Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


z' 


i 


THl 


amerioan  State  Reports. 


CASKS  or  OKNERAL  TAIUE  AND  AUTHOBITT, 
ammQUBNT  to  thosb  oontainbd  nf  ths  "•amsuoaii 

DldSIONS"  AND  THB  «AM£aiOAH  BSP0B3SL* 


KBfln>BD  IV 


OOTJRTS  OF  LAST  RESORT 


or   THE   SEVERAL    STATB& 


V  WMKmitMD,  AXD  xmouxtM 


By  a.  C.  freeman, 

AM»  THB  AWOOIATB  BDITOBa  OV  THX  "AHBSICAM  DIODIOin.' 


Vol.  XV. 


8AH  VRANCnSOOt 

BANCROFT-WHITNEY   COMPANY, 

Ii*w  tvm/Mm^m  amb  Iiaw  BoosvnuwH 

188a 


to  Afll  «f  OoBgMi  la  th«  j«v  1800, 
Bt  EANCBOIT-W  HiXNK¥  OOMPANT. 

«f  th«  XibnriMi  «f  ODOgNMb  •*  WMhlBftaL 


«     b 


r   « 
■ 


Bam  nuxccuooL 


» . 


AMERICAN  STATE  BEPORTS. 


VOL.  XV. 


SCHEDULE 


ahowing  the  original  volumes 
cases  herein  selected  and  re- 
and  the  pages  of  this  volume 


of  reports  in  which  the 
reported  may  be  founds 
devoted  to  each  state* 


VASB. 

Oautobhia  Rbpobtb.     .    .    .    . 

.    .V0L8I. 

17-89 

IlXIHOIB  RkPOBTB. , 

.    .  VoL  128. 

90-158 

Mabbachobitts  Rifobtb.  .    .    . 

.    .  Vol.  160. 

169-242 

Michigan  Rbpobtb. 

.    .Vols.  71,  76. 

248-375 

Nbw  Yobk  Rbpobtb 

.    .Vols.  116,117. 

876-541 

Ohio  Statb  Rfpobtb.         .    .    . 

,    .Vol.46. 

542-661 

PrairsTLVAinA  Statb  Rbpobtb.    , 

.    .  VoIr.  128, 129. 

662-742 

Tbzas  Rbpobtb. 

.    .Vols.  78,  74. 

743-876 

Ymaufon  Rbpobtb.     .    .    .    .    , 

.    .Vol.61. 

877-983 

S  CHEDULE 


8H0WINO  IN  WHAT  VOLUMES  OP  THIS  SERIBS  THK  CA8RS 
-RJ£POBT£D  IN  THB  8EVEELAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAT  BE  FOUND. 


StsM  rvpoiti  an  In  pavmthMMi  and  Om  namben  of  this  wrlei  la  bold-lMtd  flfiim. 


—  (83)  8;  (84)  6;  (86)  7;  (86)  U;  (87)  13L 
-(48)8;  (49)  4;  (60)  7;  (61)  14. 
Gauiouia.  —(72)  1;  (73)  8;  (74)  6;  (76)  7;  (76)  9;  07)111  (1%  19)  iSt  (80) 

13;  (81)18. 
GoLOftAoa  —  (10)  8;  (11)  7;  (12)  18. 
Oomiwiiiovrr.  —  (64)  1;  (66)  8;  (66)  7;  (67)  14. 
Delawamb.  —  (6  HoQst )  1. 
Florida. —(22)  1;  (23)  U;  (24)  18. 

Oboboia.  —(76)  8;  (77)  4;  (78)  6;  (79)  U;  (80.  81)  18;  (82)  14. 
iLUiion.— (121)  8;  (122)  8;  (123)  6;  (124)  7;  (126)  8;  (126)  9;  (187)  U; 

(128)18. 
IjrpiAVA.  —(112)  8;  (113)  8;  (114)  6;  (116)  7;  (116)  9;  (117,  118)  10;  (119) 

18. 
Iowa.  —  (72)  8;  (78)  6|  (74)  7;  (76)  9;  (76,  77)  14. 
Kauai.  —(37)  1;  (88)  6;  (39)  7;  (40)  10;  (41)  1& 
KnrruoKT.  —(83,  84)  4;  (86)  7;  (86)  9;  (87)  18. 
LomsiASA.  — (39Lft.  Aim.)4;  (40 La.  Ann.)  & 
Madib.  —(79)  1;  (80)  6;  (81)  la 
MAmTLAHDc — (67)  1|  (68)  6;  (69)  9;  (70)  14. 

MAMAOHuarm.— (146)  1;  (146)  4;  (147)  9s  (148)  18;  (149)  14;  (160)  18. 
MramoAH.  —  (60^  61)  1;  (62)  4;  (63)  6;  (64»  66)  8;  (66^  67)  U;  (68,  69,  76) 

18;  (70)  14;  (71,  76)  18. 
MmmorA.— (36)  1;  (37)  8;  (38)  8;  (89,  40)  18. 
MBsmm.  —  (66)  7;  (66)  14. 

Mmovri.- (92)  It  (93)  8;  (94)  4;  (96)  8;  (96)  9;  (97)  10|  (96)  14. 
Nbbbaska.  —  (22)  8;  (23,  24)  8;  (26)  1& 
Nbvaoa.— (19)a 

Nbw  Hampshxbb.  —  (04)  10^  (62)  18. 
Nbw  JuHOiT.  — (43  N.  J.  Bq.)  8;  (44  N.  J.  Bq.)  8;  (60  N.  J.  L.)  7;  (61  N 

J.  L.;  46  N.  J.  Bq.)  14. 
Nbw  TOBX.— (107)  1;  (108)  8;  (100)  4;  (110)  8;  (111)  7;  (112)  8;  (113)  10; 

(114)  U;  (116)  18;  (116,  117)  18. 
North  Gabouva.  —  (97,  98)  8;  (99,  100)  8;  (101)  9|  (IQS)  llf  (103)  14. 
Oma  — (46  Ohio  St)  4;  (46  Ohio  St)  18. 
Orbook.  —(16)  8;  (16)  8;  (17)  U. 
PB1I1I8TI.TANIA.  — (116^  116,  117  Pa.  St)  8;  (118^  119  PR.  St)  4;  (120^  121 

PR.  St)  8;  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (126  PR.  St)  U;  (126 

PR.  St)  18;  (127  Pr.  St)  14;  (128,  129  Pr.  St)  Vk 

9 


10  SCUSDULB. 

RbOIA  IlLAMBk  ^  (Iff)  t. 

8oirni  CuMJMA, »  M)  4|  (27,  28^  29)  18;  (90)  14. 

TmiirMmL— (85)  4;  (86)  6;  (87)  10. 

TnA&  — (68)  8|  (69;  24  Tez.  App.)  6;  aO;  2S,  26  Tax.  App.)  8;  (71)  10; 

(27  T«z.  App.)  U;  (72)  18;  0^  74)  16. 
▼■uoiiT— (60)  6;  (61)  15. 
VisaniiA.  —(82)  8;  (88)  6;  (84)  10. 
Wvr  VmoiviA  — (29)  6;  (30)  8;  (31)  la 
Wmoommm.  —(69)  8;  (7(^  71)  5;  (72)  7;  (78)  8. 


AMERICAN  STATE  REPORTS. 

VOL.  XV. 


OASES  REPOBTED. 


AlibottT.  HapgDod OwyorotfoM 100  Mml  S48  ....  19S 

AdMBi  ▼.  Irrfaig  HatfaeiJ Bank,. .i\y iiH    rfw^Mi. .116 N.  Y.  609....  447 

Adanw  ▼.  OdMn Bemnedjtdgm'ia..  74  Tax.  206 827 

A]lMT.8oaABortoaltltOo^..Cbrp)r^M-->»tM(i.i60MMi.200....  185 

Aadnwi T.  LmbMk ^mnomnw 46  Ohio  St  88...  647 

AoMtrang  T.  HfttiooAl  BsDk JTiy.  fcuii  wnwfi . .  46  Ohio  St  612. .  655 

"^KKcS^.T^lf!?^!?!!!^^^^    •^^^"^ ®^^ 

BMMlft  ▼.  Marlul  8tn0l  B>  Ga  .Orrtov 81  OaL  296 61 

Bmtwt.Bmtw Ol/l»-*iMto 117N.  T.  421....  531 

BadaDT.  Bokoj OxilrAiilomMV. . .  76  Mioh.  436 . . . .  370 

BaalM T.  IfamQ ^ AUatkmmd 76 Mioh.  114....  288 

T.Bindabvf I^JSW^^ 

T.  PtaaaylTiiiia  Lu.  Co.  ./MiiraiiM 120  Pa.  St  558. .  •  739 

•«— • 1%fi,^s;x[i«»M-*«t— » 

Bolandf JokU  wrcmg-dotn* .129  Pa.  St  824...  723 

BkWBftald T.  Httgfaaa JT^gflycM 128  Pa.  St  104...  667 

T.  OUo fknnan' LuL  0»..../fMMr^oi    waiVtf^  76  Mioh.  263....  816 

rkmaa Cbryorglfaiit 73Tax.  610 806 

OUaafoate.B'yOo.T.  Badl»....itop«to 128  HL  546. 144 

ObftTar T.  Tradan' Ina.  Co. ImmxmM 71  Mioh.  414....  275 

HowBDglaiidTbLaftaCo...^!  |aWqi»«MOprf 61  V t  241 808 

C?ownwioBwaaith   t.    Bow    xon  I  »-   ,.  -_  ^     «oa  i>_  g^   ^^m       mm. 

^^^   -o    i»    nu  >#ww|0|iiCDfpora»fiiLizif  Jra.  sib  aw.».  ixa 

OolalUT.  KoCT lAiL 74  Tax.  80 810 

OoviUa T.  Bantl^ MsBecMm 76 Mioh.  248....  812 

<k«f«MT.  White {  ^^"^I^^daeSr**  }  78Tax.in 808 

Vmnaww.  FtmSkf  Wund 8oato^]r.../aiiiitiiiBi 116 K.  T.  087....  430 

Oaaa T.  Pana^lraBia  &  B.  Oaw  ..OmlrAiflonr  flM9...120  Pa.  St  514...  788 

]>a TkiA  T.  Oonaoowaaltii OJIet<iiKi^fk«-...120Pa.  St  161...  705 

U 


12  Cases  Reported. 

Vamm,                                          Svbjbct.                   Bbfobt.             Paob. 
Dillingham  ▼.  Ranell lUeehen—carrien,  78  Tez.  47 763 

^"^ml^^^.f^^^  128Pa.8t  m...  683 

DoUr.  Noble ContraeU 116  N.  Y.  230....  898 

Dorlaad T.  Hanaoa ^........Executhm 81  Cal.  SOS 44 

DoagUa  T.  Cwry Limiiafnt-^fra^.  46  0hi«St  849..  6(M 

Dubev.  Beaadry MhMn—eoiUraeU  .160  Ubm,  448 228 

Dann  ▼.  AgricaitanJ  Sodaty AgritMl  m»ckik$. .  46  Ohio  8t  OS. . .  556 

EUia  ▼.  McNanghton Agency 76  Biich.  SS7 308 

Bvaiia  T.  Wdbom ifarried immum..  .  74 Tex.  530 858 

Farmen' Bank  ▼.  Qaiek Mmigckgf 71  Mich.  534....  280 

FarringtonT.SouthBoetooB.R.|^^,,^.,^^^^    ,50  222 


Co. \ 

Firestone  T.  Rice Arred 71  Mich.  377 2GG 

^  cS?*".^.^.!:  .^**!??.'!T'.!^.^  \(Mfiio^ </'«« .  -iss  Pa.  st  217. .  672 

Port  Worth,  City  of,  ▼.  Crawford. ^niHiiieef 74  Tez.  404 840 

FoeterF.Wise Jtaecmtan-^bond^ . .  46  Ohio  Sk  80. . .  542 

Fulrner,  Appeal  of C^^tmamcy 128  Pa.  Sk.  24 602 

Galusha T.  Galueha IHvoree 116N.  Y.  635 iH^ 

Galveeton  etc.  R'y  Co.  t.  GtLrreti.. Mazier a$id servant.  73  Tex.  202 781 

Garrett  T.  Chrittophar Deeds 74  Tez.  453 850 

Gilford  T.  Corrigan Mortgage 117  N.  Y.  257 506 

Oillia T.-Weetem  Union  Tel.  Co... TWej/rtipA  ee's.....  61  Vt.  401 017 

Gleaeon  T.  Spray Homesiead 81  Cal.  217 47 

Goldsmith  ▼.  Joy AssauU 61  Vi.  488 928 

^^?^.?.f.*T.^?!^!*^.!^.^  [irastera.rfesminl.116N.  Y.  398....  410 

Gonld  T.  Stemlmrg JmigmtnOs 128111.  510 138 

Greenland  ▼.  Waddell WWm, 116  N.  Y.  284....  400 

G«lf  eto.  R'y  Go.T.  James Malkimuprosec'n,.  73  Tez.  12 743 

Golf  eto.  R'y  Co.  ▼.  Newall JSailroads 73  Tez.  334 788 

Harpold  .▼.  Stobart CorjwraUans 46  Ohio  St  887..  618 

Haxris  t.  Daugherty AUachmaU «  74  Tez.  1 812 

HarriBT.  Howe Cai-riers 74  Tez.  534 862 

llarris  ▼.  People i/t/z-y  a/}rfy«tt>rf..  .128  111.  585.    .....  153 

Harvey  r.  Merrill Wagering  contracts.  150  Maes.  1 159 

Haward  ▼.  Peavey ^Bquitable  convers^n,  128  111.  430 120 

Hayden  T.  Mofilatt Marrisd  wy men. , ,  74  Tez.  647 866 

Heffron  T.  Pollard Agency 73  Tez.  96 ■  764 

Hendncks  ▼.  Isaaoo i^MstoMrfanrf  tr»/«.]17  N.  Y.  411....  524 

Hwsel  ▼.  Johnson Laarf/orrf  Ofuf  te»*<.  129  Pa.  St.  173...  716 

Hodgkins  V.  Farriagton Lkensss 150  Mass.  19  ....  168 

^iS^Bink^^!!.'^\^"^^^^                         150  Mass,  619....  235 

Huesingv.  Rock  Island Munie.  eorfiontf'fis.  128  111.  465 129 

Huff  V.Austin ..NegSgenae 46  Ohio  St.  886..  618 

Hughes  ▼.  Jones /iwaiie]MriMs.....ll6  N.  Y.  67 886 

Humphreys  ▼.  Hopkins Reeeioers 81  CU.  551 76 


CaBKS  RBPOBTttft.  18 

ByUadT.  ftMdl Otorawi^ IM M«n.  lit . . . •  174 


HpMT.bligr....: I  ^""^"""^aB^f  jliey.  Y.  g01.,>>  4Sl 


JuboMMi  T.  SpMT JToflCiraiKiMrMHil.  76  Mieh.  ]».... 

Jotuuton  T.  TVMk CbMH^Mte 11«M.  T.  1S6....  IM 

Kistorv.UbMii»MtttulIitt.Oa./fMiiniM 128Fak8i.  663...  606 

Kolenkamp  ▼.  Graff Keg.  JmHimmtmit . .  71  Mioh.  676....  S83 

htm  Clm€kw,iia»nWoOliea$Co.MnlMi^  detainer ,  61  OU.  822 60 

LahjgliQle;  OoftlOo.T.  Bayii  ....JToiterMtfMrwMitlSBFk.  8t  2M...  666 

lindMy  ▼.  Leightott i;aiMamlaMll8ii*tl60HMi.  286....  166 

Lord  ▼.  Goldberg MaMer  atid  etnatd.  61  (M.  666 62 


llacnim  ▼.  Manhan UnUUdiom 126PlL«t  806...  786 

Umiidol  T.  MoGUfo Jhwer 46 Ohio  81  407..  627 

MAimizT.  PoroeU CkarStablemtm 46  Ohio  St  108..  668 

McAlliflUrT.D«tratFraoPreasCo.r«5e/ 76 Mioh.  838....  818 

McOuQT.  Sixth  Avenue  R.K.CV>.i?aiZrxxu2ff 117  N.  T.  606....  680 

HcDooald  ▼.  Long  Island  B.  R.  Co. Cairifrt 116  K.  T.  646....  487 

McMalMNi  ▼.  Gmy JSxeeaihne 160  Man.  260....  208 

MiawNiriPaoifioR'70o.T.  Bridget. /^aJ(nMKf«... ......  74 Tex.  680 666 

M]«oariPkeifioR'yOo.v.ForemaA.Gttmef« 78 Tex.  811 786 

Miaeonri  P^ifio R'j Co. ▼. FUtaer.i?aarwuli 73Tex.]17 771 

MiawmPk^  78Tex.668 7M 

Monabaar.  Wocwtlir Maeiernnd 9er9ani.l60 lAtm,  480....  286 

Morgan  T.BaU Oi/U 61  CbtL  08 84 

Mursjt.  RolMTli imohemep 160 Mass.  888....  800 

Ufenr,  Hadaoii Inn Ca ifoeler am/ jenmiC  160 Maaa.  125  ....  176 

MyenT.  State Coniermd 46  0hio8t  478..  686 

NaahT.  JeviM..... A/oMcy 61  Vt.  601 Oil 

National  BatolMn'  ate.  Bank ▼.  )  n^,^„^^ hmmkb^Ml H  ▼  8M        «ik 

O^HankNi  T.  Daavir j '^^"^^^SSS^  [  61  CaL  60 16 

OVea  ▼.  Magaar lieg.  kuintmetii$..  6100.681 06 

Palmor T.  Farrell Deeds. 120  Pa.  St.  162..  706 

Peabody  T.  Landon ChaUel  mtnlffiigee, .  61  Vt  818 003 

PtenaylTaaBaK&OB.T.  I^oaa..a(irrie7« 120  Pa.  St  116,..  701 

People T.Badd CotuHttUioHallaw,.  117  N.Y.  1....^..  460 

Plaoplo T.  Cowity of  Oiai^a. OtmetUMOionaiUm..  61  CaL 466.../...  66 

People  T.  Healy Fraud 128111.  0 00 

People  T.  LennoB Seif-d^enm. 71  Mich.  286....  258 

PeofOe  T.  MeFadden OomdUMUtmallam..  81  CaL  480 66 

PeoploT.  McLean Rape 71  Mich.  800....  263 

PeoploT.  Peari Self-d^eane 76  Mioh.  207....  804 

P^o^  T.  Reed DedkaOm 61  GaL  70 22 

People ▼.  Tamer OmttJMkmaJkm.AlTS,  Y.  227....  406 

PeMai^Eill T.  Ctty  el  ToBkm Mmdt.  mrfmitn».lUV.Y.U» 44Sl 


14  Casks  Repobted. 

HAm.  SOBJSOT.  RVPOST.  Paob. 

Popev.  Pollock MaUehm  pn9ect*n.  46  0liioat.  if7..  606 

^"&..^'!^.!^..^.r:.^t^'^^ 74T«x,664 873 


Raymond  T.  Vanglui PaHiunhip 128  UL  268. 112 

Redfield  T.  Glaaaon Bpecf/U  per/Qrm*<».  81  Vt  22a 889 

Ronningw  ▼.  8p»ti iVatMLcono^aMet.128  Pa.  St  824.   .  692 

Rhodes T.  Weldy WHU 46  Ohio  St  234..  684 

RoUing  BCai Co.  w.  Oorrigan,,,,  j  ^^  TLUT  \  48  0hio8t  283..  696 

Ronaov.  Meroluuit8'NatBaDk.../V^errJNvcriirrf.  46  Ohio  St  493. .  644 

RaoT.Miaaonri  PboifioB>Cto....Ai»bva4i. 74 Tex.  474 852 

RuaaellT.  Walker BaoKMm IfiOMaai.  631  ....  239 

Schen  T.  Benedioi Omrkn. 116 N.  T.  610....  426 

SohlaterT.  Bowery  Sayin^i Bank. A'tvoiKiacimVi..  117  K.  Y.  126....  494 

SeroombT.  Catlia Rtedoen 128 UL  656 147 

Seward  T.  Hayden ilTiflir.  iailnmiaiCiL . .  150  Maea.  158....  183 

ShortT.  Symmea • O.^Ecer(l0/iieto....l6O  Maaa.  298  ....  204 

Spenoe  T.  Emerine Wonrata</aU^^ ..  46  Ohio  St  433..  634 

®*"wShS!d!?5..*^..^  ?:.!^.y.  (*"»««««'• M  ▼*•  i«*. «6 

natioiTalVta  pSwUhingOo.  .    f*»«P<*«if 74TiX.  661 870 

Stewart  V.  Jerome BMtuU  ^  fromi: ,  71  Mieh.  201 . . . .  252 

Strawbridgo  ▼.  Bradford li^agA ewpit^yeei. . .128 Pk,  St  20O.  ..  670 

Sweet  T.  Morriaon |  ^'^tSSl  ^^UwH-Y.  19 376 

^'^'ferf..?!!,???^..^  .I^?!*^* •»«•• " 

Turner  ▼.  Hart |  ^^^^^^^^^^^  \  71  Mkh.  128....  243 

Tyler  T.  Saaboni ^0mcy 128  DL  138. 97 


Wadaworth  ▼.  Wadaworth ...MmrriaQtimidko..  81  OU.  18S 

WeatT.  Weyer Co-Unaney 460hio8t66..    662 

Weatem  Union  TeL  Co.  t.  Dubois.  TViegn^Aa 128  UL  248 109 

WeatemUnionTeL  Co.T.  Ed8all.7«2e{^nip/i(ao'a 74  Tex.  329 835 

Weatwn  .Y.''!??.?!'?:.?^.?,.®!^  j  TeUyraphw's 128  Pil  St  442. . .  687 

T.Speooer WiUB 150  Mass.  346 ... .  206 

Woodward  T.  Brooks {^J/U^^!^^^  *^ 

T.  Ziamermaa ParailantfdUU...129Fa.  8t  229...  720 


AMERICAN  STATE  REPORTS. 

VOL.  XV. 


OASES 


SUPREME   COURT 


CALIFORNIA. 


Ih  thb  Matter  of  thb  Ebtatb  of  Elxzabsth  D. 

Tbaylob,  Dbobasbd. 

[81  Caufobkxa.  f.] 

Dsnu  Void  iob  UvontTAZirTr.  — A  proyision  in  a  will  nqoiring  tlw  cx- 
aentor  to  pfurchaM,  at  a  prioe  not  •zoeeding  $  ^  a  tnot  of  land  at  or 
near  the  residanoe  of  oertain  persona  named,  at  a  oertain  town,  for  a 
eattle  paetnre,  the  free  and  azdnnFO  naa  of  whieh  said  persona  ahall 
hara  during  their  lifatima  and  the  anxviTor  of  tham»  Imt  whioh  traot  of 
land  ahall  at  tha  death  of  both  of  tham  Taat  in  faa  in  thair  daughter^  is 
▼aid  for  vagneneas  and  nncartainty. 

Appral  from  a  decree  distributing  the  estate  of  a  deceased 
person.    The  opinion  states  the  case. 

SeUen  8.  and  George  T.  Wrightfand  Harmon  BeU^  for  the 
appellants. 

D.  William  Douthiity  for  the  respondent. 

McFarland,  J.  This  is  an  appeal  taken  by  Joseph  and 
Margaret  Wilson  and  Kittj  Bell  from  a  judgment  of  the  court 
below  construing  the  will  of  the  deceased,  and  ordering  a  dis- 
tribution of  the  residue  of  the  estate  to  the  heir  at  law.  The 
only  point  made  by  appellants  is,  that  the  court  erred  in  hold- 
ing void  for  vagueness  and  uncertainty  the  following  clause 
of  the  will:  — 

''I  also  require  my  said  executors  to  purchase,  at  a  price 

not  exceeding  $ ,  a  tract  of  land  at  or  near  the  residence 

of  said  Wilsons  at  Santa  Barbara  for  a  cattle  pasture,  the  free 
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and  exolorire  uie  of  which  the  said  Wilsons  shall  have  dur- 
ing their  lifetime  and  the  suryivor  of  them,  but  which  tract 
of  land  shall  at  the  death  of  both  of  them  vest  in  fee  in  their 
daughter,  Kitty  Bell." 

We  think  that  the  judgment  of  the  superior  court  was  right. 
Counsel  for  appellants  argue  the  case,  mainly,  as  if  the  only 
question  were.  Did  the  failure  to  state  the  amount  to  be  ex- 
pended render  the  devise  void?  But  that  is  only  half  of  the 
problem.  If  there  had  been  any  certainty  in  the  description, 
or,  indeed,  any  description  at  all,  of  the  land  directed  to  be 
purchased,  it  may  be  that  the  will  should  have  been  construed 
as  directing  the  purchase  of  the  land  described,  no  matter 
what  it  might  cost  But  when  we  go  from  the  blank  dollar- 
mark  to  look  for  a  description  of  the  land,  we  come  upon  an- 
other blank  as  empty  as  the  first  There  is  no  description, 
either  by  common  name,  or  by  metes  and  bounds,  or  by  quan- 
tity, or  by  any  other  sort  of  designation  by  which  any  particu- 
lar piece  of  land  can  be  indicated.  The  case  is  rery  different 
from  the  cases  cited  where  bequests  for  the  education  or  sup- 
port, or  maintenance,  etc.,  of  infants  and  others,  without 
specifying  the  amounts  to  be  used  for  such  purposes,  have 
been  maintained.  In  such  instances,  the  amount  necessary 
for  the  purpose,  considering  the  station  in  life  of  the  legatee, 
and  the  condition  of  the  estate,  can  readily  be  ascertained 
with  reasonable  certainty.  But  in  the  case  at  bar  there  is  no 
path  that  will  lead  the  inquirer  out  of  the  labyrinth. 

Judgment  affirmed. 

BEQViflfTa  Von>  foa  UFcnTADrar.  — For  iiutaneas  of  baqnette  held  roid 
for  uncertainty  and  indofiniteneM:  Note  to  liiUs  r.  Newberry,  64  Am.  Rep. 
222;  compare  Bridge§  t.  Pleaeanis,  4  Ired.  Eq.  26;  44  Am.  Dec.  94,  and  note, 
upon  the  general  sabject  of  bequests  roid  for  nncertainty.  Where  the  pro- 
visions of  a  will  in  all  its  items,  considered  as  an  entirety,  are  so  obscure  that 
with  the  aid  of  aU  the  light  that  can  be  shed  upon  it  by  extraneous  oironm- 
stanoes,  no  definite  idea  can  be  formed  of  the  intention  of  the  testator  in  any 
of  the  dispositions  he  has  attempted  to  make,  it  should  be  held  Toid  for  un* 
certainty*  Cope  ▼.  Cope,  46  Ohio  St  404. 
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O'Hanlon  v.  Denvir. 

Nov-PATMKirr,  SumcixifT  Allbgatiom  or.  —  An  aUegation  in  a  oomplaini 
in  an  ution  to  recover  money  allegod  to  b«  due  on  a  contract,  that  "  tha 
defendant*  although  thereto  often  requested  by  pkiintifl^  has  failed,  ne- 
glected, and  refused  to  pay  **  the  money,  or  any  part  thereof,  is  a  suffi- 
cient allegation  of  non-payment. 

Public  Lahdb  mat  bx  Clxarkd  vob  Cultiyation  bt  Pbbaon  nr  Poasis- 
tiOM.  A  person  in  possession  of  public  lands  of  the  United  States  haa 
a  right  to  clear  them  of  scrub-oaks  and  other  wild  shrubbery,  for  the 
purpose  of  preparing  them  for  cultivation. 

IXFROVXMBNTB    ON    PuBLlC    LaNDS  OP    THX    UnITXD    StATBS  MAT  BX  SoLD 

by  one  in  the  mere  possession  thereof,  and  will  constitute  a  good  consid- 
eration for  the  promise  of  the  buyer  to  pay  the  price  agreed  upon. 

Action  to  recover  money  due  on  a  contract.    The  opinion 
states  the  case. 

B.  B.  Newman  and  William  RiXy  for  the  appellant. 

WiUiam  H.  Fifield^  for  the  respondent. 

Bblgheb,  G.  C.    The  only  question  presented  by  this  case 
is,  whether  the  complaint  stated  a  cause  of  action  when  tested 
by  a  general  demurrer.    The  court  below  held  that  it  did  not^ 
and  gave  judgment  for  defendant,  from  which  the  plaintiff 
has  appealed.    The  facts  stated  in  the  complaint  are  in  sub- 
stance as  follows:  The  plaintiff  and  defendant  were  ''in  the 
actual  possession  as  joint  owners  and  tenants  in  common  of 
all  the  possessory  rights  and  improvements  upon*'  certain 
lands  described  by  legal  subdivisions  according  to  the  govern- 
ment surveys.    The  improvements  consisted  of  ''dwelling- 
houses,  the .  clearing  of  a  portion  of  the  land  of  scrub-oaks 
and  other  wild  shrubbery,  constructing  roads  leading  to  and 
upon  the  land,  planting  grave-vines  thereon,  and  other  im- 
provements, all  of  which  were  made  by  plaintiff  and  defend- 
ant as  such  joint  owners  and  tenants  in  common."    While 
the  parties  were  such  owners,  and  so  in  possession  of  the 
premises,  they  mutually  agreed  that  plaintiff  should,  and  he 
did,  "  relinquish,  sell,  and  assign  to  defendant  all  his  right, 
title,  and  interest  in  and  to  said  possessory  claims,  possession, 
and  improvements  ";  and  in  consideration  therefor  the  defend- 
ant agreed  to  pay  plaintiff,  on  demand,  the  several  sums  of 
money  expended  by  him  in  making  the  improvements,  etc., 
and  also  the  reasonable  value  of  his  work,  labor,  and  services. 
It  was  agreed  between  the  parties  that  the  sums  of  money  so 
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expended  amounted  to  $632,  and  the  alleged  value  of  the  labor 
and  Bervices  was  $325;  but  '^the  defendant,  although  thereto 
often  requested  by  plaintiff,  has  failed,  neglected,  and  refused 
to  pay  "  these  sums  of  money,  or  any  part  thereof. 

It  is  argued  for  respondent  that  the  demurrer  was  properly 
sustained,  because  the  complaint  contained  no  sufficient  aver- 
ment of  non-payment,  and  in  support  of  this  position  Scroufe 
V.  Clay,  71  Cal.  123,  is  cited.  That  was  an  action  on  a  prom- 
issory note,  and  the  averment  was  that  the  defendant ''  has 
refused,  and  still  refuses,  to  pay,"  etc.  The  complaint  was 
demurred  to  on  the  ground  that  there  was  no  allegation  of 
non-payment,  and  the  demurrer  was  overruled.  It  was  held 
in  this  court  that  the  demurrer  should  have  been  sustained; 
the  court  saying:  ''The  averments  of  the  complaint  are  not 
equivalent  to  an  averment  of  non-payment.  The  failure  to 
pay  constitutes  the  breach,  and  must  be  alleged."  We  do  not 
think  that  case  at  all  in  point  for  respondent.  Here  it  is  not 
only  alleged  that  defendant  had  refused  to  pay,  but  that  he 
had  failed  and  neglected  to  do  so.  This  was  a  direct  allega- 
tion of  '^  the  failure  to  pay,"  and  was  clearly  sufficient. 

It  is  also  urged  that  the  lands  described  must  be  presumed 
to  be  public  lands  of  the  United  States,  because  the  com- 
plaint speaks  of  possessory  rights  upon  them.  And  this  being 
BO,  it  is  said  that  ''the  clearing  of  a  portion  of  the  land  of 
scrub-oaks "  was  illegal,  and  the  defendant's  promise  to  pay 
for  either  the  timber  or  the  labor  and  money  expended  in  do- 
ing this  illegal  act  was  void;  citing  Ladda  v.  Hawley^  67  Cal. 
51,  and  Swanger  v.  Mayberry,  59  Id.  91.  We  do  not  see  that 
any  necessary  presumption  arises  that  the  lands  were  public 
lands.  One  may  have  "  possessory  rights  "  to  land  the  title  of 
which  has  passed  from  the  government.  But  conceding  that 
the  respondent  is  right  in  his  assumption,  still  the  cases  cited 
only  hold  that  one  is  not  permitted  to  cut  or  sell  the  timber 
growing  upon  public  land,  but  he  may  "  occupy,  settle  upon, 
and  use  the  land  for  the  purpose  of  settlement,  which  would, 
of  course,  include  the  right  of  clearing  away  the  timber  for 
the  purpose  of  cultivation  or  occupation."  Now,  scrub-oaks 
can  hardly  be  said  to  be  the  timber  which  the  government 
forbids  any  one  to  cut  and  sell  from  its  lands.  Some  of 
the  meanings  of  the  word  "scrub,"  as  defined  by  Webster,  are: 
"Something  small  and  mean";  "close,  low  growth  of  bushes; 
low  underwood";  "mean;  dirty;  contemptible;  scrubby."  It 
would  seem,  therefore,  that  when  the  plaintiff  and  defendant 
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'  cleared  a  portion  of  the  land  of  scrub-oaks  and  other  wild 
■hrubberji  they  were  preparing  the  land  for  the  purpose  of 
planting  grape-vines  thereon,  or  other  cultivation,  and  were 
doing  nothing  more  than  thej  were  authorized  to  do. 

It  is  further  claimed  that  an  agreement  to  sell  a  '*  posses- 
sory right "  to  public  lands  prior  to  entry  and  payment  is  void, 
and  that  by  removing  from  the  land  described  plaintiff  relin- 
quished to  the  government  all  his  rights  to  it,  including  his 
improvements;  that  there  was  therefore  no  consideration  for 
defendant's  promise  to  pay.  Counsel  cite,  in  support  of  this 
position,  Damrell  v.  Meyer ^  40  Cal.  166,  and  Huiton  v.  Walker^ 
4il  Id.  484.  These  cases  decide  that  an  agreement  by  a  pre- 
emptioner  upon  public  land,  prior  to  entry  and  payment,  to 
Bell  the  land  to  or  divide  it  with  another,  after  he  shall  have 
obtained  title,  is  void.  The  decisions  are  undoubtedly  correct, 
but  no  such  question  arises  here.  The  single  question  pre* 
sented  here  is,  Can  one  who  has  made  improvements  on  land, 
admitting  it  to  be  public  land,  sell  his  improvements  to 
another  ?  and  does  the  sale  constitute  a  good  consideration  for 
a  promise  to  pay  the  agreed  price  ?  We  know  of  no  law,  fed* 
eral  or  state,  forbidding  such  a  sale,  and  of  no  decision  by  any 
court  upholding  respondent's  theory.  We  conclude,  therefore, 
that  the  demurrer  was  improperly  sustained,  and  we  advise 
that  the  judgment  be  reversed,  and  the  cause  remanded,  with 
directions  to-  the  court  below  to  overrule  the  demurrer. 

Gibson,  C,  and  Vanclibf,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed,  and  cause  remanded,  with  directions 
to  the  court  below  to  overrule  the  demurrer. 


IifpRoyxMKNTS  UPON  PuBLio  Lakds  are  recognized  as  the  property  of  him 
who  made  them,  and  are  subject  to  execntion  against  him,  or  may  be  sold  by 
him  at  a  rolnntary  sale:  Bryan  ▼.  OUvis^  6  La.  Ann.  740;  64  Am.  Dec.  576, 
and  particnlarly  cases  cited  in  the  note.  Bat  in  Oihaon  ▼.  HiUdunSf  12  La. 
Ann.  545,  6S  Am.  Dec  772,  it  was  decided  that  a  mere  settler  upon  public 
lands,  even  with  hope  of  pre-emption,  is  merely  a  tenant  at  sufferance  until 
he  makes  his  entry;  and  if  he  makes  improvements  they  are  made  at  his  own 
risk.  So  in  Labiah  v.  Hardy,  77  Gal.  327,  it  was  held  that  a  bare  occupancy 
of  pabUc  lands  did  not  vest  in  the  occupant  any  rights  or  equities  in  the  land 
■■  tfainst  a  sabsequent  grant  not  baaed  upon  sooh  occupancy. 
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Fboplb  V.  Rssa 
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AaauMBiiTATiTB  Fm>jvQ  OP  Dkdicatiov  ov  Stkbit  will  vor  Supfort 
JuDQMBMT  WHBJi.  —  Where  the  ooait  finds  geoenliy  in  faiTor  of  the  ded- 
ication of  a  street  from  the  acts,  facts,  and  matters  before  specifically 
found,  and  expressly  and  entirely  as  a  condnsion  therefrom,  but  the 
specific  facts  so  found  do  not  support  such  general  conclusion,  the  judg- 
ment should  be  rcTorsed. 

Mbes  Marking  or  Strbbt  ov  Uvbboobdkd  Map  Don  vor  CoHflmTUTB 
Dkdication  when. — The  mere  marking  of  a  street  on  an  unrecorded 
map  of  a  town  or  city  plat  will  not  constitute  a  dedication  of  the  street 
to  the  public  by  the  owner,  if  the  street  is  not  actually  opened,  no  sale 
el  lots  is  made  thereon,  and  the  property  remains  inclosed  and  occupied 
by  substantial  and  permanent  buildings  for  more  than  twenty  years  be- 
fore any  action  is  taken  by  the  municipal  authorities  to  declare  the  street 
dedicated  to  the  use  of  the  public. 

ICAKmo  AiTD  FnJHO  or  Map  DmoHATnro  Stbeetb  n  ohlt  Oitsr  to 
Dedicate  Them.  — The  making  and  filing  of  a  map,  designating  certain 
streets  thereon,  is  only  an  offer  to  dedicate  sneh  streets  to  the  public, 
and  the  dedication  does  not  become  effectual  and  irrerocable  until  the 
same  is  accepted  by  the  public,  either  by  user  or  some  formal  act  of  ao- 
ceptanoe.  But  it  is  not  the  mere  making  of  the  map,  or  its  delivery  or 
exhibition  to  prirate  IndiTiduals,  that  constitutes  the  offer  of  dedication 
to  the  public,  but  the  filing  of  it;  and  where  the  right  of  the  public  to 
daim  the  street  rests  upon  the  map  alone,  there  is  no  offer  to  be  accepted 
until  the  map  is  filed  for  record. 

Right  ov  Private  Individual  to  Compel  Opening  or  Street  Shown  on 
Map.  — The  right  of  private  individuals,  who  have  purchased  property 
on  the  faith  of  a  map  designating  streets  therein,  to  compel  the  opening 
el  the  streets,  depends  solely  upon  the  ground  of  estoppel,  resting  upon 
the  representations  whereby  they  have  been  induced  to  purchase  on  the 
faith  of  the  implied  statement  that  the  designated  streets  were  to  be  and 
remain  open  for  public  use.  Parchasers  who  show  that  they  acted  on 
such  representations  may  compel  the  opening  of  the  streets,  but  if  they 
do  not,  the  public  have  no  ground  of  complaint,  where  no  offer  of  dedi* 
cation  has  been  made  by  the  owner. 

Owner  ov  Land  mat  Withdraw  Offer  of  Dedication  thereof  to  the 
public  as  a  street  at  any  time  before  his  offer  is  accepted.  The  mere 
making  of  sales  of  lots  with  reference  to  a  map  designating  certain  streets 
does  not,  therefore,  constitute  an  irrevocable  dedication  to  the  public 
As  between  him  and  the  pnblio^  his  act  alone  is  not  suflScient  to  consti- 
tute an  irrevocable  dedication. 

JUXSPTANOE  OF  OFFER  OV  DEDICATION  OF  STREET    MUST  RE   MaDE    WITHIN 

Reasonarls  Time.  — The  acceptance  of  an  offer  of  the  dedication  of  a 
street  must  be  made  either  by  user  or  by  some  formal  act  of  aooeptanoe 
within  a  reasonable  ^e.  An  acceptanoe  made  more  than  twenty  years 
after  the  offer  of  dedication  is  too  late. 

Action  to  declare  a  certain  strip  of  land  a  public  street   The 
opinion  states  the  case. 
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WOliam  AfaithewSf  for  the  appellants. 

O.  A.  Johnaonf  ctUomey-general^  and  D.  W.  HerringUmf  for 
the  respondent. 

Works,  J.  This  action  was  brought  by  the  people  on  the 
relation  of  the  mayor  of  the  city  of  San  Jos^  against  the  ap- 
pellantSf  to  declare  a  certain  strip  of  land  to  be  a  public  street 
of  said  city,  to  compel  the  appellants  to  remove  certain  build- 
ings therefrom,  and  to  enjoin  them  from  maintaining  said 
obstructions,  and  from  setting  up  any  claim  of  right  to  main- 
tain the  same  thereon* 

There  was  a  judgment  in  favor  of  the  plaintiff  in  the  court 
below,  and  the  defendants  have  appealed  on  the  judgment 
loll. 

The  sole  question  in  the  case  is,  whether  this  strip  of  land 
had  or  had  not  been  dedicated  by  the  defendants,  or  either  of 
them,  to  the  public  as  a  highway;  and  this  question  we  are 
ealled  upon  to  determine  from  the  facts  as  they  appear  in  the 
findings. 

On  this  question  the  court  finds: — 

*'6.  That  in  March,  1862,  the  defendant  E.  P.  Reed  was  the 
owner  in  fee  of  the  lands,  and  the  title  thereto,  designated  by 
the  red  and  blue  lines  shown  on  the  map,  marked  'Exhibit  A,' 
city  of  San  Jos^,  a  copy  of  which  is  hereto  attached  and  made 
a  part  of  these  findings. 

*'7.  That  in  March  of  said  year  1862,  said  defendant  E.  P. 
Reed  caused  said  lands  within  said  red  and  blue  lines  to  be 
surveyed  by  Charles  T.  Healey,  who  was  then  the  city  sur- 
veyor of  said  city  of  San  Jos^,  and,  with  the  other  lands  indi*- 
cated  upon  said  map,  to  be  subdivided  and  platted  into  streets, 
lots,  and  blocks,  and  a  map  thereof  to  be  made  upon  a  scale 
of  two  hundred  feet  to  the  inch,  and  of  which  said  exhibit 
thereto  attached  is  a  true  copy. 

"8.  That  upon  said  survey  and  map  the  street  designated 
Divine  Street  thereon  was  laid  down  as  a  thoroughfare  and 
street,  marked  thereon  'Divine  Street,'  extending  from  the 
west  line  of  First  Street,  as  shown  on  said  map,  to  the  east 
line  of  Terraine  Street,  extending  in  length  from  First  Street, 
westerly,  a  distance  of  1,050,  and  being  60  feet  in  breadth 
throughout." 

So  much  of  the  map  as  includes  the  lands  referred  to  in  said 
findings  as  being  included  within  the  red  and  blue  lines  is  as 
follows:- 
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KoTK.  —  In  the  abore  diagram  the  red  liae  ib  repretented  by  dote,  and  tha 
blue  line  by  short  dashes. 

The  whole  length  of  Divine  Street,  as  deh'neated  on  the 
map,  appears  on  the  part  we  have  set  out.  The  particular 
part  of  said  street  sought  by  this  action  to  be  opened  lies  be- 
tween blocks  VI.  and  VII.,  and  extends  from  San  Pedro  to 
Market  Street,  a  distance  of  one  block. 

The  court  further  finds  that  said  map  was  never  recorded, 
but  about  twenty-five  copies  thereof  were  lithographed  in  said 
year  1862,  and  were  by  the  appellant  E.  P.  Reed  exhibited  to 
divers  persons  interested  in  the  sale  or  purchase,  or  in  some 
way  connected  with  the  transfers,  of  lands  and  lots  in  said 
city  within  the  boundaries  of  the  map,  but  gave  instructions 
that  the  same  should  not  be  recorded;  that  the  lands  included 
in  said  map  outside  of  the  red  and  blue  lines  were  the  prop- 
erty of  others  than  the  said  Reed,  and  their  consent  was  not. 
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and  could  not  be,  obtained  to  the  subdivision  and  mapping  of 
the  same,  and  had  not  since  been  obtained,  except  that  persons 
owning  Divine  Street  east  of  Market  and  west  of  San  Pedro 
Street  threw  the  same  open  to  public  use  according  to  said 
survey  and  map,  and  those  interested  in  that  portion  of  San 
Pedro  Street  from  Dame  Street  southerly  to  San  Augustine 
Street,  and  that  portion  of  Market  Street  deeded  to  the  city  of 
San  Jos^,  were  thrown  open  to  the  public  use  as  streets  in 
conformity  to  the  map,  and  have  ever  since  been  and  yet  re- 
main public  streets  under  the  charge  of  said  city;  '^that  in 
the  year  1863,  with  the  consent  of  said  B.  P.  Reed  and  others 
Interested  as  owners  in  the  lands,  and  by  and  with  the  con- 
sent  of  the  mayor  and  common  council  of  said  city,  the  course 
and  direction  of  said  North  Market  Street  was  changed  from 
the  direction  indicated  by  the  space  lying  between  lands  sur- 
rounded by  the  red  lines  and  land  surrounded  by  the  blue 
lines  on  exhibit  A,  to  conform  said  Market  Street  to  said  sur- 
vey and  map,  and  plan  of  streets,  lots,  and  blocks  as  surveyed 
by  said  Healey,  and  the  same  has  ever  since  continued  to  be 
the  establiehed  route  and  direction  of  said  Market  Street; 
''that  First  and  Julian  streets,  as  laid  down  on  said  map, 
were  established,  open,  public  streets  of  said  city  for  more 
than  two  years  prior  to  said  survey  and  mapping  of  said  lands 
of  defendant  E.  P.  Reed;  that  all  other  streets  shown  upon 
exhibit  were  for  the  first  time  designated  as  streets  when 
survey  and  map  were  made,  as  set  forth  in  finding  11; 
that  Market  Street  was  changed  as  to  direction;  that  Julian 
Street  did  not  extend  west  of  Market  Street.*' 

The  court  jfurther  finds  that  the  appellant  E.  P.  Reed,  after 
the  making  of  said  map,  made  various  conveyances  and  leases 
of  property,  describing  the  same  by  reference  to  said  map,  de- 
scribing it.  Some  of  these  conveyances  were  by  reference  to 
lots  and  blocks,  but  most  of  them  were  by  metes  and  bounds, 
ignoring  the  lots,  J^locks,  and  streets;  some  of  them  were  by 
metes  and  bounds,  designating  some  of  the  streets  as  the 
boundary  lines,  and  some  of  them  conveyed  parts  of  the 
streets  as  laid  out  in  the  map.  Some,  if  not  the  most,  of 
these  conveyances  seem  to  have  b^en  of  property  of  which  he 
had  no  title,  but  were  included  in  the  map.  These  convey- 
ances included  lots  9,  10,  and  11  of  block  IV.,  and  lot  8  of 
block  v.,  all  of  which  fronted  on  the  street  in  controversy  in 
this  action,  but  not  on  that  part  of  the  street  sought  to  be 
opened* 


26  Paople  v.  Reed.  [CaL 

The  court  further  finds  that  on  the  twenty-fourth  day  of 
December,  1867,  the  appellant  B.  P.  Reed  conveyed  to  his  wife, 
Clarissa  M.  Reed,  by  metes  and  bounds,  all  of  blocks  VI.  and 
VII.,  and  that  part  of  Divine  Street  lying  between  said  blocks, 
which  is  the  portion  of  said  street  in  controversy  in  this  ac- 
tion; that  thereafter  certain  other  conveyances  were  made  by 
Reed  and  wife  by  metes  and  bounds,  mentioning  certain  of  the 
streets  on  said  map  as  boundary  lines,  one  of  which  was  for  a 
part  of  said  block  VI.,  but  not  bordering  on  the  streiet  in  con- 
troversy, the  title  to  said  portion  of  Divine  Street  and  the 
lands  bordering  thereon  still  remaining  in  Mrs.  Reed  until  her 
death,  and  being  by  her  will  devised  to  her  husband. 

The  court  further  finds  that  on  the  twelfth  day  of  December, 
1884,  more  than  twenty  years  after  said  map  was  made,  and 
after  the  portion  of  the  alleged  street  in  controversy  had  been 
conveyed  to  Mrs.  Reed,  and  had  been  occupied  by  buildings 
and  fences,  the  mayor  and  common  council  of  said  city  of  San 
Jos^  passed  an  ordinance  declaring  that  the  strip  of  land  in 
controversy  '*be  and  the  same  is  hereby  dedicated  and  set 
apart  to  public  use  as  a  public  street  forever,"  and  instructing 
the  street  commissioner  to  demand  possession  thereof,  and  if 
possession  was  given,  to  remove  all  obstructions  therefrom,  and 
throw  the  same  open  to  public  use  as  a  street  of  said  city,  and 
directing  the  city  attorney,  if  possession  were  refused,  to  insti- 
tute proceedings  ir\  recover  the  same  for  the  city  as  a  public 
street. 

It  is  also  found  that  the  owners  of  said  strip  of  land  claimed 
to  be  the  owners  thereof,  free  from  any  claim  of  the  city  or 
any  of  its  inhabitants  to  use  the  same  as  a  street. 

In  conclusion,  the  court  below  finds  as  follows:  — 

''36.  That  by  the  acts,  facts,  and  matters  above  found  and 
recited,  said  premises  above  referred  to  and  described  were  by 
said  several  parties  dedicated  as  public  streets  of  the  city  of 
San  Jos^,  and  were  by  the  proper  authorities  of  the  city  of  San 
Jos^  accepted  and  received  and  used  as  public  streets  of  the 
city  of  San  Jos^." 

From  the  findings  of  fact  the  court  concluded  that  the  prop- 
erty in  controversy  had  been  dedicated  as  and  was  a  public 
street  of  said  city,  and  entered  judgment  accordingly. 

This  action  was  heard  by  this  court,  and  decided  in  favor 
of  the  appellantSi  on  the  ground  that  the  facts  found  by  the 
oourt  did  not  show  a  dedication:  People  v.  Reed,  Sup.  Ct.  Cal., 
December,  1888.    A  rehearing  was  granted.    In  their  petition 
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tar  «  rehearing,  it  was  urged  upon  us  that  we  had  overlooked 
or  had  not  given  sufficient  weight  to  the  thirty-sixth  finding, 
which  they  claimed  was  a  finding  of  the  ultimate  fact  of  dedi* 
cation,  and  concluded  the  case  on  this  appeal  against  the 
appellant,  the  appeal  being  on  the  judgment  roll.     And  they 
now  attempt  to  forestall  any  inquiry  into  the  question  whether 
the  specific  facts  found  constituted  a  dedication  of  the  prop- 
erty in  controversy  as  a  street  by  the  same  contention.     But 
conceding  that  the  finding  is  one  of  fact,  or,  as  counsel  terms 
it,  a  **  conclusion  of  fact,"  it  is  apparent  that  the  court  below 
did  not  intend  to  cut  ofl^  the  right  of  the  appellant  to  test  the 
flufficiency  of  the  specific  facts  found  to  show  such  dedication  in 
the  manner  indicated.    This  finding  is  based  upon  the  other 
facts  found.    It  recites  in  terms  that  '^by  the  acts,  facts,  ^nd 
matters  above  found,  said  premises  were  by  said  parties  dedi- 
cated," etc.     It  may  be  that  if  this  finding  had  stood,  alone, 
and  had  not  been  put  in  this  argumentative  form,  it  might 
have  been  upheld  as  a  sufiQcient  finding  of  *an  ultimate  fact. 
But  this  cannot  be  so  where  the  facts  are  fully  found,  and  the 
general  finding  of  a  dedication  is  expressly  drawn  as  a  con- 
clusion from  such  facts.    Counsel  say  it  does  not  appear  that 
the  court  found  all  of  the  facts  proved.     But  it  does  appear 
from  the  finding  itself  that  it  was  based  entirely  upon  the 
facts  found,  and  not,  in  whole  or  in  part,  on  facts  proved  but  not 
found.    Therefore,  if  the  specific  facts  found  do  not  support 
this  one,  which  is  a  summing  up  of  the  others,  the  judgment 
should  be  reversed. 

We  pass,  therefore,  to  a  consideration  of  the  question, 
whether  the  facts  found  show  a  dedication.  In  doing  so,  il 
must  be  borne  in  mind  that  the  map  made  of  the  propertj 
was  never  recorded;  that  the  part  of  the  alleged  street  in  con- 
troversy was  never  opened  as  a  street,  but  for  many  years  harl 
been  fenced  and  occupied  by  substantial  and  permanent  build* 
ings;  that  no  sales  of  lots  thereon  were  ever  made;  that  there 
is  no  finding  that  any  of  the  individuals  who  purchased  prop 
erty  on  other  parts  of  the  alleged  street  had  ever  seen  the  map 
of  the  property,  or  had  any  information  at  the  time  they  pur- 
chased that  a  street  was  laid  out  at  the  place  in  controversy, 
and  that  no  action  was  ever  taken  by  the  city  for  more  than 
twenty  years  after  the  map  was  made  and  the  property  in- 
dosed  and  permanently  improved. 

In  an  early  case  this  court  said:  ''In  dedication,  no  par 
ticular  formality  is  necessary.    It  is  not  afiected  by  the  stat 


i 


28  Pkopu  v.  Rbbd.  [CaL 

ate  of  frauds.  It  may  be  made  either  with  or  without  writing, 
by  any  act  of  the  owner,  euch  aa  throwing  open  his  land  to 
public  travel,  or  platting  it  and  selling  lots  bounded  by  streets 
designated  in  the  plat,  thereby  indicating  a  clear  intention  to 
dedicate;  or  an  acquiescence  in  the  use  of  his  land  for  a  high- 
way, or  his  declared  assent  to  such  use,  will  be  su£5cient;  the 
dedication  being  proved  in  most,  if  not  all,  of  the  cases  by 
matter  in  paiSf  and  not  by  deed.  The  vital  principle  of  the 
dedication  is  the  intention  to  dedicate;  and  whenever  this  is 
unequivocally  manifested,  the  dedication,  so  far  as  the  owner 
of  the  soil  is  concerned,  has  been  made.  Time,  therefore, 
though  often  a  very  material  ingredient  in  the  evidence,  is  not 
an  indispensable  ingredient  in  the  act  of  dedication.  If  ac- 
cepted and  used  by  the  public  in  the  manner  intended,  the 
dedication  is  complete, — precluding  the  owner  and  all  claim- 
ing in  his  right  from  asserting  any  ownership  inconsistent 
with  such  use.  Dedication,  therefore,  is  a  conclusion  of  fact 
to  be  drawn  by  the  jury  from  the  circumstances  of  each  par- 
ticular case;  the  whole  question,  as  against  the  owner  of  the 
soil,  being  whether  there  is  sufucient  evidence  of  an  intention 
on  his  part  to  dedicate  the  land  to  the  public  use  as  a  high- 
way ":  Harding  v.  Jasper^  14  Cal.  647. 

It  is  well  settled  by  the  decisions  of  this  court  that  the  mak- 
ing and  filing  of  a  map,  designating  certain  streets  thereon, 
is  only  an  ofifer  to  dedicate  such  streets  to  the  public,  and 
that  the  dedication  does  not  become  effectual  and  irrevocable 
until  the  same  is  accepted  by  the  public:  Hayward  v.  Manzer^ 
70  Cal.  476;  Harding  v.  Jasper,  14  Id.  647;  San  Frandseo  v. 
Calderwoody  31  Id.  588;  91  Am.  Dec.  642;  San  Francisco  v. 
Canavan^  42  Cal.  552;  People  v.  WiUiamSj  64  Id.  502. 

But  it  is  not  the  mere  making  of  the  map,  or  its  delivery  or 
exhibition  to  private  individuals,  that  constitutes  the  offer  of 
dedication  to  the  public,  but  the  filing;  and  where  the  right  to 
claim  the  street  by  the  public  rests  upon  the  map  alone,  there 
is  no  offer  to  be  accepted  until  the  same  is  filed  for  record. 

It  may  be  otherwise  with  private  individuals  who  have  pur- 
chased some  of  the  property  on  the  faith  of  the  map  desig- 
nating the  streets,  but  this  must  be  solely  on  the  ground  of 
estoppel,  resting  upon  the  representations  made  whereby  par- 
ties have  been  induced  to  purchase  on  the  faith  of  the  implied 
statement  that  the  designated  streets  were  to  be  and  remain 
open  for  public  use.  Such  individual  purchasers  may,  if  it  be 
shown  that  they  acted  on  such  representations,  compel  the 
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opening  of  the  streets,  but  if  they  do  not,  the  public  has  no 
ground  of  complaint.  No  dedication  or  offer  of  dedication  has 
been  made  to  the  public,  and  it  is  not  an  interested  party. 

It  is  conceded  by  counsel  for  respondent  that  the  portion  of 
the  street  in  controversy  *'  has  never  been  opened  as  a  street," 
and  that  '*on  it  the  defendant  had  maintained  a  barn  and 
shed  and  kept  it  inclosed  with  substantial  fences  for  more 
than  twenty  years  before  this  suit."  They  take  the  position, 
however,  that  where  the  owner  surveys  and  plats  his  property, 
and  makes  sales  of  lots  with  reference  to  such  plat,  the  streets 
designated  thereon  are  irrevocably  dedicated  to  the  public  as 
streets.  There  are  authorities  sustaining  this  position:  Bart- 
Utt  V.  Bangor,  67  Me.  464;  Carter  v.  City  of  Portland,  4  Or. 
839;  Stone  v.  Brooks,  35  Cal.  494;  Orogan  v.  Hayward,  6  Saw. 
498;  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  640. 

But  it  is  manifest  that  no  such  rule  can  prevail  in  this  state, 
where  it  has  been  uniformly  held  that  the  owner  may,  at  any 
time  before  his  offer  of  dedication  is  accepted  by  the  public, 
withdraw  the  same.  As  between  him  and  the  public,  there- 
fore, his  act  alone  is  not  sufficient  to  constitute  an  irrevocable 
dedication.  As  we  have  said,  it  may  be  different  as  between 
him  and  private  individuals  to  whom  he  has  made  sales  of 
property  with  reference  to  the  map.  Much  of  the  confusion 
in  the  decided  cases  has,  in  our  judgment,  grown  out  of  the 
failure  to  distinguish  between  the  right  of  the  public  authori- 
ties to  claim  a  dedication  and  the  right  of  a  purchaser  to  com- 
pel the  opening  of  a  street  on  the  ground  of  estoppel:  Holdane 
T.  Trusteee  etc.,  21  N.  Y.  474;  Child  v.  Chappel,  9  Id.  257.  In 
the  case  of  Orogan  v.  Hayward,  6  Saw.  498,  relied  upon  by  re- 
spondent, which  «wa8  an  action  by  a  private  individual,  this 
distinction  is  clearly  made.  If  the  purchaser  of  property  as- 
serts his  rights,  the  result  may  be  the  same,  as  to  the  mere 
keeping  open  of  the  street,  as  if  a  dedication  is  claimed  by  the 
public;  but  it  does  not  follow  that  if  he  waives  his  right,  the 
public  can  assert  it,  nor  can  the  purchaser,  by  asserting  his 
right  to  an  open  way,  impose  on  the  public  the  duty  of  keep- 
ing a  street  in  .repair  that  has  never  been  accepted. 

The  case  of  San  Leandro  v.  Le  Breton,  72  Gal.  172,  seems  to 
overlook  this  plain  distinction  between  the  right  of  a  purchaser 
and  the  public,  but  there  it  appeared  that  there  was  an  accept- 
ance by  the  public  authorities,  so  that,  so  far  as  the  opinion 
can  be  construed  as  militating  against  the  rule  above  laid 
down,  it  is  a  mere  dictum,  and  should  have  no  weight 
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Therefore,  conceding  that  a  platting  of  property  and  sale  of 
lots  constitutes  a  dedication,  as  between  the  owner  and  pur- 
chasers under  him,  of  the  streets  delineated  on  the  map,  in 
order  to  constitute  a  dedication  which  can  be  taken  advantage 
of  by  the  public  authorities  of  a  city,  the  offer  of  dedication 
must  haye  been  accepted  by  such  authorities,  either  by  user  or 
some  formal  act  of  acceptance:  Harding  v.  Jasper,  14  Cal.  647; 
Hayward  v.  Manzer^  70  Id.  476;  San  Francisco  v.  Calderwoody 

31  Id.  588;  91  Am.  Dec.  542;  San  Francisco  v.  Canavan^  42 
Cal.  552;  People  v.  WiUiams,  64  Id.  502;  City  of  Oalveston  v. 
Williams,  69  Tex.  449;  State  v.  Trask,  6  Vt.  855;  27  Am.  Dec. 
554,  563;  Oilder  v.  City  of  Brenhamj  67  Tex.  345;  Cook  v. 
Harris,  61  N.  Y.  448;  Briel  v.  City  of  Natchez,  48  Miss.  423; 
Field  V.  Manchester,  32  Mich.  279;  Hamilton  v.  Chicago  etc, 
R,  R.  Co.,  124  111.  235;  Fisk  y.  Tovm  of  Havana,  88  Id.  208. 
Numerous  other  cases  to  the  same  effect  might  be  cited. 

Such  acceptance  must  be  within  a  reasonable  time  after  such 
offer  of  dedication,  and  if  not  accepted,  the  owner  may  resume 
the  possession  of  the  property  and  thereby  revoke  his  offer: 
Hayward  v.  Manzer,  70  Cal.  476;  StatB  v.  Trask,  6  Vt  855;  27 
Am.  Dec.  554,  566;  Field  v.  Manchester,  82  Mich.  279;  County 
of  Wayne  v.  MiUer,  31  Id.  447. 

In  this  case  there  was  no  use  of  the  street,  and  no  attempt 
to  accept  the  dedication  by  formal  act  of  the  public  authorities 
for  more  than  twenty  years.  This  was  not  within  a  reasonable 
time,  as  shown  by  the  authorities  cited  above,  and  therefore 
came  too  late.  But  if  this  were  not  so,  we  think  the  ordinance 
passed  by  the  common  council  of  the  city  was  not  in  any  sense 
an  acceptance  of  the  dedication.  It  did  not  refer  to  the  appel- 
lant or  his  alleged  dedication  of  the  street.  .  As  was  well  said 
in  the  former  opinion,  it  appears  more  like  an  attempt  to  take 
private  property  for  public  use  without  compensation  than  an 
acceptance  of  the  street. 

There  was  neither  a  dedication  to  nor  an  acceptance  by  the 
public  in  this  case:  Littler  v.  City  of  Lincolny  106  111.  353; 
Kennedy  v.  Mayor  etc.,  65  Md.  614;  57  Am.  Rep.  346. 

Judgment  reversed,  with  instruction  to  the  .court  below  to 
conform  its  conclusions  of  law  to  the  views  expressed  in  this 
opinion,  and  to  render  judgment  on  the  findings  in  favor  of 
the  defendant.  

Ix  THX  Ca81  of  OUif  qf  BurdBa  y,  Oroghan^  81  ObL  624,  the  question  to  b« 
determined  was,  whether  the  land  in  controversy  had  been  dedicated  by  one 
Cashing  to  public  use  as  a  strevt.     On  April  7,  1870,  Cashing,  who  was  tben 
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tha  owner  of  Hie  land  in  eontrovony,  with  other  lands,  executed  to  one  Leary 
a  deed  of  land  described  as  commencing  at  the  northwest  comer  of  a  block  of 
land  bounded  on  the  north  and  west  by  Tenth  and  F  streets,  if  said  streets 
were  projected;  thence  running  south  along  the  east  Une  of  F  Street,  if  said 
street  were  extended  southerly,  120  feet;  thence  easterly  at  right  angles  with 
said  P  Street;  thence  northerly,  and  parallel  with  F  Street,  120  feet;  thence 
westerly  along  the  south  side  of  Tenth  Street,  1220  feet,  to  the  place  of  begin- 
ning, being  the  northwest  qiiarter  of  the  block.     On  August  8,  1870,  Gushing 
•old  to  Groghan,  the  appellant,  a  piece  of  land,  indnding  the  premises  in  con- 
troversy.     At  this  latter  date,  no  part  of  the  tract  was  inclosed.    From  the 
dai3  of  his  purchase,  Groghan  always  paid  taxes  on  the  land,  and  in  1876  he 
built  a  boose  on  the  western  half  of  the  premises  in  controyersy,  and  con* 
stmeted  fences  across  the  same.    In  1844,  he  fenced  in  the  eastern  half  of 
the  land.     Up  to  the  time  the  house  was  built,  the  public  passed  over  the 
lands  in  oontro?ersy,  but  the  city  authorities  never  worked  or  improved  the 
same,  nor  was  any  ordinance  or  order  passed  accepting  them  for  public  use. 
The  court  below  found  that  the  land  in  controversy  had  been  dedicated  to 
the  public  for  use  as  a  street,  but  the  supreme  court  held  that  the  evidence 
was  insufficient  to  support  that  finding.     Paterson,  J.,  who  delivered  the 
opinion  of  the  majority  of  the  court,  said:  "  The  only  evidence  of  dedication 
is  f oond  in  the  description  of  the  land  in  the  deed  made  by  Gushing  to  Leary. 
To  constitute  a  valid  dedication,  the  anhntu  dedieandi  must  be  shown  to  exist; 
it  must  be  shown  clearly,  indicated  by  unequivocal  acts,  and  there  must  be 
SB  acceptance  by  the  public    Until  such  acceptance,  the  declaration  or  act 
of  the  owner  is  iwmere  offer,  and  cannot  be  made  effectual  as  an  irrevocable 
dedication;  Hayward  v.  Mamer^  70  GaL  476.     We  think  that  the  subsequent 
conveyance  of  the  land  in  controversy  was  a  complete  revocation  by  Gushing 
of  the  offer,  there  having  been  no  acceptance  by  the  public  or  by  the  city  au- 
thorities at  the  time  he  conveyed  to  appellant.    The  act  of  Gushing  in  con- 
veying to  Leary  by  the  description  given  above  is  qualified  by  his  subsequent 
ooQTeyance  of  the  land  in  cmitroversy  to  GrogkuuL    If  the  conveyance  to 
Leary  be  taken  as  an  offer  by  Gushing  to  dedicate  the  land  in  controversy  to 
poblio  nscb  the  subsequent  deed  to  Groghan  operated  as  a  revocation  of  that 
offer.     In  determining  whether  there  was  a  present  intention  on  the  part  of 
Ctaahing  to  dedicate  the  land  to  public  use  at  the  time  he  conveyed  to  Leary, 
—  and  the  intention  is  the  soul  of  every  act  of  dedication,  — the  conveyance 
to  appeUanti  about  four  months  thereafter,  of  the  land  in  controversy  is  an 
important  matter  to  be  considered.    It  is  certainly  as  strong  an  indication  of 
the  non-existence  of  the  ammtw  dedieandi  as  the  first  deed  was  of  an  inten- 
tion to  dedicate  to  public  use."    The  learned  judge  further  held  that  while 
no  f oonal  acceptance  on  the  part  of  the  city  was  necessary,  yet,  in  the  alienee 
of  moh  formal  a^  the  owner  had  the  right,  at  any  time  prior  to  a  public  use, 
to  revoke  his  cffer,  and  resume  possession  and  control  of  the  property;  citing 
the  principal  case.    The  oases  relied  upon  by  the  court  below  {People  v. 
Blaiey  60  CeL  499,  and  Breed  v.  Cunningham^  2  Id.  369)  were  not,  he  thought* 
applicable.    In  those  cases^  the  parties  that  dedicated  the  land  to  public  use 
had  platted  the  same  into  lota,  blocks,  streets,  and  alleys,  and  had  sold  the 
lots  and  blocks  with  reference  to  the  streets  laid  out  and  adopted  by  them. 
In  *J»i«  case.  Gashing  did  not  survey  his  land  into  lots,  blocks,  and  streets, 
aor  did  he  plat  the  same.     In  reply  to  the  respondent's  contention  that  the 
•videnoe  showed  an  acceptance  by  the  public  before  the  conveyance  to  the 
appellant^  he  said  that  a  fair  construction  <ji  the  finding  of  the  court  and  of 
the  endsaoe  showed  simply  aoasnal  use  by  the  publio  of  the  land,  which  was 
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•pen  tad  nnia^loMd.  This  qm  wm  tht  ■ame  after  m  Mom  the  alleged  ded- 
ioation,  and  appeared  to  be  permienye  merely,  and  nioh  as  the  owner  had  a 
right  to  end  at  any  time.  The  oity  was  not  bonnd  to  aooept  the  offer  to  ded- 
ioate,  if  tnoh  an  offer  was  made;  and  in  the  abeenoe  of  a  formal  aoceptanoe^  it 
ehoald  appear  that  the  nee  by  the  pnblio  waa  under  a  dUim  of  rights  and  not 
by  a  temporary  lioenie  of  the  owner.    The  judgment  waa  roTorsed. 

In  the  tabeeqaent  oaae  of  PkUUp$  ▼.  />ay,  62  Oal.  2i,  the  qneetion  of 
dedication  of  land  to  the  pnblio  nee  was  preeented  to  the  court  under  the  fol- 
lowing facte:  The  parties  entered  into  a  eontraot  for  the  sale  of  the  land  in 
dispute  upon  certain  conditions.  Part  of  these  the  vendee  performed,  and 
then  declined  to  perform  the  remainder,  on  the  ground  that  the  vendor  oonld 
not  give  him  a  perfect  title.  He  ihen  brought  his  action  to  recover  the 
money  already  paid,  and  defendant,  by  way  of  answer  and  cross-complaint, 
demands  that  plaintiff  speoifioally  perform  his  contract.  The  land  in  dispute 
was  owned,  fenced,  and  cultivated  by  one  Richard  Fulkerson  for  more  than 
thirty  years.  He  conveyed  it  to  one  J.  B.  Armstrong,  who  went  into  pos- 
seseion,  and  laid  it  off  into  streets,  blocks,  and  lots.  The  street  on  which 
the  land  bargained  for  is  situated  was  graded  and  graveled;  but  this  land, 
together  with  a  larger  tract  owned  by  said  Armstrong,  or  W.  Armstrongs 
his  successor  in  interest,  was  always  kept  indoeed  by  means  of  fences  and 
gates  which  were  always  maintained  and  never  removed  by  them.  J.  R. 
Armstrong,  while  owner  of  the  tract,  sold  three  of  the  lots,  none  of  them  on 
the  improved  street.  He  afterwards  conveyed  the  remainder  of  the  tract  te 
W.  Armstrong,  who  sold  several  of  the  lots,  four  at  least  of  them  being  on 
the  graveled  street.  After  so  conveying,  he  filed  for  record  a  map  or  plat  ol 
the  tract,  naming  it  Norwood,  and  showing  lots,  blocks,  and  streets,  and 
on  the  same  day  conveyed  the  remainder  of  the  tract  to  Richard  Fulkerson. 
These  conveyances  between  the  Armstrongs  and  Fulkerson  recognised  the 
map  or  plat,  but  included  the  street.  One  Riley,  who  purchased  from  W. 
Armstrong,  went  into  possession  and  fenced  the  south  line  of  the  improved 
street.  It  does  not  appear  whether  the  other  purchasers  from  the  Arm- 
strongs ever  went  into  possession,  or  to  what  extent  they  used  the  streets  to 
get  to  their  lota.  All  of  the  lots  sold  by  the  Armstrongs  were  reconveyed  to 
R.  Fulkerson,  and  by  him  conveyed  to  John  Fulkerson,  without  referring 
to  the  streets,  except  a  part  of  lots  28,  29,  30,  31,  and  SS,  which  had  been 
conveyed  to  J.  H.  Abshire.  The  map  shows  that  no  part  of  the  latter's 
claim  extended  to  the  improved  street,  but  it  does  include  the  whole  of  so 
much  of  a  street  as  ran  near  its  westerly  boundary,  and  takes  a  strip  off  the 
lots  on  the  west  side  of  the  street.  John  Fulkerson  conveyed  a  right  of  way 
to  Abshire  over  the  south  thirty  feet  of  the  improved  street,  and  moved  his 
fence  marking  the  south  line  of  lot  3,  which  is  part  of  the  laiid'  in  dispute, 
to  the  middle  of  the  street^  so  that  the  north  thirty  feet  of  the  graveled 
street  was  thereafter  within  the  indosure,  inclosing  the  land  in  question. 
This  fence  still  stands,  and  has  been  maintained  for  more  than  five  years  h^ 
fore  the  contract  of  sale  was  made.  John  Fulkerson  conveyed  to  defendant 
in  August,  1886,  by  metes  and  bounds,  making  no  reference  to  the  streets  or 
the  map.  This  conveyance  included  a  triangular  piece  of  land  on  the  north 
side  of  the  Day  tract,  having  the  northeast  comer  of  the  tract  for  its  apex, 
and  about  three  feet  on  the  Healdsburg  road  as  its  base,  previously  conveyed 
by  Fulkerson  to  one  Viles;  but  neither  Day  nor  Fulkerson  had  any  knowl- 
edge that  the  deeds  overlapped.  This  triangle  was  within  the  inclosure  of 
Day.  On  the  north  side  of  the  tract  in  dispute  another  street  is  laid  down 
on  the  map,  which,  were  it  a  public  highway,  would  take  off  another  strip  of 
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thirlj  fMt  from  tha  land  in  dispute.  It  it  not  shown  that  the  pnblio  ever 
need  moj  of  the  streets,  nor  that  they  were  sooepted  ss  snch  hj  the  oonntj 
Mithoritiea*  It  is  oontended  by  plaintiff  that  the  streets  north  and  south  of 
Ids  land  are  pnblio  streets,  dedicated  to  public  use  as  such,  and  that  were  he 
eompelled  to  purohase  he  would  lose  a  strip  of  thirty  feet  on  both  these 
aiieets,  and  that  for  this  reason,  and  because  the  title  to  the  triangle  is  not 
in  Day,  he  should  not  be  compelled  to  purchase.  The  court  below  decreed  a 
spoeifio  performance  of  the  contrad  Plaintiff  moved  for  a  new  triaL  This 
was  denied,  and  he  appealed. 

In  deUrering  the  opinion  of  the  supreme  court,  Works,  J.,  refers  to  Peopk 
▼.  JUedg  sMpra,  as  adjudicating  what  is  necessary  to  constitute  a  dedication 
«f  lands  to  the  pnblio  for  streets  by  platting  and  selling  lots,  by  reference 
to  a  map  thereof,  and  holds  that  that  decision  is  condusiTe  against  this  ap- 
pellant as  to  any  dedication;  that  as  there  had  nerer  been  any  acceptance  by 
the  anthorities,  even  if  there  had  been  an  offer  to  dedicate,  it  was  withdrawn 
by  the  snbeequenl  sale  of  the  proper^  in  a  body,  including  that  designated  on 
the  map  as  streets.  All  of  the  purchasers  acquired  title  before  the  map  was 
filed,  and  aD  of  them,  except  two^  recouTcyed  to  the  grantor  or  his  grantees 
nnder  a  eonveyance  of  the  whole  property  included  in  the  map,  except  that 
pravionsly  eouTeyed,  and  the  property  in  cqntroyersy  has  always  remained 
feneed.  One  of  ^e  purchasers  who  has  not  recouTcyed  has  expressly  waiTod 
an  right  te  haTe  the  streets  on  the  front  of  his  lots  kept  open,  and  the  other 
did  not  purchase  en  the  faith  of  the  map;  his  property  does  not  touch  any 
srtreot  that  runs  through  or  affects  the  land  in  dispute.  The  owner  of  the  land 
at  the  time  it  was  platted  did  not  file  the  map.  The  land  was  not  within  the 
limita  of  any  munioipali^;  it  has  always  remained  fenced,  and  has  never  been 
need  as  a  street  The  map  was  filed  after  the  property  had  been  conveyed 
in  Mi^  and  then  reconv^ed  in  a  body.  The  map  was  filed  the  day  that  the 
land  was  eoBTeyed  a  second  time  in  a  body.    Therefore  there  was  no  dedica- 
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The  question  of  dedication  is  purely  one  of  intention,  and  the  intention 
of  the  owner  or  owners  of  the  land  mnst  be  gathered  from  his  acts  and  oon- 
dnet  in  lespeot  to  the  property";  citing  Hardmg  r,  Jagper,  14  OsL  047; 
PeapU  V.  Bted,  mipra.  No  right  to  the  streets  vested  in  the  public,  and  the 
property  was  reconveyed  in  a  body,  including  the  streets,  fenced  end  ooca- 
piad  for  more  than  five  years  before  the  contract  to  convey  to  the  appellant; 
therefore  the  right  of  any  purchaser  was  barred  by  the  statato  of  limitations, 
and  eonld  not  be  enforced.  The  defendant  showed  a  dear  paper  title  to  the 
property  in  dispute,  and  the  burden  was  upon  appellant  to  show  a  defect 
therein,  or  any  circumstance  which  would  prevent  the  statute  from  running 
against  any  of  the  purchasers,  in  order  to  avoid  specific  performance  of  his 
eontract:  Sbriver  v.  Shriver,  86  N.  T.  575:  ffelireiffel  v.  Mamermg,  97  Id.  59. 
No  reasonable  doubt  as  to  defendant's  title  to  the  property  is  raised;  but 
sndi  title  is  shown  to  have  been  in  him  as  binds  the  appellant  to  accept  the 
conveyance  and  pay  the  purobase-money.  No  dedication  of  the  streets  as  to 
tha  pnrohasers  is  diown  which  could  have  been  enforced  at  any  time;  and 
if  they  evar  poesesssd  sneh  right,  it  was  lost  by  lapse  of  time.  The  judgment 
and  order  ia  affirmed,  and  a  rehearing  denied.  In  tlus  opinion  Fox,  McFar* 
knd,  Peterson,  Shaipotein,  JJ.,  and  Beatty*  OL  J.*  eonoaned.  Thornton*  J.p 
in  tha  Jndgmsnk 
An.  Bi,  Bar.,  Vol.  XT.— t 
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[In  Baiix.] 

Morgan  v.  Balu 

in  CAUwommiAt  ML) 

Qot  BT  HusBAHO  lo  WiFip  Chakoi  ov  Posmsioir  lo  BoOTAnr.  ^  Whmi 
a  husband  is  tolvoit  oireuiiiteacM  gkwm  hit  wilt  ptnoBal  property, 
which  it  at  once  delirered  to  htr,  and  tht  hntband  ntrtr  rttamet  pot- 
tttiion  thtreof  at  owner,  but  dtelaret  it  to  be  hert,  and  timply  oontinaet 
to  ntt  it  at  he  had  hitherto  done,  and  the  wife  takes  poesettioii  of  the 
ffopeity,  aad  openly  olaimt  to  be  the  owner  of  it^  nting  it  as  a  wife 
etdinarily  doet»  and  being  acknowledged  by  all  othen  who  nse  it  at  itt 
owner,  the  transfer  of  the  property  is  not  inTsiid  at  agsintt  the  snbte- 
quent  creditort  of  the  haslMnd,  on  the  ground  that  it  was  not  aooom- 
panied  by  an  immediate  deli?ery,  and  followed  l^  an  aetaal  and  continned 
change  cl  possession.  • 

MXEB  Un  BT  HUBBAKD  OV  PROPBRTT  GiTBM  BT  HlM  fO  HIB  WiVB  when 

he  is  solvent,  which  is  the  same  after  as  before  the  making  of  the  gif t» 
will  not  render  the  gift  void  as  to  debts  contracted  by  him  while  so  using 
it,  if  delivery  of  possession  was  immediately  made  to  the  wife,  and  the 
possession  has  been  continaoos,  and  such  as  is  nsnal  when  a  gift  of  thii 
sort  is  made  by  a  husband  to  a  wife,  and  his  declarations  and  the  acts 
of  others  who  nse  the  property  are  made  and  done  in  open  aoknowledg- 
nent  of  her  ownership  of  and  control  over  it,  as  distinct  aad  changed 
from  her  husband  to  her. 

Action  to  recover  possesBion  of  personal  property.  The 
opinion  stAtes  the  cue. 

Reardan  and  Freer^  and  JET.  V.  Seardanj  for  the  appellftnt 

John  OaUj  for  the  respondent. 

FooTB,  G.  This  action  is  for  the  recovery  of  the  possession 
of  certain  personal  property  from  the  hands  of  the  defendant, 
or  if  delivery  cannot  be  had  of  the  property,  for  its  value* 
The  court  below  gave  judgment  as  prayed  for,  and  from  that 
this  appeal  is  taken. 

In  a  former  adjudication  by  the  appellate  court,  the  prop* 
erty  concerning  which  this  litigation  is  now  had  was  declared 
to  be  that  of  the  plaintiff,  derived  by  gift  from  her  then  bus* 
band,  W.  J.  Morgan,  and  made  by  him  without  any  fraud  as 
to  his  existing  creditors:  Morgan  v.  Hecker,  74  Gal.  540. 

It  appears  from  the  findings  in  the  present  cause  that  the 
property,  consisting  of  a  more,  her  colt,  and  a  buggy,  were 
were  given  to  the  plaintiff,  Belle  M.  Morgan,  then  the  wife  of 
W.  J.  Morgan,  by  hiui,  in  good  faith,  when  he  was  solvent  and 
able  to  pay  his  debts,  and  that  at  the  time  of  the  making  of 
the  gift  the  property  wag  delivered  to  and  accepted  by  his 
wife. 
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Seyeral  yean  after  the  gift  waa  bo  made,  delivery  and  ao- 
eeptance  had,  the  husband  became  indebted  upon  a  promis- 
sory note  to  one  Daniel  McCarthy  in  the  sum  of  three  hundred 
dollars.  After  the  note  becatne  due,  on  the  8d  of  May,  1888, 
it  haying  been  transferred  to  Fred  Hecker,  he  commenced  an 
action  to  recover  what  was  due  upon  it.  On  the  day  the  ac- 
tion was  begun,  an  attachment  was  issued  in  aid  of  it,  and  on 
the  3d  of  May,  1888,  was  levied  by  the  sheriff  of  Butte  County* 
the  defendant  here,  upon  the  property  involved  in  this  dis- 
cussion. 

On  the  18th  of  May,  1886,  Belle  M.  Morgan  filed  an  inven- 
tory of  her  separate  property,  including  the  mare  and  buggy, 
but  not  the  colt,  in  accordance  with  the  provisions  of  sections 
165  and  166  of  the  Civil  Code. 

About  the  month  of  May,  1886,  W.  J.  Morgan,  the  husband 
of  the  plaintiff,  left  the  state  of  California,  and  has  never  re- 
turned. At  the  time  of  his  departure,  and  on  the  23d  of 
March,  1886,  when  he  became  indebted  to  McCarthy  on  the 
note  afterwards  transferred  to  Hecker,  Morgan  was  greatly  in 
debt  and  insolvent. 

It  is  further  found  that  after  the  sixth  day  of  July,  1883, 
the  day  on  which  Morgan  gave  and  delivered  possession  of  the 
property  to  his  wife,  as  set  forth  heretofore,  and  until  his  de- 
parture from  this  state  in  1886,  he  used  it  jointly  with  her, 
with  her  consent  and  knowledge,  and  that  his  use  of  it  was  the 
same  after  as  before  the  gift;  that  there  was  nothing  in  the 
use  of  the  same  property  by  the  plaintiff,  Belle  M.  Morgan, 
which  was  inconsistent  with  its  ownership  by  her  husband,  the 
donor,  or  from  which  the  public  could  determine  that  the  title 
ot  the  property  had  passed,  by  gift  or  otherwise,  to  the  plain- 
tiff; that  the  colt  was  the  foal  of  the  mare,  and  all  the  expense 
of  its  getting  and  rearing  was  paid  by  the  husband;  that  the 
use  of  the  colt  by  him  after  its  birth  was  identical  with  his  use 
of  the  mare  and  buggy,  but  that  at  all  times  after  the  gift  and 
delivery  of  possession  was  made,  the  husband  represented, 
claimed,  and  admitted  that  the  property  in  question  was  the 
separate  property  of  his  wife,  and  whenever  it  was  loaned  out 
or  used  by  any  other  person  than  the  wife  or  her  husband,  it 
was  loaned  out  and  used  by  the  direction  and  consent  of  the 
wife,  and  not  by  that  of  the  husband;  that  during  nearly  all 
of  the  time  since  the  departure  of  the  husband  from  the  state, 
and  from  whom  it  seems  at  this  time  the  wife  is  divorced,  the 
property  has  been  the  subject  of  litigation,  and  in  the  hands 
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of  the  sheriff  of  Butte  County;  that  during  such  times  as  it 
has  not  been  in  the  hands  of  the  sheriff,  the  said  plaintiff  has 
had  the  exclusive  possession  and  use  thereof. 

Upon  this  state  of  facts,  the  appellant  contends  that  the 
transfer  to  the  plaintiff  of  the  personal  property  now  under 
consideration  was  fraudulent  and  void  as  against  the  successor 
of  the  husband's  creditors,  because,  as  is  claimed,  such  trans- 
fer is  not  shown  to  have  been  accompanied  by  "an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change  of 
possession  of  the  thing  transferred,"  so  as  to  satisfy  the  provis- 
ions of  section  3440  of  the  Civil  Code. 

In  this  connection  it  is  urged  that  for  the  wife  to  be  able  to 
maintain  her  claim  she  must  have  complied  with  sections  165 
and  166  of  the  Civil  Code,  as  otherwise  the  use  by  her  husband 
of  the  property  in  a  similar  manner  after  as  before  the  gift 
would  be  obnoxious  to  the  provisions  of  section  3440,  stfpra. 
And  as  she  did  not  so  comply  until  the  creditors*  rights  had 
attached,  it  was  of  no  avail. 

Admitting,  as  the  defendant  contends,  that  sections  165  and 
166,  Bupra^  were  intended  as  a  means  to  enable  a  wife  to  pro- 
tect her  rights,  because  of  the  difficulty  resulting  from  her  re- 
lations as  wife,  in  showing  an  immediate  delivery  and  actdal 
and  continued  change  of  possession  to  her  from  her  husband, 
yet  it  seems  to  us  that  the  provisions  of  section  3440,  supra, 
have,  in  this  instance,  been  fully  met. 

The  property  was  delivered  to  her,  and  she  took  immediate 
possession  of  it,  when  her  husband  was  solvent  and  could 
legally  invest  her  with  title;  her  possession  was  actual  and 
continuous  so  far  as  it  could  be,  considering  the  relations  she 
bore  to  her  husband.  His  use  of  it  was  the  same,  so  far  as  he 
was  concerned,  as  it  had  always  been.  Her  use  was  not  incon- 
sistent with  his  ownership,  but  the  use  of  it  by  all  other  per- 
sons was  openly  as  her  property.  It  was  proclaimed  by  her 
husband  that  the  property  was  hers,  and  it  seems  to  have  been 
publicly  known  and  recognized  as  hers  by  all  who  used  it.  In 
what  other  better  way  could  the  wife,  consistent  with  her  rela- 
tions as  wife,  have  maintained  and  had  an  immediate  delivery 
of  possession,  followed  by  an  actual  and  continued  change  of 
possession?  She  did  not  refuse  her  husband  the  use  of  it,  but 
she  did  take  it  into  possession  at  once,  and  continuously  keep 
and  use  it  as  hers  as  to  all  the  world,  and  it  was  not  in  any 
way  used  or  possessed  by  her  husband,  except  as  subordinate 
to  her  dominioui  possession,  and  control.    The  object  of  see- 
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tion  3440,  mpra^  as  contended  for  bj  the  defendant,  is  to 
quire  an  immediate  delivery  and  continued  chadge  of  posees^ 
■ion  of  personal  property  after  its  transfer,  in  order,  as  he  says, 
to  give  notice  to  the  world  that  ownership  has  changed. 

If  that  is  so,  then,  when  a  husband  in  solvent  circumstances 
gives  his  wife  personal  property,  which  is  at  once  delivered  to 
her,  and  the  possession  is  not  resumed  or  continued  by  the 
husband  as  the  owner  of  the  property,  but  he  simply  con- 
tinues to  use  it  as  he  has  hitherto  done,  and  the  wife  has 
actual  possession,  and  claims  it  openly  as  owner,  he  declares 
it  as  hers,  and  all  their  acts  show  to  the  public  that  the  prop- 
erty is  hers  from  the  date  of  the  gift,  she  uses  it  as  a  wife 
ordinarily  does,  and  all  others  use  it  as  hers,  acknowledging 
and  owning  it  as  hers,  it  seems  to  us  that  the  object  of  the 
law  is  accomplished. 

It  has  been  held  that  it  is  sufficient  if  there  are  circum- 
stances  which  authorize  the  inference  of  a  change  of  owner- 
ship: Clark  V.  jBimA,  19  Cal.  394.  It  cannot  be  that  the 
circumstance  of  a  mere  use  by  the  husband  of  property  given 
by  him  to  his  wife  when  he  is  solvent,  and  can  legally  pre- 
sent her  with  it,  such  use  being  the  same  after  as  before 
making  the  gift,  will  make  the  gift  void  as  to  debts  contracted 
by  him  while  so  using  it,  if  a  delivery  of  possession  was  made 
immediately  to  the  wife,  and  that  possession  has  been  con- 
tinuous, and  such  as  is  usual  when  a  gift  of  this  sort  is  made 
by  a  husband  to  a  wife,  and  the  acts  and  declarations  of  both 
these  parties,  and  the  acts  of  all  other  persons  who  use  the 
property,  both  before  and  after  the  debt  is  incurred  by  the 
husband,  are  openly  declarative  and  in  acknowledgment  of 
the  wife's  ownership  and  control  over  it,  as  distinct  and 
changed  from  her  husband  to  her. 

We  perceive  no  prejudicial  error,  and  advise  that  the  judg- 
ment be  affirmed. 

Gibson,  C,  and  Bblchxb,  C.  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 

HvsBAMD  AHD  Wm.  —  I^  at  th«  tim«  »  wife  pnrohmaM  a  lottery  tioke^ 
her  husband  agrees  that  whaterer  prise  may  be  drawn  thereon  shall  be  her 
separate  property,  and  the  money,  when  drawn,  ii  placed  in  bank  in  the 
wife's  name  as  her  separate  property,  theee  facts  oonstitute  the  money  the 
sole  property  of  the  wife,  aa  between  herself  and  husbsnd,  and  also  againsi 
the  ereditors  of  the  husband,  if,  at  the  time  of  the  transaction,  he  had  ample 
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to  Mlisfy  all  their  claims:  Dkeom  ▼.  Sandermm,  72  Tex.  850;  18  Am. 
81  Rep.  801.  And  where  a  husband  is  indebted  to  his  wile,  he  may  make  a 
valid  transfer  of  ohoees  in  aotion  to  her  as  seoority  for  snoh  indebtednemt 
Battk  r.  Ma^   102  K.  0.  414. 

Marrikd  Wom av  DOM  MOT  RsNDBB  HBR  PiBSONAiiTT  liable  for  her  hus- 
band's debts  merely  by  allowing  him  to  control  it  in  a  manner  consistent 
with  thdr  eommon  interests:  i>ecM  ▼•  Arfley,  00  ID.  481;  08  Am.  Dee.  881^ 
and  note. 


Wadswobth  V.  Wadswobth. 
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DiPAUiff,  Bmumm  laAOiBT,  nr  Acnon  von  AHiruuaaT  ov  ICAnuAai.  ^ 
In  actions  for  diroroe  or  for  annulment  of  marriage,  courts  shoold 
affDrd  to  the  parties  the  fullest  possible  hearing;  and  should  be  more 
liberal  in  reUering  against  defaults  than  in  other  actions. 

Gnon-ooMFLAniT  nr  Acnov  or  Divoson  or  bor  Arhuucszit  ov  Mar- 
RZAOB.  —  There  may  be  a  cross-oomplaint  in  an  aetion  for  diroroe  or  lor 
annulment  of  marriage. 

Action  for  annulment  of  marriage.    The  opinion  statea  the 
isaee. 

W.O.A  L  0.  Burfuiit  and  Dam  and  Dotn^  for  the  appel- 
lant 

Tyler  and  T^jfitt^  for  the  respondents. 

Oeorge  D.  OMina  and  Fisher  AmeSy  amid  curim, 

Hatnb,  C.  Thie  action  was  brought  against  William  Wads- 
worth,  Sen.,  for  annulment  of  marriage,  upon  the  ground  that 
at  the  time  of  the  marriage  he  had  a  wife  living.  William 
Wadsworth,  Jr.,  was  joined  as  a  defendant,  upon  the  alleged 
ground  that  the  other  defendant  had  transferred  to  him  with- 
out consideration  property  purchased  in  part  with  funds  of  the 
plaintiff,  and  which  would  be  community  property  if  the  mar- 
riage had  been  valid.  William  Wadsworth,  Jr.,  made  default. 
William  Wadsworth,  Sen.,  filed  an  answer,  averring  in  sub- 
stance the  validity  of  the  marriage.  He  filed  with  his  answer 
a  cross-complaint  for  a  divorce  from  the  plaintiff  on  the 
ground  of  desertion.  The  plaintiff  filed  an  answer  to  the 
x^ross-complaint,  denying  the  desertion.  By  some  inadvertence 
the  attorney  for  the  plaintiff  did  not  appear  at  the  trial,  and 
she  was  not  represented  thereat.  The  court  granted  the 
defendant  a  divorce  upon  his  cross-complaint.  Within  six 
months  the  plaintiff  moved  to  have  the  judgment  set  aside,  on 
the  ground  of  excusable  neglect    This  motion  was  deni^, 
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and  the  plaintiff  appeals  from  the  order  denying  the  motion. 
There  is  no  bill  of  exceptions.  But  the  stipulation  made  by 
the  parties  is,  in  our  opinion,  sufficient  for  the  purposes  of  the 
appeal:  B(md8  y.  JEKclman,  29  Cal.  461;  Sohmon  y.  Beeu^  84 
Id.  84. 

1.  So  far  as  the  diyorce  awarded  to  the  defendant  is  con- 
cemed,  the  motion  should  have  been  granted  under  the  rule 
laid  down  in  MeBlain  y.  McBtaitij  77  Gal.  509.  In  that  case 
the  court,  per  Paterson,  J.,  said:  ^'The  parties  to  the  action 
are  not  the  only  people  interested  in  the  result  thereof.  The 
pobUc  has  an  interest  in  the  result  of  eyery  suit  for  diyorce; 
the  policy  and  the  letter  of  the  law  concur  in  guarding  against 
collusion  and  fraud;  and  it  should  be  the  aim  of  the  court  to 
afford  the  fullest  possible  hearing  in  such  matters."  In  the 
present  case,  there  seems  to  haye  been  an  honest  desire  on  the 
part  of  the  plaintiff  to  present  her  side  of  the  case;  and  while 
in  an  ordinary  action  the  neglect  shown  might  be  sufiBcient  to 
depriye  her  of  a  right  to  relief,  yet  in  this  kind  of  case  a  more 
liberal  rule  should  preyail.  And  we  think  that  the  same  rea- 
sons require  the  application  of  a  liberal  rule  to  proceedings  for 
the  annulment  of  marriage,  and  therefore  that  the  judgment 
should  haye  been  set  aside  as  to  the  whole  case. 

It  is  argued  for  the  plaintiff  that  the  defendant  cannot 
haye  a  cross-complaint  in  this  kind  of  an  action.  This  ques-, 
tion  will  necessarily  arise  when  the  case  goes  back  to  the 
trial  court,  and  should  be  disposed  of.  It  has  long  been  the 
practice  in  this  state  for  the  trial  courts  to  entertain  cross- 
complaints  in  actions  for  divorce.  Doubt  was  cast  upon  this 
practice  by  what  was  said  in  Haley  v.  Haley,  74  Cal.  489. 
The  point  was  not  decided  by  that  case;  but  McKinstry,  J., 
in  the  course  of  the  opinion,  said:  ^*It  may  not  be  improper  to 
remark  that  it  is  at  least  doubtful  whether  the  codes  provide 
for  a  cross-complaint  in  actions  for  divorce,"  and  he  went  on 
to  explain  why  it  was  doubtful.  The  respect  which  we  have 
for  the  opinion  of  that  learned  judge  has  induced  us  to  make 
a  careful  examination  of  the  subject. 

There  can  be  no  doubt  that  in  the  English  ecclesiastical 
courts  the  defendant  could  have  affirmative  relief,  not  only 
upon  a  cross-demand,  but  even  upon  his  answer,  if  the  evi- 
dence showed  that  he  was  entitled  to  it.  This  was  held  in 
the  case  of  Best  v.  Best,  1  Add.  Sec.  411.  That  was  a  suit  for 
divorce  a  mensa  et  thoroy  upon  the  ground  of  cruelty.  The 
defendant  set  up  the  adultery  of  the  plaintiff.    No  relief  was 
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granted  to  either  party.  Bat  upon  the  authority  of  Sir  Oeorge 
Saville'B  oase,  Dyndy  y.  Dynely,  decided  in  1782,  and  Maihew 
y.  Mathew^  decided  in  1769,  the  court  laid  down  the  rule  above 
stated,  and  eaid:  **That  a  croeansuit  or  separate  citation  is 
necessary,  however,  under  such  circumstances,  has  never  been 
asserted,  that  I  am  aware  of,  from  that  time  to  the  present, 
and  the  practice  of  either,  thus  held  to  be  optional,  appears 
from  that  time  to  have  been  finally  dispensed  with.'' 

In  Dysart  v.  Dyeartj  1  Rob.  See.  106,  in  which  the  husband 
sued  for  a  restitution  of  conjugal  rights,  and  the  wife  sought  a 
divorce  on  the  ground  of  cruelty,  Dr.  Lushington  said,  with 
reference  to  the  charge  of  cruelty:  **If  that  charge  be  proved, 
it  is  clear  that  not  only  must  the  earl  fail  in  obtaining  the  de- 
cree he  prays  for,  but  that  the  countess  will  be  entitled  to  a 
decree  of  separation."  But  upon  the  evidence  he  held  that  the 
charge  was  not  proved. 

In  Clowes  v.  Jones^  8  Curt  Ecc.  185«  it  was  held  that  in  a 
suit  by  a  husband  for  nullity  of  marriage,  it  was  competent 
for  the  wife,  without  taking  out  a  cross-citation,  to  sue  for  a 
restitution  of  conjugal  rights. 

In  Anniehini  v.  Annichinij  2  Curt  Ecc.  210,  which  was  a 
suit  for  restitution  of  conjugal  rights  (subsequently  turned 
into  a  suit  for  separation).  Dr.  Lushington  denied  the  plain- 
tiff's prayer,  and  granted  the  defendant's  application  for  a 
separation. 

In  reference  to  this  subject,  Mr.  Poynter,  in  his  treatise  on 
the  doctrine  and  practice  of  ecclesiastical  courts  relative  to  the 
subject  of  marriage  and  divorce,  second  edition,  pages  241, 242, 
says:  ^'  To  bar  a  suit  for  the  restitution  of  conjugal  rights,  acts 
of  cruelty  or  adultery  may  be  counter-pleaded,  as  constituting 
lawful  grounds  for  a  separation,  and  when  so  pleaded  merely 
for  the  purpose  of  barring  suit,  evidence  less  circumstantial 
than  what  is  required  to  warrant  a  sentence  of  divorce  in  an 
original  suit  may  possibly  be  held  to  be  sufiScient.  But  if  the 
counter-plea  of  cruelty  or  adultery  happen  to  be  sufficiently 
proved,  the  defendant  in  the  suit  for  restitution  is  not  only  en- 
titled to  be  dismissed  from  that  complaint,  but  the  suit  may 
in  effect  change  its  character  at  the  prayer  of  the  complainant, 
who  becomes  entitled  to  a  sentence  of  divorce  as  if  in  a  suit 
prosecuted  for  that  specific  object."  And  the  learned  author 
appends  to  the  above  text  the  following  note:  '^Anciently  in 
all  matrimonial  suits  wherein  adultery  was  intended  to  be 
offered  on  behalf  of  the  defendant,  a  cross-suit,  or  at  least  a 
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dtaticm  to  the  plaintiff  to  answer  to  that  charge,  returnable 
m  the  original  salt,  was  held  to  be  requisite;  but  it  was  sol- 
emnlj  determined  by  the  delegates  in  Sir  George  Saville's 
ease  that  in  a  suit  for  the  restitution  of  conjugal  rights,  adul- 
tery may  not  only  be  pleaded  in  bar,  but  a  divorce  may  be 
had  in  consequence  of  it:  Best  ▼.  Best^  1  Add.  Ecc.  412." 

And  Mr.  Bishop  says,  with  reference  to  the  practice:  ''  The 
flexibility  of  the  practice  in  the  ecclesiastical  courts  has 
already  been  mentioned.  In  it  parties  were,  in  effect,  both 
plaintiff  and  defendant  at  the  same  time.  So  that,  for  exam- 
ple, one  proceeded  against  for  divorce  a  mema  et  tharo^  or  for 
nullity  of  the  marriage,  or  for  restitution  of  conjugal  rights, 
not  only  could  bring  forward  a  complete  wrong  done  by  the 
other  party  in  defense  of  the  suit,  but  if  he  succeeded  in  his 
proofs,  he  could  have  the  proper  sentence  rendered  in  his  favor 
as  though  he  was  the  original  plaintiff":  2  Bishop  on  Marriage 
and  Divorce,  6th  ed.,  p.  316. 

The  matter  has  been  regulated  in  England  by  statutes, 
among  which  may  be  mentioned  29  and  80  Victoria,  chapter 
82,  section  2.  And  the  subsequent  practice  has  been  accord- 
ingly: See,  generally,  Blackbume  v.  Blackbumej  L.  R.  1  D.  & 
M.  668;  Broufn  v.  Brown,  L.  R.  8  D.  &  M.  202;  D.  v.  P.,  L.  R. 
10  P.  D.  75;  Moore  ▼.  Moore,  L.  R.  12  P.  D.  198. 

The  practice  in  the  English  ecclesiastical  courts  has  not 
been  adopted  in  America  to  its  full  extent;  that  is  to  say,  the 
defendant  cannot  have  affirmative  relief  upon  his  answer  alone, 
unless  it  be  in  the  states  of  (Georgia  and  Nebraska:  See  Owen 
r.  Owen,  64  Oa.  626;  Shafer  v.  Shafer,  10  Neb.  468.  But  tbe 
practice  of  giving  affirmative  relief  on  a  cross-complaint,  or, 
as  it  is  sometimes  called,  a  counterclaim,  prevails  in  many  of 
the  states.  In  some  of  the  states  there  is  express  provision  of 
statute  to  this  effect:  See  Stoner  ▼•  Stoner,  9  Ind.  505;  Olae- 
eoek  V.  Glaecoek,  94  Id.  163;  Ficke  v.  Ficke,  62  Mo.  337;  com- 
pare Hoffman  v.  Hoffman,  48  Mo.  647.  In  other  states  where 
the  practice  prevails,  we  have  not  been  able  to  ascertain 
whether  there  is  an  express  provision  of  statute  or  not:  See 
Uoff  y.Hoffy  48  Mich.  281;  8ieA  v.  SUrl,  2  Brad.  App.  223; 
Lee  ▼.  Lee,  1  Duvall,  196.  But  in  New  York,  where  there  is 
enly  a  general  statute  as  to  counterclaims,  the  practice  pre- 
vails: See  Campbell  ▼.  CampbeU,  12  Hun,  686;  Bleck  v.  Bleek, 
27  Id.  296;  MeNamara  ▼,  MeNamara,  2  Hilt.  548;  WalUrmire 
V.  WaUermire,  110  N.  Y,  183.  And  so  in  Iowa:  See  Wihon  y. 
IRboa,  40  Iowa,  233.    And  the  point  has  been  expressly  ruled 
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in  Oregon.  There  the  general  provision  is  as  follows:  ''The 
oonnterclaim  of  the  defendant  shall  be  one  upon  which  a  salt 
might  be  maintained  by  the  defendant  against  the  plaintiff  in 
the  salt;  and  in  addition  to  the  cases  specified  in  the  snbdiTis- 
ions  of  section  72,  it  is  sufficient  if  it  be  connected  with  the 
subject  of  the  suit"  This  provision  was  held  sufficient  to 
warrant  a  cross-demand  for  divorce,  and  the  court,  per  Lord, 
C.  J.y  said:  '*To  compel  the  defendant  to  bring  a  new  suit  and 
go  over  the  same  evidence,  which  could  be  as  well  given  in  the 
existing  action,  would  be  vexatious,  and  in  fact  unnecessary. 
On  the  other  hand,  to  allow  such  an  answer,  the  rights  of  the 
parties  could  be  adjusted  in  one  suit,  and  much  inconvenienoe 
and  delay  avoided.  It  is  always  desirable  that  there  be  as 
speedy  a  determination  of  litigation  as  is  consistent  with  a 
proper  examination  and  consideration  of  the  case":  Dodd  v. 
Doddy  14  Or.  888. 

With  reference  to  the  American  practice,  Mr.  Bishop  says: 
'^The  practice  of  bringing  a  cross-suit  by  the  defendant 
against  the  plaintiff  to  aid  the  defense  and  obtain  affirmative 
relief  may  be  resorted  to  in  divorce  cases  the  same  as  in  any 
other.  It  is  permissible  equally  whether  the  proceeding  is  by 
bill  in  equity,  by  libel  corresponding  to  the  ecclesiastical  libel, 
or  by  a  statutory  complaint.  The  subject  needs  no  particular 
illustration.  Even,  it  has  been  held,  a  defendant  may  main« 
tain  his  cross-bill  for  divorce,  though  he  has  not  the  statutory 
residence  in  the  state  necessary  in  an  original  complaint":  2 
Bishop  on  Marriage  and  Divorce,  6th  ed.,  p.  318. 

The  prevalence  of  the  practice  in  other  jurisdictions  is  very 
persuasive  of  its  convenience  and  efficiency.  And  that  it  is 
convenient  and  safe  would  seem  to  result  from  general  princi- 
ples. Why  should  not  all  the  marital  difficulties  of  a  couple 
be  adjusted  in  a  single  suit?  A  suit  for  divorce  under  our 
system  has  been  held  to  be  a  suit  in  equity:  Lyons  v.  Lyons^ 
18  Cal.  448;  Sharon  v.  Sharon,  67  Id.  185.  Is  there  any  prin- 
ciple of  equity  which  favors  litigation  by  piecemeal?  In 
the  majority  of  cases,  if  affirmative  relief  can  be  granted  to 
the  defendant  at  all,  it  can  be  granted  upon  the  evidence 
introduced  upon  the  issues  raised  upon  the  complaint,  or  at 
all  events  such  evidence  is  pertinent  and  material  upon  the 
cross-demand.  In  such  cases,  what  useful  purpose  would  be 
subserved  by  compelling  the  defendant  to  face  the  expense 
and  delay  of  another  suit  in  which  substantially  the  same  evi- 
dence is  to  be  introduced  ?    It  has  long  been  usual  in 


Not.  1889.]         Wamwobkh  v.  Wadbwobth.  4S 

state  to  have  each  relief  on  croes-Gomplaint.  And  in  at  least 
two  eases  the  practice  has  been  impliedly  sanctioned  by  the 
supreme  court:  See  C<mUhunt  ▼.  CauUhurstj  58  Id.  239;  Bovo 
T.  Bo90t  68  Id.  77.  And  it  is  safe  to  say  that  the  remarks  in 
HaUy  ▼.  ifoby,  74  Id.  489,  took  the  profession  by  surprise. 

Is  the  language  of  the  statute  broad  enough  to  warrant  this 
widely  extended  and  useful  practice?  The  provision  is  as 
follows: — 

*^  Sec.  442.  Whenever  the  defendant  seeks  affirmative  relief 
against  any  party  relating  to  or  depending  upon  the  contract 
or  transaction  upon  which  the  action  is  brought,  or  affecting 
the  property  to  which  the  action  relates,  he  may,  in  addition 
to  his  answer,  file  at  the  same  time,  or  by  permission  of  the 
court  subsequently,  a  cross-complaint  The  cross-complaint 
most  be  served  upon  the  parties  affected  thereby,  and  such 
parties  may  demur  or  answer  thereto  as  to  the  original  com* 
plaint.'' 

It  is  said  in  Haley  v.  Haley,  74  Gal.  489,  that  *'  an  action 
for  divorce  is  not  brought  on  the  'contract'  of  marriage,  but 
upon  certain  violations  of  duties  or  obligations  annexed  to  the 
itatus  of  matrimony."  It  is  submitted,  however,  that  to  con- 
strue the  phrase  '*  contract  ....  upon  which  the  action  is 
brought,"  either  in  the  strict  common-law  sense  in  which  an 
action  is  brought  "  upon  "  a  contract,  or  so  as  to  confine  its 
operation  to  suits  affirming  the  validity  of  the  contract  and 
seeking  to  enforce  it,  would  be  to  take  an  extremely  narrow 
view  of  the  provision,  and  to  materially  restrict  its  operation. 
A  suit  to  rescind  a  contract,  for  example,  would  not  be  ''upon" 
the  contract  in  the  above  senses,  and  yet  it  cannot  be  doubted 
that  the  defendant  in  a  suit  to  rescind  a  contract  could  main- 
tain a  cross-complaint  for  specific  performance  of  the  contract, 
if  the  facts  of  the  case  entitle  him  to  specific  performance. 
But  a  suit  to  rescind  a  contract  is  no  more  ''upon"  the  con- 
tract in  the  above  senses  than  is  a  suit  for  divorce.  It  may  be 
conceded  that  the  married  state  is  a  status.  But  it  is  a  status 
which  results  from  a  contract:  Civ.  Code,  sec.  65.  And  when 
the  status  is  dissolved,  the  contract  is  certainly  not  left  in 
force.  If  not  left  in  force,  it  must  be  dissolved  by  the  decree. 
And  if  so,  the  suit  is  at  least  in  part  for  the  dissolution  of  a 
contract.  This  being  so,  may  not  the  cross-demand  be  said 
to  be  one  '*  relating  to  ...  .  the  contract  ....  upon  which 
the  action  is  brought,"  in  the  sense  of  the  statute  ?  In  an 
Iowa  case  the  court  held  that  the  lelief  was  within  the  mean- 
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ing  of  the  ttatute  of  that  state  in  relation  to  eoanterelaimB, 
saying:  ^The  plaintiff  eeeks  to  annnl  the  marriage  contract 
on  account  of  an  alleged  violation  of  it  by  the  defendant. 
The  defendant,  upon  the  other  hand,  seeks  to  annul  the  same 
contract  on  account  of  violations  of  the  same  by  the  plaintiff. 
The  matters  arose  out  of  the  contract  set  forth  in  the  petition, 
and'  are  connected  with  the  subject  of  the  action":  WiUon  v. 
WiUm,  40  Iowa,  238. 

We  think,  therefore,  that,  upon  principle  as  well  as  upon 
authority,  there  may  be  a  cross^complaint  in  an  action  for 
divorce.  And  the  rule  seems  to  us  to  apply  in  actions  for  an* 
nulment  of  marriage. 

The  demurrer  was  to  the  effect  that  William  Wadsworth, 
Jr.,  should  not  have  been  joined  as  a  party  defendant:  Com- 
pare  Way  v.  Way,  67  Wis.  662.  But  this  question  does  not 
arise  upon  appeal  by  plaintiff  on  order  refusing  to  set  aside  a 
judgment  in  favor  of  the  defendant. 

We  advise  that  the  order  appealed  from  be  reversed^  and 
the  cause  remanded  for  a  new  trial  upon  all  the  issues. 

Bblcheb,  C.  C,  and  Vancuef,  C,  concurred. 

The  CouBT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  order  appealed  from  is  reversed^  and  cause  remanded  £or 
a  new  trial  upon  all  the  issues. 

Hearing  in  B&nk  denied. 


I>ivoBO%  Vaqatiov  aw  ▲  DaoBn  owi  Keto  to  Bmrnham  v.  Afi^  SS 
Doa.803w 


DoRLAND  u  Hanson. 

[81  CAUrOBNIA,  202.1 

Obdbr  or  Sals  upon  Dbohu  Emforoiko  Linr  cannot  Issui  arxb  Fnri 
Ybabs.  —  Section  681  of  the  Code  of  Civil  Procedure,  whioh  limits  the 
time  withia  whioh  aa  ezeoation  eaa  issne  to  five  years  after  the  entry  of 
the  jadgment^  applies  as  well  to  a  decree  foreclosing  the  lien  of  a  street 
assessment^  and  an  order  of  sale  thereonder,  as  to  a  personal  judgment 
for  the  recovery  of  money  and  an  execution  thereon.  Section  685,  which 
allows  a  judgment  to  be  enforced  or  carried  into  execution  after  the  lapse 
of  five  years  from  the  date  of  its  entry,  by  leave  of  the  court,  apon  mo- 
tion, or  by  judgment  for  that  purpose,  founded  upon  supplemental  plead- 
ings, applies  only  to  a  judgment  requiring  the  party  against  whom  it  is 
rendered  .to  do  some  specific  act. 

SiraPKISION   07  POWBBS  07  AdMINISTSATOB  doss  mot  SuSPXND  RVNNUfO  07 

Statuti.  — The  fact  that  tlie  powers  of  an  administrator  whoso  duty  it 
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lo  OMM  aa  wdnr  of  tale  to  be  israad  wore  raipoBdoA  for  a  part  of 
the  time  oaanot  haTo  the  eflbot  of  aiupendiiig  tho  raimiiig  of  fho  statota 
limiting  th«  time  within  whioh  anch  order  oaa  be  iaaoed. 

0U>B»  MaDB  BT  OnB  DbPABTM but  07  SUPBRIOB  CoURT  MAT  BB  VaCATBD 

BT  AicoTSBR  Dbpartmbbt.  —  Where  one  department  of  a  superior  court 
makes  an  order  anthoriiing  the  issoanoe  of  an  execution,  another  de- 
partment of  tho  nme  court  may,  in  a  proper  case,  make  an  order  Taoat* 
«  ing  such  order.  It  is  the  same  court  acting  in  each  instance,  and  the 
fact  that  the  orders  are  ma^ie  in  different  departments  is  immateriaL 
Obobb  AuTHO&iziKa  Ibsoahce  'o7  Execution,  though  Appbalablb,  mat 
BB  Sbt  Asidb.  —  An  order  authorizing  the  issuance  of  an  execution, 
though  an  appealable  ordoTy  may  be  attacked  by  a  motion  to  vacate  and 
aat  it  aaida^  and  the  Mune  is  troe  of  the  sale  made  under  it 

Appaal  from  an  order  vacatiDg  an  execution.  The  opinion 
•totea  the  case. 

/.  M.  Wood  and  J.  O.  Baie$^  for  the  appellant. 

Svllivan  and  SuUivan^  for  the  respondent 

WoBKB,  J.  The  only  question  in  this  case  is,  whether  or 
not  an  execution  or  order  of  sale  can  issue  upon  a  decree  fore- 
closing a  street  assessment  after  five  years.  The  court  below 
held  it  could  not,  and  set  aside  and  vacated  a  former  order 
authorizing  such  writ  to  issue,  and  vacating  a  sale  made 
thereander.  From  this  order  the  appellant  prosecutes  this 
appeal. 

Section  681  of  the  Code  of  Civil  Procedure  provides:  '*  The 
party  in  whose  favor  judgment  is  given  may,  at  any  time 
within  five  years  after  the  entry  thereof,  have  a  writ  of  exe- 
cution issued  for  its  enforcement.^'  And  section  685  provides: 
^*  In  all  cases  other  than  for  the  recovery  of  money  the  judg- 
ment may  be  enforced  or  carried  into  execution,  after  the  lapse 
of  five  years  firom  the  date  of  its  entry,  by  leave  of  the  court, 
upon  motion,  or  by  judgment  for  that  purpose,  founded  upon 
siifiicient  pleadings." 

The  contention  of  the  appellant  is,  that  the  first  of  these 
sections  applies  solely  to  personal  judgments  for  the  recovery 
of  money,  and  that  a  judgment  for  the  foreclosure  of  a  street 
assessment  lien,  where  there  can  be  no  personal  judgment,  is 
not  within  that  section,  but  is  covered  by  section  685,  and  that 
therefore  her  execution  or  order  of  sale  was  properly  issued 
by  leave  of  court  after  five  years. 

We  do  not  so  construe  these  sections.  Section  681  must  be 
held  to  apply  to  a  judgment,  the  object,  purpose,  and  effect  of 
which  is  to  enforce  the  payment  of  money,  whether  the  same 
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be  •  penoDftl  judgment  againet  the  party  indebted,  or  a  decree 
forecloeing  a  lien  for  an  amount  due.  Section  686  was  evi- 
dently intended  to  and  does  apply  to  judgments  requiring  the 
party  against  whom  it  is  rendered  to  do  some  specific  act,  as, 
for  example,  to  deliver  specific  real  or  personal  property.  Tak- 
ing this  view  of  the  two  sections,  we  must  hold  that  the  order 
of  the  court  below  vacating  the  order  authorizing  the  issuance 
of  the  writ  after  five  years^  and  vacating  the  sale  made  under 
such  writ,  was  right 

It  was  claimed  in  the  opening  brief  of  the  appellant  that 
the  full  five  years  had  not  run,  because,  during  a  part  of  the 
time,  the  powers  of  the  administrator,  whose  power  and  duty 
it  was  to  cause  the  writ  to  be  issued,  were  suspended;  but  this 
contention  is  expressly  abandoned  in  the  closing  brief^  and  it 
is  admitted  that  the  suspension  of  the  powers  of  the  adminis- 
trator could  not  have  the  effect  of  suspending  the  running  of 
the  statute. 

The  order  authorizing  the  issuance  of  the  execution  was 
made  by  one  department  of  the  court  below,  and  the  order  va- 
cating the  same  by  another  department  of  the  same  court;  and 
it  is  contended  that  this  was  erroneous.  We  see  no  force  in 
this  position.  It  was  the  same  court  acting  in  each  instance, 
and  the  fact  that  the  orders  were  made  in  different  departments 
is  immaterial. 

Again,  it  is  said  that  the  order  authorizing  the  issuance  of 
the  writ  was  an  appealable  order,  and  could  not  be  attacked 
in  this  way.  Conceding  the  order  to  have  been  appealable, 
the  execution  issued  was  void,  if  the  court  had  no  authority  to 
order  its  issuance,  and  might  be  attacked  by  a  motion  to  va- 
cate and  set  it  aside,  and  the  same  may  be  said  of  the  sale 
made  under  it.  Therefore,  the  only  material  question  was, 
whether  the  execution  and  sale  should  be  set  aside;  and  as  to 
the  power  of  the  court  below  to  set  them  aside,  conceding  the 
order  authorizing  the  writ  to  issue  to  have  been  an  appealable 
order,  we  have  no  doubt. 

Counsel  attempt  to  distinguish  between  an  execution  and 
an  order  of  sale,  and  contend  that  section  681  is  confined  in 
terms  to  the  former,  and  does  not  limit  the  time  in  which  the 
latter  may  issue.  We  think,  however,  that  the  difference  be- 
tween the  two  writs  is  more  in  the  name  than  anything  else, 
so  far  as  it  affects  the  question  before  us,  and  that  section  681 
must  be  held  to  apply  to  both. 

The  order  appealed  fron:  is  aflSrmed. 
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LnoxATnnr  ov  Aenoiit.  — TIm  fMfc  that  tiien  ii  bo  panon  in  «xiftMM« 
•MipataBt  to  MM  doM  not  prevwit  the  operation  of  tho  itaiato  of  limitations; 
m  hM  in  an  notion  of  ejootmonl^  iHioro  tho  owner  of  the  land  had  died,  and 
hii  eitite  remained  for  many  yean  withoat  administration,  and  there  was  no 
«M  oi^ablo  of  sning  for  possession  thereof:  Tifntm  t.  Ifolbir,  36  CaL  6S4; 
MAm.Deei  lOSL 


JJm  Bahk.] 

Glbason  V.  Sprat. 

1<1  GAUFOaXlA,  217.] 

HomsTBAD,  Dud  or,  vr  Hvsbamd  Alonb  n  Vois^  4iid  AoQunai  Ko 
VAUDirr  noM  SuanQuiNT  ABANDORicxirT  of  thb  HoMnmAD.  -^  A 
deed  of  property  npon  which  there  is  a  subsisting  homestead,  whioh  is 
ezeonted  by  the  husband  slone,  whether  abeolate  or  intended  as  a  mort- 
gage, is  void,  and  oan  aoqnire  no  Talidity  by  an  abandonment  of  the 
homestead  snbeeqnently  made  by  both  hnsbaod  and  wife.  The  aban- 
donment of  the  homestead  has  no  retroaotiTe  operation. 

OomrnucnoH  ov  Statotb  PnuouBiNa  Modi  ow  Donio  Act.  —  When  a 
statate  says  an  aot  cannot  be  done  unless  performed  in  a  certain  mode, 
the  inhibition  against  performing  it  in  any  other  way  is  Jnst  as  strong 
and  complete  as  when  the  statute  says  that  an  aot,  unless  done  in  a  cer- 
tain mode,  shall  not  be  Tslid  for  any  purpose. 

SionoHa  OF  AraTun  nr  Pabi  Matbbia  uvst  bb  Rbad  ToqbtbbBv  and 
eflect  giTon  to  each. 

Bjsctmbnt.    The  opinion  stateB  the  case. 

Spencer  and  Raker^  for  the  appellanti. 

Ooadwin  and  Jenke^  Ewing  and  Claflin^  and  J,  /.  Jfay,  for 
the  respondents. 

OiBSON,  C.  Ejectment  to  recover  certain  lots  in  the  town  of 
Altoras,  Modoo  County.  Trial  before  the  court  without  a  jury; 
judgment  for  defendants,  from  which,  and  an  order  denying  a 
new  trial,  plaintiffs  appeal. 

The  court  found  and  adjudged  that  the  principal  instru- 
ment,  in  the  form  of  a  deed  absolute,  relied  upon  herein  for  a 
recorery  was  intended  and  accepted  as  a  mortgage;  and  that 
the  same,  having  been  executed  by  the  husband  alone  while 
the  property  in  controversy  was  a  homestead,  was  void,  and  of 
no  effect. 

The  defendant  J.  D.  Spray,  while  the  owner  of  and  residing 
with  his  wife  upon  the  property,  on  October  20,  1884,  made, 
acknowledged,  and  caused  to  be  recorded  a  declaration  of 
homestead  embracing  the  same  property.  And  on  April  7^ 
1886,  while  the  homestead  thus  created  was  still  subsisting, 
he,  Spray,  executed  and  delivered  to  Oeorge  M.  Gleason,  one 
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of  .the  plaintiffli,  a  general  warranty  deed,  absolate  in  form, 
embracing  the  homestead,  with  other  real  property.  This  deed 
the  court  found  was  intended  as  a  mortgage.  Thereafter,  on 
May  25,  1885,  the  defendants.  Spray  and  wife,  by  a  joint 
declaration  to  that  effect  duly  filed  in  the  proper  office,  aban- 
doned  the  homestead.  On  May  26,  1886,  George  M.  Gleason, 
by  a  deed  of  gift,  conveyed  to  Julia,  his  wife,  the  same  prop- 
erty described  in  Spray's  deed  to  him. 

The  first  question  arising  on  these  facts  is,  as  to  whether  the 
deed  of  Spray  to  Gleason  was  absolutely  void  or  only  inopera- 
tive against  the  homestead  while  it  existed  as  such. 

It  does  not  clearly  appear  whether  the  property  in  question 
was  the  separate  property  of  Spray,  or  the  community  property 
of  himself  and  wife;  but  whatever  its  character  may  have 
been,  it  was,  by  the  declaration  of  homestead,  converted  into 
the  joint  property  of  both:  Civ.  Code,  sec.  1265;  BurkeU  v. 
Burkett,  78  Cal.  810;  12  Am.  St.  Rep.  58. 

^'The  homestead  of  a  married  person  cannot  be  conveyed  of 
encumbered,  unless  the  instrument  by  which  it  is  conveyed  of 
encumbered  is  executed  and  acknowledged  by  both  the  hut* 
band  and  wife'^  Civ.  Code,  sec.  1242.  In  the  homestead  act 
of  1860,  as  amended  in  1862  (Stats.  1862,  sec.  2,  p.  519),  i\ 
similar  provision  is  found;  it  reads  as  follows:  ''No  alienation, 
sale,  conveyance,  mortgage,  or  other  lien  of  or  upon  the  home 
stead  property  shall  be  valid  or  effectual  for  any  purpose  what 
ever,  unless  the  same  be  executed  by  the  owner  thereof,  and 
be  executed  and  acknowledged  by  the  wife,  if  the  owner  b* 
married,  and  the  wife  be  a  resident  of  this  state,  in  the  sam« 
manner  as  provided  by  law  in  case  of  the  conveyance  by  hev 
of  her  separate  and  real  property.'^ 

Under  this  provision  it  was  held  in  Barber  v.  Babels  86  CaL 
11,  that  a  mortgage  of  the  homestead  property,  executed  by 
the  husband  alone  for  the  purpose  of  reviving  a  prior  mortgage 
on  the  same  property,  executed  before  the  homestead  waa 
selected,  was  void  and  of  no  effect 

Although  the  wording  of  the  code  provision  is  different 
from  that  of  the  homestead  act  above  set  forth,  we  think  both 
provisions  are  the  same  in  effect,  and  designed  to  protect  the 
wife  in  the  security  of  a  home  by  preventing  the  alienation  of 
the  homestead  in  any  mode  other  than  that  prescribed  by  law: 
Barber  v.  Babely  eupra;  Burkett  v.  BurkeU^  tvpra. 

When  a  statute  says  an  act  cannot  be  done  unless  performed 
in  a  certain  mode,  the  inhibition  against  performing  it  in  any 
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other  way  would  seem  to  be,  in  view  of  the  word  '*  cannot/* 
meaning  an  absence  of  power,  to  be  just  as  strong  and  com- 
plete as  when  the  statute  says  that  an  act,  unless  done  in  a 
certain  mode,  shall  not  be  valid  for  any  purpose. 

An  examination  of  the  other  two  sections  of  the  Civil  Code 
bearing  upon  the  alienation  and  abandonment  of  homesteads 
convinces  us  that  the  construction  given  in  Barber  v.  Babel^ 
9upra^  to  the  provisions  of  the  homestead  act  is  correct,  and 
should  be  applied  to  section  1242  of  the  Civil  Code.  Thus,  by 
the  provisions  of  section  1243,  ^'a  homestead  can  be  abandoned 
only  by  a  declaration  of  abandonment,  or  a  grant  thereof  exe- 
cuted and  acknowledged, — 1.  By  the  husband  and  wife,  if  the 
claimant  is  married;  2.  By  the  claimant,  if  unmarried."  And 
by  section  1244, '' a  declaration  of  abandonment  is  e£fectual 
only  from  the  time  it  is  filed  in  the  oflSce  in  which  the  home- 
stead is  recorded." 

These  three  sections  are  in  pari  materia^  and  must  be  read 
together  and  effect  given  to  each.  Sections  1242  and  1243 
prescribe  how  homesteads  may  be  alienated  or  encumbered, 
and  the  last-mentioned  section,  in  addition  thereto,  how  they 
may  be  abandoned,  and  section  1244,  the  time  from  which 
the  abandonment  becomes  effectual.  This  last  section,  it  is 
to  be  observed,  fixes  the  time  when  the  homestead  character 
of  the  property  is  extinguished  by  abandonment,  and  does  not 
give  the  abandonment  any  retroactive  operation.  The  pro- 
vision relating  to  abandonment  in  the  homestead  act  of  1860, 
as  amended  in  1862,  was,  that  the  homestead  would  be  deemed 
abandoned  upon  the  declaration  to  that  effect  being  filed. 
But  in  section  1244  the  words  ''from  the  time"  must  have 
been  used  for  some  purpose  and  with  the  intention  of  pre- 
venting an  instrument  made  by  the  husband  alone  during  the 
existence  of  the  homestead,  and  designed  to  affect  it,  from 
taking  effect  upon  the  abandonment  of  the  homestead.  By  so 
construing  those  words,  the  three  sections,  taken  together^ 
erect  a  complete  barrier  around  the  homestead  for  the  protection 
of  it,  in  favor  of  the  wife  against  the  individual  assaults  of  the 
husband  upon  it. 

If,  however,  an  abandonment  under  section  1244  would,  as 
contended  for  by  the  appellants  in  this  case,  relate  back  to  the 
time  that  the  homestead  was  created,  so  as  to  render  effectual 
any  attempt  of  the  husband  alone  to  alienate  or  encumber  it 
while  it  was  a  homestead,  then  the  restrictions  in  sections 
1242  and  1243  would  be  rendered  nugatory.    And  the  hus- 
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band  woald  be  enabled,  if  so  disposed,  to  fraudulently  destroy 
the  homestead  by  first  conreying  it  to  a  stranger  without  the 
knowledge  of  his  wife,  and  then  give  Vitality  to  his  deed  by 
obtaining  her  joinder  in  a  declaration  of  abandonment  upon 
some  false  pretext. 

When  Gleason  took  the  deed  embracing  the  homestead  from 
Spray,  the  declaration  of  homestead,  unaffected  by  any  aban* 
don  men  t,  stood  of  record;  he  was,  therefore,  charged  with 
notice  of  the  existence  of  the  homestead.  And  as  he  took  the 
deed  embracing  the  homestead  property  without  the  signature 
and  acknowledgment  of  Spray's  wife,  the  deed  as  to  such  home* 
stead  property  was  void.  It  is,  therefore,  unnecessary  to  inquire 
whether  the  instrument  was  intended  as  a  deed  or  mortgage. 

The  judgment  and  order  appealed  from  should  therefore  be 
affirmed. 

BsLCHKB,  C.  C,  concurred. 

The  Cou&T.  For  the  reasons  given  in  the  foregoing  apinion, 
the  judgment  and  order  are  affirmed. 

Rehearing  denied.  

HoMssTKAD.  —  A  homestead  eannot  be  eonTeyed  hj  a  deed  ezeoated  bj 
the  hnebaad  elone,  except  in  oaaee  iu  which  the  grentee  in  raeh  deed  is  the 
wife  of  the  gnntor:  Harah  r.  Orifin,  72  Iowa,  608;  Ortip§  t.  B^a%  78  OU. 
271;  BurkeU  ▼.  BurheU,  78  Id.  810;  12  Am.  St  Bep.  Sa 

Statutci  m  Pari  Matbria  are  to  be  constraed  together  ae  parti  of  ena 
■ystemi  Harrimm  t.  StaU^  22  Md.  468;  85  Am.  Deo.  668,  and  oaaee  dted  ia 


[III  Bahc] 

Lbb  Ghuok  t;.  QuAN  Wo  Ghokq  Gompant. 

[81  Caufobkia,  222.] 

Wbit  oy  PoasBssioif,  What  Consxttutbs  BzsounoB  of,  nr  Umlawwii 
DaTAmma.  —  In  order  to  constitate  a  fall  ezeontion  of  a  writ  of  poeiaa 
sion  in  an  action  of  nnlawfnl  detainer,  under  the  landlord  and  tenant 
act,  the  defendant  and  his  property  must  be  removed  from  the  premieei^ 
and  posaeasion  of  the  real  estate  given  to  the  phuntifl^  unless  the  re- 
moval of  the  personal  property  is  in  some  way  waived  by  the  defend- 
ant. And  if,  before  such  removal  is  substantially  completed,  the  judge 
directs  a  stay  of  proceedings  upon  appeal,  and  a  bond  is  given  in  pursu- 
ance of  the  direction,  the  proceedings  are  stayed,  and  the  defendant  may 
remain  in  possession  pending  the  appeal. 

llaDXR  Stating  Prooeeoimos  cakkui*  ue  Disohabosd  when.  —  When  a 
has  directed  a  stay  of  proceedings,  and  an  undertaking  on  appeal 
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baa  been  aseeatod  pnrraaal  to  liii  direotioo,  fh«  lower  oofort  hat  no 
further  control  over  the  matter,  and  cannot  diacharge  the  order  staying 
proceedingB  after  it  has  been  complied  with. 

Stat  Bona,  iNsumciKNcv  or,  ErrEor  o7. — A  stay  of  proceeding!  ia  not 
affected  by  the  fact  that  the  bond  tint  given  thereon  waa  insufficient 
becanse  the  sureties  were  not  good,  and  that  a  new  bond  is  afterwards 
given.  If  a  bond  be  given  at  the  proper  time,  and  in  due  form,  the  pro- 
oaedings  shall  be  stayed,  without  reference  to  the  sufficiency  or  insuffi- 
ciency of  the  Bureties,  and  if,  after  exception  to  the  sureties,  the  same 
or  other  sureties  justify  within  the  time  allowed,  the  stay  will  continue, 
and  the  liability  of  the  new  sureties  will  relate  back  to  the  time  of  the 
first  stay. 

Kuvo  PRO  TuKO  Entht  of  Ordbr  Afpbaued  mox.  —  Where  an  order 
appealed  from  was  actually  made,  but  waa  not  entered  upon  the  record, 
the  supreme  court  may  grant  leave  to  have  the  order  entered  mmc  pro 
hme  and  certified  up. 

Action  for  unlawful  detainer.    The  opinion  states  the  case. 
Smith  and  MurcLsky,  and  James  F.  Smithy  for  the  appellant 

_  •  _ 

Charles  S,  Wheeler^  for  the  respondent. 

Works,  J.  This  was  an  action  to  recover  the  possession  of 
certain  real  estate  in  the  city  of  San  Francisco,  under  the 
landlord  and  tenant  act,  and  for  the  recovery  of  .treble  rents 
for  its  detention.  Trial  was  had,  and  judgment  rendered  in 
favor  of  the  plaintiff,  and  a  writ  of  possession  was  duly  issued 
and  placed  in  the  hands  of  the  sheriff.  The  writ  was  par- 
tially executed,  when  application  was  made  by  the  defendant, 
asking  that  the  judge  of  the  court  direct  that  proceedings  be 
stayed  on  his  filing  the  necessary  undertaking.  The  order 
was  made  and  a  bond  was  given,  but  the  sheriff  declined  to 
stay  proceedings,  or  to  return  the  property  that  had  been 
taken  into  possession  by  him  to  the  defendant.  The  defend- 
ant then  made  application  to  the  court  for  a  rule  upon  the 
sheriff  to  show  cause  why  further  proceedings  should  not  be 
stayed,  and  the  property  returned  and  restored  to  the  defend- 
ant. The  order  to  show  cause  was  duly  issued,  and  after  a 
hearing,  the  court  below  discharged  the  rule,  and  declined  to 
restore  the  defendant  to  possession.  This  appeal  is  from  the 
last-named  order,  discharging  the  rule  to  show  cause,  and 
refusing  to  order  the  sheriff  to  restore  the  property  to  the  de- 
fendant 

It  is  claimed,  on  the  part  of  the  defendant,  that  after  the 
order  directing  a  stay  of  proceedtngs  upon  the  giving  of  a 
stay  bond,  and  the  due  execution  of  such  bond,  the  court 
below  had  no  further  power  or  jurisdiction  in  the  matter,  and 


62  LxB  Chuck  v.  Quan  Wo  Chono  Co.  [CaL 

that  the  defendant  was  entitled,  upon  the  execution  of  such 
bond,  to  the  immediate  restoration  of  the  property.  On  the 
other  hand,  the  plaintiff  and  respondent  contends  that,  at 
the  time  the  first  order  staying  proceedings  was  made,  and 
the  bond  executed,  the  writ  of  restitution  had  been  fully  exe- 
cuted, and  the  plaintiff  put  in  possession  of  the  property,  and 
that  for  that  reason  the  order  upon  the  sheriff  was  inopera- 
tiire,  and  that  he  could  not  restore  the  property  to  the  defend- 
ant. 

The  main  question,  therefore,  is,  whether  or  not  the  writ  of 
restitution  had  been  fully  executed  at  the  time  the  first  order 
for  a  stay  of  proceedings  was  given.     In  the  answer  of  the 
plaintiff  to  the  order  to  show  cause  why  the  proceedings 
should  not  be  stayed,  and  the  property  be  restored  to  the  de- 
fendant, it  was  averred  'Uhat  at  the  hour  of  eleven  o'clock,  or 
thereabouts,  on  said  twenty-second  day  of  December,  1888, 
the  sheriff  of  the  city  and  county  of  San  Francisco  .fully  exe- 
cuted said  writ  so  far  as  the  same  required  the  delivery  of  the 
possession  of  said  premises,  by  formally  delivering  over  the 
possession  thereof  to  plaintiff's  agents,  and  that  this  plaintiff, 
by  his  agents,  has  held  the  continual  and  exclusive  posses- 
fiion  thereof  ever  since  said  time,  and  that  he  has  refused, 
and  still  refuses,  to  allow  the  defendant  to  enter  thereon;  that 
after  the  sheriff  had  taken  away  from  said  premises  a  portion 
of  the  personal  property  levied  upon,  the  order  of  this  honor- 
able  court  staying  further  proceedings  was  served  upon  said 
sheriff,  or  his  deputy,  and  that  thereafter,  for  the  protection 
of  said  sheriff,  and  for  the  protection  of  said  defendant,  and 
for  the  protection  of  this  plaintiff,  this  plaintiff  granted  per- 
mission to  said  sheriff  to  place  one  or  more  persons  on  said 
premises,  whose  business  it  should  be  to  look  after  the  per- 
Bonal  property  belonging  to  defendant  thereon;  that  under 
the  license  of  this  plaintiff,  granted  as  aforesaid,  said  sheriff 
has  had  one  or  more  persons  upon  such  premises  in  charge  of 
said  personal  property,  but  that  said  persons  claim  no  right 
whatever  to  the  possession  of  the  premises,  and  that  this 
plaintiff  is  now,  and  ever  since  the  delivery  of  the  possession 
to  him  as  aforesaid  has  been,  in  the  exclusive  possession 
thereof;  that  plaintiff's  agent  in  charge  of  said  property  is 
not  now,  nor  has  he  been  at  any  time  mentioned  herein,  in 
the  employ  of  the  sheriff's  office;  that  the  writ  of  possession 
issued  upon  plaintiff's  judgment  was  fully  executed  upon  the 
part  of  the  sheriff  prior  to  any  stay  of  execution  herein;  that 
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plaintiff  Km  obtained  poBsession  of  said  premises  by  Yirtue  ot 
his  judgment  herein,  and  in  strict  accordance  with  law,  and 
if  the  defendant,  through  failure  to  obtain  a  stay  of  proceed^ 
ings  prior  to  the  execution  of  plaintiff's  writ,  has  suffered,  ii 
is  not  in  the  power  of  this  court  to  telieye  it  from  the  conse-^ 
quences  of  its  laches  at  the  expense  of  plaintiff's  rights." 

It  further  appears,  from  the  affidavit  of  one  John  O'Shea^ 
that  during  all  of  the  times  mentioned  he  was  in  the  employ 
of  the  sheriff  of  the  city  and  county  of  San  Francisco,  and 
that  he  was  in  possession  of  the  property,  and  was  "then  and 
there  instructed  by  the  sheriff  that  the  possession  of  said 
premises  had  been  surrendered  to  Lee  Chuck,  the  plaintiff 
abore  named,  and  th^t  said  sheriff  had  no  further  right  to  the 
possession  thereof;  and  that  ever  since  that  time  he  has  been 
in  charge  of  the  personal  property  belonging  to  the  defendant 
which  is  upon  said  premises;  that  he  still  continues  to  remain 
opon  said  premises,  but  that  ever  since  the  delivery  thereof  to 
plaintiff  as  aforesaid,  he  has  remained  thereon  by  the  license 
of  said  plaintiff,  and  that  at  no  time  since  has  he,  nor  has  any 
other  agent  or  employee  of  said  sheriff,  been  in  possession  of 
said  premises,  but  that  the  said  Lee  Chuck  ever  since  said 
time  has  continued  in  possession  thereof." 

The  return  of  the  sheriff,  which  was  introduced  in  evidence, 
is  as  follows:  "I  hereby  certify  that  in. obedience  to  the  writ 
of  possession  issued  in  the  case  of  Lee  Chuck  v.  Quan  Wo 
Chong  and  Company^  I  did,  on  the  twenty-second  day  of  De- 
cember, 1888,  at  eleven  o'clock,  a.  m.,  cause  the  therein-named 
plaintiff  to  have  quiet  and  peaceable  possession  of  the  prem- 
ises therein  described;  that  on  tho  twenty-first  day  of  Decem- 
ber, 1888,  under  and  by  virtue  of  the  said  writ  of  possession, 
I  levied  upon  certain  personal  property  situate  in  said  prem- 
ises, and  removed  a  portion  of  the  same  for  safe-keeping  to  the 
warehouse  of  Davis,  Haber,  and  Company,  auctioneers,  San 
Francisco,  where  the  same  will  be  sold  at  public  auction,  at 
sheriff's  sale,  to  satisfy  the  judgment  recovered  by  the  plain- 
tiff in  the  said  action.  The  other  portion  of  the  personal  prop- 
erty so  levied  upon  I  have  not  been  able  to  remove,  as  while 
engaged  in  the  act  of  removing,  an  order  of  this  court  com- 
manding me  to  release  the  property  so  levied  upon  was  served 
upon  me,  and  I  at  once  stayed  all  proceedings  under  said 
writ.  This  is  a  partial  return  only  to  the  said  writ,  and  is 
made  under  an  order  of  court  thi^  dav  made  and  entered." 

II  appears  from  these   pro'      nims  that  the  premises  in- 
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Yolved  in  this  litigation  were  occupied  and  used  by  the  de- 
fendant ae  a  mercantile  establishment,  and  the  personal 
property  therein  wbjb  a  stock  of  merchandise. 

The  return  of  the  sheriff  and  other  evidence  clearly  shows 
that  at  the  time  the  first  order  staying  execution  of  the  writ 
was  made  and  the  stay  bond  executed,  the  sheriff  had  only 
taken  out  of  the  building  so  much  of  the  personal  property  as 
was  necessary  to  satisfy  the  money  judgment  recovered  by  the 
plaintiff,  and  that  the  balance  of  the  property  still  remained 
in  the  building.  There  was  the  utmost  expedition  on  the 
part  of  the  attorney  for  the  plaintiff  to  procure  his  writ  and 
obtain  possession  of  the  property,  and  this  was  done  before  the 
defendant  or  its  attorney  had  notice  that  the  judgment  had 
been  rendered,  and  before  an  opportunity  to  procure  an  order 
directing  a  stay  of  proceeding  and  give  the  necessary  bond 
was  given.  The  sheriff  defied  the  first  order  of  the  court,  or, 
to  say  the  least,  disregarded  it,  and,  either  before  or  after  the 
order  was  made,  turned  over  to  the  plaintiff,  nominally,  not 
only  the  possession  of  the  real  estate,  but  of  the  defendant's 
stock  of  merchandise  also.  It  is  perfectly  apparent,  however, 
that  this  giving  of  possession  was  merely  nominal,  and  with 
the  hope  of  thereby  showing  a  full  execution  of  the  writ.  The 
misfortune  of  the  showing  is,  that  it  appears  that  the  sheriff 
never  had  in  fact  turned  over  the  possession  to  the  plaintiff. 
On  the  contrary,  the  property  remained  in  the  possession  and 
under  the  control  of  the  employee  of  the  sheriff. 

The  fact  relied  upon,  and  stated  in  the  affidavit  of  such  em- 
ployee, that  he  was  there  by  the  license  of  the  plaintiff,  does 
not  seem  to  us  to  be  a  matter  of  any  consequence. 

In  this  class  of  cases,  an  appeal  taken  by  the  defendant 
does  not  stay  proceedings,  unless  the  judge  before  whom  the 
case  is  tried  so  directs:  Code  Civ.  Proc.,  sec.  1176. 

In  this  case,  the  direction  was  given  and  the  undertaking 
executed  in  pursuance«of  the  direction  of  the  judge,  and  in  the 
amount  fixed  by  him.  When  this  was  done,  the  proceedings 
were  stayed  precisely  as  in  other  cases.  The  judge  of  the 
court  below  having  directed  a  stay,  and  the  bond  having  been 
given,  the  court  below  had  no  further  control  over  the  matter.* 
To  allow  the  judge  to  give  the  necessary  direction,  and  then 
after  the  defendant  had  complied  with  his  order,  and  the  ap- 
peal and  stay  had  been  perfected,  to  permit  him  without  any 
statutory  authority  to  change  his  mind  and  withdraw  his  di- 
rection or  discharge  such  order,  would  lead  to  great  uncer- 
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taiQty,  inconvenience,  and  in  aome  cases,  perhaps,  to  wrong 
and  injustice. 

In  this  case,  it  is  claimed  by  the  respondent  that  two  bonds 
were  given;  that  the  first  was  insufficient,  the  sureties  not  be* 
ing  good;  that  these  proceedings  took  place  before  the  second 
bond  was  given;  and  that,  as  at  the  time  the  proceedings  took 
place  no  sufficient  bond  had  been  given,  there  was  no  stay  of 
proceedings,  and  that  none  existed  until  the  second  one  was 
given.  We  do  not  so  understand  the  law.  Sections  941,  942, 
943,  944,  and  945  of  the  Code  of  Civil  Procedure  provide  for 
undertakings  on  appeal  in  certain  cases.  Section  946  pro- 
vides that  whenever  an  appeal  is  perfected  as  provided  in  the 
preceding  sections,  proceedings  shall  be  stayed.  This  must 
be  so  without  reference  to  the  sufficiency  or  insufficiency  of 
the  sureties.  It  is  only  necessary,  under  these  sections,  that 
a  bond  be  given  at  the  proper  time  and  in  due  fof m. 

If  the  sureties  are  insufficient  pecuniarily,  the  opposite  party 
has  his  remedy  under  section  948.  He  may,  as  provided  in 
that  section,  except  to  the  sureties  at  any  time  within  thirty 
days  after  the  filing  of  the  undertaking.  And  unless  they,  or 
other  sureties,  justify-as  therein  provided,  within  twenty  days 
after  the  appellant  has  been  served  with  notice  of  such  except 
tions,  ''execution  of  the  judgment,  order,  or  decree  appealed 
from  is  no  longer  stayed."  That  is,  the  proceedings  are  stayed 
until  the  necessary  exceptions  are  made,  and  time  given  for 
the  sureties  to  justify,  and  no  longer.  It  necessarily  follows 
that  if  the  same  or  other  sureties  do  justify  within  the  time 
allowed,  the  stay  continues,  and  the  liability  of  the  new  sure- 
ties relates  back  to  the  time  of  the  first  stay.  So  the  fact  that 
two  bonds  were  given  is  immaterial.  Hill  v.  Finnigan^  54 
CaL  494,  is  not  against  this  construction  of  the  statute.  There 
the  sureties  failed  to  justify,  and  the  appellant  claimed  the 
right  to  file  a  new  undertaking  in  this  court. 

It  only  remains  to  consider  whether  the  writ  was  fully  exe- 
cuted at  the  time  the  stay  took  efiect.  We  think  it  was  not.  In 
order  to  constitute  a  full  execution  of  the  writ,  the  defendant 
and  its  property  must  have  been  removed  from  the  premises, 
»and  the  possession  of  the  real  estate  given  to  the  plaintifl*,  un- 
less the  removal  of  the  personal  property  was  in  some  way 
waived  by  the  defendant:  Crocker  on  Sherifls,  sec.  554;  Free- 
man on  Executions,  sec.  474;  Smith  v.  White^  5  Dana,  376; 
Witbeck  v.  Van  Renssdaery  64  N.  Y.  27. 

The  case  of  SeoU  v.  Richardimy  2  B.  Mon.  607,  38  Am.  Deo. 
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170,  is  apparently  in  conflict  with  this  well-settled  rale;  hot 
in  that  case  the  goods  were  all  removed  from  the  dwelling* 
house,  except  a  part  of  the  houeehold  goods  iii  the  kitchen, 
which  the  sherifT  intended  to  remove,  but  was  prevented  hy 
an  injunction.  It  was  held  that  the  sheriff  having  turned  all 
the  previous  occupants  out  of  the  house,  and  put  the  plaintiff 
into  it,  and  given  him  possession  by  words  as  well  as  acts, 
and  having  removed  the  goods  of  the  previous  occupants  out 
of  the  dwel]ing-house,  he  had  done  all  that  was  essential  to 
the  full  execution  of  the  writ,  and  his  return  to  that  effect  was 
proper.  This  was,  as  we  understand  the  decision,  to  hold,  in 
effect,  that  all  of  the  household  goods  being  removed,  except 
a  small  part  in  the  kitchen,  was  a  substantial  execution  of  the 
writ  In  this  case  the  sheriff  never  turned  the  possession  of 
the  property  over  to  the  plaintiff.  His  return  says  he  did; 
but  the  facts*stated  by  him  in  his  return,  and  the  affidavit  of 
the  party  he  left  in  charge  of  the  property,  show  clearly  that 
he  did  not.  The  stock  of  goods  remained  on  the  premises, 
and  the  sheriff  remained  there  in  charge  of  them.  It  is  true, 
it  is  claimed  that  the  sheriff  was  not  in  possession  of  the  real 
estate,  but  of  the  personal  property;  but  the  personal  property 
being  on  the  premises,  and  the  sheriff  there  in  possession  and 
in  charge  of  them,  he  was  still,  in  contemplation  of  law,  him- 
self in  possession  with  his  writ  unexecuted. 

It  is  claimed  by  the  respondent  that  the  record  does  not 
contain  any  such  order  as  the  one  appealed  from.  But  the 
appellant  has,  with  leave  of  this  court,  had  an  order,  entered 
nunc  pro  tunc,  certified  up,  which  appears  to  be  the  proper 
order,  and  the  fact  that  such  an  order  was  actually  made  is 
not  controverted.     We  think  this  is  sufficient. 

The  order  appealed  from  is  reversed,  with  instructions  to  the 
court  below  to  enter  an  order  commanding  the  sheriff  to  restore 
the  possession  of  the  property  in  controversy  to  the  defendant 


Sbrviok  of  WRrr  ot  Possbsston  or  RBsnTUTioif,  and  What  thx  Or- 
noKR  SHOULD  DO  TO  M AKB  THB  Sbrviob  Cohplbte.  —  Crocker,  speaking  of 
the  writ  of  possession,  says:  "  Under  this  writ  it  is  the  duty  of  the  sheriff  to 
remove  aU  persons  from  the  premises  described  in  the  writ,  and  of  which  pos- 
session is  to  be  given,  and  all  goods  and  property  that  may  be  thereon,  and  to 
put  the  plaintiff  into  full  and  complete  possession  of  the  premises.  The  pos- 
session given  by  the  sheriff  is  full  and  actual  possession,  and  the  writ  is  not 
fuUy  executed  until  such  possession  has  been  given,  and  the  plaintiff  is  left  in 
the  quiet  possession  of  the  premises  ":  Crocker  on  Sheriffs,  2d  ed.,  sec  671;  see 
also  Bingham  on  Judgments  and  Executions,  252;  2  Freeman  on  Executions, 
2d  ed.,  sec.  474;  Oresham  ▼.  Thum,  3  Met.  (Ky.)  287;  77  Am.  Dea  174;  ^«i0fil 
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w.  migham,  10217.  T.  20;  Kedtrw.  Keder,  102 Id.  80;  Famtworar.  IMBt^  1 
Swan,  1;  MAm.  0eo.  718;  CTpton  ▼.  WtU»,  1  Lmd.  145;  King^dakr.  Maam,  6 
Mod.  S7.    In  the  oaM  of  U^Um  ▼.  WelU^  tuprcL^  the  sheriff  retarned  upon  the 
writ  tlint  in  the  execution  thereof  he  took  the  pUintiff  with  him,  and  oame  to 
the  honae  recovered,  and  removed  thereout  a  woman  and  two  children,  which 
were  all  the  peraona  which,  npon  diligent  search,  he  could  find  in  the  honae^ 
and  deliTered  to  the  pUintiff  peaceable  possession  to  his  thinking,  and  after- 
wards departed,  and  immediately  after,  three  other  persons,  who  were  se- 
cretly lodged  in  the  house,  ezpulsed  the  plaintiff  again;  upon  notice  of  which 
he  returned  to  the  house  to  put  the  plaintiff  in  full  possession;  hut  the  other 
did  resist  him,  so  as  without  peril  of  his  life  and  of  them'  that  Were  with  him 
he  could  not  do  it.    This  was  held  to  be  no  execution  of  the  writ,  and  the 
oonrt  awarded  a  new  writ  and  an  attachment  against  the  partiea.    In  the 
oaae  of  Orttham  t.  Tkum,  tupra^  Stites,  J.,  who  delivered  the  opiuiou  of 
the  court,  said:  "But  to  satisfy  the  judgment  there  must  be  a  thorough  and 
eomplete  execution  of  the  writ.    The  delivery  of  possession  thereunder 
must  be  effectual,  and  not  merely  formal    To  turn  out  the  defendant,  and 
pnt  in  the  plaintiff,  under  circumstances  which  indicate  beyond  reasonable 
doubt  that  the  latter  cannot  remain  in  possession,  even  for  a  day,  without 
imminent  peril  of  great  personal  injury,  or  perhaps  loss  of  life,  but  must, 
lo  avoid  such  hazard,  immediately  abandon  the  possession,  and  give  way  to 
the  defendant,  who  stands  ready  to  re-enter,  and  in  point  uf  fact  does  re- 
enter on  the  same  day,  is  not,  in  our  opinion,  a  complete  and  effectual  execu- 
tion  of  a  writ.    The  delivery  of  possession  under  such  circumstances  is 
merely  formaL    It  is,  in  fact,  no  satisfaction  of  the  judgment,  no  execution 
of  the  writ."    In  Fanuworih  v.  Fowler,  tupra,  it  appeared  that,  in  a  former 
snit,  Famsworth  had  obtained  a  judgment  against  Fowler,  awarding  to  the 
former  a  writ  of  possession  for  a  house  and  a  farm.     Subaequently  Fowler 
filed  hia  bill  in  chancery,  and  obtained  an  injunction  enjoining  Famsworth 
from  taking  possession  of  said  premises  in  any  manner,  or  causing  a  writ  of 
poeeession  on  his  said  judgment  to  issue  for  the  same.    Two  days  after 
Famsworth  caused  the  writ  of  possession  to  issue,  and  placed  it  in  the  hands 
of  an  officer  to  be  executed,  who,  on  the  same  day,  went  upon  the  premises 
with  Famsworth  and  others,  and  was  proceeding  to  execute  the  writ,  when 
the  sheriff  arrived  with  the  injunction,  and  served  it  on  the  parties.    The 
officer  had  removed  Fowler's  family  and  effects  from  the  dwelling-house  into 
the  yard,  and  was  about  to  remove  them  off  the  premises,  when  any  further 
action  was  arrested  by  the  service  of  the  injunction.     He  stated  that  he  had 
placed  Famsworth  in  poesession  of  the  house,  and  Fowler's  wife  and  children 
and  his  effects  were  remaining  in  the  yard  when  the  injunction  was  served, 
and  that  nothing  further  was  done  in  the  execution  of  the  writ  of  possession. 
Fowler  then  endeavored  to  resume  the  possession  of  the  house,  when  he  was 
violently  and  forcibly  reststed,  beaten,  and  driven  away  by  Famsworth  and 
othera  who  were  preeent  acting  with  him.     He  then  went  with  his  family  to 
a  bam  on  the  premises,  where  he  remained  about  three  months,  Fkmsworth 
retaining  poesession  of  the  house.    This  was  held  not  to  be  an  execution  of 
the  writ  of  possession.    Totten,  J.,  who  delivered  the  opinion  of  the  court, 
said:  *' Was  the  writ  of  possession  executed  before  the  service  of  the  in j unc- 
tion T    Now,  as  to  what  is  a  legal  and  valid  execution  of  a  writ  of  habere  /a- 
ckam  pometrioHtm,  we  may  observe  that  it  is  the  duty  of  the  officer  to  deliver 
the  foil  and  aetnal  posseesion  of  the  premises  recovered.    And  it  is  said  that 
the  ptceees  is  not  understood  to  be  executed,  nor  the  execution  complete^ 
until  tbe  officer  is  gone,  and  the  plaintiff  left  in  quiet  possession.     If  the 
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teaant  do  not  peaceably  and  quietly  yield  the  poMetsion  to  the  plaintiif  and 
ooment  thereto,  it  is  the  duty  of  the  officer  to  remove  him  entirely  o£f  the 
premiaea,  and  it  cannot  be  aaid  that  he  has  executed  the  writ  until  he  haa 
done  ia  In  fact,  it  is  the  surest  and  best  way  so  to  remove  the  tenant  that 
the  plainti£f  may  have  the  exclusive  and  qniet  possession  to  which  he  it  en* 
titled  in  virtue  of  his  recovery.  Now,  in  the  present  case,  the  possession 
was  not  yielded,  but  was  oontested  and  resisted,  and  yet  the  tenants  re- 
mained on  the  premises,  when  the  action  of  the  officer  waa  arrested  by 
service  of  the  injunction.  Nor  had  the  officer  given  possession  of  the  entira 
premises  recovered,  but  only  of  the  house,  which  was  a  part  thereof.  In 
this  respect,  therefore,  the  writ  was  only  in  part  executed.  And  when  he 
had  gone  he  left  the  tenants  and  the  plaintiff  on  the  premises  contesting  the 
right  of  possession,  and  neither  pacty  yielding,  it  resulted  in  strife  and  vio- 
lence, which  it  is  an  important  object  of  the  writ  to  prevent  or  suppress. 
We  are  of  opinion,  therefore,  that  the  writ  of  possession  waa  not  executed 
before  the.  service  of  the  injimotion,  or  in  other  words*  that  in  a  legal  and 
proper  sense  it  waa  not  executed  at  alL" 

In  the  case  of  Newell  v.  Whigham,  euprOt  the  deputy  sheriff  having  the 
writ  went  to  the  premises*  and  notified  the  person  in  posseesion  of  his  busi- 
ness; he  did  not  enter  the  house  cm  the  premises,  but  reached  in  and  took  a 
chair  and  set  it  out,  and  went  off^  It  did  not  appear  that  the  chair  waa  re- 
moved from  the  premises,  'and  the  family  of  the  person  in  possession  were 
snd  remained  in  the  actual  occupation.  It  did  not  appear  that  any  person 
was  put  in  possession  on  the  part  of  the  plaintiff  or  that  there  was  any  at- 
tornment. The  sheriff  returned  that  he  had  executed  the  writ  by  delivering 
possession  to  the  plaintiff.  It  waa  held  that  the  evidence  did  not  justify  a 
finding  that  the  writ  had  been  executed.  Rapallo,  J.,  who  delivered  the 
opinion  of  the  oourt,  said:  *'The  ordinary  rule  in  regard  to  the  execution  of 
a  writ  of  possession  is,  that  the  plaintiff  must  be  put  into  full  and  complete 
possession;  that  the  possession  to  be  given  by  the  sheriff  is  a  full  and  actual 
possession,  and  that  where  the  plaintiff  is  put  into  possession  nnder  cironm- 
stances  plainly  intimating  that  such  possession  is  but  formal  and  momentaiy, 
and  he  is  accordingly  ousted  on  the  same  day,  snch  putting  into  possession 
is  insufficient,  and  that  the  writ  of  possession  will  not  be  regarded  as  fully 
executed  until  the  sheriff  and  his  officers  are  gone,  and  the  plaintiff  is  left  in 
quiet  poesession.*' 

An  examination  of  the  foregoing  authorities  showa  what  ia  necessaiy  to 
oonstitnte  a  valid  and  complete  execution  of  a  writ  of  possession.  It  is,  how* 
ever,  a  mistake  to  suppose  that  nothing  short  of  an  actual  removal  of  the 
defendant  or  his  property  from  the  premises  will  constitute  a  complete  exe- 
ention  of  the  writ.  If  the  defendant,  ceasing  to  hold  in  hostility  to  the 
plaintiff  yields  up  the  possession  to  him,  acquiesces  in  hia  title,  and  agraea 
to  hold  in  subordination  to  it,  this  will  be  a  good  service  of  the  writ,  without 
an  actual  expulsion  or  removal:  Freeman  on  Executions,  seo.  474;  Smith  v. 
WkUe,  6  Dana,  876;  WiOeck  v.  Van  Bmeeelaer,  64  N.  Y.  27.  In  the  latter 
ease,  the  sheriff  went  on  the  premises  with  the  plaintiff's  assignee.  The 
only  person  there  at  the  time  waa  the  defendant's  hired  man.  The  sheriff 
demanded  possession  of  him,  and  declared  his  intention  of  removing  him. 
On  this  demand  being  made,  the  hired  man  signed  a  written  aorrender  of 
the  premises  to  the  plaintiff's  assignee,  and  an  acknowledgment  that  he  held 
them  as  tenant  at  will  of  plaintiff  'a  assignee.  The  sheriff  then  went  upon 
portions  of  the  farm,  and  purported  to  deliver  possession  thereof  to  the  aa- 
aignee.    This  was  held  to  be  a  sufficient  exeontion  ei  the  writ  of 
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In  the  ctae  of  8mUh  t.  WhUe,  tupra,  Ewing,  J.,  who  delirered  the  cpiiiion  of 
the  ooort^  in  diecnaring  thii  question,  eaid:  "The  laet  inetraotion  is  baaed 
on  the  idea  that  nothing  leea  than  a  poeitive  ezpnlsion,  in  faot»  of  the  de- 
fendant from  the  whole  premiaes  will  oonatitnte  a  good  execution  of  the  writ. 
We  cannot  think  aa  A  defendant  may  aurely  yield  obedience  to  the  procea« 
of  the  court,  without  being  forcibly  turned  out,  neck  and  heela.  The  object 
of  the  proceaa  ia  toobtatn  posseaaidn.  If  that  be  yielded  up  peaceably  or 
tacitly,  or  expreaaly  acknowledged  to  be  in  the  plaintifb,  and  they  or  their 
agent  accepted  it,  that  is  aurely  aufficient  without  an  ezpulaion  in  fact.  The 
law  requlrea  nothing  to  be  done  that  ia  uaeleaa  or  oppressive,  when  the  enda 
of  juatioe  pan  be  attained  without  it."  And  in  Scoti  ▼.  RiehanUtm^  2  B. 
Men.  507,  38  Am.  Deo.  170,  it  was  held  that  the  execution  of  a  writ  of  pos- 
session is  suflSctent  if  the  sheriff's  return  shows  that  he  turned  the  defendant 
out  of  the  premiaes,  and  removed  a  portion  of  hia  goods  therefrom,  and  by 
wonia  and  acts  gave  the  plaintiff  posaeasion,  although  all  of  the  defendant's 
gooda  were  not  removed.  If  the  aheriff  delivera  posaeeaion  of  the  .premtaea 
to  the  plaintiff 'a  agent,  thia  will  auffioe;  for  the  posaeaaion  of  the  agent  ia  in 
fact  and  in  law  the  poaseaaion  of  hia  principal:  Freeman  on  Bxeoutions,  seo. 
474;  ffiffffMotkam  v.  Higginbotham,  10  R  Mon.  869;  KerehevcU  v.  Ambler,  4 
Dana,  166;  23  Am.  Dec.  446;  8miih  v.  White,  5  Dana,  876. 

If  the  plaintiff  is  a  co-tenant  of  the  defendanti  he  should  be  put  into  pos- 
aeaaion of  the  premiaea  jointly  with  the  defendant,  but  not  into  posaeaaion  of 
the  entire  premises  to  the  exclusion  of  the  defendant:  Bwald  v.  Oorbett,  32 
CU.  493;  TVmt  v.  ffieka,  38  Id.  234;  Ask  y.  McOiU,  6  Whart  391;  IhqpwU  v. 
Ihrin,  2  Beay.  400. 

The  plaintiff  is  entitled  to  be  put  in  poaseaaion  of  all  improvements  placed 
en  the  land  that  have  become  fixtures:  McMmn  v.  Mopes,  4  Cal.  409;  RMS' 
adl  V.  Blake,  2  Pick.  507.  Crops  growing  on  the  premises  also  belong  to  the 
demandant,  and  the  aheriff  ahould  put  him  in  possession  thereof  under  the 
writ:  HuenUd  v.  Muir,  64  GaL  460;  AUe»  v.  HindOer,  36  IlL  276;  86  Am.  Deo. 
407;  Kmg  v.  Fowler,  14  Pick.  238;  Lane  v.  King,  8  Wend.  584;  24  Am.  Deo. 
105;  Morgan  v.  Varidt,  8  Wend.  587;  Shepard  v.  PkUMek,  2  Denio,  154;  Mo- 
Leanr.  Bovee,  24  Wis.  295;  1  Am.  Rep.  185;  Doe  v.  WUhertekl^  3  Bing.  11; 
Adams  on  Ejectment,  347;  Freeman  on  flSxeontions,  sec  474.  But  the  owner 
of  lands,  who  has  recovered  a  judgment  in  ejectment  against  persons  occupy 
big  under  a  claim  of  title,  is  not  entitled  to  the  orope  grown  and  harvested  by 
such  persons  before  the  rendition  of  the  judgment:  Page  v.  Fowler,  39  CaL 
412;  2  Am.  Rep.  462.  The  fact  that  land  is  covered  by  water  will  not  pre- 
vent the  sheriff  from  delivering  possession  under  the  writ.  It  is  not  neoes- 
•sry  for  him  to  drain  off  the  water  in  order  to  make  the  delivery  effective: 
Freeman  on  Executions,  sec.  474;  Perrine  v.  Bergen,  14  N.  J.  L.  355;  27  Am. 
Dee.  63. 

If  the  sheriff^  under  the  writ,  deliver  to  the  plaintiff  possession  of  other 
knd  than  that  reoover^  in  the  action,  the  court  below  may  correct  the  error: 
8kawy.  Bagofd,  4  Pa.  St.  257. 

If  the  sheriff  has  begun  to  execute  the  writ  at  any  time  before  it  ia  return- 
able^ he  may  complete  the  aervioe  after  it  ia  returnable,  and  retain  the  writ 
to  indorae  the  aervice  thereon.  But  if  he  haa  not  begun  to  execute  the  writ 
before  the  time  within  which  he  was  bound  to  return  it,  he  cannot  execute  it 
tbereafter:  PreeoaU  v.  Wright,  6  Mass.  20. 

Who  mat  bx  Rkmoykd  undkb  Writ.  ~  Prima  fade,  all  parties  entering 
en  land  after  snit  brought  for  its  recovery  are  in  posseaaion  in  aubordination 
to  the  defendant,  and  are  equally  liable  to  be  removed  under  the  writ  against 
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him:  JHMUi  ▼.  JchmoH,  80  Ark.  051;  7  Jbn.  8t  Rap.  118|  WatUtm  t.  i>0l0^ 
Mg,  26  OrL  194;  Lme  ▼.  (7lafi^  29  Id.  664;  Wttkerbee  ▼.  />imi%  86Id.  147;  26 
Am.  Dm.  166;  McOnerp  ▼.  JBptrding,  64  OaL  166;  Oeigm  v.  J?oc^  47  DL  1^ 
26  Am.  Dm.  468;  MommgeMa  V.  O.  M.  A.  v.  Patiermm,  26  Pa.  6t  229 
Waiim  T.  iTiff,  3  Snead,  82;  66  Am.  Dm.  49;  Boll  ▼.  Dexiert  Z  Saw.  434 
Freeman  on  EzMationa,  sea  476.  In  exeonting  a  writ  of  poeiearion,  the  de- 
fendant and  all  the  members  of  hia  family,  together  with  his  serrants  and 
tenants  at  will  or  sufferanoe^  may  be  removed  from  the  premises:  SaUerlm  ▼. 
BHa$,  36CaL 489;  Samtdeny.  WMer, 89  Id.  TSliCfra^Y.  Nmm,  83 Id.  220; 
HiierUai  v.  Muir.  64  Id.  460;  Mattox  ▼.  Helm,  6  litt.  186;  16  Am.  Deou  64; 
Higginbotham  V.  Hiffginboiham,  10  B.  Mon.  372;  Fitke  ▼.  Okamberttn^  103  Mass. 
496;  Joknaon  ▼.  fuUerkm^  44  Pa.  St.  466;  FrMman  on  EzMntiona,  sec.  476. 
In  Bamiden  t.  WMer^  Mfra*  it  was  held  that  a  judgment  against  the  hns- 
bandy  in  an  aotion  of  forcible  entry  and  detainer,  is  luffioient  authority  to  put 
oat  the  wife  or  any  member  of  his  family.  In  Oray  v,  Nunan,  tupra,  it  was 
decided  to  be  the  dnty  of  the  sheriff  under  a  writ  of  possession  against  the 
husband  to  dispossess  the  wife  found  in  possession,  notwithstanding  she  may 
haTO  instituted  divorce  proceedings  prior  to  the  commencement  of  the  aotion 
for  possession,  if  her  only  claim  to  the  property  is  such  as  she  has  by  reason 
of  her  marital  relations.  In  HuerUal  ▼.  ifutr,  mfpro,  it  was  held  that  the 
wife  of  a  defendant  in  ejectment  against  whom  a  judgment  has  been  ren- 
dered, who  was  in  possession  of  the  premises  at  the  date  of  the  commence- 
ment of  the  action,  will  be  presumed  to  be  in  possession  under  her  husband, 
and  may  be  oTicted  under  the  judgment,  hi  Fiske  ▼.  Chamberlm,  stqM-o,  it 
was  held  that  an  officer  in  executing  a  writ  of  possession  is  justified  in  re- 
moving from  the  premises  the  wife  of  the  person  against  whom  the  judgment 
was  rendered,  upon  which  the  writ  issued,  although  she  claims  in  her  own 
right,  if  her  claim  is  invalid.  And  in  Jokmon  v.  FuUerUm,  ntpra,  it  was  held 
that  the  wife  could  not,  by  setting  up  title  in  herself,  prevent  the  exMution 
of  the  writ,  for  it  was  the  duty  of  the  husband  to  have  defended  his  poaaes- 
sion  upon  her  title.  '*  Notwithstanding  this  decision,  we  doubt  whether  a 
wife,  or  any  other  member  of  the  defendant's  family  not  a  party  to  the  suit, 
can  lawfully  be  dispossessed  of  his  or  her  separate  estate,  unless  possession 
was  acquired  by  them  from  the  defendant  after  the  institution  of  the  aotion**; 
FrMman  on  Executions,  sec  476,  citing  Tevit  v.  Hkk$^  38  CaL  241.  In  the 
recent  cam  of  Bushong  v.  Bector^  32  W.  Va.  311,  it  was  decided  that  a  wife 
living  with  her  husband  on  land  which  she  claims  as  her  separate  estate,  un- 
der a  right  derived  from  a  person  other  than  her  husband  prior  to  the  com- 
mencement of  the  action,  cannot  be  turned  out  of  possession  under  a  writ 
issued  in  an  aotion  of  ejectment  against  her  husband  to  which  she  was  not 
&  party;  and  that  in  such  csm  she  is  as  to  her  claim  a  person  distinct  from 
her  husband,  and  must  be  made  a  party  to  the  action,  like  any  other  person, 
in  order  to  bind  her  by  the  judgment. 

A  purchaser  pefiderUe  lUe  is  bound  by  the  judgment,^d  may  be  turned  out 
under  the  writ:  Jones  v,  Chiies^  2  Dana,  25;  Long  v.  Morton,  2  A.  K.  Marsh.  39. 
So  an  assiguM  pendente  Uie  is  bound  by  the  judgment,  and  may  be  dispossessed: 
Howard  v.  Kennedg'a  Ex^re,  4  Ala.  692;  39  Am.  Dec.  307.  A  judgment 
in  ejectment  binds  all  parties  in  privity  with  the  defendant:  Somapton  v. 
Ohkifer,  22  CaL  200;  SaUerlee  v.  BUae,  36  Id.  489;  ffanaon  v.  Amuirong,  22 
ni.  442.  And  privies  are  thoM  who  enter  under  the  defendant  or  in  collusion 
with  him:  SaUerUe  v.  Biise,  36  Cal.  489.  And  where,  pending  a  suit  in  eject- 
ment against  a  tenant,  he  gives  notiM  to  his  landlord,  and  the  latter  defends 
and  is  defeated,  he  may  be  dispossessed  under  the  writ^  althougl^  he  wm  not  a 
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party  to  the  Mtion:  Samipmm  v.  OAfeyw,  22  G»L  200.  But  if  the  landlord  it 
■ot  niado  a  party  to  the  aotion,  and  haa  no  notice  of  ita  pendenoy,  he  eannot 
be  tamed  oat,  if  chargeable  with  no  faalt  or  laches:  Ottgen  ▼.  i7oM^  47  IlL 
142;  06  Am.  Dea  46a. 

Who  oankot  bk  DoPOsaiBSiD  vkdss  Wrft.  ^  Persona  in  possession  of 
the  premises  anterior  to  the  commenoement  of  the  action,  claiming  title,  and 
who  were  not  made  parties  to  the  action,  and  their  tenants  and  agents,  are 
■ot  boand  by  the  judgment,  and  cannot  be  turned  oat  under  the  writ:  Howard 
▼.  Kennedy's  JfoVs,  4  Ala.  692;  39  Am.  Dea  807;  Tema  v.  EIUm,  26  Cal.  616; 
Oaiderwood  ▼.  Peyeer^  31  Id.  833;  Rogere  ▼.  Pdrieh,  86  Id.  127;  Ford  ▼.  D<nf^ 
XI  Id.  346;  Hemth  Beach  L.  A.  t.  ChrUiy,  41  Id.  601;  Irwing  v.  Cuntdnghatn,  77 
Id.  62;  PeweU  r.  Laweim,  49  Qa.  290;  Kereheval  v.  Atnbkr^  7  J.  J.  Marsh. 
•26;  23  Am.  Dea  446;  Clark  v.  Parkineon,  10  Allen,  133;  87  Am.  Deo.  628; 
GarrieoM  r.  Samffnac,  26  Mo.  47;  69  Am.  Deo.  448;  Ooergee  ▼.  Ht^faehnudt,  44 
Ma  179;  MMtmgahela  K.  C.  M.  A.  ▼.  Patiereon,  96  Pa.  St  469;  Heaeel  v. 
Mm,  124  Id.  229.  Hoar,  J.,  in  delivering  the  opinion  of  the  court  in  Ciark 
▼.  ParfttMfom  10  AUen,  133,  87  Am.  Dea  628^  said:  *' We  find  that  the  text- 
books  oa  the  duties  of  sheriib  all  state  in  general  terms  that  in  serving  a 
•writ  of  possession  he  should  remove  all  persons  from  the  premises;  and  the 
digests  and  dkia  in  reported  cases  undoubtedly  contain  a  similar  statement. 
....  In  Bowe  ▼.  BuUerJIeld,  4  Cuah.  306,  60  Am.  Dea  786,  it  waa  said  by 
Mr.  Justice  Wilde  that  an  officer  was  authoriMd  and  bonnd,  for  the  purpose 
•f  delivering  poesession  of  a  house, '  to  remove  from  the  possession  all  persons 
therein,  and  especially  thoee  claiming  under  the  party  against  whom  judg- 
■sant  had  been  recovered.'  But  all  these  expressions  must  be  construed 
meemdum  embjeetam  nuUeriam,  and  as  referring  to  the  tenant,  or  persons  in 
privity  with  the  tenant,  or  mere  strangers  or  intruders.  No  ease  has  been 
cited  in  which  it  was  decided  that  one  in  possession  before  the  commencement 
ai  the  suit  could  be  lawfully  dispossessed  upon  an  execution  issuing  upon  a 
Judgment  in  a  suit  between  third  persons.'*  And  in  Irving  v.  Cunmngfiom,  77 
GaL  62;  it  was  held  that  persons  in  possession  under  a  titie  adverse  to  that  of 
all  the  parties  to  an  action  of  ejectment  and  who  are  neither  partiea  nor 
priviea  to  the  action,  cannot  be  dispossessed  under  tiie  writ  ei  possession, 
whether  they  entered  before  or  after  suit  brought,  if  their  entry  was  not 
widn  «  by  odUnsion  with  the  defendant    8eealM>ilayov.4P''oii<»46Id.99. 
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P^SBuron  OH  Stbxr-bailroad  d  hot  Bouhd  to  Tihdir  Exact  Farx, 
bat  he  must  tencfer  a  reasonable  sum,  and  if  he  does  so,  the  oarrier  is 
bciuid  to  accept  the  tender,  and  furnish  change  to  a  reasonable  amount. 

Xnim  or  Fith*dollar  Qold  Pucb  by  Pasbkiioxb  oh  Strut-cab,  who 
haa  no  smaller  change  with  him,  is  a  tender  of  a  reasonable  sum,  and  if 
he  makes  such  tender  he  cannot  be  ejected  for  refusal  to  pay  his  fare- 

Dvrr  OF  Strbbt-railroad  Compaht  to  Aocbpt  ahi>  Carry  Pabsbmoers 
must  have  a  reasonable  performance,  and  it  is  not  in  all  cases  reasonable 
for  the  carrier  to  demand  the  exact  fare  as  a  condition  of  carriage.  It  ii 
iaunaterial,  in  such  case,  whether  the  fare  is  demanded  in  advance  m 
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iiot»  M  the  rale  in  regard  to  the  performanoe  of  contraete  has  no 
aary  application. 
DmiHonoK  should  be  Made  bktwsui  Passbnobbs  om  STBEir-BATLBOAm 
AXD  Thobb  on  Steam  Railboads  in  the  matter  of  the  tender  of  fare. 

Action  for  damages.    The  opinion  states  the  case. 

W.  J7.  L,  Bamesy  for  the  appellant 

Stardyy  Stoney^  and  Hayes^  for  the  respondent. 

Paterson,  J.  Action  for  damages  for  the  forcible  ejection 
of  plaintiff  from  one  of  defendant's  cars.  The  defense  was, 
that  the  plaintiff  had  refused  to  pay  his  fare,  and  that  there- 
fore the  defendant  was  justified  in  ejecting  him.  The  trial 
court  gave  judgment  for  the  plaintiff,  and  the  defendant  ap- 
peals upon  the  findings. 
The  material  portions  of  the  findings  are  as  follows:— 
''That  while  in  said  car  as  such  passenger,  and  when  said 
car  was  near  the  comer  of  Second  and  Market  streets,  the  con- 
ductor in  charge  of  said  car,  on  behalf  of  the  defendant,  did, 
in  the  course  of  his  employment  as  such  conductor,  demand  of 
the  plaintiff  the  payment  of  the  sum  of  five  cents,  being  the 
legal  fare  and  cost  of  transportation  on  said  car;  that  said 
plaintiff  did  not  have  in  his  possession  any  coin  or  currency 
of  the  exact  value  of  five  cents,  or  any  coin  of  any  smaller  de- 
nomination than  a  five-dollar  gold  piece,  lawful  money  of  the 
United  States,  and  plaintiff,  in  response  to  said  demand  of 
said  conductor,  offered  said  conductor  a  five-dollar  gold  piece, 
and  told  said  conductor  to  take  his,  plaintiff's,  fare  out  of  said 
sum  of  five  dollars;  that  the  conductor  refused  to  accept  said 
five-dollar  gold  piece,  informing  the  plaintiff  that  he  was  un- 
able to  make  change  for  said  five-dollar  gold  piece,  and  in- 
sisted upon  the  payment  to  him  by  the  plaintiff  of  the  exact 
sum  of  five  cents,  at  the  same  time  directing  plaintiff  if  he 
did  not  produce  and  pay  said  sum  of  five  cents  to  leave  the 
car;  that  the  plaintiff  informed  the  conductor  that  the  five- 
dollar  gold  piece  was  the  smallest  coin  he  had;  that  he  was 
willing  to  pay  his  fare,  but  could  not  furnish  the  exact 
amount,  and  refused  to  leave  the  car  upon  the  demand  of  the 
conductor;  that  thereupon  the  conductor  stopped  said  car  and 
called  the  driver  to  his  assistance,  and  both  of  them  thereupon 
seized  the  plaintiff,  and  against  his  protest,  opposition,  and 
struggles,  forcibly  ejected  him  from  said  car  at  the  corner  of 
said  Second  and  Market  streets,  and  in  so  doing  inflicted  upon 
plaintiff  various  bruises  and  injuries 
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"And  the  court  finds,  from  the  foregoing  facts  alone,  that 
the  plaintiff  did  not  refuse  to  pay  fare  for  his  transportation 
on  said  car,  and  did  not  insist  upon  any  right,  or  supposed 
right,  to  be  transported  free  of  charge,  under  any  circum- 
stances or  upon  any  condition,  and  that  plaintiff  was  not 
ejected  or  put  out  of  said  car  for  a  refusal  to  pay  his  fare. 

"And  as  a  conclusion  of  law,  from  the  foregoing  facts,  the 
court  finds  that  the  plaintiff  is  entitled  to  judgment,"  etc. 

It  is  stipulated  by  counsel ''  that  if  plaintiff  were  entitled  to 
damages,  five  hundred  dollars  was  a  fair  and  just  estimate 
thereof.*' 

The  question  on  the  merits  to  which  counsel  have  mainly 
directed  their  arguments  is,  whether  the  passenger  was  bound 
to  tender  the  exact  fare.  It  is  argued  for  the  appellant  that 
the  rule  in  relation  to  the  performance  of  contracts  applies, 
and  that  the  exact  sum  must  be  tendered.  But  we  do  not 
think  so.  The  fare  can  be  demanded  in  advance  as  well  as 
at  a  subsequent  time:  Civ.  Code,  sec.  2187.  And  so  far  as  this 
question  is  concerned,  we  see  no  difference  in  principle  where 
the  fare  is  demanded  in  advance  and  where  it  is  demanded 
subsequently.  If  it  be  demanded  in  advance,  there  is  no 
contract.  The  carrier  simply  refuses  to  make  a  contract. 
Consequently  the  rule  in  relation  to  the  performance  of  con- 
tracts, whatever  it  be,  has  no  necessary  application.  The 
obligation  of  the  carrier  in  such  case  would  be  that  which  the 
law  imposes  on  every  common  carrier,  viz.,  that  he  must,  *'  if 
able  to  do  so,  accept  and  carry  whatever  is  offered  to  him,  at 
a  reasonable  time  and  place,  of  a  kind  that  he  undertakes  or 
is  accustomed  to  carry*';  Id.,  sec.  2169.  This  duty,  like  every 
other  which  the  law  imposes,  must  have  a  reasonable  per- 
formance. And  we  do  not  think  it  would  in  all  cases  be  rea- 
sonable for  the  earlier  to  demand  the  exact  fare  as  a  condition 
of  carriage.  Suppose  that,  on  entering  a  street-car,  a  person 
should  tender  the  sum  of  ten  cents.  Would  it  be  reasonable 
for  the  carrier  to  refuse  it?  Prior  to  the  act  of  1878,  the  usual 
fare  was  six  and  a  quarter  cents.  In  such  a  case  it  would  be 
unreasonable  for  the  carrier  to  demand  the  exact  fare;  for 
there  is  no  coin  in  the  country  which  would  enable  the  pas- 
senger to  answer  such  a  demand.  It  would  be  impossible  for 
the  passenger  to  furnish  such  a  sum.  Consequently,  to  allow 
the  carrier  to  maintain  such  a  demand  would  be  to  allow  him 
to  refuse  to  perform  the  duty  which  the  law  imposes  upon  him. 
The  fare  whioh  he  is  now  allowed  to  charge  is  no  longer  the 
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sum  mentioned.  The  act  of  1878  forbids  him  to  *'  charge  or 
collect  a  higher  rate  than  five  cents."  Bat  there  is  nothing  to 
prevent  a  lower  rate  from  being  charged.  The  carrier  might 
fix  it  at  four  and  a  quarter  cents.  And  in  sach  a  case  it 
would  be  equally  impossible  for  the  passenger  to  comply  with 
such  a  demand  as  in  the  case  above  put.  Consequently,  it 
will  not  do  to  lay  down  the  rule  that  the  passenger  is  obliged 
to  tender  the  exact  fare. 

But  it  does  not  follow  that  the  passenger  may  tender  any 
sum,  however  large.  If  he  should  tender  a  hundred-dollar 
bill,  for  example,  it  would  be  clear  that  the  carrier  would  not 
be  bound  to  furnish  change.  The  true  rule  must  be,  not  that 
the  passenger  must  tender  the  exact  fare,  but  that  he  must 
tender  a  reasonable  sum,  and  that  the  carrier  must  accept 
such  tender,  and  must  furnish  change  lo  a  reasonable  amount. 
The  obligation  to  furnish  a  reasonable  amount  of  change  must 
be  considered  as  one  which  the  law  imposes  from  the  nature  of 
the  business. 

Section  2188  of  the  Civil  Code  provides  that  '^a  passenger 
who  refuses  to  pay  his  fare,  or  to  conform  to  any  lawful  regu- 
lation of  the  carrier,  may  be  ejected  from  the  vehicle  by  the 
carrier."  The  question  is,  whether  the  findings  show  a  re- 
fusal to  pay, — whether  the  tender  of  a  five-dollar  gold  piece 
was  sufiScient. 

It  is  claimed  by  appellant  that  the  establishment  of  the 
rule  contended  for  by  the  respondent  would  lead  to  great  in- 
convenience, and  make  it  the  duty  of  the  carrier  of  persons  for 
hire  in  street-cars  to  provide  its  conductors  with  sufficient 
small  coin  to  do  a  general  exchange  business  with  all  passen- 
gers, thus  requiring  the  company  to  intrust  to  a  class  of  em- 
ployees who  are  usually  of  no  pecuniary  responsibility  large 
sums  of  money.  It  is  further  said  that  if  *the  tender  of  a  five- 
dollar  gold  piece  is  a  tender  of  the  amount  actually  due,  and 
the  conductor  is  bound  to  receive  it  and  return  $4.95  to  the 
passenger,  the  same  principle  would  apply  to  the  ofTer  by  the 
passenger  of  ten  dollars  or  twenty  dollars  in  gold  or  currency. 
With  the  question  of  convenience,  however,  we  have  nothing 
to  do,  except  in  so  far  as  it  bears  upon  the  question  whether 
the  amount  tendered  was  a  reasonable  sum,  such  as  the  carrier 
was  bound  to  accept  It  does  not  follow,  if  it  be  established 
as  a  rule  that  five  dollars  is  a  reasonable  amount  to  be  ten- 
dered to  a  conductor,  that  twenty  dollars  or  fifty  dollars  is  also 
a  reasonable  amount,  and  must  be  accepted.    The  fears  of  the 
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appellant  are  based  upon  the  assumption  that  passengers  gen- 
erally will  contumaciously,  to  avoid  the  payment  of  fare,  and 
require  the  companies  to  carry  them  free,  offer  coin  of  a  large 
denomination.  But  these  fears,  we  think,  can  safely  be  set 
aside  upon  the  theory  that  a  question  like  this  will,  as  is  usual, 
settle  itself  by  a  spirit  of  mutual  accommodation  between  car- 
rier and  passenger.  It  is  a  well-known  fact  that  the  five-dol- 
lar gold  ^iece  is  practically  the  lowest  gold  coin  in  use  in  this 
section  of  the  country. 

The  case  upon  which  the  appellant  relies — FtdUm  v.  Orand 
Trunk  K  K.  Co.,  17  U.  G.  Q.  B.  428— is  not  quite  in  point. 
In  that  Case  the  plaintiff  had  boarded  a  train  of  cars  without 
a  ticket,  and  when  asked  for  his  fare  declined  paying  it,  as  he 
said  he^had  not  made  up  his  mind  how  far  he  should  go. 
The  conductor  told  him  that  he  must  decide,  and  afterward; 
on  his  declining  again  on  the  same  ground,  stopped  the  train 
and  put  him  off.  The  plaintiff  then  tendered  the  conductor  a 
twenty-dollar  gold  piece,  telling  him  to  take  his  fare,  $1.35,  out 
of  it  Under  these  circumstances,  the  court  very  properly  held 
that  the  plaintiff  had  refused  to  pay  his  fare  within  the  mean- 
ing of  a  statute  very  much  like  our  own,  and  that  the  conduc- 
tor was  justified  in  refusing  to  carry  him  farther.  The  court 
said:  ''The  general  practice  is  for  the  passengers  to  pay  at 
the  office  and  get  tickets;  •  .  .  •  and  a  person  rushing  into  a 
car  without  a  ticket  has  no  reason  to  expect  that  he  will  find 
the  conductor  prepared  to  change  a  twenty-dollar  gold  piece; 
for  he  relies  upon  receiving  tickets  from  parties,  or  if  money  is 
to  be  paid  to  him  instead,  that  it  will  be  paid  with  reasonable 
regard  to  what  is  convenient  under  the  circumstances."  A 
distinction  ought  to  be  made,  we  think,  between  passengers 
traveling  on  steam-railroads  add  those  traveling  on  street- 
railroadp.  Passengers  of  the  former  class  are  expected  to 
prepare  themselves  with  tickets,  procured  at  the  regular  office 
established  at  the  station  where  the  trains  regularly  stop. 
Horse-cars  and  cable-cars  stop  at  all  points  along  the  road  at 
the  beck  of  those  desiring  to  ride,  and  the  conductors  do  not, 
as  a  general  thing,  expect  to  receive  tickets  for  the  passage. 

Judgment  and  order  affirmed. 


nA»»M  MUST  Gaebt  a  PASSKfOBE  who  oompttM  with  an  rtMonabk 

nlat  adoptad  by  tha  aompaajs  liUnoU  Me.  B,  B.  €k.  y.  WkUUmort,  48  HL 

490;  92  Am.  Daa  laS. 
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[In  Bank.] 

PSOPLI  BZ  BEL.  GbAVBS  V.  MoFaDDBK.  PbOPLB 
EX  BBL.  GbaYBS  V.  GoUNTT  OF  ObaNGB.  PbOPLB 
BX  BBL.  GbaVBS  V.    GoUNTY  OF  ObaNGB. 

[81  CauFOKHIA,  48i.J 
AOI    SVBMITTUfO    TO  VOTS    OF    PSOPLB    QUBSnOV    OF   CRXATIOV   OV   NiW 

OovKTr  u  Constitutional.  —  An  aofe  whioh  providas  for  the  forauitioD 
of  a  new  county  out  of  a  part  of  another  oonnty,  npon  the  assent  of  two 
thbtla  of  the  qualified  electon  of  the  propoeed  new  oounty  Toting  at  an 
oleotion  to  be  held  for  that  purpose  at  a  time  fixed  in  the  aot^  is  con- 
stitntional,  and  is  not  a  delegation  of  legislative  authority. 

Lbgislatdab  has  Powbr  to  Pass  Ck>NDiTiONAL  Statuts,  and  to  make  ita 
taking  effect  depend  upon  some  subsequent  event,  and  it  may  also  pro- 
vide within  what  time  an  act  must  be  done,  if  done  at  all.  MLaking  oer^ 
lain  provisions  of  an  act  to  depend  upon  the  vote  of  the  people  of  a 
oonnty  does  not  delegate  to  the  people  the  power  to  pass  or  repeal  the 
aot^  which  is  a  valid  statute  from  the  time  of  its  passage  and  approval, 
and  where  the  legislature  itself  provides  that  if  the  provisions  of  the  act 
be  not  accepted  within  the  period  named  therein,  they  shall  not  be  there- 
after carried  into  effect. 

OovNTT  n  NOT  Corporation  por  Municipal  Pueposss  within  the  mean- 
ing of  section  6  of  article  11  of  the  constitution  of  Calif omiai  which  pro- 
vides that  corporations  for  municipal  purposes  shall  not  be  created  by 
special  laws.  Counties,  so  far  as  they  are  to  be  regarded  as  corporations 
at  all,  are  political  corporations. 

Whsthsb  Gsnbral  Law  can  bb  Madx  Applioablb  d  Qubsron  op 
Fact.  —  Whether  or  not  a  general  law  can  be  made  applicable  depends 
npon  questions  of  fact,  of  which  the  legislature  is  the  exclusive  jndge. 
The  policy  of  creating  a  new  county  is  one  to  be  determined  by  the 
legislature  in  each  instance  when  the  proposition  to  do  so  is.  made,  and 
if  the  determination  be  favorable,  then  the  legislature  alone  must  fix  and 
determine  the  boundaries  of  such  new  county. 

Powbr  op  Lboislaturb  to  Organ  izb  Nbw  Countt  bt  Spbclal  Act.  — 
The  legislature  has  power  to  organize  a  new  county  by  special  act^  and 
may  make  all  special  provisions  that  are  incident  to  its  complete  organ- 
isation, and  that  do  not  extend  in  their  operation  beyond  the^me  when 
the  organisation  shall  become  complete  and  subject  to  the  operation  of 
general  laws;  and  it  may  classify  every  new  connty  as  it  ib  organised, 
according  to  the  best  information  at  its  command,  until  such  time  as  it 
can  fall  into  the  line  of  classification  prescribed  by  the  general  law. 
Whether  special  provisions  whioh  do  not  affect  the  validity  of  the  whole 
act  are  constitutional  or  no^  will  not  be  considered  when  the  qnestioa 
nnder  consideration  relates  only  to  the  validity  of  the  act  as  a  whole. 

OoNSTiTnTiONALiTT  OP  AcT  POR  Oroanibation  OP  Oranob  Countt.  —  The 
act  for  the  organization  of  the  connty  of  Orange  is  not,  as  a  whole,  or  in 
any  matter  that  affects  its  general  scope  and  purpose,  in  confiiot  with 
the  constitution. 

Appeal  from  the  superior  court  of  Loe  Angeles  County. 
The  opinion  states  the  facts. 
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Chapman  and  Hendriekj  and  Oottaehalk  and  Laeld^  for  the 
appellant 

Victor  Montgomery  ^  and  HtUton  and  Swanwiekj  for  the  re* 
•pondents.   . 

Fox,  J.  All  of  these  cases  involve,  so  far  as  the  merits  are 
concerned,  precisely  the  same  questions,  and  are  brought  to 
accomplish  the  same  end,  and  for  the  same  relief;  the  three 
actions  being  brought  to  meet  a  doubtful  question  as  to  who 
were  the  proper  parties  defendant,  under  the  circumstances, 
to  an  action  brought  for  that  purpose. 

The  cases  are  submitted  together,  ably  argued  on  both  sides, 
and  a  speedy  determination  desired  upon  the  merits,  regard- 
less of  the  question  of  parties.  The  three  cases  cover  all  the 
possible  necessary  parties,  and  we  shall  proceed  to  consider 
the  merits  of  the  case  as  if  it  were  but  a  single  case,  and  not 
attempt  to  discuss  the  question  as  to  who  were  necessary  or 
proper  parties. 

The  real  question  is,  whether  the  act  of  the  legislature  of 
the  state  of  California,  approved  March  11,  1889,  entitled  "An 
act  to  create  the  county  of  Orange,  to  define  the  boundaries 
thereof,  to  determine  the  county  seat  by  an  election,  and  to 
provide  for  its  organization  and  election  of  officers,  and  to 
classify  said  county"  (Stats.  1889,  p.  123),  is  constitutional 
or  not. 

In  each  case  demurrer  to  the  complaint  on  the  merits  was 
sustained,  and  judgment  of  dismissal  entered,  from  which 
plaintiff  appeals. 

1.  The  first  point  made  by  appellant  is,  that  the  act  is  a 
delegation  of  legislative  authority,  and  is  therefore  void. 

The  first  section  of  the  act  provides  that  "upon  the  assent 
of  two  thirds  of  the  qualified  electors  voting  at  an  election  to 
be  held  for  that  purpose,  as  provided  in  sections  4  and  5  of 
this  act,  there  shall  be  formed  out  of  the  southeast  part  of 
Los  Angeles  County  a  new  county,  to  be  known  as  the  county 
of  Orange,  which  shall  rank  as  a  county  of  the  fifteenth  class 
until  the  census  of  1890  is  taken,  and  a  new  apportionment  is 
had.''  The  second  section  defines  the  boundaries;  the  third 
provides  that  the  county  seat  shall  be  chosen  as  thereinafter 
provided;  and  the  fourth  provides  for  the  appointment  of 
commissioners,  to  be  appointed  by  the  governor,  whose  duty  it 
should  be,  after  qualifying,  and  on  a  day  named  in  the  sec- 
tion, to  order  a  special  election  to  be  held  within  the  boun- 
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daries  bo  fixed  for  the  new  county,  upon  a  day  also  named  in 
the  act,  at  which  the  electors  should  determine  by  ballot 
whether  or  not  said  territory  should  be  organised  as  a  new 
county  under  the  act, — the  act  itself  adopting,  for  the  purposes 
of  that  election,  the  election  precincts  within  the'territory,  as 
the  same  had  been  established  by  the  board  of  supervisors 
of  Los  Angeles  County,  of  which  it  was  then  a  part, — the 
commissioners  to  canvass  the  returns  and  declare  the  result. 
If  two  thirds  of  the  qualified  electors  voting  at  such  election 
vote  in  favor  of  the  creation  of  the  proposed  county,  then  said 
commissioners  are  to  divide  the  county  into  a  convenient 
number  of  judicial  townships,  road  and  school  districts,  de- 
fine their  boundaries,  and  designate  the  name  of  each.  They 
are  also  to  establish  election  precincts,  and  give  thirty  days' 
notice  by  publication  of  the  precincts  established,  designating 
the  names  and  boundaries  thereof;  and  also  to  divide  the 
county  into  five  supervisor  districts,  and  give  a  like  notice  of 
the  names  and  boundaries  thereof;  and  they  and  their  presi- 
dent and  secretary  are  authorized  and  required  by  law  to 
discharge  the  same  duties  as  are  required  of  boards  of  super- 
visors and  county  clerks,  so  far  as  the  same  apply  to  holding 
elections,  canvassing  returns,  and  issuing*  certificates  of  elec- 
tion. Within  a  period  not  exceeding  six  months  from  the 
first  meeting  of  the  commissioners,  they  are  to  order  an  elec- 
tion in  said  county  for  the  election  of  county  officers,  and  the 
selection  of  a  county  seat  They  are  to  keep  a  record  of  all 
their  proceedings,  and  of  the  result  of  both  elections,  trans- 
mitting a  certified  copy  thereof  to  the  secretary  of  state,  and 
filing  the  original  in  the  office  of  the  county  clerk  as  soon  as 
that  officer  shall  have  been  elected  and  qualified;  and  there- 
upon the  duties  of  said  commissioners  shall  cease  and  termi- 
nate. If,  however,  at  said  first^named  election  "less  than  two 
thirds  of  the  qualified  electors  voting  for  and  against  the 
creation  of  the  proposed  county  vote  for  the  creation  of  said 
county,  then  this  act  shall  cease  to  be  of  any  force  or  eflect." 
Other  provisions  of  the  act  may  be  hereafter  noted,  but  are 
not  material  to  the  point  now  under  consideration,  except, 
perhaps,  the  concluding  sentence  of  the  act,  which  reads: 
''This  act  shall  take  effect  and  be  in  force  from  and  after  the 
date  of  its  passage  and  approval.'' 

The  proposition  is  not  disputed  that  the  legislature  has  no 
;power  to  delegate  its  legislative  authority;  but  the  question 
turns  upon  whether  this  is  a  delegation  of  such  authority  o( 
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not  CoucBel  for  appellant  has  cited  several  authorities  in 
support  of  that  contention,  among  them  Ex  parte  Wall^  48  Cal. 
279,  17  Am.  Rep.  425,  but  they  do  not  strike  us  as  being  in 
point  In  Ex  parte  Wall,  supra,  and  State  v.  Weir,  33  Iowa, 
134, 11  Am.  Rep.  115,  the  real  question  was,  whether  the  legis- 
lature could  authorize  the  people  of  a  given  locality  to  sus- 
pend the  operation,  within  such  locality,  of  a  general  penal 
statute  of  the  state,  and  the  court  held  that  it  could  not  do  so. 
The  other  case  cited  was  similar  in  character.  While  there  is 
a  wide  diversity  of  opinion  in  the  reported  cases  as  to  what 
questions  the  legislature  may,  and  what  it  may  not,  submit  to 
the  arbitrament  of  the  people,  we  think  it  will  rarely  be  found 
that  the  submission  of  a  question  like  that  submitted  by  the 
act  now  under  consideration  to  a  vote  of  the  people  has  been 
held  to  be  a  delegation  of  legislative  authority. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  in  dis- 
cussing this  subject  (pp.  141  et  seq.,  4th  ed.),  after  laying  down 
the  rule  in  very  strong  language  that  the  power  conferred  upon 
the  legislature  to  make  laws  cannot  be  delegatad  by  that  de- 
partment to  any  other  body  or  authority,  and  citing  many 
cases  in  support  of  it,  adds:  "  But  it  is  not  always  essential 
that  a  legislative  act  should  be  a  completed  statute  which 
must  in  any  event  take  effect  as  a  law,  at  the  time  it  leaves 
the  hands  of  the  legislative  department.  A  statute  may  be 
conditional,  and  its  taking  effect  may  be  made  to  depend 
upon  some  subsequent  event.  Affirmative  legislation  may  in 
sonae  cases  be  adopted,  of  which  the  parties  interested  are  at 
liberty  to  avail  themselves  or  not,  at  their  option."  After 
citing  as  illustrations  the  cases  of  private  and  municipal  cor- 
porations, he  proceeds  (p.  144):  ''For  the  like  reasons,  the 
questions  whether  a  county  or  township  shall  be  divided  and 
a  new  one  formed,  or  two  townships  or  school  districts  formerly 
one  be  reunited,  or  a  city  charter  be  revised,  or  a  county  seat 
located  at  a  particular  place,  or  after  its  location  removed  else- 
where, or  the  municipality  contract  particular  debts  or  engage 
in  a  particular  improvement,  is  always  a  question  which  may 
with  propriety  be  referred  to  the  voters  of  the  municipality  for 
decision." 

This  principle  was  adopted  by  this  court  in  the  case  of  Up' 
ham  V.  Supervisors  of  Sutter  County,  8  Cal.  378,  where  it  was 
held  that,  while  the  legislature  cannot  delegate  its  legislative 
powers,  it  can  delegate  the  power  to  the  voters  of  a  county  to 
select  a  county  seat  therein;  and  also  in  People  v.  Burr^  18  Id. 
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843,  where  the  legislature  had  passed  an  act  authorizing  the 
issue  of  certain  bondSf  unless,  upon  petition  dulj  filed,  and  at 
an  election  thereupon  held,  the  people  of  San  Francisco  should 
▼ote  against  the  issuance  of  such  bonds.  Of  like  effect  is  the 
decision  in  Robinson  v.  Bidwell^  22  Cal.  879,  where  the  court 
held  that  the  vote  of  the  people,  under  an  act  providing  there- 
for, upon  a  proposition  to  issue  bonds,  and  where  the  bonds 
were  to  be  issued  or  not,  according  as  the  majoritj  of  the  votes 
should  determine,  was  not  an  act  of  legislation,  but  simply  an 
event,  upon  the  happening  of  which  the  law  is  to  take  effect 
See  also  Hohart  v.  Supervisors  of  Butte  County,  17  Id.  23. 

In  the  case  of  People  v.  NaUy,  49  Cal.  478,  this  court  held 
that  an  act  which  submits  to  a  popular  vote  of  the  electors  of 
a  county  the  question  whether  a  portion  of  the  territory  of  an 
adjoining  county  shall  be  annexed  to  it,  and  provides  that  if 
the  majority  of  the  votes  are  for  annexation,  then  the  organiza- 
tion of  the  adjoining  county  shall  be  abandoned,  and  its  ter- 
ritory shall  be  divided  and  annexed,  in  part  to  the  county  in 
which  the  vote  is  taken  and  in  part  to  another  adjoining 
county,  was  not  unconstitutional. 

On  the  authority  of  that  case  the  ruling  of  the  court  below 
in  this  case,  as  to  the  point  now  under  consideration,  should  he 
aflSrmed.  But  we  may  add  to  the  reasoning  given  in  the  case 
referred  to,  that  the  act  here  under  discussion  is,  in  its  nature 
and  effect,  an  enabling  act;  and  as  such  it  was  full  and  com- 
plete, as  an  act  of  legislation,  when  it  received  the  approval  of 
the  governor.  Its  purpose  was  to  enable  the  people  resident 
within  the  territory  described  in  the  act  to  segregate  them- 
selves from  the  county  of  Los  Angeles,  and  to  erect  and  main- 
tain for  themselves  a  county  government.  No  doubt  the 
legislature  had  the  power  to  create  a  new  county  without  sub- 
mitting the  question  to  a  vote  of  the  people,  as  Congress  had 
the  power  to  admit  California  into  the  Union  without  an  en- 
abling act;  but  as  the  burdens  of  the  new  local  government 
were  to  be  mainly  borne  by  the  people  within  the  territory,  it 
was,  in  the  language  of  Mr.  Cooley,  '*  with  propriety  referred 
to  the  voters  for  decision,"  and  they  were  permitted,  and  by 
pursuing  the  course  prescribed  by  the  terms  of  the  act  enabled, 
to  assume  the  position  of  a  county  in  the  state,  and  the  bur- 
dens of  a  county  government,  or  not,  as  they  should  elect;  just 
as  four  states  were  at  about  the  same  time  permitted  and  en- 
abled to  assume  the  position  and  burdens  of  states  in  the 
Union,  or  not,  as  the  people  thareof  respectively  should  at  the 
polls  decide. 
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Bat  it  is  further  claimed  that  if  the  act  doea  not  delegate  to 
the  people  the  power  to  create  the  law,  it  does  delegate  to  them 
the  power  to  repeal  it,  bj  reason  of  the  eentence:  **  If,  at  auch 
election,  leee  than  two  thirds  of  the  qualified  electors  voting 
for  and  against  the  creation  of  the  proposed  county  vote  for 
the  creation  of  said  county,  then  this  act  shall  cease  to  be  of 
any  force  or  effect  *';  and  that  by  reason  thereof  the  whole  act 
is  void.  If  the  effect  of  this  sentence  was,  as  claimed,  to  dele« 
gate  to  the  people  the  power  to  repeal  the.  act,  a  complete  and 
perfect  answer  to  the  objection  would  be  that  the  sentence 
might  be  stricken  out  entire  without  affecting  any  other  por- 
tion of  the  act.  This  being  so,  the  presence  of  this  sentence 
does  not  render  the  whole  act  void:  Robinson  v.  BidweU^  22 
CaL  879;  People  v.  Nolly,  49  Id.  478;  Ex  parU  Frater,  64  Id. 
94.  But  we  do  not  think  that  such  was  the  force  or  effect  of 
this  clause.  The  law  was  complete  and  in  force  the  moment 
it  was  approved  by  the  governor.  It  provided  for  different 
iteps  and  stages  of  proceedings  in  carrying  it  into  effect  One 
of  its  provisions  was,  that  when  it  had  reached  a  certain  stage 
in  those  proceedings,  which  stage  must  be  reached  within  a 
time  limited  by  the  legislature,  the  further  proceeding  under 
it  should  depend  upon  the  happening  of  an  event  which  might 
or  might  not  happen,  to  wit,  the  favorable  vote  of  the  electors. 
If  that  event  or  contingency  happened,  then  all  the  remaining 
provisions  of  the  act  were  to  be  carried  into  effect;  and  this, 
too,  was  to  be  done  within  a  time  limited  by  the  act.  If  the 
event  did  not  happen,  then  by  its  own  terms  no  further  pro- 
visions of  the  act  were  to  be  carried  into  effect. 

Not  only  had  the  legislature  the  power  to  provide  upon  what 
condition  or  contingency  the  provisions  of  the  act  might  be 
carried  into  effect,  but  also  to  provide  within  what  time  it  must 
be  done,  if  done  at  all;  and  it  may  have  been  a  wise  provision, 
in  view  of  the  rapid  changes  taking  place  in  the  conditions 
of  the  surrounding  country  and  the  numbers  of  its  people,  to 
say  to  them,  If  you  do  not  choose  to  accept  the  permission 
granted  by  the  provisions  of  this  act  within  the  time  herein 
named,  it  shall  not  remain  an  open  permit,  to  be  accepted  at 
any  future  time.  It  may  very  well  be  that  the  legislature  was 
willing  to  create  a  new  county,  located  and  bounded  as  pro- 
posed in  the  act,  at  that  time,  and  not  be  willing  or  deem  it 
wise  to  create  one  in  the  same  locality  or  with  the  same  boun- 
daries two  or  four  years  hence.  Conditions  may  so  change 
that  in  the  early  future  two  or  more  new  counties  may  be 
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needed  In  that  part  of  the  state,  or  on  the  other  hand^  it  maj 
not  be  desirable  then  to  make  any  change.  Whatever  maj 
have  been  the  reason  which  moved  the  legislature  thereto,  it 
did  not  delegate  to  the  people  the  power  to  repeal  the  act,  but 
itself  said  that  if  the  provisions  of  the  act  were  not  accepted 
within  the  period  named,  they  should  not  thereafter  be  carried 
into  efifect 

2.  Another  point  made  is,  that  the  act  is  in  violation  of  sec- 
tion 6,  article  11,  of  the  constitution,  which  provides  that  cor- 
porations for  municipal  purposes  shall  not  be  created  by 
special  laws. 

This  point  does  not  seem  to  be  very  seriously  insisted  upon 
in  argument,  but  it  is  proper  to  notice  it.  It  is  sufficient  to 
say  of  it  that  it  is  easily  deducible  from  the  constitution  itself, 
that  a  county  is  not  a  '^corporation  for  municipal  purposes'* 
.  within  the  meaning  of  the  section  referred  to.  Article  11  is 
on  the  subject  of  '*  cities,  counties,  and  towns."  The  first  five 
sections  relate  entirely  to  the  organization  and  management 
of  county  governments;  the  first  section  giving  to  them  a 
designation  different  firom  that  of  *'  municipal  corporations." 
It  reads:  '*  The  several  counties,  as  they  now  exist,  are  hereby 
recognised  as  legal  subdivisions  of  this  state."  With  the 
sixth  section  commence  the  provisions  in  reference  to  muni- 
cipal corporations,  and  it  and  the  two  following  sections  are 
devoted  exclusively  to  that  subject,  having  nothing  in  them 
relating  to  counties  or  county  government.  So  also  with  sec- 
tion 19.  Sections  9  to  14,  inclusive,  and  sections  16,  17,  and 
18,  relate  to  subjects  which  are  common  to  both  counties  and 
cities  and  towns,  and  every  time  that  either  is  mentioned  the 
three  are  mentioned  by  name,  and  not  as  organizations  of  a 
single  class,  as  '*  municipalities  "  or  *'  municipal  corporations." 
Section  15  clearly  defines  the  distinction  between  the  two  as 
classes.  It  reads:  **  Private  property  shall  not  be  taken  or 
sold  for  the  payment  of  the  corporate  debt  of  any  political  or 
municipal  corporation." 

It  is  clear,  therefore,  that  the  constitution  does  not  hold 
counties  to  be  municipal  corporations,  or  ''corporations  for 
municipal  purposes'';  but  so  far  as  they  are  to  be  regarded  as 
corporations  at  all,  they  are  "political  corporations."  And 
this  is  in  harmony  with  the  common  acceptation  of  the  terms 
"municipality"  or  "municipal  corporation,"  as  used  in  the 
common  and  written  law  of  both  England  and  America  time 
out  of  mind.     This  view  is  also  in  harmony  with  those  pro- 
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▼isionfi  of  the  statutes  and  codes  which  define  counties  to  be 
**  bodies  politic  and  corporate,"  and  also  with  the  decision  of 
this  court,  made  before  the  adoption  of  the  constitution,  when 
it  declared  that  a  county  is  not  a  municipal  corporation  within 
the  meaning  of  that  term  as  used  in  the  Political  Code:  Pech 
pie  v.  Sixeramento  Cowniyy  45  Cal.  695.  It  was  also  so  under- 
stood by  the  framers  of  the  constitution,  as  shown  by  the 
debates  in  convention:  See  vol.  2,  p.  1060,  and  vol.  8,  pp. 
1482,  1483,  1502,  1509. 

3.  It  is  also  claimed  that  the  act  is  void,  because  it  is  in 
conflict  with  or  passed  in  violation  of  article  4,  section  25, 
subdivision  33,  of  the  constitution,  wherein  it  is  provided  that 
'*the  legislature  shall  not  pass  local  or  special  laws  .... 
in  cases  where  a  general  law  can  be  made  applicable." 

This  point  is  not  well  taken.  While  it  may  be  found  prac- 
ticable, and  the  legislature  has  already  endeavored  by  a  single 
act  to  provide  a  uniform  system  of  county  government,  we  can 
hardly  conceive  it  possible,  in  view  of  the  varied  conditions  of 
the  diflferent  localities  in  this  state,  if  indeed  it  could  be  done 
in  any  state,  to  frame  a  single  law  which  should  meet  the  ne* 
oessities  of  each  attempt  to  organize  a  new  '^  political  subdi- 
vision of  the  state."  In  any  event,  whether  such  a  law  could 
**  be  made  applicable  "  depends  upon  questions  of  fact  which 
this  court  has  no  means  of  investigating,  and  upon  the  solu- 
tion of  which  it  would  not  attempt  to  substitute  its  judgment 
in  place  of  that  of  the  legislature.  The  policy  of  adding  to 
the  number  of  the  **  political  subdivisions  of  the  state  "  is  one 
to  be  determined  by  the  legislative  department  of  the  govern- 
ment in  each  instance  when  the  proposition  to  do  so  is  made; 
and  if  the  determination  be  favorable,  then  the  legislative  de- 
partment alone  must  fix  and  determine  the  boundaries  of  such 
subdivision. 

4.  Appellant  claims  that  several  distinct  and  separate  pro- 
visions of  the  act  are  in  conflict  with  distinct  and  separate 
subdivisions  of  section  25,  article  4,  of  the  constitution,  pro- 
hibiting local  and  special  legislation  on  specific  subjects,  and 
that  as  to  each  of  those  provisions  it  is  unconstitutional  and 
void;  as  in  the  provision  defining  the  duties  of  the  commis- 
sioners, giving  them  the  power  to  create  supervisor,  school, 
and  road  districts,  and  election  precincts,  and  to  exercise  the 
powers  conferred  upon  boards  of  supervisors  in  the  matter  of 
calling  elections,  canvassing  the  returns,  and  the  like;  the  pro- 
vision classifying  the  county;  the  one  consolidating  certain 
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offices;  the  one  providing  for  the  transfer  to  the  new  county, 
when  organised,  of  certain  causes  which  may  be  then  pending 
in  the  courts  of  the  county  of  Los  Angeles;  and  perhaps  some 
others. 

It  would  extend  this  opinion  beyond  any  limit  of  necessity 
to  discuss  each  of  these  objections  separately.  By  the  very 
terms  of  the  act  these  provisions  relate  to  the  mere  incidents 
of  the  organisation  of  the  county,  and  provide  for  acts  which 
must  be  done  in  order  to  complete  the  organization  and  pre- 
serve the  orderly  and  harmonious  administration  of  the  goT- 
ernment  and  the  laws.  None  of  them  extend  in  their  operation 
beyond  the  time  when  the  organization  shall  have  become 
complete,  and  the  subject-matters  of  its  jurisdistion  under  the 
general  laws  shall  have  been  brought  and  placed  under  its 
control,  except,  it  may  be,  the  single  one  of  the  classification 
of  the  county,  and  that  extends,  as  does  the  classification 
already  made  of  all  the  other  counties,  only  until  the  taking 
of  the  next  census  and  the  readjustment  of  representation.  It 
was  and  is  the  duty  of  the  legislature  to  classify  all  the  coun- 
ties, and  for  this  purpose  it  may  classify  them  by  population* 
Const.,  art  11,  sec.  5.  It  had  done  this  as  to  all  the  other 
counties;  and  it  must  necessarily  classify  every  new  county 
as  it  is  organized,  according  to  the  best  information  at  its 
command,  until  such  time  as  the  new  county  can  fall  into  the 
line  of  classification  prescribed  by  the  general  law.  It  did  so 
classify  this  one,  the  classification  to  remain  in  force  untili 
and  only  until,  a  readjustment  of  the  classification  of  all  the 
counties  will  take  place  under  the  provisions  of  the  general 
law  on  that  subject.  We  have  no  doubt  of  the  authority  of 
the  legislature  to  do  this;  and  as  to  the  objections  of  a  like 
character  made  to  other  separate  provisions  of  the  act  we  may 
say,  the  legislature,  having  the  power  to  create  and  organize  a 
new  county,  had  power  and  authority  to  adopt  the  measures 
necessary  to  its  complete  organization,  and  to  the  bringing  and 
placing  of  the  subject-matters  of  the  jurisdiction  of  its  courts 
or  officers  under  their  control;  and  all  this  might  be  done  by 
the  same  act:  these  things  were  germane  to  the  main  object 
of  the  bill.  Unless  the  validity  of  the  whole  act  depends  upon 
the  constitutionality  of  one  or  more  of  these  provisions  of  detail 
for  the  organization,  the  court  ought  not  in  this  action  to  ex- 
press an  opinion  as  to  the  constitutionality  of  these  separate 
provisions.  It  will  be  time  enough  to  pass  upon  those  provis- 
ions when  some  right  dependent  upon  the  disputed  provision 
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in  brought  before  the  court  for  adjadication:  BrooU  T.  FUehiTf 
79  CaL  178. 

No  one  of  them  that  is  now  questioned  seems  to  be  so  blended 
with  the  general  scope  and  purpose  of  the  act  as  a  whole  as 
to  affect  the  validity  of  the  whole  act,  or  any  other  of  its  pro- 
visions; therefore  its  invalidity  (if  it  should  be  invalid)  would 
not  defeat  the  general  scope  and  purpose  of  the  act  As  to 
the  objection  made  to  the  provisions  in  regard  to  the  holding 
of  the  elections,  the  manner  of  conducting  them,  and  des- 
ignating the  places  of  voting,  the  constitution  itself  expressly 
excepts  the  case  of  the  organization  of  new  counties  from  the 
inhibition  against  local  and  special  legislation:  Art.  4,  sec.  26, 
Bubd.  11.  And  here  it  may  be  remarked  that  this  very  ex- 
ception shows  that  the  framers  of  the  constitution  recognized 
the  probable  necessity  of  legislation  which  might  be  denomi- 
nated local  or  special  in  cases  of  the  organisation  of  new  coun- 
ties. 

Bot  it  is  contended  that  the  court  ought  now  to  determine 
the  question  of  the  constitutionality  of  these  separate  pro- 
▼isions  to  which  attention  is  called,  and  of  each  of  them,  even 
if  they  do  not  go  to  the  merits  of  the  whole  act,  and  if  any  of 
them  be  found  to  be  unconstitutional,  then  to  consider  and  de- 
termine the  question  of  whether  or  not  the  people  would  have 
been  likely  to  have  accepted  the  provisions  of  the  act  as  a  whole, 
snd  perfected  an  organisation  under  it,  if  the  provisions  so  found 
to  be  unconstitutional  had  been  omitted  from  it.  This  is  in- 
viting the  court  to  enter  a  field  of  pure  conjecturoi  and  upon  a 
speculation  as  to  probabilities  in  which  we  cannot  indulge. 
All  that  we  need  to  say  here  is,  and  that  we  do  say,  that  the 
vote  of  the  people  was  not  an  act  of  legislation,  and  that  the 
act  for  the  organization  of  the  county  of  Orange  is  not,  aa  a 
whole,  or  in  any  matter  which  affects  its  general  scope  and 
purpose,  in  conflict  with  the  constitution. 

The  judgment  appealed  from  is  aflSrmed  in  each  case. 

Statutis.*— It  ii  the  provinoe  of  the  legisUtore  to  decide  apon  the  ex* 
pedieooy  ol  tn  aot»  and  the.  qnestlon  oannot  be  reviewed  by  the  oourta: 
People  T.  Fleming,  10  CoL  663.  So  it  ie  the  provinoe  of  the  legiaUtore,  not 
of  the  eowrtib  to  deoide  whether  a  statate  violate*  a  provision  of  the  oonsti- 
tation  providing  that  a  special  law  most  not  be  enacted,  when  a  general  law 
could  be  passed  to  effect  the  desired  result:  EvantvUU  v.  8UUe,  118  Ind.  426. 
The  legislature  has  power  to  pass  special  acts  for  special  purposes  without 
infringing  upon  the  operation  of  other  general  laws:  Brodhead  v.  MUwcmkee, 
19  Wis.  024;  88  Am.  Dec.  711;  compare  AUen  v.  Pioneer  Press  Co.,  40  Minn. 
117;  12  Am.  St.  Bep.  707,  and  note  as  to  statutes  of  local  application. 
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[In  BaHK.] 

Humphreys  v.  Hopkins. 

[81  Gaufobkia,  A&LJ 
4TTA0RinDIT  OF  PbOPSRTT  IN  CUBTODT  OF  FORUOH  RjUEiyKK.  —A  f— hf 

appointed  in  a  foreign  jurisdiction  to  take  poesettion  of  the  property  of  a 
railway  corporation  and  carry  on  its  basineie,  and  who  in  ponnanoe  of 
hia  authority  ai  such  reoeirer  has  token  the  property  into  hia  aotoal  poa- 
•asaion,  within  the  jarisdiction  of  the  oourt  by  which  he  waa  appointed, 
cannot  hold  such  property  against  the  claim  of  a  citiaen  of  California^ 
who,  npon  finding  the  property  in  that  state,  has,  in  pursuance  of  ite 
laws,  caused  it  te  be  attached  as  security  for  hia  just  demands  against 
the  railway  company. 
Replxvim  bt  Fobbion  Rbobiybb.  —  A  receiver  appointed  by  the  court  of 
another  stete,  for  the  benefit  of  creditors  there,  can  only  sue  in  this  state, 
as  such  receiver,  on  the  ground  of  comity;  and  the  principle  of  comity 
will  not  be  so  far  extended  as  to  sustain  a  suit  by  him  to  replevy  prop- 
erty of  the  debtor  which  haa  been  attached  iu  thia  atato  by  a  creditor  re- 
aiding  therein,  notwithatanding  the  property  when  attached  waa  in  the 
actual  possession  of  the  receiver,  and  had  been  brought  by  him  from  the 
state  where  he  waa  appointed. 

Action  for  the  recovery  of  personal  property.  The  opinion 
states  the  case. 

Frank  M.  Stone^  for  the  appellant 

r.  Z.  Slakeman^  for  the  respondents. 

Beatty,  C.  J.  The  plaintiffs  in  this  action  are  receivers  of 
the  road  and  other  property  of  the  Wabash,  St  Louis,  and 
Pacific  Railway  Company.  They  were  appointed  by  the 
United  States  circuit  court  for  the  eastern  district  of  Mis- 
souri, May  25,  1884,  by  an  order  made  in  an  action  to  which 
the  railway  company  was  a  party,  and  were  thereby  author- 
ised to  take  possession  of  said  road,  to  manage,  control,  and 
operate  it,  and  preserve  and  protect  all  its  property.  At  the 
date  of  their  appointment  a  certain  freight-car  belonging  to 
the  company  was  at  Toledo,  in  the  state  of  Ohio,  where,  on  the 
29th  of  May,  1884,  it  came  into'tbeir  possession.  It  was  sub- 
sequently brought  by  them  in  the  course  of  their  business  as 
receivers  to  the  city  of  St.  Louis,  in  the  state  of  Missouri,  a 
place  within  the  jurisdiction  of  the  court  by  which  they  were 
appointed.  On  the  16th  of  March,  1885,  they  loaded  the  car 
with  freight  consigned  to  San  Francisco,  intending  that  when 
the  freight  was  unloaded  at  San  Francisco  the  car  should  be 
returned  to  St.  Louis.  While  the  car  was  in  San  Francisco  it 
was  attached  by  the  defendant,  as  sheriff  of  San  Francisco,  in 
a  suit  brought  by  Henry  Payot  and  Isaac  Upham  against  the 


Dec.  1889.]  Humphbstb  v.  Hopkins.  77 

railway  company.    Payot  and  XJpham  were  eitfzeni  of  Ciali« 
fornia,  resident  and  doing  business  in  San  Francisco. 

This  action  was  thereupon  commenced  by  the  plaintiffs  to 
recover  the  car  so  attached.  The  judgment  of  the  superior 
court  was  in  their  favor.    Defendant  appeals. 

The  question  presented  by  the  appeal  is,  whether  a  receiver 
appointed  in  a  foreign  jurisdiction  to  take  possession  of  the 
property  of  a  railway  corporation  and  carry  on  its  business, 
and  who  in  pursuance  of  his  authority  as  such  receiver  has 
taken  the  property  into  his  actual  possession  within  the  juris- 
diction of  the  court  by  which  he  was  appointed,  can  hold  such 
property  against  the  claim  of  a  citizen  of  this  state,  who,  upon 
finding  the  property  here,  has,  in  pursuance  of  our  laws,  caused 
it  to  be  attached  as  security  for  his  just  demands  against  the 
railway  company. 

Counsel  for  appellant  contends  for  the  proposition  that  a 
foreign  receiver  has  no  capacity  to  sue  in  his  oflScial  character 
in  our  courts,  but  we  do  not  understand  the  authorities  to  sus- 
tain this  extreme  view.  The  question,  however,  need  not  be 
decided  in  this  case,  for  the  plaintiffs,  besides  being  receivers 
of  the  road,  had  an  actual  and  lawful  possession  of  the  prop- 
erty at  the  time  of  its  seizure,  and  by  virtue  of  that  possession 
could  undoubtedly  have  recovered  it  from  a  mere  trespasser. 

But  their  mere  possession  of  the  property  of  a  foreign  debtor 
cannot  be  held  to  exempt  it  from  the  claims  of  attaching 
creditors.  A  debtor  cannot,  by  placing  or  allowing  his  prop- 
erty to  be  in  the  possession  of  a  third  party,  screen  it  from  at- 
tachment. However  lawful  the  possession  of  the  bailee,  the 
property  is  still  subject  to  attachment  or  garnishment  at  the 
suit  of  a  creditor  of  the  owner.  Such  rights  as  the  bailee  may 
have  to  the  use  or  possession  of  the  property,  and  such  liens 
as  he  may  have  upon  it,  will  of  course  be  protected,  but,  sav- 
ing the  rights  of  the  bailee,  the  creditor  may  take  it 

The  question  in  such  cases,  therefore,  is  not  as  to  the  law- 
fulness of  the  bailee's  possession,  or  his  right  to  recover  the 
property  from  a  mere  trespasser:  it  is  a  question  as  to  which 
right  is  superior, — his  or  the  attaching  creditor's. 

And  such  is  the  question  here.  Conceding,  as  we  think 
must  be  conceded,  that  these  plaintiffs  could  have  recovered  the 
car  in  controversy  from  a  mere  wrong-doer  by  virtue  of  their 
lawful  possession  at  the  date  of  the  seizure,  if  not  by  virtue  of 
their  office,  still  it  remains  to  be  decided  whether  they  could 
it  from  the  defendant,  who  justifies  under  a  writ  of 
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attachmmt  fmied  at  the  suit  of  ciiisens  of  the  itate  of  Califor- 
nia to  enforce  a  just  demand  against  the  owner  of  the  property. 

The  solution  of  this  question  depends  upon  the  effect  to  be 
given  to  the  order  of  the  court  of  Missouri,  under  whose  ap- 
pointment the  plaintiffs  are  acting. 

For,  we  repeat,  the  mere  possession  by  the  plaintiffs  of  the 
debtor's  property,  however  lawful,  does  not  screen  it  from  at- 
tachment To  show  a  right  superior  to  that  of  creditors,  they 
must  fall  back  upon  the  order  appointing  them  receivers,  and 
must  depend  upon  the  comity  of  this  state  as  to  the  effect  to 
be  allowed  that  order. 

The  substance  of  that  order  has  been  already  stated.  It 
does  not  pretend  to  vest  the  title  to  the  property  of  the  rail- 
road company  in  the  receivers;  it  merely  directs  them  to  take 
possession  of  and  use  the  property  for  the  benefit  presumably 
of  creditors  of  the  company  who  have  resorted  to  that  particu- 
lar forfim  for  the  enforcement  of  their  debts. 

The  authorities  as  to  the  effect  to  be  given  in  other  jurisdic- 
tions to  such  orders  are  collected  in  a  note  to  the  case  of  Alley 
V.  CoMpari^  6  Am.  St.  Rep.  185.  The  result  is  summed  up  by 
the  editor  (p.  189)  as  follows:  '^We  deduce,  therefore,  from  a 
thorough  examination  of  the  cases  and  text-books  upon  the 
subject,  that  the  great  weight  of  authority  is,  and  should  be, 
in  keeping  with  the  decision  rendered  by  Mr.  Justice  Wayne 
in  Booth  V.  Clarib,  17  How.  334,  that  a  foreign  receiver  has  no 
right  to  sue  in  another  state;  but  that,  on  the  ground  of  com- 
ity, the  court  will,  in  a  just  and  proper  exercise  of  a  sound 
legal  discretion,  permit  such  suits  to  be  maintained  for  the 
purpose  of  thereby  doing  justice  where  the  good  of  a  large 
number  would  demand  it,  by  recognizing  the  orders  and  judg- 
ments of  the  courts  of  a  sister  state.  But  in  none  of  the  cases 
is  such  right  to  sue  conceded,  or  the  suit  permitted  to  be  main- 
tained by  the  foreign  receiver,  where  the  claim  sought  to  be 
enforced  conflicts  with  the  rights  of  citizens  or  creditors  in 
the  state  where  the  suit  is  brought" 

We  think  that  the  effect  of  the  decisions  is  correctly  stated 
in  this  extract  from  Mr.  Freeman's  note,  and  we  think  that  in 
this  case  justice  to  our  own  citizens  requires  that  we  should 
not  extend  the  principle  of  comity  so  far  as  to  award  this 
property  to  the  representatives  of  creditors  residing  in  other 
states,  and  who  are  seeking  to  hold  it  for  their  own  exclusive 
benefit 

The  judgment  and  order  appealed  from  are  reveraed,  and 
cause  remanded. 
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THORXTOir,  J.,  delivered  a  disteoting  opinion,  of  whieh  tbe  fonowing  li  • 
qrnopui:  It  ib  aligned  thai  tho  plaintifia,  nang  a«  rocoireni  oannot  maintMB 
thk  aotioo,  inasmQch  a«  a  reoeivor  cannot  maintain  an  action  ont  of  tho 
juiadietion  of  tho  court  which  appointed  him.  Oonoeding  this  to  bo  tho 
fanoral  nk,  ttOl  tho  plaintiib  can  maintain  this  action.  The  right  to  rao  io 
foondod  on  tho  pooieiiion  of  the  car  delirered  to  tho  plaintifEi,  m  roeoiTorOp 
bj  tho  company,  at  Toledo^  and  its  being  taken  from  that  place  by  tho  plain- 
tifi,  in  their  management  and  carrying  on  of  tho  business  of  tho  company, 
to  81  Louis,  where  it  was  loaded  and  sent  to  San  Francisco.  This  posses* 
sion  was  given  in  pursuance  of  the  order  of  the  courts  and  was  never  after- 
wird  disturbed  by  the  company.  It  remained  in  the  receivers  unchanged 
nutil  the  car  was  attached  in  this  state.  During  tho  period  of  this  posses* 
sion,  the  plaintiib,  without  challenge,  used  this  car  in  carrying  on  the  bnsi* 
nsss  of  tho  railroad  company.  This  continued  possession  was  lawful,  and 
vested  in  them,  as  individuals,  a  special  property,  on  which  they  can,  as 
individuals,  maintsin  this  action.  This  conclusion  is  supported  on  prinoiple 
sad  by  anthority:  Chicago  He.  R.  R,  Of.  v.  Keohtk  NorUmn  Um  PoAd  Cb., 
106  lU.  317;  48  Am.  Esp.  657;  OQqOi  v.  Wooldridge,  8  Bazt  680:  85  Am.  Rep. 
716;  P<md  v.  Cooke,  46  Conn.  126;  29  Am.  Rep.  668;  MeAlpim  v.  Jcmu,  10 
U.  Ann.  662;  Hurd  v.  Cii^  i^BUubeik,  41  K.  J.  L.  1. 

The  property  sued  for  in  this  case  was  in  the  possession  of  the  receivers 
within  the  jurisdiction  of  the  court  appointing  them.  They  got  their  posses- 
sion in  Ohio  by  delivery  from  the  owner,  and  took  the  car  to  St.  Louis,  where 
it  was  within  the  jurisdiction  of  the  circuit  court  of  the  United  States  forthe 
eastern  district  of  Missouri.  The  fact  that  they  got  possession  of  the  oar 
out  of  the  jurisdiction  of  the  appointing  court  cannot  make  any  material 
diflbrenoe,  when  the  property  was  at  once  carried  into  such  jurisdiction,  and 
therein  retained  in  their  possession.  It  cannot  affect  the  right  of  the  plain* 
tiflb  to  reoovar  that  the  oar  was  afterwards  sent  by  them,  in  the  course  of 
their  duty,  and  in  the  proeecution  of  the  business  which  they  were  appointed 
to  carry  on:  Ckkago  ete.  R,  R,  Co.  v.  Ktokuk  Northern  IAm  Packet  Co.,  106 
ID.  323;  48  Am.  Rep.  557.  In  the  aame  line  of  decision  are  Low  v.  Bwrowe, 
12Gd.  188»  and  Z^eurff  V.  Adanu,  70 Id.  403, 59  Am.  Rep.  423;  and  also  FTiOvHson 
V.  Otdver,  25  Fed.  Rep.  639,  where  a  judgment  was  recovered  by  a  receiver 
of  a  corporation  appointad  by  a  New  Jersey  courts  and  the  receiver,  as  owner 
of  the  judgment  in  his  individual  capacity,  was  allowed  to  recover  on  it  in  a 
action  brought  in  the  United  States  circuit  court  for  the  southern  district  of 
New  York.  See  also  Bidef  Je  v.  WUkhu,  1  Pet.  686;  Talmagey.  Chapel,  16  Mass. 
71;  TrteoiJdck  v.  Austin,  4  Mass.  34, 35;  Barker  v.  Higgins,  41  Md.  539;  Cherrp 
V.  Speighi,  28  Tex.  503;  Rucka  v.  Taylor,  49  Miss.  552;  Morton  v.  Batch,  54 
Mol  408;  Story  on  Conflict  of  Laws,  sees.  516,  517.  The  cases  above  referred 
to  are  aU  governed  by  the  rule  that  a  titie  to  personal  property  once  vested 
and  duly  acquired  by  the  lex  ret  eUtB  will  be  deemed  valid,  and  be  respected 
as  a  lawful  and  perfect  title  in  every  other  country:  Id.,  sec.  884.  There  is 
nothing  in  the  foregoing  in  conflict  with  what  is  laid  down  in  Booth  v.  Clark, 
17  How.  822.  The  action  in  that  case  was  attempted  to  be  maintained  in 
the  eifonit  court  for  the  district  of  Columbia*  on  the  mere  order  of  a  chancery 
eeort  of  the  state  of  New  York  appointing  a  receiver.  The  receiver  ao  ap. 
pointed  failed  to  ahow  that  he  had  ever  had  possession  of  the  claim  or  the 
sTidencee  of  the  daim  the  proceeds  of  which  he  sought  to  recover.  On  the 
eontiary,  the  daim  had  always  been  in  the  possession  of  another.  The  conrt 
dvaDs  en  tko  delay  of  the  receiver  to  take  stepe  to  get  possession  of  this 
kterial  fact  in  the  ease.     Booth  v.  Cktrh,  mpra,  was  properly 
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ehamotarted  In  ffmard  ▼•  Durani,  19  F«d.  Eep.  477,  m  aii  action  hjmn- 
oeiver,  a  mere  officer  and  aenrant  of  the  oovrt  appointing  him,  and  having  no 
tiUe  to  the  fund  by  assignment  or  conveyance,  or  other  lien  or  interest  than 
that  derived  from  his  appointment  It  may  well  be  conceded  that  snch  an 
officer,  on  anch  a  showing  ol  title,  cannot  recover  in  a  foreign  jurisdiction. 
If  the  receiver  in  Booik  v.  Clark,  mtpra,  had,  after  his  appointmenti  got  pos- 
session of  the  daim  prior  to  its  coming  to  the  hands  of  Clark's  assignee  in 
bankruptcy,  and  this  had  been  shown,  the  court  would,  no  donbt^  in  accord^ 
ance  with  the  principle  of  its  rule  laid  down  in  BidcUe  v.  WUktiu,  1  Pet.  686, 
have  held  in  favor  of  Booth«  who  would  then  have  shown  an  individual  and 
personal  right  to  recover.  The  oases  which  follow  B<Mth  ▼.  Chrk,  mipra,  are 
like  it  in  the  material  feature  above. pointed  onl  In  all  these  oases  the  re- 
ceiver relied  on  his  order  of  appointment  merely  to  recover.  If  this  ooaft 
sanctions  the  contention  ol  plain  tiffs*  counsel,  it  will  authoriie  the  taking  of 
property  from  the  hands  of  a  court  having  ample  jurisdiction,  which  had, 
through  the  agency  of  a  receivsr  (its  own  instrument),  gotten  lawful  p 
sion  of  property,  and  whose  posieesion  was  lawful,  whon  this  property 
attached  here. 

The  statements  made  in  the  note  referred  to  in  the  prevailing  opinion  re- 
late merely  to  a  suit  by  a  receiver  in  a  foreign  Jurisdiction,  where  he  had 
never  reduced  the  property  to  possession,  and  relies  solely  on  the  order  of 
appointment  to  recover.  A  careful  perusal  of  the  note  will  make  this  «>vi- 
dent.  It  cites  no  case  which  holds  that  a  receiver,  after  he  has  reduced  the 
property  of  the  litigant  to  possession,  and  it  is  taken  from  him,  cannot  sue 
for  it  in  any  jurisdiction  where  he  can  find  it.  The  title  vests  in  the 
ceiver  when  he  has  reduced  the  property  to  possession,  and  on  this  title  he 
recover.  The  title  thus  vested  gives  him  a  right  to  recover  in  the  courts  of 
every  civilixed  country,  not  as  a  matter  of  comity,  but  of  right.  No  court 
has  a  right  to  take  the  property  of  one  person  and  give  it  to  another,  or  have 
it  sold  for  the  benefit  of  another.  Considerations  of  comity  only  arise  where 
the  receiver  soes  in  a  foreign  jurisdiction  on  the  mere  order  of  appointmenk 
Comity  allows  snoh  suit  where  there  is  no  legal  policy  that  forbids  it.  Suoh 
a  oass  is  HmrdY.  Stkabdh,  41  N.  J.  L.  1. 

The  special  property  vested  in  the  receiver  gives  him  a  title  on  which  be 
can  recover  anywhere.  A  sheriff  gets  only  a  special  property  where  he  has 
levied  an  execution,  and  on  such  title  he  can  sue  and  recover  anywhere. 
The  title  of  the  receiver  vested  when  he  reduced  this  car  to  possession  by 
the  consent  of  the  corporation.  He  then  sent  it  out  of  the  state  of  Misaoori 
for  a  lawful  purpose.  Why  has  a  creditor  a  right  to  attach  it  7  It  was  not^ 
when  attached,  the  property  of  the  corporation,  but  of  the  receiver  of  the 
court,  of  which  the  receiver  is  the  hand  and  instrument.  A  creditor  cannot 
attach  the  property  of  one  person  to  pay  a  debt  due  him  by  another.  The 
statement  in  the  complaint  that  the  pUintiA  were  appointed  receivers  by 
the'  court  in  Missouri  shows  the  origin  of  their  right;  but  it  is  further 
alleged  that  the  plaintifls  took  possession  of  the  car,  and  held  it  until  snoh 
possession  was  interfered  with  by  the  defendant.  The  plainti£b  ooont 
specially  on  their  own  possession,  and  there  is  nothing  to  prevent  them  from 
recovering  on  their  individual  rights.  The  averment  as  to  their  being  re- 
oeivers  may  be  regarded  as  dueriptio  penofna,  and  may  be  rejected  as  aar- 
plusage,  in  accordance  with  the  rule  hud  down ,  in  LewiB  v.  Adamt,  70  OaL 
411,  412;  659  Am.  Rep.  423.  The  judgment  and  order  should  be  affirmed, 
McFarland,  J.,  also  dissented,  and  concurred  with  most  of  the  views 
pressed  in  the  dissenting  opinion  of  Mr.  Justice  Thornton. 
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Oar  note  to  JOey  t.  Cagpari,  •  Am.  St.  Rap.  179-190,  was  raferred  te  oad 
apoa  bolh  in  the  proTailing  and  in  the  ditaonting  opinion  in  the  prin* 
BSM.  We  tcnst  thnt  this  will  not  be  regarded  m  eoffioient  to  oonvioft 
na  either  of  ambigoity  or  of  aelf-contmdiction  in  whnt  waa  aaid  in  that  note. 
We  there  nndertook  to  atate  the  general  mle  controlling  aetiona  by  rooeiTera 
brongfat  ineoorte  other  than  thoee  of  the  atate  in  which  they  were  appointed, 
bat  we  alao  atated  the  qnalifioatione  of  that  mle  now  reoogniaed  by  the  vaat 
majority  of  the  eonrte  whieh  have  oonaidered  it;  and  whiie  we  atated  the 
general  mle  aa  it  ia  qnoted  in  the  prevailing  opinion,  we  have  no  doubt  that 
we  alao  ahowed  that  qnalificationa  of  it  had  been  reoogniaed,  and  that  thoee 
qnalificationa  were  each  aa  were  relied  upon  by  Jndge  Thornton  in  his  dia- 
aenting  opinion;  and  aa  between  the  diaaenting  and  the  prevailing  opinion  in 
the  principal  eaae,  we  doabt  not  that  the  former  more  eomctly  repreaente 
the  law  wgqa  the  anbjeot  aa  it  ia  now  generally  reoogniaed  in  the 


The  error,  aa  we  eonoeive  it»  in  the  prevailing  opinion  ia  in  aaanming  that 
the  olaim  aooght  to  be  enforced  eonfiioto  with  the  righto  of  ottiaena  and 
ereditoff*  of  the  atate  in  whieh  the  aoit  waa  broaght.  The  property  in  eon- 
trovera J  had  never  been  in  the  atate  of  California,  ao  far  aa  the  record  ahowa, 
ontii  it  waa  bron|^t  there  by  the  receiver  in  the  diacharge  of  hia  dntiea  aa 
each.  It  waa  in  another  jnriadietion  when  the  receiver  waa  appointed.  Pnr- 
anant  to  the  order  of  the  eoort,  and  by  virtne  of  hia  righto  aa  receiver,  he 
had  taken  poaaeeaicn  of  the  property.  The  creditora  in  Galifomia  had  no 
eapecial  righto  with  regard  to  that  property;  they  eonld  not  have  attached  i^ 
or  levied  any  other  writ  npoo  it,  in  the  atate  of  California,  becanae  it  waa  not 
and  never  had  been  within  the  reaoh  of  any  proceaa  which  oonld  iaane  in  that 
atate;  and  it  cannot  be  traly  aaaerted  that  if  the  conrt  in  the  principal  caee 
had  anatained  the  daim  of  the  receiver  that  the  Galifomia  creditora  would 
have  been  in  any  worae  poaition  than  if  auoh  receiver  had  never  been  ap» 
pointed  or  had  never  taken  poaaeaaion  of  the  property  in  controveray. 

By  the  appointment  of  the  receiver  and  hia  taking  poaaeaaion  of  the  prop- 
oaty,  it  waa  placed  in  ooatody  of  the  law,  and  aa  the  California  creditora  had 
M>  meana  of  enforcing  their  olaima  againat  the  property  before  it  waa  taken 
into  snoh  ooatody,  they  were  not  injured  thereby,  and  there  waa  no  anffi* 
cient  reaaon  for  refuaing  to  aid  the  court  out  of  whoee  poaaeaaion  the  prop- 
oaty  waa  taken  to  regain  auch  poaaeaaion.  The  general  rule  and  the  limi- 
tation of  it  af^licable  to  thii  caae  were,  in  onr  judgment,  correctly  ateted 
by  the  aupreme  oourt  of  Illinoii  in  the  following  language:  "  The  general 
lloctrine  that  the  powera  of  a  receiver  are  co-extensive  oidy  with  the  juria- 
of  the  oourt  making  the  iq^pointment^  and  particularly  that  a  foreign 
•▼or  ahoold  not  be  permitted,  aa  againat  the  daama  of  creditora  residing 
in  fiB^****^''  atete,  to  remove  from  anch  ateto  the  aaaeto  of  the  debtor,  it  being 
the  policy  of  every  government  to  retain  in  ito  own  handa  the  property  of  a 
dobtor  until  aU  domeetio  olaima  againat  it  have  been  aatiafied,  we  fully  con- 
enda,  and  were  thia  the  oaae  of  property  aituato  in  thia  atete,  never  having 
within  the  juriadiotion  of  the  oourt  that  appointed  the  receiver,  and 
having  been  in  the  poeaeaiion  of  the  receiver,  it  would  be  covered  by 
the  above  principles^  whioh  would  be  deeiaive  againat  the  claim  of  the  appel- 
lee. But  the  fact  that  the  property  at  the  time  of  the  appointment  of  the 
veeeiver  waa  within  the  juriadiotion  of  the  court  making  the  appointment, 
and  waa  there  taken  into  the  actoal  poeaeeaton  of  the  receiver,  and  continued 
■a  hie  poeaeeaion  until  it  waa  attaohed,  teke  the  caae,  aa  we  conceive,  out 
«f  the  range  of  the  foregoing  principlea.  We  are  of  the  opinion  that  by  the 
▲m.  ax.  Est.,  Vol.  XY.— • 
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raoelTer't  taking  poMaaaioB  of  the  barge  in  question  within  the  Jnriedietinn 
of  the  ooort  that  appointed  him,  he  beoame  Tested  with  a  special  property  in 
the  barge,  like  that  whioh  a  sheriff  aoqnires  by  the  seisnre  of  goods  in  ex» 
ention,  and  that  he  was  entitled  to  protect  this  special  property  while  it  ooo- 
tinned,  by  action,  in  like  manner  as  if  he  had  been  the  absolnte  owner. 
Having  taken  the  property  in  his  possession,  he  was  responsible  for  it  to  th« 
eonrt  that  appointed  him,  and  had  given  a  bond  in  a  large  snm  to  cover  his 
responsibility  as  a  receiver,  and  to  meet  snoh  liability  he  might  maintain  any 
appropriate  proceeding  to  regain  possession  of  the  barge  which  had  been 
taken  from  him:  Bo^k  v.  Townei,  9  Leigh,  158;  Singerly  ▼.  F<a,  76  Pa.  St  114. 
It  is  well  settled  that  a  sheriff  does  by  the  seizuro  of  goods  in  execution  ac- 
quire a  special  property  in  them,  and  that  he  may  maintain  trespass,  trover, 
or  replevin  for  them":  Chicago,  M..  S  8L  P.  R*y  v.  Kiohtk,  106  IlL  817;  48 
Am.  Rep.  657;  OagOL  v.  Wooldriige,  8  Baxt  680;  86  Am.  Rep.  716;  Pond  v. 
Cooke,  45  Conn.  126;  29  Am.  Rep.  068. 

It  will  be  observed  that  the  legitimate  conseqnenoe  of  the  application  of  the 
rule  supported  by  the  prevailing  opinion  in  the  principal  ease  is  the  sub- 
stantial denial  of  the  right  of  the  courts  to  appoint  receivers  of  the  property 
of  railways  and  of  other  property,  which,  in  its  ordinary  nee^  mnst  neces- 
sarily cross  state  lines;  for  the  right  to  appoint  a  receiver  of  such  property  is 
fruitless  if  the  property  may  not  be  used  in  its  ordinary  way  without  expos- 
ing the  receiver  to  its  loss  at  the  instance  of  creditors  residing  in  another 
state  into  which  it  may  be  taken.  If  receivers  of  snoh  property  are  to  be 
appointed  at  all,  the  courts  of  different  states  mnst  necessarily,  in  the  exer- 
cise of  that  comity  which  they  would  like  to  have  conceded  to  their  own 
Judicial  proceedings,  protect  Uie  possesiion  of  receivers  bringing  property 
within  states  other  than  that  wherein  they  were  appointed.  If  the  receiver 
of  a  railway  may  not  use  its  oars  in  transporting  freight  into  other  states 
without  forfeiting  his  speeial  property  therein,  then  his  receivership  is  a  snb- 
stantiai  condemnation  to  idleness  and  decay  of  the  property  which  was  in- 
trusted to  his  care  in  the  hope  that,  through  his  agency,  it  might  continne  to 
answer  the  public  and  private  purpoees  for  which  it  was  originally  acquired, 
and  at  the  same  tims  realise  just  profits  for  those  owning  or  having  lieos 
nponil 
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[81  CAuroaHiA,  696.  | 
AmiiLATI    JuUBDIOnOV    OF    SUFRKMB    CoURT    It    HOT    DMrMmiMT  VPO* 

€k>UNTBROLAiM  sct  up  by  the  defendant;  and  a  motion  to  dismiss  an  ap- 
peal upon  the  ground  that  defendant's  demand  upon  his  coontorclaim 
does  not  amount  to  three  hundred  dollars  will  be  denied.  In  an  action 
brought  to  recover  a  money  demand,  the  ad  damrmm  dause  of  the  com- 
plaint is  the  test  of  jurisdiction;  and  if  the  amount  sued  for  is  large 
enough  to  give  the  superior  court  jurisdiction,  the  supreme  court  has 
jurisdiction  on  appeal,  whether  the  appeal  be  taken  by  the  plaintiff  or 
defeudantb 
CoKTiUCT  lOB  PxftMAifBifT  EicPLOYXBHT,  MsAViKO  OF.  —  Where  an  em- 
ployer agrees  that  the  employment  shall  be  permanent  as  long  as  the 
employee  desires  to  make  it  so,  in  consideration  of  the  latter*s  using  hia 
beat  efforts  to  extend  the  business,  such  agreement  does  not  mean  thai 
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Ihe  amploynMBt  thall  bo  for  life,  or  for  any  fixed  or  eertoin  period,  Imt 
only  ihat  it  ehall  oontinne  indefinitely,  and  until  one  or  the  other  of  the 
parties  shall  wilh  for  some  good  reason  to  sever  the  relation. 

BkPLOTBA    JUBTinXD    IN    TXRBCINATINO    COMTRACT     OF    HiRINO     WHSX.  — 

Where  an  employer  agrees  to  pay  an  employee  a  fixed  minimnm  sal* 
ary,  npoo  the  latter'*  representations  as  to  the  bnstness  at  his  ooiumand, 
with  an  understanding  that  the  compensation  shall  be  increased  as  the 
iMisinees  increases,  and  the  representations  of  the  employee  prove  to  be 
untrue,  and  the  business  does  not  justify  the  payment  of  the  minimum 
salary  promised,  the  employer  is  justified  in  refusing  to  continue  the 
employment,  unless  the  employee  will  accept  for  his  services  a  fair  and 
ratable  proportion  of  the  profits  actually  arising  from  the  business  con- 
trolled by  him;  and  if  such  an  iMer  is  made  to  him,  and  refused  by  him, 
and  he  thereupon  leaves  the  employmenti  his  leaving  will  be  deemed 
voluntary. 

AcnoN  to  recover  damages.    The  opinion  atatefi  the  case. 
Jarboe,  Harrisim^  and  OoodfeUow^  for  the  appellanta. 
Henry  Perry,  for  the  respondent. 

Bblchbr,  C.  C.  The  plaintiff  brought  this  action  to  recover 
damages  for  his  wrongful  dismissal  from  the  employment  of 
defendants.  It  is  alleged  in  the  complaint  that  defendants 
were  carrying  on  the  business  of  grocers  in  the  city  of  San 
Francisco;  that  they  negotiated  with  plaintiff  to  enter  into 
their  employment  as  solicitor  for  customers  for  their  gro- 
ceries, teas,  wines,  etc.;  and  that  on  the  twenty-fourth  day  of 
November,  1886,  it  was  agreed  by  and  between  plaintiff  and 
defendants  that  in  consideration  of  his  entering  into  their 
employment  as  such  solicitor,  and  using  all  his  efforts  to 
secure  certain  named  persons  as  customers,  and  to  extend 
their  business,  'Hhey  would  give  him  permanent  employment 
BO  long  as  he  should  use  his  best  efforts  to  extend  their  busi- 
ness, paying  him  at  the  rate  of  twenty  dollars  per  week,  and 
increase  his  salary  as  the  business  increased  ";  that  plaintiff 
performed  all  the  conditions  of  his  contract,  procured  the 
persons  named  and  others  as  customers  for  defendants,  and 
largely  increased  their  profits;  but  that  defendants,  on  the 
second  day  of  April,  1887,  wrongfully,  and  without  just  or 
reasonable  cause,  dismissed  plaintiff  from  their  employment, 
to  his  damage  in  the  sum  of  six  thousand  dollars,  for  which 
he  asked  judgment 

The  answer  denied  the  foregoing  allegations  of  the  complaint, 
and  alleged  that  in  November,  1886,  they  employed  plaintiff, 
upon  his  representations  that  he  could  bring  to  them  orders 
for  groceries  amounting  to  between  two  thousand  and  three 
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thousand  dollars  per  month;  that  it  was  then  agreed  that  plain- 
tiff  should  be  paid  a  salary  of  twenty  dollars  per  week  until  it 
could  be  ascertained  what  amount  of  orders  he  could  bring  to 
defendants;  that  he  continued  in  their  employ  until  about 
the  9th  of  April,  1887;  that  he  did  not  bring  to  them  orders 
amounting  to  two  thousand  dollars,  or  to  any  sum  exceeding 
four  hundred  dollars  per  month;  that  the  wages  paid  him  at 
all  times  exceeded  the  profits  derived  from  the  business  brought 
in  by  him;  that  on  or  about  the  1st  of  April,  1887,  defendants 
proposed  to  pay  plaintiff  certain  sums  in  proportion  to  the 
business  he  should  bring  them,  and  that  he,  after  taking  time 
to  consider  the  proposition,  declined  to  accept  it,  and  then  vol- 
untarily left  their  employment.  Defendants  further  set  up  a 
counterclaim  for  $251,  money  lent 

The  court  found  the  facts  as  to  the  employment  and  dismis- 
sal of  plaintiff  to  be  as  alleged  in  the  complaint,  and  that  he 
sustained  damage  by  the  dismissal  in  the  sum  of  $190,  for 
which  sum  judgment  was  entered  in  his  favor.  There  was  no 
finding  as  to  the  counterclaim,  or  as  to  any  of  the  affirmative 
Allegations  of  the  answer. 

The  defendants  moved  for  a  new  trial,  which  was  deniedi 
»nd  have  appealed  from  the  judgment  and  order. 

1.  The  respondent  moves  to  dismiss  the  appeal  "  upon  the 
ground  that  the  demand  of  defendants  upon  their  counter- 
claim on  file  herein  does  not  amount  to  the  sum  of  three  hun- 
dred dollars,  and  that  this  court  has  no  jurisdiction  to  hear 
said  appeal." 

The  motion  to  dismiss  the  appeal  should  be  denied.  The 
power  of  this  court  to  hear  and  determine  the  matters  in  con- 
troversy  here  is  in  no  way  dependent  upon  the  counterclaim 
flet  up  by  defendants.  Under  our  present  constitution  and 
laws,  when  an  action  is  brought  to  recover  a  money  demand, 
the  ad  damnum  clause  of  the  complaint  is  the  test  of  jurisdic- 
tion. If  the  amount  sued  for  is  large  enough  to  give  the 
superior  court  jurisdiction,  the  supreme  court  has  jurisdiction 
on  appeal;  and  this  is  so  whether  the  appeal  be  taken  by  the 
plaintiff  or  defendant:  DashieU  v.  Slingerland,  60  Cal.  653; 
Bailey  v.  Sloan,  65  Id.  887. 

2.  It  is  contended  for  appellants  that  the  findings  were  not 
justified  by  the  evidence,  and  we  think  this  contention  should 
be  sustained.  It  appears  from  plaintiff's  testimony  that  he 
bad  been  in  the  employment  of  one  Lebenbaum,  soliciting  or- 
ders for  groceries,  and  had  been  receiving  from  forty  to  fifty 
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dollars  per  month  for  his  seryices.  About  the  20th  of  Noven> 
ber,  1886,  he  saw  defendant  Qoldberg,  and  was  offered  by  him 
twenty  dollars  per  week  if  he  would  work  for  defendants,  and 
get  for  them  certain  named  customers.  He  then  states  the 
arrangement  made  as  follows:  "  Well,  now,  says  I,  while  it  is 
&  very  good  increase  of  salary,  will  it  be  permanent,  Mr. 
Goldberg?  'It  will,'  says  he;  Mt  will  last;  it  will  be  perma-^ 
nent' ''  He  further  states  that  he  did  not  go  to  work  for  a  few 
days,  and  that  at  his  request  the  cashier  of  defendants  drew 
up  and  gave  to  him  a  written  memorandum  of  the  agreementi 
which  reads  as  follows:  — 

''  San  Francisco,  November  24,  1886. 
**  To  whom  it  may  concern:  At  the  request  of  Mr.  Lord,  and 
to  satisfy  him,  in  his  own  mind,  that  our  intentions  are  wholly 
honest  as  regards  his  permanency  in  our  employ,  we  hereby 
declare  that  our  interests  are  one,  and  the  greater  number  of 
friends  and  their  patronage  that  he  can  bring  to  our  store,  the 
greater  will  be  his  income  from  us,  and  his  position  is  perma* 
nent  so  long  as  he  desires  to  make  it  so. 

[Signed]  ''  Goldbbro,  Bowen,  A  Co." 

Continuing,  plaintiff  testified  ^Uhat  he  remained  in  the 
employment  of  defendants  until  the  ninth  day  of  April,  18S7, 
and  was  paid  by  them  twenty  dollars  per  week  until  said  time; 
that  at  said  time  defendants  complained  that  the  business  in- 
troduced by  plaintiff  was  not  sufficient  to  warrant  them  con- 
tinuing the  existing  arrangements  with  plaintiff,  and  stated  to 
plaintiff  that  they  would  not  do  so  any  longer.  The  defend- 
ants at  the  same  time  offered  to  enter  into  a  written  contract 
with  plaintiff,  to  continue  until  January  following,  to  pay  him 
one  half  of  the  profits  which  should  be  derived  by  them  from 
all  hotel,  restaurant,  and  institute  business  which  should  be 
introduced  to  them  by  plaintiff,  and  also  ten  per  cent  upon 
the  amount  of  all  family  trade,  exceeding  four  hundred  dol- 
lars per  month,  introduced  to  them  by  plaintiff;  that  plain- 
tiff, after  consultation  with  his  friends,  refused  said  offer,  and 
that  the  relations  between  plaintiff  and  defendants  were  there- 
upon severed  without  further  negotiations."  He  further  testi- 
fied, on  cross-examination,  *'  that  he  had  not  since  leaving  the 
employment  of  defendants  made  any  efforts  whatever  to  ob- 
tain any  employment,  and  that  he  had  not  earned  anything 
since  leaving  defendants." 

For  the  defendants  it  was  proved  that  in  the  negotiations 
lelatire  to  the  employment  of  plaintiff,  he  represented  that  he 


86  LOBD  V.  GOLDBBBO.  [CbL 

could  control  and  introduce  to  defendants  business  amounting 
to  between  two  and  three  thousand  dollars  per  month,  but 
that  the  total  amount  of  business  introduced  to  them  by  him 
during  the  whole  lime  of  his  employment  was  only  seventeen 
hundred  dollars,  and  that  the  average  profits  derived  from 
such  business  did  not  exceed  ten  per  cent;  that  defendants  in* 
tended,  when  they  employed  plaintiff,  to  retain  him  in  their 
employment  permanently,  and  that  the  only  reason  which  in- 
duced them  to  refuse  to  do  so  was  that  the  amount  of  busi- 
ness introduced  by  him  was  insufficient  to  pay  the  salaiy 
provided  for. 

The  foregoing  is  all  the  evidence  given  at  the  trial  material 
to  the  point  in  hand,  and  it  will  be  observed  that  the  plaintiff 
in  no  way  denies  that  be  made  the  representations  at  the  time 
of  his  employment  which  were  alleged  and  proved  by  defend- 
ants. It  will  also  be  observed  that  when  plaintiff's  attention 
was  called  to  the  fact  that  he  was  receiving  more  salary  than 
the  aggregate  profits  arising  from  the  business  he  had  brought 
to  defendants,  and  when,  after  taking  the  matter  under  advise- 
ment for  a  time,  he  refused  to  accept  defendants'  offer  to  pay 
him  a  reasonable  proportion  of  the  profits  to  be  derived  from 
the  business  he  might  bring  to  them,  **  the  relations  between 
plaintiff  and  defendants  were  thereupon  severed  without  far- 
ther negotiations." 

From  this  it  would  seem  that  the  plaintiff  voluntarily  left 
the  employ  of  defendants,  and  that  he  was  not,  as  found  by 
the  court,  ^^  wrongfully,  and  without  just  or  reasonable  cause, 
dismissed  from  their  employment." 

But  however  this  may  be,  it  is  clear  that  plaintiff's  employ- 
ment was  not  intended  to  be  for  life,  or  for  any  fixed  or  certain 
period.  It  was  to  be  "  permanent,"  but  that  only  meant  that 
it  was  to  continue  indefinitely,  and  until  one  or  the  other  of 
the  parties  should  wish,  for  some  good  reason,  to  sever  the 
relation. 

In  Perry  v.  Wheeler^  12  Ky.  641,  the  plaintiff  was  elected 
permanent  rector  of  a  church,  and  was  afterward,  as  he 
claimed,  wrongfully  dismissed.  The  court  said:  ''Appellant, 
by  his  counsel,  insists  that  he  was  the  permanent  rector  of 
Grace  Church,'  and  had  the  right  to  retain  his  position  during 
life,  unless  he  should  become  incapacitated  for  the  perform* 
ance  of  clerical  duties  by  age  or  disease,  or  unless  he  should 
disqualify  himself  by  immoral  or  unchristian  conduct,  or  by 
the  abandonment  of  the  faith  and  practices  of  the  Protestant 
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Episoopal  Church.  He  certainly  was  elected  permanent  rec- 
tor; bat  we  do  not  understand  the  term  'permanently/  aft 
need  in  this  case,  to  mean  that  the  parties  were  to  be  bound 
together  by  ties  to  be  dissolved  only  by  mutual  consent,  or  for 

sufficient  legal  or  ecclesiastical  reasons We  understand 

that  Dr.  Perry  was  called  as  the  rector  of  the  church  for  an 
indefinite  period,  and  that  it  was  intended  he  should  continue 
to  hold  the  place  until  one  or  the  other  of  the  contracting  par- 
ties  should  desire  to  terminate  the  connection,  in  which  case 
the  dissatisfied  party  was  to  have  the  right  to  be  relieved  of 
farther  obligations  to  the  other,  upon  fair  and  equitable  terms, 
and  after  reasonable  notice." 

So  in  Elderton  v.  Emmona^  4  Com.  B.  478,  it  was  claimed 
that  the  plaintiff  was  retained  and  employed  as  the  perma- 
nent attorney  and  solicitor  of  the  defendant  company,  and  had 
been  wrongfully  discharged.  But  it  was  held  that  the  word 
^  permanent,''  as  used  in  the  resolution  of  appointment,  de- 
noted no  more  than  a  general  employment,  as  contradistin- 
guished from  an  occasional  or  special  employment.  See  also 
NewUm  V.  Commisrioneraj  100  U.  S.  648,  in  which  it  was  held 
that  a  county  seat  was  permanently  established  in  a  town 
when  it  was  placed  there  with  the  intention  that  it  should 
remain  there. 

Moreover,  plaintiff's  salary  was  not  fixed  permanently  at 
twenty  dollars  per  week,  but  was  to  be  increased  as  the  busi- 
ness increased.  This  is  shown  by  the  complaint,  and  the 
memorandum  of  agreement  put  in  evidence.  It  was  fixed  at 
twenty  dollars  at  first  in  view  of  the  representations  of  plain- 
tiff as  to  the  business  at  his  command.  These  representations, 
however,  proved  not  to  be  true,  and  the  salary  was  more  than 
the  business  warranted. 

Under  these  circumstances,  and  after  trying  the  experiment 
tor  about  twenty  weeks,  the  defendants  were  justified,  we 
think,  in  refusing  longer  to  continue  the  plaintiff  in  their  em- 
ployment, unless  he  would  accept  for  his  services  a  fair  and 
ratable  proportion  of  the  profits  arising  from  the  business  con- 
trolled and  introduced  by  him.  But  this  they  offered  and 
he  refused. 

We  therefore  advise  that  the  motion  to  dismiss  the  appeal 
be  denied,  and  that  the  judgment  and  order  be  reversed,  and 
the  cause  remanded  for  a  new  trial, 

VivcuBPy  &,  and  Hathb,  C,  concurred. 
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,  The  Court.  For  the  reasons  gi^en  in  the  foregdng  opin- 
foQ,  the  motion  to  dismise  the  appeal  is  denied,  and  the  jndg- 
ment  and  order  are  reversed,  and  the  cause  remanded  for  a 
new  trial,  

KUsna  akv  SivrAirr.  —  Wben,  in  a  contnet  of  tmployment,  the  teitn 
•f  MnriM  it  l«ft  to  the  diMretioa  of  either  perty,  or  the  term  ie  left  indefi- 
nitt^  or  determinable  by  either  party,  then  either  party  may  put  an  end  to 
it  at  will;  and  In  eiioh  ease,  it  is  no  breach  of  contract  to  refuae  to  reoeiye 
fnrfher  Mnrioat:  EaM  Lim  €lc  B.  Jt,  Co.  r.  SeoU,  7S  To.  70;  1$  Am.  St 
Rep^  7Mb  aadoattb 
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[81  Cauvoknia,  68L] 

Pbomibsort  Hon  Patabls  on  Demand  n  Dux  ImmDiATiLT  without 
DsiUND,  and  the  statate  of  limitationt  oommenoes  to  mn  at  unoe  from 
the  time  of  iti  exeention. 

Nora  Patabli  ok  Dkmand  ajtxb  Dati  m  Ordinabt  Dbmavd  Notb  pay« 
able  at  onoe,  and  may  be  lued  on  immediately  after  it  is  giveD, 

Action  on  a  promissory  note.    The  opinion  states  the  ease. 

P.  F.  Dunne^  for  the  appellant 

SuUivan  and  SuUivan^  for  the  respondent 

Works,  J.    Action  on  the  following  promissory  note: — 

"« $12,000.  Ban  Francisco,  May  1,  1887. 

"  On  demand,  after  date,  for  value  received,  I  promise  to  pay 
Margaret  Mahony  or  order  the  sum  of  twelve  thousand  dollars 
In  United  States  gold  coin.  Denis  Maonsr." 

Defense,  the  statute  of  limitations.  The  action  was  com* 
menced  more  than  nine  years  after  the  date  of  the  note.  The 
only  question  in  the  case  is  as  to  the  time  when  the  note  ma- 
tured and  the  statute  commenced  to  run. 

The  court  below  held  that  the  action  was  barred,  and  ren- 
dered judgment  for  the  defendant. 

The  appellant  concedes  that  if  this  is  a  note  payable  **  on 
demand,"  the  same  matured  immediately,  and  the  statute  had 
run.  But  it  is  contended  that  as  the  note  was  made  payable 
'*on  demand  after  date,''  it  could  not  have  matured  at  once,* 
and  that  therefore  an  actual  demand  was  necessary  to  put  the 
statute  in  motion.  The  general  rule  is,  that  a  note  payable 
on  demand  is  due  immediately,  without  an  actual  demand, 
and  that  the  statute  commences  to  run  at  once:  Brummagim 
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T.  TaBant^  29  Cal.  606;  89  Am.  Dec.  61;  Courim  ▼.  PaHridge, 
79  CaL  228;  Story  on  Promissory  Notes,  sec.  29;  Angell  on 
Limitations,  sec.  69;  Wood  on  Limitations,  see.  124. 

The  langnage  used  in  the  note  under  consideration  does  not 
take  it  out  of  this  rule.  In  Hitchings  ▼.  Edmanda,  132  Mass. 
838,  the  coort  said:  "The  words  *on  demand  after  date*  are 
more  analogous  to  such  an  expression  as  'with  interest  after 
date.'  If  a  promissory  note  payable  on  demand,  with  interest 
after  date,  is  paid  the  next  day  after  it  is  giiren,  one  day's  in- 
terest is  due  and  payable.  In  the  case  at  bar,  the  intention 
of  the  parties  to  the  note  was  apparently  that  it  should  be  pay- 
able immediately,  and  no  intention  appears  on  the  fieice  of  the 
note  that  the  parties  intended  to  stipulate  for  at  least  one  day's 
time  before  the  demand  could  be  made."  So  it  was  held  that 
the  note  was  an  "ordinary  demand  note,  payable  at  once  on 
demuid,  on  which  an  action  could  hare  been  brought  im- 
mediately after  it  was  given":  Fenno  v.  Gay,  146  Mass.  118. 

These  views  apply  to  the  note  we  are  considering,  and  meet 
with  our  approval. 

Judgment  afiSrmed.  ^^ 

Nmoixahji  IvtnuiiBBiB.  —  The  itatate  of  limitatioiis  begini  to  mn 
from  the  date  of  a  pronuMOvy  note  payaUo  on  demandf  with  interest:  Wheeler 
T.  Warmer,  47  N.  Y.  U9;  7  Am.  Rep.  478;  Tripp  ▼.  Curteniue,  86  Mich.  494; 
9i  Am.  B^  610^  and  note;  BrwmMnagim  ?.  TaOani,  29  CaL  808$  89  Am.  Bee. 
61,  and  note;  ^«imo  t.  Chx^,  146  Man.  118. 

MofiB  Fatablb  opov  Dbkahiii,  —  Iho  payee  el  a  demand  note  may  loe 
te  makw  witbont  any  domand  other  than  thai  made  by  the  rail  iteelf : 
V.  F^HriMgt,  79  GaL  2M. 
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People  v.  Hbalt. 

[128  ILUMOII,  «.J 

Iv  Aanxtti  iob  Fraitd  ahd  Dioiit,  PLAnmn  mm  Alumb  ttM  faote  oon* 
stitating  tha  fraud;  and  where  false  repreaentafeUma  are  relied  upon,  it  ia 
eaaential  thafe  they  relate  to  acme  material  exigtlng  ^t^  mnd  not  to  the 
fntore  intention  of  defendant^  which  he  may  or  may  not  perform. 

WwAVi> — Pu&OHASXB  ON  Crkdit.  — Bepresontationa  of  a  parchaaer  of  gooda 
on  credit,  that  he  will  pay  the  value  of  the  goodi^  ia  aimply  a  promise  to 
pay  at  the  expiration  of  the  credit,  and  hia  aabaeqnent  inability  to  dis- 
charge his  obligation  will  not  render  him  liable  to  an  aetion  for  frand 
and  deceit.  The  remedy  is  in  <utmmp$U  for  the  price  aad  value  of  the 
goods. 

WwAVJk  — Qbouxd  ov  LiABiLnnr  in  Aaaan  ov  Fbavd  and  Dwart^  tliaA 
renders  defendant  amenable  to  an  acticn  in  tort^  rests  npon  the  affirma- 
tion of  some  existing  fact  which  the  party  making  it  knows,  or  baa  good 
reason  to  know,  to  be  false. 

Fraud — Falsi  RiPBusBWTATiONa.  —  A  PBOMxn  to  Psbiobm  an  act,  though 
accompanied  at  the  time  with  an  intention  not  to  perform,  ia  not  snch  a 
representation  aa  is  groand  for  an  action  at  law.  The  party  must  aae 
npon  the  promise. 

AflnoN  ov  Fkavd  and  Dboxit  against  a  Pvrchasnb  ov  Goods  on  Gbkdit 
cannot  be  maintained  simply  on  the  allegation  of  the  ^t  that  the  par> 
ohaser  knew  himself  to  be  insolvent,  and  had  no  reasonable  expectation 
of  paying  for  the  goods  purchased. 

VeAUD.  —  PtJRCHASX  OV  60OD8  BT  OnB  WhO  AT  TBB    TDIB   InTBNDS  HOT 

TO  Pat  for  them  is  snch  a  fraud  as  will  enable  the  seller  to  rescind  the 
sale,  although  there  were  no  false  representations  or  pretenses. 

VlBAUiK  — To  Hold  a  Pu&ghaseb  or  Qooim  on  Gbboit  liable  ia  an  actloa 
for  frand  and  deceit,  he  must  have  been  guilty  el  making  some  past  or 
present  false  representation  of  faot^  or  of  practicing  aome  artifice  or  de* 
ception. 

Ab  Alias  Capias  f d  Satisiaoibndvm  ought  not  to  issue  to  rsimprisoa  a 
judgment  debtor  for  the  same  cause  for  which  he  has  been  iaiprisonsd 
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ttiidar  an  origiiuJ  ce^pku  ad  Mtt^adendmn,  and  from  whiob  imprbon- 
■Mat  h«  luM  bean  daly  diicharged  im- habeas  corpw^  on  Um  groond thai 
it  iMiied  ia  a  oaaa  not  involTuig  a  torfc. 

Flower^  Bemyj  and  Chregarj/f  for  the  petitioners. 
RufuB  King^  for  the  respondent 

Shopb,  J.  A  petition  was  filed  in  this  court  by  Almon  D. 
BUis  and  another,  for  a  mandamus  to  compel  the  respondent, 
John  J.  Healy,  clerk  of  the  superior  court  of  Cook  County,  to 
issue  an  alias  capias  ad  satisfaciendum  against  the  body  of 
Blias  Levee,  upon  a  judgment  in  that  court  in  favor  of  peti- 
tioners against  said  Levee.  It  is  shown  that  said  judgment 
was  recovered  March  17, 1884,  in  an  action  of  trespass  on  the 
case,  for  $374.70.  May  16,  1884,  the  defendant,  Levee,  was 
arrested  upon  a  capias  ad  satisfaciendum  issued  on  said  judg- 
ment, and  imprisoned  until  June  6,  1884,  when  he  was  dis- 
charged on  a  writ  of  habeas  corpus.  In  August  following, 
petitioners  demanded  of  the  clerk  of  said  court  that  he  issue 
an  alias  eapica  ad  satisfaciendum  against  the  body  of  Levee, 
which  he  refused  to  do,  and  hence  this  petition. 

The  statute  provides  that  "  no  execution  shall  issue  against 
the  body  of  the  defendant,  except  when  the  judgment  shall 
have  been  obtained  for  a  tort  committed  by  such  defendant, 
or  unless  the  defendant  shall  have  been  held  to  bail  upon  a 
writ  of  capiat  ad  respondendum^  as  provided  by  law,  or  he 
shall  refuse  to  surrender  up  his  estate  for  the  benefit  of  his 
creditors":  R.  8.,  c.  77,  sec.  5. 

The  respondent  answered  the  petition,  and  to  which  a  gen- 
eral  demurrer  was  interposed.  It  will  not  be  necessary  here 
to  set  out  in  detail  the  petition  and  answer,  but  we  will  pro- 
ceed to  determine  the  case  made  thereby.  The  petition  pro- 
ceeds upon  the  basis  that  the  judgment  was  recovered  for  a 
tort  committed  by  the  defendant.  The  answer,  in  eflect,  de- 
nies that  the  cause  of  action  was  for  a  tort,  and  sets  up  the 
discharge  of  the  defendant,  on  habeas  corpus^  from  arrest  and 
imprisonment  for  the  same  cause  for  which  the  writ  is  now 
asked  to  be  issued. 

The  first  question  presented  is,  Was  the  cause  of  action  on 
which  the  judgment  was  obtained  a  tort  committed  by  the 
defendant?  It  was  by  default,  and  we  must  therefore  look  to 
the  allegations  of  the  declaration,  which  is  made  an  exhibit, 
rather  ttian  to  the  form  of  action  adopted  by  the  pleader,  to 
ascertain  the  nature  of  the  cause  of  action:   1  Hilliard  on 
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TortB,  85;  McDuffie  ▼.  Beddo$,  7  Hill,  57S;  Weal  t.  King,  IS 
BMt,  462;  iVm  <Mean$  eU.  R.  R.  Co.  ▼.  Hwnt,  86  Mim.  660. 

If  one,  by  meane  of  a  false  warranty,  induces  another  to 
purchase,  the  porchaser  may  have  his  remedy  upon  the  con- 
tract of  warranty,  or  he  may  bring  suit  for  the  tort:  Cooley  on 
Torts,  90.  So  a  recovery  may  be  bad  for  money  embezzled  in 
an  action  ex  eontraettL  It  is  apparent,  therefore,  that  the  form 
of  the  action  will  not  necessarily  determine  the  nature  of  the 
cause  of  action. 

The  declaration  alleges  that  on  the  first  day  of  September, 
1883,  plaintiffs  were  possessed  of  certain  goods,  of  the  value 
of  one  thousand  dollars,  and  that  *^  the  defendant  falsely  and 
fraudulently,  and  for  the  purpose  of  inducing  the  plaintiffs  to 
part  with  the  possession  of  said  goods,  represented  to  the 
plaintiffs  that  he  desired  to  purchase  said  goods  of  the  plain- 
tiffs on  credit,  and  that  he  would  pay  for  said  goods  their  rea- 
sonable value,  and  thereupon  the  said  plaintiffs,  relying  upon 
the  said  representations  and  promises  of  said  defendant  in  that 
behalf,  and  believing  the  same  to  be  true,  sold  and  delivered 
the  said  goods  and  chattels  to  said  defendant  on  credit;  and 
said  plaintiffs  aver  that  said  promises  and  representations  of 
said  defendant  were  utterly  false  at  the  time  they  were  made, 
and  were  so  known  to  the  said  defendant,  and  were  made  by 
said  defendant  with  the  fraudulent  purpose  of  obtaining  pos- 
session of  said  goods  without  paying  for  the  same,  and  that  at 
that  time'said  defendant  was  wholly  insolvent,  and  was  fully 
aware  of  that  fact,  and  knew,  when  he  bought  said  goods, 
that  he  could  not  pay  for  the  same  as  he  agreed,  and  that 
said  defendant  has  never  paid  for  said  goods,  and  obtained 
said  goods  from  said  plaintiffs  with  the  fraudulent  purpose  of 
not  paying  for  the  same,  and  of  cheating  and  defrauding  said 
plaintiffs  out  of  said  goods." 

In  an  action  to  recover  for  fraud  and  deceit,  the  plaintiff 
must  allege  the  facts  relied  on  as  constituting  the  fraud;  and 
where  false  representations  are  relied  upon,  it  is  essential  that 
they  relate  to  some  material  existing  fact  or  facts,  and  not  to 
the  future  intention  of  the  defendant,  which  he  may  or  may 
not  perform.  The  only  representation  of  an  existing  fact 
here  alleged  is,  that  the  defendant  desired  to  purchase  the 
goods  on  credit,  and  as  he  did  so  purchase  them,  it  cannot 
be  said  that  the  representation  in  respect  thereof  was  false. 
The  declaration  alleges  that  plaintiff  sold  and  delivered  the 
goods  to  the  defendant  on  credit,  but  it  wholly  fails  to  show 
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that  when  the  suit  was  brought  the  time  had  expired  when 
payment  was  to  be  made  therefor.  The  representations  of  a 
purchaser  of  goods  on  credit,  that  he  will  pay  the  value  of  the 
articles  purchased,  is  simply  a  promise  to  pay.  Every  pur- 
chaser on  time  either  expressly  or  impliedly  undertakes  and 
promises  to  pay  at  the  expiration  of  the  credit,  and  a  subse- 
quent inability  to  discbarge  his  obligation  will  not  render  the 
purchaser  liable  to  an  action  for  fraud  or  deceit. 

The  ground  of  liability,  in  this  class  of  cases,  that  renders 
the  defendant  amenable  to  an  action  in  tort  rests  upon  the 
affirmation  of  some  existing  fact  which  the  party  making  it 
knows,  or  has  good  reason  to  know,  to  be  false.  In  Oallagher 
▼.  Brund,  6  Cow.  350,  the  court,  in  commenting  on  Pasley  v. 
FreemaUy  8  Term  Rep.  513,  say:  *'  In  that  case  the  defendant 
encouraged  the  plaintiff  to  sell  goods,  and  fraudulently  af- 
firmed that  the  purchaser  was  a  person  safely  to  be  trusted. 
The  gravamen  was  the  false  affirmation  of  an  existing  fact, — 
not  a  promise  to  do  a  future  act  at  the  time  not  intended  to 
be  performed,  and  which,  notwithstanding  the  intent,  might  or 
might  not  be  performed."  And  after  quoting  BuUer,  J.,  in  the 
Pasley  case,  to  the  same  effect,  the  court  conclude:  ''It  is  evi- 
dent what  must  be  the  species  of  fraud  for  which  the  htw  gives 
redress, — falsehood  as  to  an  existing  fact.''  In  respect  of  the 
allegation  of  a  promise  to  pay  without  any  intention  to  per- 
form,  it  is  said  in  Kerr  on  Fraud  and  Mistake,  88:  "As  dis- 
tinguished from  the  false  representation  of  a  fact,  the  false 
representation  as  to  a  matter  of  intention,  though  it  may 
have  influenced  a  transaction,  is  not  a  fraud  in  law."  In 
Oage  v.  LeuriSj  68  Ul.  804|  after  quoting  the  above  from  Kerr 
with  approval,  this  court  said:  ''  It  cannot  be  said  that  these 
representations  and  promises  were  false  when  made,  for  until 
the  proper  time  arrived,  and  the  plaintiff  refused  to  comply 
with  them,  it  could  not  positively  be  known  that  they  would 
not  be  performed.  Even  if,  at  the  time  they  were  made,  it 
was  not  intended  to  comply  with  them,  it  was  but  an  unexe- 
cuted intention,  which  has  never  been  held,  of  itself,  to  consti- 
tute fraud.  If  they  legally  amount  to  anything,  they  constitute 
a  oontract."  And  in  the  same  case  it  is  said:  ''A  promise 
to  perform  an  act,  though  accompanied  at  the  time  with  an 
intention  not  to  perform,  is  not  such  a  representation  as  can 
be  made  the  ground  of  an  action  at  law.  The  party  should 
sue  upon  the  promise." 

In  Massachusetts,  under  a  statute  making  the  debtor  liable 
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to  imprisonment  if  'Ube  debtor  contracted  the  debt  with  an 
intention  not  to  pay  for  the  same,"  it  was  held  that  the  charge 
that  the  debtor,  "at  the  time  when  the  debt  was  contracted, 
did  not  intend  to  pay  the  same,"  and  that ''  he  contracted  said 
debt  haying  no  intention  to  pay  the  same,  and  having  no  ex* 
pectation  that  it  would  be  paid,"  was  not  sufficient,  even  after 
verdict:  Chamberlain  v.  HoogSy  1  Gray,  172. 

The  allegation  of  the  declaration  is,  that  the  defendant's 
promises  and  representations  were  made  by  him  *^  with  the 
fraudulent  purpose  of  obtaining  possession  of  said  goods  with- 
out paying  for  the  same."  It  is  not  alleged  that  the  defend- 
ant never  intended  to  pay  for  them,  and  the  pleadings  and 
exhibits  before  us  negative  such  an  intention.  The  sale  was 
in  September,  and  amounted  substantially  to  one  thousand 
dollars,  which,  at  the  time  of  proving  plaintiff's  claim  before 
the  assignee  of  Levee,  and  also  of  the  rendition  of  this  judg- 
ment, was  reduced  to  less  than  $875,  and  the  assignment  by 
Levee,  in  December  following  his  contracting  this  indebted- 
ness, showed  assets  to  substantially  seventy-five  per  cent  of  his 
entire  liabilities.  There  is  no  allegation  in  the  declaration 
that  the  defendant  therein  made  any  representation  as  to  his 
solvenc)r  or  financial  ability,  or  that  plaintiffs  were  not  fully 
acquainted  with  the  same.  It  is  not  enough,  to  maintain  the 
action,  that  the  defendant  knew  himself  to  be  insolvent,  and 
had  no  reasonable  expectation  of  paying  for  the  goods  par- 
chased. 

In  Blow  V.  Oage,  44  HI.  208,  the  debtors  made  an  assign- 
ment of  their  property  for  the  benefit  of  creditors  shortly  be- 
fore the  arrival  of  the  goods  purchased,  and  the  assignee  took 
them  when  they  arrived.  In  a  suit  to  avoid  the  sale,  this 
court  said:  ^*It  has  never  been  considered  fraudulent  for  busi- 
ness houses  to  purchase  on  credit  simply  for  the  reason  that 
they  knew  that  they  were  unable,  at  the  time  to  pay  their 
debts":  See,  to  the  same  effect,  Biggs  v.  Barry ^  2  Curt.  259; 
Hodgeden  v.  Hubbardj  18  Vt.  604;  Lloyd  v.  Brewster^  4  Paige, 
537;  27  Am.  Dec.  88;  Hennequin  v.  Naylor,  24  N,  Y.  139; 
Rodman  v.  Thxdheimer^  75  Pa.  St.  232;  Morrill  v.  Blackman^  42 
Conn.  824;  Taleott  v.  Henderson,  81  Ohio  St.  162;  27  Am.  Rep. 
501;  Shipman  v.  Seymour y  40  Mich.  274;  Klein  v.  Rector,  57 
Miss.  538;  Merrill  v.  Corbin,  13  Brad.  App.  81;  Rowley  v.  Bige* 
low,  12  Pick.  307;  23  Am.  Dec.  607. 

It  is  true  that  the  purchase  of  goods  by  one  who  at  the  tincie 
never  intends  to  pay  for  them  is  such  a  fraud  as  will  entitle 
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the  Yendor  to  rescind  the  sale,  although  there  were  no  fraudu- 
lent  representations  or  false  pretenses:  Benjamin  on  Bales, 
sec.  439;  FarweU  v.  Hanchett,  120  111.  573;  Ryan  ▼.  Brant,  42 
Id.  78;  Bowen  ▼.  Schuler,  41  Id.  193.  But  the  petitioners 
did  not  seek  to  avoid  the  sale,  and  recover  back  the  possession 
of  the  goods  sold,  as  in  the  cases  last  cited;  and  in  order  to 
hold  a  purchaser  of  goods  liable,  in  an  action  on  the  case,  for 
fraud  and  deceit,  he  must  have  been  guilty  of  making  false 
representations,  or  practicing  some  artifice  or  deception;  and 
where  the  alleged  false  representations  are  made  the  basis  of 
the  action,  they  must,  as  we  have  seen,  relate  to  some  past  or 
existing  fact 

We  are  of  opinion  that  the  allegations  of  the  declaration 
were  Insufficient  to  enable  plaintififs  therein  to  maintain  an 
actioh  for  a  tort  Their  action  should  have  been  in  assumpsit, 
for  the  price  and  value  of  the  goods.  It  appears,  therefore, 
that  the  plaintiffs'  judgment  is  not  for  a  tort  committed  by  the 
defendant,  within  the  meaning  of  the  statute,  and  it  follows 
that  the  petitioners  have  not  now,  and  never  had,  upon  that 
judgment,  a  right  to  an  execution  against  the  body  of  the  de- 
fendant therein. 

It  appears,  from  the  answer  of  the  respondent,  which  is  ad- 
mitted to  be  true  by  the  demurrer,  that  a  writ  of  capias  ad 
Batisfaciendwn  was  issued  on  said  judgment  May  16,  1884,  in 
due  form  of  law,  upon  which  Levee  was  arrested  and  commit- 
ted to  the  common  jail  of  Cook  County.  Afterwards,  and  on 
June  6|  1884,  he  was  discharged  upon  habeas  corpus,  by  the 
Hon.  John  G.  BogerSi  then  one  of  the  judges  of  the  circuit 
court  of  said  county.  The  answer  to  the  petition  in  this 
case  attaches  the  petition  and  order  in  such  habeas  corpus 
proceeding  thereto,  and  makes  it  a  part  of  the  answer,  and 
avers  the  truthfulness  of  the  matters  therein  alleged  and  set 
forth. 

Section  26,  chapter  65,  of  the  Revised  Statutes  provides 
that  *^no  person  who  has  been  discharged,  by  order  of  the 
court  or  judge,  on  a  habeas  corpus,  shall  be  again  imprisoned, 
restrained,  or  kept  in  custody  for  the  same  cause."  This  sec- 
tion also  provides  that  the  following,  among  others,  shall  not 
be  deemed  to  be  the  same  cause:  ''2.  If,  in  any  civil  suit,  tbe 
party  has  been  discharged  for  any  illegality  in  the  judgment 
or  process,  and  is  afterwards  imprisoned  by  legal  process  for 
the  same  offense'*;  and  "3.  Qenerally,  whenever  the  discharge 
has  been  ordered  on  account  of  the  non-observance  of  any  of 
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the  form8  required  by  law,  the  party  may  be  a  second  time 
imprisoned,  if  the  cause  be  legal,  and  the  forms  required  by 
law  observed."  The  answer  expressly  alleges  that  "the  cause 
upon  or  for  which  the  said  petitioner  has  applied  to  this  re- 
spondent, and  requested  him  to  issue  an  aliaa  eapia$  ad  sat- 
i^aoendum,  as  alleged  in  their  petition,  is  the  same  cause" 
upon  which  the  said  Levee  was  imprisoned,  and  from  which 
he  was  discharged  upon  habecti  corpus,  as  before  mentioned. 
The  only  ground  stated  in  the  petition  for  habetu  corpus^ 
made  an  exhibit  to  and  part  of  the  answer  of  respondent 
herein,  for  the  discharge  of  Levee,  was,  that  the  capia$  "is- 
sued in  a  case  and  under  circumstances  where  the  law  doee 
not  allow  process  for  imprisonment  to  issue;  that  he  is  im- 
prisoned for  the  non-payment  of  a  debt  owing  by  him  to  Ellis 
and  Putnam  for  merchandise  purchased  by  him  of  theiA,  and 
being  for  a  balance  on  account  of  $374.70."  It  therefore 
affirmatively  appears  that  the  relators  are  seeking  by  this 
proceeding  to  obtain  an  alia9  capias  ad  aati^<iciendum  to 
again  imprison  said  Levee  for  "the  same  cause"  as  that  on 
which  he  was  before  imprisoned,  and  from  which  he  was  dis- 
charged. It  is  not  shown  or  pretended  that  the  discharge  was 
on  account  of  any  defect  or  illegality  in  the  judgment  or  pro- 
cess, or  "on  account  of  the  non-observance  of  any  of  the 
forms  required  by  law."  If  the  discharge  had  been  procured 
for  any  such  reason,  it  was  incumbent  upon  the  petitioner  to. 
make  the  same  appear.  It  follows,  therefore,  that  the  writ 
should  be  denied  upon  the  ground,  also,  that  said  Levee  can- 
not be  imprisoned  a  second  time  upon  said  judgment,  and 
that  the  issue  of  the  writ  authorizing  th^  same  would  be  ille- 
gal, and,  if  issued,  void. 
The  prayer  of  the  petitioners  will  be  denied* 


Pliadoio  DC  Casu  of  Praui). — In  pleading  {rand,  g«n«nt  JH^gkUoam 
are  not  snffioient,  but  the  facte  conefcitating  the  tand  most  be  apeoifioally 
aUeged:  Albertoii  ▼.  Branham,  80  CaL  S31;  13  Am.  St.  Rep.  200,  and  note; 
People  T.  McKenna,  81  Oal.  158;  Knighi  r,  Olasscoek,  61  Ark.  390;  Ifoi  ▼. 
Kellogg,  63  Mioh.  138;  Tepoel  t.  National  Bank,  24  Neb.  816;  8iaU  txrtLw. 
WaiiamB,  39  Kan.  617;  Applegarih  r.  McQuiddy,  77  CaL  408. 

Pravd — Pbomzsks.  —  Mere  promieee  are  not,  striotly  epeaking^  repra- 
eentatiooa:  Lawrmx  r.  Qayttty^  78  OiO.  126;  12  Am.  St  Rep.  29;  F^emty  ▼. 
Howard,  79  CWL  625;  12  Am.  St.  Bep.  162;  Adaim»  v.  ^eA(fer,  11  OoL  16;  7 
Am.  St.  Rep.  202.  Statement!  respecting  fatnre  erent%  or  thinge  to  be 
performed  in  the  future,  oannot  be  tme  or  ftdae  when  uttered,  and  henoa 
oannot  be  enforoed  nnleoe  they  amount  to  a  Talid  contract:  KwnaUon  t.  JTc^- 
noN,  146  Ma«k  86;  4  Am.  St.  Rep.  282;  McLam  ▼.  BuHmr^  49  Ark.  218;  4 
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Am.  St.  Refk  96,  and  note.  But  making  a  plbmise,  with  no  intention  at  th« 
time  of  performing  it,  constitutes  a  fraud  for  which  a  contract  may  be  re- 
■oinded:  Lawrence  v.  OageUy^  78  Cal.  126;  12  Am.  St  Rep.  29,  and  numer- 
cos  cases  in  note  36,  37,  as  to  what  false  representations  oonstitnte  fraud  for 
which  a  oontraot  maj  he  aroided. 


Tylbb  V.  Sanborn. 

1138  Illinois,  U6.] 

Aanor  — Wns  ov  Aobht  ab  Purchasuu  —  An  agent  empowered  to  sell 
eaimot  coorey  the  property  to  his  wife  as  her  separate  estate  through 
the  aid  of  a  third  person,  without  the  knowledge  and  consent  of  his  prin- 
etpal,  and  the  latter  may  avoid  such  conveyance  at  his  election,  no  mat- 
ter whether  the  price  paid  was  adequate  or  not 

Aakht  ouunroT,  Dirxotlt  or  Imdibioilt,  have  an  interest  in  the  sale  of 
property  of  his  principal  without  the  Utter's  consent  freely  given,  after 
fall  knowledge  of  all  facts  known  to  the  agent;  and  it  does  not  matter 
tfiat  no  fraud  was  intended,  nor  advantage  derived  from  the  transaction 
by  the  agent;  and  in  such  cases  the  burden  of  proof  is  on  him  to  show 
the  knowledge  and  consent  of  the  principal 

Amarnvt — Goktbtakcb  bt  Husbaitb  ab  Aoknt  to  Wm.— Though  the 
niinois  statnte  empowers  the  wife  to  contract  with  her  husband,  and  to 
hold  a  separate  estate  during  coverture,  still  it  has  not  denied  to  each 
aU  intereet  in  the  property  of  the  other;  the  husband  still  has  a  pecuni- 
ary and  relational  interest  in  his  wife's  estate,  and  is  prohibited  from 
oonveying  property  to  her,  for  Which  he  is  the  agent  to  sell,  without  the 
foil  knowledge  and  express  consent  of  his  principal 

Kerrtek^  LueoB^  and  Spencer^  for  the  appellants. 

Iwaac  N.  PhiUipt  and  Jame$  8.  Ewing^  for  the  appellees. 

BcHOLiiKLD,  J.  Oeorge  F.  Tyler  and  Edwin  8.  Tyler,  as 
•zecntors  of  the  last  will  and  testament  of  Frederick  Tyler, 
diBGeafied,  were  the  owners  of  certain  lots  in  the  village  of 
Chenoa,  in  McLean  County.  George  F.  Tyler  resided  in  Phil- 
mdelphia,  Pennsylvania,  and  Edwin  8.  Tyler  resided  in  Hart- 
ford, 'Connecticut  They  employed  0.  D.  Sanborn,  who  re- 
sided in  Chenoa,  to  take  charge  of  the  property,  rent  it,  and 
procure  a  purchaser  for  it.  He  was  to  obtain  offers  to  pur- 
chase, and  report  to  them,  leaving  them  to  accept  or  decline 
the  offers,  as  their  judgments  should  direct  After  some  futile 
efforts  in  this  way,  Boyal  E.  Beard  proposed  to  pay  one  thou- 
sand dollars  for  the  property,  and  take  it  as  it  was,  they  re- 
moving the  encumbrance  occasioned  by  a  tax  sale  made 
before  that  time,  then  supposed  to  be  upon  it  Sanborn  re- 
ported this  offer  to  the  Tylers,  and  they  accepted  it,  and  for- 
warded to  Sanborn  a  deed  of  the  property.    When  Sanbom 

▲K.  Sr.  Bnr^  Vob  XV.— 7 


98  Tylbe  v.  Sanborn.  [Dlinoifli 

reoei^ed  ihe  deed,  he  notffied  Beard  of  the  fact,  and  that  he 
was  ready  to  deliver  it  What  then  took  place  is  thus  narrated 
by  the  several  witnesses:  — 

Sanborn  says:  ^'I  notified  Mr.  Beard  that  the  deed  was 
ready  for  him,  and  be  said  he  was  sorry, — that  he  hoped  they 
would  not  accept  it.  I  said  I  hated  to  have  him  back  out  on 
the  property,  and  would  like  to  complete  the  trade  as  we  had 
started,  and  I  did  not  want  to  return  any  more  papers;  that 
they  had  found  fault  with  the  others,  and  they  would  begin  to 
think  that  it  was  all  boy's  play  out  here,  and  too  much  of  that 
returning  papers,  and  he  finally  said  he  would  let  me  know 
that  evening  whether  he  would  take  it  or  not.  That  evening 
he  came  in  and  said  be  did  not  want  the  property,  and  did  not 
want  to  take  it  I  had  no  written  contract  with  him,  and  he 
had  paid  nothing,  and  I  still  had  possession  of  the  deed  when 
be  told  me  he  did  not  want  the  property.  When  I  was  at 
home  that  evening,  I  was  telling  my  wife  that  I  was  afraid  I 
was  going  to  have  trouble  to  sell  that  property;  that  Beard 
had  come  in,  and  did  not  want  it,  and  I  was  feeling  that  my 
labors  had  all  been  in  vain,  and  she  spoke  up  and  said,  if 
Beard  wanted  to  sell  it  for  what  he  gave  for  it,  she  would  buy 
and  take  it  off  his  hands.  He  said  he  would  let  her  have  it 
at  what  he  gave  for  it  if  she  would  take  it.  Mr.  Beard,  the 
next  day,  I  think,  brought  his  wife  in,  and  they  executed  a 
deed  to  my  wife,  and  my  wife  paid  the  money.  Beard  never 
paid  me  any  money.  He  never  furnished  any  of  the  money. 
I  presume  I  had  a  talk  with  my  wife  about  it  before  that  even- 
ing. She  knew  the  price  I  was  selling  to  Fales  for,  and  knew 
that  I  was  acting  for  eastern  parties.  I  told  her  I  thought  she 
did  not  want  to  buy  the  property.  I  did  not  tell  her  i^hat  I 
thought  it  was  worth.  I  was  just  eating  supper,  and  told  her 
he  was  going  to  back  out,  and  she  said  she  would  take  it  at 
that  price,  and  I  opposed  buying  it,  and  she  insisted  on*  bay- 
ing. I  never  reported  any  of  these  facts  to  the  Tylers.  Be- 
fore  this  time  I  had  never  expressed  any  opinion  to  my  wife 
as  to  what  I  thought  the  property  was  worth.  I  had  been 
married  about  three  years,  and  was  postmaster.  My  wife  was 
in  no  business,  but  had  some  means.  It  was  invested  in  notes 
and  certificates  of  deposit.  I  looked  after  making  investments 
and  buying  notes  for  her,  after  consulting  with  her.  No  one 
else  did  any  business  for  her." 

On  cross-examination  he  said,  among  other  things:  **At 
the  time  of  the  purchase  of  this  property,  my  wife  had  about 
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tbrM  thoDsand  five  hundred  dollars;  but  I  bad  no  roeana.'' 
And  again,  speaking  of  Beard's  refusal  to  take  the  property, 
be  repeated:  ^^I  tben  went  home,  and  bad  this  talk  with  Mrs. 
Sanborn, — told  ber  I  thought  the  sale  would  go  up,  and  she 
said  she  would  take  the  property.  She  was  able  to  do  so,  and 
bought  it  against  my  objection.  Up  to  that  time,  she  had 
been  loaning  her  money.  Beard  came  in  again  that  evening, 
and  I  told  him  what  my  wife  bad  said  about  it,  and  be  said 
be  would  make  a  deed  to  ber;  and  be  did  so  the  next  day.  I 
took  the  deeds  to  Bloomington,  here,  and  bad  them  recorded, 
as  an  accommodation  to  my  wife  and  Mr.  Beard.  She  paid 
the  money,  and  I  sent  it  to  Mr.  Tyler.  I  have  no  interest, 
either  absolute  or  conditional,  in  any  shape  or  form,  in  the 
property,  except  my  dower." 

Frances  C.  Sanborn  said:  ''When  he  [her  husband,  0.  D. 
Sanborn]  reported  to  me  that  Beard  probably  would  not  take 
the  property,  I  said:  *I  will  take  it, — that  is,  if  Mr.  Beard  will 
sell  it  to  me  for  the  same  price  he  was  to  give  the  Tylers.* 
He  said  I  did  not  want  it,  and  I  said  I  wanted  to  put  ray 
money  into  something  solid;  and  he  further  objected,  and  told 
me  of  the  cracks  in  the  walls,  and  the  disrepute  it  was  in,  and 
I  still  said  I  thought  it  was  very  cheap,  and  that  I  wanted  to 
take  it.  It  was  an  impulsive  conversation  on  my  part.  I 
never  bad  thought  of  it  before.  I  told  him  to  tell  Mr.  Beard 
I  would  take  it.  I  don't  remember  when  the  next  conversa- 
tion was.  It  was  some  time  before  I  paid  for  it.  I  paid  Mr. 
Sanborn.  I  remember  making  up  the  money  to  pay  him,  but 
Jon't  remember  what  the  amounts  were  made  up  from.  That 
was  when  Mr.  Sanborn  had  completed  his  arrangements  so  he 
could  send  the  purcbase-tnoney.  It  was  not  the  same  day  I 
had  the  other  talk.  I  should  think  it  was  some  weeks.  The 
deed  waa  made  and  delivered  to  Beard,  and  from  Beard  to 
me,  without  any  money  having  been  paid  to  anybody.  I  don^t 
know  bow  the  money  was  sent  to  Mr.  Tyler,  nor  where  it  was 
gotten  to  send  to  him.  The  same  evening  Mr.  Sanborn  told 
me  about  the  property, — that  Beard  would  not  take  it, — he 
told  me  I  could  have  it.  At  that  time  Mr.  Sanborn  had  charge 
of  my  business  affairs;  but  I  advised  with  no  one  about  buy- 
ing this  property."  On  cross-exann nation,  she  again  said: 
'^He  [Sanborn]  said  Mr.  Beard  would  sell  it  to  me  just  as  he 
bad  bought  it  if  I  would  take  it  off  his  hands.  We  then  talked 
it  over,  and  I  made  up  my  mind  that  I  still  wanted  it,  and  he 
said  to  me  that  if  I  was  bound  to  have  it,  he  would  tell  Mr. 
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Beard  to-morrow,  and  have  the  deeds  made.  There  was  no 
agreement  or  understanding  between  Mr.  Beard  and  myself 
that  it  was  a  purchase  for  me,  or  that  he  was  to  have  any  in- 
terest in  it.  Prior  to  the  time  I  have  spoken  of,  there  was  no 
understanding  that  the  property  should  be  sold  to  Beard,  and 
by  Beard  to  me.*' 

Beard  said,  after  speaking  of  his  offer  to  buy,  his  ability  to 
pay,  etc.:  *'  I  offered  him  one  thousand  dollars  cash.  Several 
weeks  after,  he  came  to  me  and  informed  me  that  my  offer 
had  been  accepted.  I  told  him  that,  upon  considering  the 
matter,  I  had  decided  not  to  take  the  property.  He  urged  me 
to  take  it,  and  I  told  him  I  would  consider  the  matter,  and 
call  at  his  post^ffice  that  evening.  I  called  on  him  that  even- 
ing, and  tpld  him  I  had  decided  not  to  take  it,  and  he  told 
me  his  wife,  Frances  C.  Sanborn,  would  take  the  property  if  I 
would  deed  it  to  her  without  expense  to  her,  and  I  did  so.  I 
never  paid  anything  for  those  lots,  and  never  received  any 
money  or  anything  for  them." 

Evidence  was  introduced  tending  to  show  that  the  lots  were, 
at  the  time  these  deeds  were  made,  worth  much  more  than 
one  thousand  dollars,  and  there  was,  on  the  other  hand,  other 
evidence  introduced  tending  to  rebut  that.  Perhaps  a  fair 
deduction  from  the  evidence  is,  that  the  lots  were  generally 
estimated  as  worth  more  than  one  thousand  dollars,  but  that 
all  real  estate,  and  especially  in  Chenoa,  was,  at  that  time, 
difficult  to  sell,  and  that  it  is  not  clear  that  any  person  was 
then  ready  to  pay,  in  cash,  more  than  one  thousand  dollars  for 
these  lots;  but  in  the  view  that  we  shall  take  of  the  case,  it 
may  be  admitted  that  there  was  not  such  inadequacy  between 
the  price  paid  and  the  actual  value  of  the  lots  as,  of  itself,  to 
raise  a  presumption  of  a  fraudulent  intent. 

The  bill  asks  to  have  the  deeds  set  aside  as  fraudulent  as 
against  the  rights  of  the  Tylers.  The  decree  dismissed  the 
bill  at  the  complainants'  costs.  If,  from  the  allegations  in 
the  bill  and  the  facts  proved,  the  transaotion  is  one  deemed 
fraudulent  in  law,  it  can,  of  course,  be  of  no  consequence  that 
the  allegations  of  fraud  in  fact  are  not  proved.  If  any  alleged 
ground  of  relief  is  proved  by  the  evidence,  the  decree  below  is 
erroneous,  and  must  be  reversed. 

The  evidence  quoted  supra  can  leave  no  doubt  on  the  mind 
as  to  the  real  character  of  the  transaction.  It  was,  in  effect,  a 
sale  and  conveyance  to  Frances  C.  Sanborn,  by  her  husband, 
O.  D.  Sanborn,  as  the  agent  of  the  Tylers,  without  their  knowl- 
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edge.  The  sale  to  Beard  was  not  consummated.  He  refiised 
to  take  the  property,  but  became  an  agent  in  fact  for  Frances 
C  Sanborn,  whereby  she  was  enabled  to  obtain  the  legal  title. 
In  equity,  the  execution  of  the  deed  by  Beard  to  her,  and  the 
delivery  thereafter  of  both  deedVto'hcY,*  ivas  butrtbo  executioH. 
and  delivery  of  fc  defed  to'h^f  by  the  Tjlerp. 'WJflw^t- tJfeeSk 
knowledge. 

Admitting  that  the  price  paid  for  the  property  was  not 
grossly  inadequate,  and  that  it  was  one  with  whicht  if  it  had, 
in  good  faith,  come  from  Beard,  the  Tylers  would  have  been 
satisfied,  the  question  is  still  left,  whether  the  fact  that  the 
purchase  wa«  made  by  the  wife  of  their  agent,  without  their 
knowledge,  of  itself,  alone,  renders  the  deed  voidable,  at  their 
election. 

The  doctrine  is  familiar,  and  has  been  often  recognized  by 
this  court,  that  an  agent  cannot,  either  directly  or  indirectly, 
have  an  interest  in  the  sale  of  the  property  of  his  principal 
which  is  within  the  scope  of  his  agency,  without  the  consent 
of  his  principal,  freely  given,  after  full  knowledge  of  every 
matter  known  to  the  agent  which  might  affect  the  principal: 
Coat  V.  Co(U,  63  111.  74;  Ebelmesser  v.  Ebelmesser,  99  Id.  648; 
Zeigler  v.  Hughes,  55  Id.  288;  Hughes  v.  Washington,  72  Id.  85. 
It  is  of  no  consequence,  in  such  case,  that  no  fraud  was  actu- 
ally intended,  or  that  no  advantage  was  in  fact  derived  from 
the  transaction  by  the  agent:  Kerr  on  Fraud  and  Mistake, 
Bump's  ed.,  173,  174;  Perry  on  Trusts,  sec.  206;  Story's  Eq. 
Jur.,  sec.  315;  Bispham's  Eq.,  2d  ed.,  sec.  238,  p.  299.  The 
rule  is  not  merely  remedial  of  wrong  actually  committed, — it 
is  intended  to  be  preventive  of  wrong.  Public  policy  requires, 
as  was  tersely  and  forcibly  said  by  the  chief  justice  in  Stoats 
V.  Bergen,  17  N.  J.  Eq.  554,  that  ^^a  trustee  may  not  put  him- 
self in  a  position  in  which,  to  be  honest,  must  be  a  strain  on 
him."  An  agent  may  undoubtedly  buy  of  his  principal,  or 
have  an  interest  in  the  sale  of  property  belonging  to  his  prin- 
cipal; but  in  such  case  the  burden  is  upon  the  agent  to  show 
that  the  principal  had  knowledge,  not  only  of  the  fact  that  the 
agent  was  buying  or  interested,  but  also  of  every  material  fact 
known  to  the  agent  which  might  affect  the  principal,  and  that, 
having  such  knowledge,  he  freely  consented  to  the  transaction: 
P&rter  v.  Woodruff,  36  Id.  174;  Dunne  v.  English,  L.  R.  18  Eq. 
Cas.  524;  10  Eng.  Rep.  (Moake's  notes)  837;  see  also  notes  to 
Fax  V.  Maekreth,  Fitt  v.  Maekreth,  1  Lead.  Cas.  Eq.  (Hare  and 
Wallace's  notes),  3d  Am.  ed.,  209,  210,  et  seq.,  220.    The  rule 
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18  equally  applicable  to  cases  where  the  agent  is  empowered  to 
sell,  as  in  the  present  case,  at  a  stated  price,  as  where  his  an- 
thority  is  to  sell  generally:  1  Am.  &  Eng.  Ency.  of  Law,  876, 
and  cases  cited;  Porter  v.  Woodniff^  86  N.  J.  Eq.  174;  Rtiekman 
*  ▼i  ^gk^z;B7  IS.  J:i:3437-r  PickhoAi  Iron, Co.  ▼.  Harper ^  41 
V  .Ol|ioft.30a:  .:    .  :    :    .•    - 

It  is  plain,  then,  that,  under  the  authority  to  deliver  the  deed 
to  Beard  for  the  one  thousand  dollars,  no  authority  was  oon- 
ferred  to  use  Beard  as  a  mere  agent  or  trustee  to  convey  the 
title  to  Sanborn  or  to  some  one  else,  so  that  he  would  have  an 
interest  in  it,  merely  because  the  Tylers  would  thereby  receive 
the  same  money  they  would  have  received  had  the  deed  been 
delivered  to  Beard.  The  Tylers  are  allowed  to  treat  the  con- 
veyance as  void,  at  their  election,  not  because  they  have  been 
injured,  but  because  the  law  will  not  allow  their  agent,  San- 
born, to  occupy  a  position  in  which  he  might  be  tempted  to 
betray  his  trust.  See  cases  cited  nfpra,  and  notes  to  Fox  v. 
Maekreth  and  Pitt  v.  Mackreth^  eupra,  at  page  211.  When 
Beard  declined  to  take  the  property,  the  Tylers  were  entitled 
to  know  that  Sanborn  had  concluded  to  let  his  wife  take  it, 
unless,  indeed,  it  can  be  held  that  the  conveyance  to  her  was 
as  much  a  matter  of  indifference  to  him,  in  a  legal  sense,  as 
if  it  had  been  to  a  stranger, — and  that  is,  in  e£fect,  the  con- 
tention of  counsel  for  appellees. 

Such  a  sale,  at  common  law,  would  clearly  have  been  void- 
able, both  because  the  wife  there  had  no  independent  power 
to  contract,  and  because  the  husband  would  have  taken  an 
estate  during  coverture  in  the  property:  See  1  Bla.  Com. 
(Sharswood's  ed.),  441,  *442;  Reeve  on  Domestic  Relations, 
2d  ed.,  98,  *99;  and  also  Id.  28.  Notwithstanding  that  our 
statute  has  so  far  changed  the  common  law  that  the  wife  can 
now  contract  with  the  husband,  and  has  abolished  his  estate 
during  coverture,  it  has  not  denied  to  each  all  interest  in 
the  property  of  the  other.  The  husband  is  still  the  head  of 
the  family,  and  the  expenses  of  the  family  and  of  the  educa- 
tion of  the  children  are,  by  section  15  of  the  statute  in  relation 
to  husband  and  wife,  charged  upon  the  property  of  both  hus- 
band and  wife,  or  of  either  of  them,  in  favor  of  creditors:  R.  S. 
1874,  p.  677.  Upon  the  death  of  the  wife,  intestate,  without 
children  surviving,  the  husband  inherits  one  half  of  her  real 
estate:  Id.,  p.  39,  sec.  1.  And,  in  any  event,  upon  her  death,  be 
is  entitled  to  dower  in  her  real  estate.  Hence  the  husband  still 
has  a  pecuniary  interest,  greater  or  less,  as  circumstances  may 
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Tarjr,  in  all  the  real  estate  of  which  his  wife  may  be  owner  dnr- 
ing  coTerture.  There  is,  moreover,  apart  from  this  pecuniary 
interest,  an  intimacy  of  relation  and  affection  between  husband 
and  wife,  and  of  matnal  influence  of  the  one  upon  the  other  for 
their  common  welfare  and  happiness,  that  is  absolutely  incon- 
eifltent  with  the  idea  that  the  husband  can  occupy  a  disinterested 
position,  as  between  his  wife  and  a  stranger,  in  a  business  trans- 
action. He  may,  by  reason  of  his  great  integrity,  be  just  in  such 
a  transaction;  but  nnless  his  marital  relations  be  perverted,  he 
cannot  feel  disinterested, — and  it  is  precisely  because  of  this 
feeling  of  interest  that  the  law  forbids  that  he  shall  act  for 
himself  in  a  transaction  with  his  principal.  It  is  believed  to 
be  within  general  observation  and  experience  that  he  who  will 
violate  a  trust  for  his  own  pecuniary  profit  will  not  hesitate 
to  do  it,  under  like  circumstances,  for  the  pecuniary  profit  of 
his  wife. 

In  our  opinion,  the  policy  of  the  law  equally  prohibits  the 
wife  of  the  agent,  as  it  does  the  agent  himself,  from  taking 
title  to  the  property  which  is  the  subject  of  his  agency,  without 
the  knowledge  and  express  consent  of  the  principal.  The  wife 
is  here  shown  to  have  known  the  relation  of  her  husband  to 
the  Tylers  in  respect  to  this  property,  and  all  the  facts  in  re- 
gard to  the  transaction  with  Beard.  She  is  therefore  charged 
with  knowing  that  she  could  not  become  the  purchaser  without 
letting  the  Tylers  know  it,  and  the  burden  is  on  her  to  show 
that  they  did  know  it 

The  Tylers  are,  in  our  opinion,  entitled  to  have  these  con- 
veyances canceled,  upon  returning  to  Frances  C.  Sanborn 
what  they  have  received,  with  accruing  interest;  and  as  against 
this,  thny  are  entitled  to  a  deduction  of  the  reasonable  value 
of  the  rents  and  profits,  above  and  beyond  the  amount  paid 
for  taxes  and  necessary  repairs.         ^ 

The  decree  below  is  reversed,  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  there  enter  a  decree  in  con* 
formity  with  this  opinion.      

Baiubt,  J.,  diwented  ht>m  the  view  tlutt  there  was  such  fraad  in  law,  from 
the  tranaaetion  in  this  case,  as  must  necessarily  make  it  void;  and,  while  he 
asBfntiTd  to  the  soundness  of  the  rule  that  an  agent  employed  to  sell  could 
not,  directly  or  indirectly,  become  the  purchaser  without  the  assent  of  the 
principal  with  knowledge  of  the  fapts,  and  if  he  did,  that  the  principal  could 
aroid  the  sale,  stiU  he  maintained  that  the  purchaser  in  this  case  was  not  the 
agent,  but  another  person,  capable  of  acquiring,  owning,  and  oontroUing  her 
separate  property,  as  a/eme  m>ie  wholly  independent  of  her  husband,  under 
the  statute  emancipating  her  from  her  .common-law  disabilities,  and  giring 
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k«r  flM  «aiiie  oonirol  orw  her  separate  estate  aa  the  husband  haa  orer  hi% 
with  the  same  power  to  acquire  or  sell  property,  or  engage  in  business,  as  if 
»ole,  and  which,  in  contemplatioa  of  law,  makes  her  a  stranger  to  her  hus- 
band, so  that  she  may  act  independently  of  him,  or  assume  an  adverse  posi- 
tion to  him,  as  far  as  such  estate  is  concerned.  He  could  not,  therefore, 
assent  to  the  doctrine  that  the  wife  of  an  agent  must,  as  matter  of  law,  be 
held  subjeot  to  the  same  incapacity  to  purchase  property  for  which  her  hus- 
band was  the  agent  to  sell  as  the  agent  himself,  but  asserted  that  whether 
such  purchase  is  to  be  treated  as  fraudulent  and  voidable  depended  upon  the 
circumstances,  and  presents  a  question  of  fraud  in  fact»  and  not  of  fraud  in 
law;  that,  in  such  a  case  as  the  present,  the  fact  that  the  purchaser  and 
vendee  are  husband  and  wife  is  a  circumstance  to  be  considered,  with  other  evi- 
dence, when  fraud  is  alleged;  and  that  the  relation  of  husband  and  wife  will 
not  alone  create  an  inference  of  fraud,  although  less  evidence  will  create  it  ia 
such  cases  than  where  the  parties  do  not  bear  such  near  relations  to  each 
other.  In  every  such  case  fraud  must  be  alleged  and  proved,  and  the  rebt- 
ti<m  of  the  parties  only  be  considered  as  a  circumstance  bearing  upon  the 
measure  of  proof  required  to  sustain  the  allegation.  Chief  Justioe  Crai^ 
concurred  in  this  dissenting  opinion. 

Principal  and  Aoknt.  —  An  agent  cannot  profit  out  of  his  principal,  for 
whom  he  has  undertaken  to  act:  ValletU  v.  Ttdens,  122  IlL  607;  3  Am.  Stl 
Rep.  502,  and  note;  Lt  Oendre  v.  Byrnes,  44  N.  J.  Bq.  372;  Herrlkh  v.  Mc- 
D<mald,  80  OaL  473;  SUdenbaeh  v.  RUt^,  111  N.  Y.  660;  BaaOer  v.  FIni  Nat. 
Bank,  85  Tenn.  33. 

OoNTiLAOTS  BETWEEN  Pbincipal  AND  AoBNT.  —  Coutraots  bstweeu  prin* 
eipal  and  agent  must  be  scrutinized  with  jealousy,  and  the  slightest  circum* 
stances  of  inequality,  surprise,  or  hardship  may  avoid  them,  often  with- 
out proof  of  actual  fraud:  McHarry  v.  Irvm,  85  Ky.  322;  and  th* 
burden  of  proof  is  upon  the  agent  to  show  the  good  faith  and  fairness  of  such 
contracts:  Le  Oewlre  ▼.  Byrnes,  44  N.  J.  £q.  372.  So  that  an  agent  cannot^ 
without  the  knowledge  and  consent  of  his  principal,  so  negotiate  a  sale  of  his 
principal's  realty  as  to  get  the  title  to  the  same  in  himself:  Bookwaiter  ▼. 
Lansing,  23  Nebw  291;  compare  McKay  v.  WHUanu,  67  Mich.  647;  11  Am.  St. 
Rep.  697. 

Mabbibd  Women.  —  As  to  the  status  of  married  women  under  the  statntae 
«l  Illinois,  see  note  to  Kirkpalrick  v.  Bi^Torti,  76  Aul  0ec  374^  376. 
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Partnebsuip — Eftbct  of  Dissolution  by  Death. — The  retention  and 
use  of  the  firm  name  after  the  death  of  one  of  the  partners  creates  no 
liability  on  the  estate  of  the  deceased,  and  the  surviving  partner,  by  ac- 
cepting a  draft  in  the  firm  name,  makes  himself  personally  liable  thera- 
for. 

CoNTiiAora.  —  Lex  Loci  Qotebna  Validitt,  interpretation,  and  construo- 
tion  of  contracts,  as  a  general  rule;  still,  not  all  contracts  valid  where 
made  will  be  enforced  by  the  courts  of  other  states.  In  respect  to  the 
time^  mode,  and  extent  of  the  remedy,  the  lex  fori  governa. 
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VoESioir  Agaamaarr  ior  Bsksvit  or  Crxditobs.  —  1m  the  abaecoe  of  elaimi 
of  donMBtio  orediton,  the  assignee  under  a  valid  foreign  aasignment  may 
reduce  to  his  poflaenion  the  property  and  collect  the  debts  assigned  to 
him  in  Illinois,  and  debtors  there,  owing  the  assigtior,  and  having  no 
■ei-of^  will  be  compelled  to  pay  the  assignee;  but  if  the  assignment,  if 
made  in  the  latter  state,  would  be  set  aside  as  fraudulent,  or  contrary 
to  the  policy  of  the  law,  then  it  will  not  be  enforced  as  against  attaching 
areditors,  foreign  or  domestic,  although  it  may  be  valid  in  the  state 
where  made. 

VoLVHTART  FoRXioii  AsmoNMRNT  IOR  BxNRfiT  OF  Crrditors,  vaUd  in  the 
■taU  where  made,  is  only  enforced  in  Illinois  as  a  matter  of  comity, 
and  H  will  not  be  enforced  to  the  prejudice  of  citisens  who  may  have 
demands  against  the  assignor;  but  for  all  other  purposes,  and  between 
citiaens  of  the  state  where  the  assignment  was  made,  if  valid  by  the 
tec  iod,  will  be  carried  into  effect  by  the  courts  of  Illinois. 

J.  M.  H.  Burgeitf  for  the  appellants. 
Hutchinson  and  Luff^  for  the  appellees. 

By  Court.  Josiah  D.  Brooks  and  D.  Leeds  Miller,  while 
partners,  doing  business  in  Philadelphia  under  the  name  and 
style  of  Brooks,  Miller,  &  Co.,  acquired  title  to  a  lot  in  Cook 
County,  in  this  state,  in  the  firm  name,  and  taken  in  payment 
of  a  firm  debt  On  November  23, 1883,  the  firm  was  dissolved 
bj  the  death  of  Miller;  but  Brooks  continued  the  business 
under  the  same  firm  name,  and  while  so  acting,  on  May  20, 
1884,  accepted  a  bill  of  exchange  drawn  on  him  in  the  said 
firm  name,  in  favor  of  the  plaintiffs,  James  S.  Woodward  and 
Sons.  The  retention  and  use  of  the  firm  name  after  Miller's 
death  created  no  liability  on  Miller's  estate,  so  that  by  accept* 
ing  the  draft  in  the  firm  name  Brooks  made  himself  individu- 
aUy  liable  to  the  plaintiffs  therefor.  On  July  1,  1884,  Brooks 
entered  into  partnership  with  William  6.  Jenks,  and  they, 
under  the  same  firm  name,  carried  on  business  in  Philadel- 
phia until  September  4,  1884,  when  they  failed,  and  made  a 
voluntary  assignment  for  the  benefit  of  creditors  to  Edward  S. 
Harlan,  assignee.  The  deed  of  assignment,  after  reciting  that 
Brooks  and  Jenks  were  indebted  to  divers  persons,  grants, 
bargains,  sells,  and  conveys  to  said  Harlan,  ''all  and  singu- 
lar the  lands,  tenements,  and  real  estate,  and  also  all  the 
gqods,  chattels,  effects,  and  property  of  every  kind,  real,  per- 
sonal, and  mixed,  of  the  said  Josiah  D.  Brooks  and  William 
G.  Jenks,"  except  so  much  thereof  as  might  be  exempt  from 
execution,  in  trust,  to  sell  and  dispose  of  the  same,  and  to 
collect  and  receive  all  debts  due  to  said  Brooks  and  Jenks, 
or  either  of  them,  and   from  the  proceeds  to  pay, — 1.  The 
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expenses  incident  to  the  trust;  2.  The  "creditors  of  said  Brooks 
and  Jenks  their  respective  jast  demands  in  full,  if  sufficient; 
otherwise,  pro  Tata*\'  and  8.  Any  surplus  *'to  said  Brooks  and 
Jenks/' 

The  principal  question  discussed  by  counsel  relates  to  the 
effect  a  voluntary  assignment  of  all  his  property  by  a  foreign 
debtor  for  the  benefit  of  creditors  will  have  on  his  property 
having  a  ritUB  in  this  state.  At  the  time  of  this  assignment, 
the  garnishees  had  in  their  hands  something  over  twelve 
hundred  dollars,  one  half  of  which  is  claimed  to  belong  to 
Josiah  D.  Brooks,  and  the  other  half  to  the  heirs  of  Miller, 
being  the  proceeds  of  the  sale  of  the  real  estate  before  men- 
tioned as  belonging  to  the  original  firm  of  Brooks,  Miller,  A 
Co.  It  is  not  shown  that  there  had  been  an  adjustment  of 
the  partnership  assets  and  accounts  between  Brooks  and  the 
heirs  of  Miller,  so  that  the  extent  of  Brooks's  interest  in  this 
sum  of  money  cannot  be  told.  After  the  assignment  was 
made,  acknowledged,  and  recorded  in  conformity  with  the 
laws  of  Pennsylvania,  where  the  debtors  resided,  the  plain- 
tiffs, residents  of  the  same  state,  with  notice  of  the  assign- 
ment, brought  attachment  in  the  superior  court  of  Cook 
County  against  Brooks,  and  service  was  had  on  said  gar- 
nishees. The  assignee,  Harlan,  interpleaded  in  that  cause, 
claiming  one  half  of  the  money  in  the  garnishees'  hands  uuder 
the  assignment,  while  the  plaintiffs  claimed  the  same  money 
in  the  hands  of  the  garnishees  by  virtue  of  said  attachment 
proceeding.  The  deed  of  assignment,  apparently,  is  valid 
under  the  laws  of  the  state  of  Pennsylvania.  As  the  deed  is 
ihere  valid,  it  must  be  held  valid  here,  it  being  the  general 
rule  that  the  lex  loci  will  govern  in  determining  the  validity  of 
contracts,  and  in  their  interpretation  and  construction.  It 
does  not,  however,  follow  that  all  contracts  valid  where  made 
will  be  enforced  by  courts  of  other  states  or  jurisdictions.  In 
respect  of  the  time,  mode,  and  extent  of  the  remedy,  the  lex 
fori  governs:  Mineral  Point  R.  R,  Co.  v.  Barron^  83  111.  365. 

In  the  absence  of  claims  of  domestic  creditors,  the  assignee 
under  a  valid  foreign  assignment  may  reduce  to  his  possession 
the  property,  and  collect  the  debts  assigned  to  him  within  this 
state,  and  debtors  here,  owing  the  assignor,  and  having  no 
set-off,  will  be  compelled  to  pay  the  assignee.  But  if  the  for- 
eign assignment,  if  made  here,  would  be  set  aside  as  fraudu- 
lent, or  as  contrary  to  the  policy  of  our  laws,  our  courts  will 
not  enforce  it  as  against  attaching  creditors,  whether  foreign 
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or  domestie,  although  it  may  be  valid  in  the  state  where  made: 
May  T.  Wannemaeher^  111  Mass.  202;  Zipeey  v.  Thompsony  1 
Gray,  248;  FaU  Miner  Iran  Works  Co.  v.  Croade,  16  Pick.  11; 
Kelly  y.  Crapo,  45  N.  Y.  86;  6  Am.  Rep.  86;  OuiUander.  v. 
HaweU,  85  N.  Y.  657. 

As  a  voluntary  foreign  aBsignment,  valid  in  the  state  where 
made,  is  enforced  in  this  state  as  a  matter  of  comity,  our 
courts  will  not  enforce  it  to  the  prejudice  of  our  citizens  who 
may  have  demands  against  the  assignor.  It  is  contrary  to 
the  policy  of  our  laws  to  allow  the  property  or  funds  of  a  non- 
resident debtor  to  be  withdrawn  from  this  state  before  his 
creditors  residing  here  have  been  paid,  and  thus  compel  them 
to  seek  redress  in  a  foreign  jurisdiction;  so  it  was  held  in 
Heyer  t.  Alexander ^  108  111.  386,  that  a  voluntary  assignment 
of  a  non-resident  debtor's  property,  valid  under  the  laws  of 
the  state  where  made,  will  not  be  enforced  here  as  against 
domestic  attaching  creditors.  See  Chaffee  v.  Fourth  Nat.  Bank, 
71  Me.  524;  86  Am.  Rep.  845;  KeUy  v.  Crapoy  45  N.  Y.  86;  6 
Am.  Rep.  85;  Johnson  v.  Parker,  4  Bush,  149;  Chicago  etc.  R'y 
Co.  V.  Keokuk  N.  L.  Packet  Co.^  108  111.  817;  48  Am.  Rep.  567; 
Life  Association  of  North  America  v.  Fassett,  102  111.  815. 

In  May  v.  First  Nat.  Bank  ofAttleborOy  122  III  551,  we  held 
that  a  voluntary  assignment  made  in  another  state  by  a  non- 
resident there,  executed  in  conformity  with  our  laws  in  respect 
to  the  conveyance  of  property,  but  inconsistent,  in  substantial 
respects,  with  our  statute  relating  to  assignments,  will  not  be 
enforced  here  to  the  detriment  of  our  citizens;  but  for  all 
other  purposes,  and  between  citizens  of  the  state  where  the 
assign  ment  was  made,  if  valid  by  the  lex  loci^  it  will  be  carried 
into  effect  by  the  courts  of  this  state.  That  case  is  decisive 
of  the  one  at  bar.  In  the  present  case,  there  are  no  domestic 
creditors  to  be  affected.  The  attaching  creditors  are  resident 
in  the  same  state  with  the  assignor,  and  where  the  assignment 
was  made  and  will*  be  executed.  As  before  seen,  the  assign- 
ment is  valid  under  the  laws  of  Pennsylvania,  and  capable  of 
being  enforced  there,  and  under  the  doctrine  announced,  the 
courts  of  this  state  will  give  it  effect  as  against  citizens  of 
Pennsylvania.  The  heirs  of  Miller  are  not  complaining  here. 
It  seems  that  they,  as  well  as  the  assignee,  assignors,  and  at- 
taching creditors,  are  all  residents  of  the  same  state.  The 
claim  made  by  the  assignee,  as  well  as  by  the  attaching  credi- 
tors, is  of  Brooks's  interest  in  the  money  in  the  hands  of  the 
garnishees.    If  the  Miller  heirs  have  an  equitable  right  to 
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more  than  one  half  of  the  money  now  in  the  hands  of  the 
garnishees,  it  is  not  perceived  why  that  question  may  not  be 
determined  by  an  adjustment  of  the  partnership  acooonts  of 
the  original  firm  in  the  courts  of  that  state. 

The  rule  here  announced  is  not  in  conflict  with  Rhawn  y. 
PearcBj  110  Dl.  850.  In  that  case,  the  assignment  was  not 
Toluntary,  but  resulted  by  the  laws  of  the  state  of  Pennsyl- 
vania. A  statutory  assignment  will  not  be  enforced  against 
attaching  creditors  of  another  state:  May  v.  First  Nat.  Bank 
of  Atttebaro,  supra. 

Finding  no  error  in  this  record  for  which  the  judgment 
should  be  reversed,  it  is  affirmed. 

PABTirxBaHiF.  ^  The  death  of  a  partner  hat  the  eifeet  of  diMolvhig  the 
Arm,  and  from  that  time  the  only  thing  that  oan  be  done  t^  the  late  firm,  er 
any  of  the  snnrmng  members  thereof  to  bind  the  property  of  the  deceased, 
is  to  proceed  and  close  np  the  business  of  the  partnership:  Note  to  ChUiU  t. 
Hyde,  77  Am.  Deo.  116;  note  to  LaugkUn  ▼.  Lorttm,  86  Id.  600. 

CoKTRACTB  —  Lkx  Loce,  Lkx  Forl  —  The  validity  of  a  contract  is  to  be 
determined  by  the  law  of  the  place  where  it  is  made,  while  its  effdot  must 
be,  as  a  general  mle,  governed  by  the  law  of  the  place  where  it  is  to 
be  performed:  Note  to  Ford  v.  Buckeye  Im.  Co.,  99  Am.  Dec.  66S.  Lex  loci 
governs  as  to  the  obligations  of  a  contract,  and  the  lex  fori  as  to  the  proof  of 
the  contract:  Downer  v.  ChiMebrough,  36  Conn.  S9;  4  Aul  Rep.  29;  Swooearion 
^  wader,  22  La.  Ann.  219;  2  Am.  Rep.  721;  Ivey  t.  LaUand,  42  Miss.  444; 
2  Am.  Rep.  606;  Caroon  v.  Hunter,  46  Mo.  467;  2  Am.  Rep.  629;  KnowUnm 
V.  Brie  R*y  Co.,  19  Ohio  8t  260;  2  Am.  Rep.  395;  Dyke  v.  Erie  Wy  Ckk,4& 
N.  Y.  113;  6  Am.  Rep.  43;  Hoadiey  v.  NorViem  Tr.  Co.,  116  Mass.  304;  16 
Am.  Rep.  106;  note  to  SaUerthwaUe  v.  Doughty,  09  Aul  Dea  557-659;  note  to 
Chapman  r.  Roberteon,  81  Id.  270.  The  legality  of  aa  agreement  made  in 
New  York  respecting  railroad  bonds  involved  in  a  suit  in  Alabam%  when 
the  agreement  is  to  be  performed  in  the  latter  state,  wonld  probably  be 
governed  by  the  laws  of  Alabama:  Oilmam  v.  Jonee,  87  Ala.  691. 

Foftxiair  Assionmbnt  ior  Bknkrt  of  CaBDrTOita.  —  An  assignment  for 
the  benefit  of  creditors  of  property  in  South  Carolina,  made  by  the  owner  in 
accordance  with  the  law  of  his  domicile  in  another^  state^  will  not  be  rscog- 
■iaed  when  in  direct  conflict  with  the  laws  of  South  Carolina:  M»  parU  Dksl> 
kkmm,  29  &  a  468;  18  Aul  St  Rep.  749,  and  note. 
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Wb8T£bn  Union  Tbleobaph  Company  v.  Dusoia 

[US  ILUNOM,  M&J 

Tblborafh  GoxPAHxn— LuBiLmr  iob  NuuaBHOS.— The  reoeiver  of  a 
talagraphio  dispatch  may  maintaiii  an  action  against  the  company, 
through  whose  negligence  the  message  has  been  altered  or  changed,  for 
mch  loss  or  damage  as  he  has  sustained  by  reason  of  having  been  led  to 
•et  upon  the  dispatch,  and  proof  of  snoh  alteration  is  prima  fade  proof 
flf  the  negligenoe  of  the  company.  It  must  then  assume  the  burden  ol 
showing  that  the  error  was  caused  by  an  agency  for  which  it  is  not 
liable. 

Tmoraph  Compakibs—  RntSDT  against,  tor  Nbolioenck.  —  Where  no 
contract  relatioii  exists  between  the  reoeiver  of  a  dispatch  and  the  tele- 
grsph  oompany,  the  remedy  of  the  former  for  negligenoe  in  transmitting 
tlie  message  is  in  an  action  of  tort. 

TsLBOKAPB  CoMPAVua  ABB  CoMMOir  Cabbibbs  and  public  servants,  and 
nre  bound  to  act  whenever  called  upon«  their  ehargee  being  paid  or  ten- 
dered. The  extent  of  their  liability  is  to  transmit  correctly  the  message 
ns  delivered. 

Tbjwbaph  Compahibb — LiABiuTT  BOB  Nboliobmob,  abd  Mbasubb  of 
Damaobs.  — When  the  reoeiver  of  a  dispatch  suffers  loss  from  the  care- 
less and  negligent  performance  of  its  duty  by  a  telegraph  company,  he 
may  recover  damagee  in  tort.  In  such  a  case,  the  measure  of  damages  is 
compensation  for  his  actual  loss,  following  as  the  natural  and  proximate 
ceneequenoe  of  the  eompany's  act 

ChosB  and  Broadwelly  for  the  appellant 
Kpton  and  Moffeiij  for  the  appellee. 

Maoruder,  J.  In  the  fall  of  1887  appellee  kept  a  restau- 
rant and  hotel  in  Gibson,  Illinois.  He  had  bought  a  cai^load 
of  apples^  at  some  time  during  the  fall,  from  I.  H.  Moore,  of 
North  Java,  New  York,  at  $1.50  per  barrel.  About  October  1, 
1887,  be  wrote  a  letter  to  Moore,  asking  if  another  car-load 
could  be  furnished  at  the  same  price.  On  October  5,  1887, 
Moore  answered  the  letter  by  sending  a  telegram.  The  tele- 
gram so  sent,  when  received  by  appellee,  read  as  follows: 
**  Letter  received.  Can  load  car-load  of  best  winter  fruit  at 
11.55.  Answer."  Appellee  replied  on  the  same  day  that  he 
would  accept  the  offer  contained  in  the  telegram,  r.nd  sent 
Moore  a  draft  for  $200  to  apply  on  the  purchase,  Moore  requir- 
ing such  a  deposit  to  insure  the  consummation  of  the  bargain. 

The  telegram,  as  delivered  by  Moore  to  the  appellant  com- 
pany for  transmission  to  the  appellee,  read  as  follows:  '*  Letp 
ter  received.  Can  load  car-load  of  best  winter  fruit  at  $1.76. 
Answer."  The  error,  by  which  the  figures  were  made  to 
read  $1.55  instead  of  $1.75,  was  the  fault  of  appellant.  Ap- 
pellee did  not  discover  the  mistake  until  after  the  $200  had 
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been  paid,  and  after  Moore  had  shipped  the  apples.    When 

the  car  arrived  in  GKbson  it  contained  187  barrels  of  apples, 
which  were  green'  fruit.  Moore  sent  to  the  bank  at  Gibson  a 
draft  for  the  balance  of  the  purchase  at  11.76  per  barrel  with 
the  bill  of  lading  attached.  The  bill  of  lading  was  to  be  de- 
livered to  appellee  upon  payment  of  the  draft,  so  that  appellee 
could  not  get  the  bill  of  lading,  or  possession  of  the  apples, 
without  paying  the  draft.  Thereupon  he  paid  the  draft, 
which,  with  the  amount  previously  paid,  was  twenty  cents  per 
barrel  more  than  the  price  at  which  he  had  bought  the  apples, 
as  stated  in  the  telegram  received  and  acted  upon. 

Appellee  brought  this  suit  before  a  justice  of  the  peace  for 
damages  resulting  to  him  from  the  mistake  of  the  appellant 
in  transmitting  the  message,  and  recovered  987.40,  being 
twenty  cents  per  barrel  on  the  187  barrels.  On  appeal  to  the 
circuit  court,  where  the  trial  was  had  before  the  court  without 
a  jury,  judgment  was  entered  in  favor  of  appellee  for  one  cent 
damages.  Both  parties  excepted  to  the  judgment  of  the  cir- 
cuit court,  and  prayed  an  appeal  to  the  appellate  court,  where 
errors  were  assigned  on  both  sides.  The  appellate  court  re- 
versed the  judgment  of  the  circuit  court  upon  the  cross-errors 
assigned  by  the  appellee,  and  remanded  the  cause.  There- 
upon appellant  made  a  motion  to  modify  the  judgment  of  re- 
versal, so  as  to  make  said  judgment  iSnal,  and  with  directions 
to  the  circuit  court  to  render  judgment  against  appellant  for 
$37.40,  and  costs,  which  motion  was  allowed,  and  judgment 
entered  accordingly.  Upon  petition  by  appellant,  the  appel- 
late court  granted  a  certificate  that  the  case  involves  questions 
of  law  of  such  importance,  on  account  of  collateral  interests, 
as  that  the  same  should  be  passed  upon  by  the  supreme  court, 
and  allowed  an  appeal  to  this  court. 

In  England,  the  doctrine  is,  that  the  receiver  of  a  telegraphic 
dispatch  cannot  sue  the  telegraph  company,  on  the  ground  that 
the  obligation  of  the  company  springs  entirely  from  contract, 
and  that  the  contract  for  the  transmission  of  the  message  is 
with  the  sender  of  it.  This  doctrine,  however,  has  never  pre- 
vailed in  the  United  States.  Here,  it  is  well  settled  that  the 
receiver  of  the  dispatch  may  maintain  an  action  against  the 
telegraph  company,  through  whose  negligence  the  message 
has  been  altered  or  changed*  for  such  loss  or  damage  as  he 
has  sustained  by  reason  of  having  been  led  to  act  upon  the 
dispatch.  Proof  of  the  alteration  or  change  is  prima  facie  evi- 
dence of  the  negligence  of  the  company.     The  burden  rests 
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upon  the  company  to  show  that  the  error  was  caused  by  some 
agency  for  which  it  is  not  liable:  Western  Union  Tel  Co.  t.  Ty- 
ler, 74  HI.  168;  24  Am.  Rep.  279.  There  is  no  doubt  that  ap- 
pellee has  a  right  of  action  against  appellant  under  the  facts 
above  stated.  The  only  question  is  as  to  the  form  of  the 
action. 

If  the  action  must  be  in  tort  or  case,  this  suit  was  iraprop* 
eriy  brought  before  a  justice  of  the  peace,  because,  under  our 
statute,  justices  of  the  peace  have  no  jurisdiction  in  actions  on 
the  case  for  such  an  injury  as  is  here  involved. 

The  original  contract  for  the  transmission  of  the  message 
was  made  between  Moore  and  the  company.  It  does  not  ap- 
pear, however,  that  there  was  any  contract,  express  or  implied, 
between  appellee  and  the  company,  nor  was  there  any  con- 
tract relation  of  any  kind  between  them.  Under  some  of  the 
authorities,  where  the  sender  of  the  dispatch  is  the  agent  of 
the  party  to  whom  it  is  sent,  or  where  the  contract  between 
the  sender  and  the  company  is  for  the  benefit  of  the  party  to 
whom  the  message  is  sent,  the  latter  may  sue  the  company  in 
assumpsit.  But  here  the  relation  between  Moore  and  the  ap- 
pellee was  that  of  vendor  and  vendee.  Moore  wanted  to  sell 
his  apples,  and  the  proof  shows  that  he  paid  for  the  telegram 
himself.  He  made  the  contract  with  the  company  for  the 
transmission  of  the  message  in  his  own  interest,  and  to  efifect 
a  sale  of  his  own  property.  We  do  ndt  think,  therefore,  that 
appellee  was  entitled  to  bring  against  the  company  any  action 
based  upon  the  existence  of  a  contract  relation  between  him 
and  the  company.     His  remedy  is  in  tort. 

Telegraph  companies  are  the  servants  of  the  public,  and 
bound  to  act  whenever  called  upon,  their  charges  being  paid 
or  tendered.  They  are,  in  that  respect,  like  common  carriers, 
the  law  imposing  upon  them  a  duty  which  they  are  bound  to 
discharge.  The  extent  of  their  liability  is  to  transmit  correctly 
the  message  as  delivered:  Tyler  v.  Western  Union  Tel.  Co.,  60 
ni.  421;  14  Am.  Rep.  38.  Hence,  when  the  receiver  of  a  dis- 
patch suffers  loss  from  the  careless  and  negligent  performance 
of  its  duty  by  such  a  company,  he  is  entitled  to  recover  dam- 
ages for  the  tort,  and  the  proper  remedy  is  an  action  on  the 
case. 

The  damages  in  such  case  should  be  for  an  amount  which 
will  compensate  the  plaintiff  for  his  actual  loss.  They  must 
be  in  satisfaction  of  the  natural  and  proximate  consequence 
of  the  defendant's  act    In  the  present  suit,  appellee  would 
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not  have  bought  the  apples  if  he  had  known  that  their  price 
was  $1.75  per  barrel.  The  facts — that  he  did  not  discover 
the  mistake  until  after  the  apples  had  been  shipped,  that  he 
had  already  advanced  $200  towards  their  purchase,  that  he 
could  not  obtain  possession  of  them  without  paying  the  bal- 
ance of  the  purchase  price  at  the  rate  of  $1.76  per  barrel,  that 
they  were  perishable  property,  liable  to  be  lost  by  the  natural 
process  of  decay,  if  the  delay  in  unloading  them  should  be 
too  great,  and  that  appellee  needed  them  in  his  business, 
having  already  disposed  of  a  car-load  on  hand  in  order  to 
make  room  for  the  present  consignment — authorised  him  to 
pay  the  extra  twenty  cents  per  barrel,  and  look  to  the  appel- 
lant for  reimbursement.  He  was  justified  in  relying  upon  his 
own  judgment  to  make  the  loss  as  small  as  possible.  Under 
the  circumstances,  as  thus  detailed,  his  judgment  was  a  rea- 
sonable one. 

We  think  the  appellate  court  did  right  in  fixing  the  amount 
of  damages  at  $37.40.  But  the  distinctions  between  common- 
law  actions  are  still  recognized  in  this  state.  The  jurisdic- 
tion of  justices  of  the  peace  is,  in  large  measure,  based  upon 
and  limited  by  such  distinctions.  It  is  our  duty  to  recogniie 
them.  Inasmuch,  therefore,  as  appellee  has  pursued  the 
wrong  remedy,  and  before  the  wrong  tribunal,  the  judgment 
must  be  reversed.  

TsLMRAm  CkmrAHm.  —At  to  the  liabiUtj  of  talognkph  onnipoafai  for 
Bogligenoo  with  recpoct  to  the  trammiinion  ajid  deliTory  of  menagei,  tmd 
the  remedy  egainet  them  therefor:  McCford  ▼.  Wettem  Union  TtL  Ob..  W 
Minn.  181;  12  Am.  St  Rep.  6SS,  and  note;  Chf  v.  Wederm  Unkm  TeL  Ok^ 
SI  Oft.  2S5;  18  Am.  St  Rep.  816,  endnote;  WmUm  Umon  TiLC^r. 
7STex.664|  It  Am.  St  Rep.  843,  and  note. 
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Pabxvsmhip.  —  ImAHiTT  OF  Ohb  Pabthie  van  hot,  raa  Si,  wofk  a  dia- 
lelation  of  the  partnership,  bat  may  oonetitnte  sofficient  groandi  to 
jnetify  a  oourt  of  equity  in  decreeing  iti  diseolatioa.  Ihis  will  not  bo 
done  if  the  malady  ie  temporary  only,  with  a  fair  proepeot  of  recowj 
within  a  reaBonable  time. 

Paktn SBSBip  —  SfFSOT  OF  IvsAViTT  OF  PABmB.  —  Aa  adJiidioatioB  bj 
the  oonnty  court  that  one  partner  is  temporarily  insane  does  not  dissolT« 
the  partnership;  and  npon  a  biU  filed  for  that  parpoee,  it  has  no  o^or 
effect  than  to  establish  the  insanity.  In  snch  case  equity  will  look  totbo 
effwt  prodnoed  mpon  the  partnership  reUtions,  and  rofaae  to 
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them  and  apply  the  MMfea,  nnlaai  the  innaity  niAierially  iffwto  the 
eapaeity  of  the  parinflr  to  disoharga  th«  dntiet  impoMd  hf  hia  oontract 
relatioo. 

pABTHSBsmp  — Pabtztkb  Ehbbaobb  Okasactkb  or  Both  Pbikoipal  Ain> 
Agkht.  —For  himself  with  lespect  to  the  partnership,  he  acta  as  princi* 
pal,  and  agent  for  his  parinerat  with  an  interest  in  all  that  pertains  to 
the  bnsinesa  of  the  finn.  I^  therefore,  for  any  reason,  one  member  of 
the  firm  aaanmea  ocmtrol,  he  mn^t,  while  so  oontrolling,  manage  for  and 
in  the  interect  of  all  the  partners.  His  dn^  is  analogous  to  that  of  a 
Imatee,  and  he  is  not  allowed  to  derive  personal  profit  from  the  use  of 
the  partnership  assets  or  business  or  good-will  of  the  firm. 

F.AKnmaHiP  —  Rtfbot  of  iNSANmr  of  Pabtnxb.  —  After  an  adjadication 
of  the  insanity  of  one  partner,  the  continuing  partner  may  apply  for  a 
dissolution  of  the  partnership  if  he  so  desires;  or  if  it  is  a  partnership  al 
will,  he  may  dissolve  it  of  hia  own  Yolition. 

Fabtmkbship  —  SvTBor  or  Gontimuino  Bunmaa  attbb  Ivsahitt  of  Onb 
Pabtnbb.  —  Where  one  partner  has  been  adjudged  insane,  and  the  re- 
maining partner  continues  the  business  aa  before,  without  objection  or 
Botioe  to  any  one,  it  ia  presumed  that  he  did  not  intend  a  dissolution  of 
the  firm,  but  that  he  watted  to  determine  whether  the  incapacity  of  his 
partner  would  prove  merely  temporary,  and  it  would  become  praotioable 
for  him  to  resume  bnaineea.  So  long  as  he  thus  continuea  to  cany  on 
the  business,  without  seeking  to  dissolve  the  partnership,  there  is  no  dis- 
solution, nor  is  he  exoused  from  accounting  for  the  profits  derived  by 
him  from  the  business  of  the  firm. 

HoncB.  —  Cladi  oanbot  bb  Babbbd  by  a  proceeding  in  which  it  was  in  no 
way  involved,  and  of  whioh  the  party  to  be  estopped  had  no  notice. 

Flower^  Remy^  and  Oregoryj  for  the  plaintiff  in  error. 

John  OibbonSj  for  the  defendant  in  error. 

Shops,  J.  This  was  a  bill  filed  by  defendant  in  error, 
Vaughn,  against  Samuel  B.  Raymond,  plaintiff  in  error,  to 
€X>mpel  an  accounting  in  respect  of  partnership  affairs  alleged 
to  exist  between  them.  The  answer  of  Raymond  expressly 
admits  the  formation  of  the  copartnership,  as  alleged  in  the 
bill,  and  its  continuance  from  September  15,  1874,  to  the 
twentieth  day  of  January,  1876,  when  the  complainant^ 
Vaughn,  was  adjudged  insane.  It  will  therefore  be  unneces* 
•ary  to  discuss  the  question  of  the  partnership,  further  than 
may  become  important  in  illustrating  other  branches  of  the 


It  is  insisted  by  counsel  for  plaintiff  in  error,  if  the  partner- 
ship existed,  —  1.  That  it  was  ipso  facto  dissolved  by  the  ad- 
judication of  the  insanity  of  Vaughn  by  the  county  court  of 
Cook  County  on  the  twentieth  day  of  January,  1876,  and  that 
plaintiff  in  error,  as  conservator  of  Vaughn,  accounted  for  all 
the  property  of  Vaughn,  and  all  his  rights  and  credits  accru- 
ing from  the  copartnership  prior  to  said  date^  in  settlement 
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of  Vaughn's  estate  in  said  court,  and  that,  the  partnership 
being  dissolved,  Vaughn  has  no  claim,  legal  or  equitablci  to 
the  proceeds  of  the  partnership  business  after  such  dissolution; 
2.  If  this  is  not  so,  the  partnership  being  determinable  at 
the  will  of  either  party,  Raymond  elected  to  determine  the 
partnership,  and  did  terminate  it  at  the' date  of  the  adjudica* 
tion  of  insanity,  and  that  such  dissolution  can  be  inferred 
from  circumstances,  and  that  the  circumstances  proved  show 
such  election  by  him;  3.  That  the  discharge,  by  the  county 
court,  of  Raymond,  as  conservator  of  Vaughn,  upon  his  final 
report  as  such  conservator,  is  a  bar  to  the  relief  sought  by  the 
bill  in  this  case  so  long  as  it  remains  unreversed;  and  4. 
That;  in  any  event,  by  a  settlement  made  between  the  parties 
in  Philadelphia,  in  June,  1879,  Vaughn  received  of  Raymond 
two  thousand  five  hundred  dollars  in  full  satisfaction  and 
discharge  of  his  interest  in  the  business  and  profits  of  such 
copartnership. 

The  first  contention  presents  questions  of  the  most  difficulty. 
It  is  said  in  Parsons  on  Contracts,  465:  ''  There  are  not  want- 
ing strong  reasons  and  high  authority  for  the  conclusion  that 
insanity,  certain,  complete,  and  hopeless,  of  itself  and  at  once 
dissolves  the  partnership;  but  we  think  the  decided  weight  of 
authority,  in  England  and  this  country,  opposes  this  conclu- 
sion, and  holds  that  the  partnership  continues  until  it  is  dis- 
solved by  decree." 

Chancellor  Kent  (3  Kent's  Com.  58)  says:  ^'  Insanity  does 
not  work  a  dissolution  of  partnership  ipso  facto.  It  depends 
upon  circumstances,  under  the  sound  discretion  of  the  court  of 
chancery.  But  if  lunacy  be  confirmed  and  duly  ascertained, 
it  may  now  be  laid  down  as  a  general  rule,  notwithstanding 
the  decision  of  Lord  Talbot  to  the  contrary,  that,  as  partners 
are,  respectively,  to  contribute  skill  and  industry,  as  well  as 
capital,  to  the  business  of  the  concern,  the  inability  of  a  part- 
ner, by  reason  of  lunacy,  is  a  sound  and  just  cause  for  the 
interference  of  the  courts  of  chancery  to  dissolve  the  partner- 
ship, and  have  tLe  account  taken,  and  the  property  duly  ap- 
plied." And  the  9ame  author  (2  Kent's  Com.  645)  says:  **In 
cases  of  partnership,  it  would  at  least  require  a  decree  Id 
chancery  to  dissAive  the  partnership  on  the  ground  of  lunacy.'^ 

Story,  in  his  w^^rk  on  partnership,  section  295,  says:  ^  The 
common  law,  .  .  .  upon  grounds  of  public  policy  or  conve- 
nience, holds  thut  insanity  does  not  ordinarily,  per  m,  amount 
to  a  positive  dissolution  of  the  partnership,  but  only  to  a  good 
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and  sufficient  cause  for  a  court  of  equity  to  decree  a  dissolu- 
tion." This  writer,  however,  adds:  "We  say  'ordinarily,'  for 
when  the  insanity  has  been  positively  ascertained  under  a 
commission  of  lunacy,  or  by  the  regular  judicial  appointment 
of  a  guardian  to  the  lunatic,  it  may  deserve  consideration, 
whether  it  does  not  ipso  facto  amount  to  a  clear  case  of  disso- 
Intion  of  the  partnership  by  operation  of  law,  since  it  imme- 
diately  suspends  the  whole  function  and  right  of  the  party  to 
act  personally."  Mr.  Justice  Parker,  in  Davis  v.  Lane,  10 
N.  H.  161,  makes  the  same  suggestion.  That  case  was,  how- 
ever, upon  the  effect  of  insanity  in  revoking  the  power  of  an 
agent  to  act  for  his  principal.  Mr.  Parsons,  also,  seems  to  be 
of  the  opinion  that  the  courts  would  hold  that  where  the  in- 
sanity was  determined  by  due  inquest,  it  would,  per  m,  operate 
as  a  dissolution  of  the  partnership.  Both  Story  and  Parsons 
refer,  in  support  of  this  latter  suggestion,  to  the  case  of  Isler 
▼.  Baker,  6  Humph.  85,  alone,  to  sustain  the  text.  That  case 
holds  the  doctrine  indicated  by  Mr.  Parsons,  but  stands,  so 
far  as  we  have  been  able  to  find,  unsupported  by  any  adjudi- 
cated case,  and  none  are  cited  by  the  court  ^n  support  of  its 
conclusion.  Collyer  on  Partnership,  volume  2,  chapter  3,  sec- 
tion S,  and  Gow  on  Partnership,  chapter  5,  section  1,  each  lays 
down  the  rule  that  a  decree  of  a  court  of  chancery  is  necessary 
to  a  dissolution  of  the  partnership,  notwithstanding  there  has 
been  an  adjudication  declaring  one  partner  a  lunatic. 

In  Besch  v.  Frolich,  1  Phill.  Ch.  172,  one  of  the  partners  haid 
been  adjudged  insane  upon  commission  of  lunacy.  Upon  bill 
filed  to  dissolve  the  partnership,  it  was  insisted  that  it  should 
be  decreed  dissolved  from  the  time  of  the  incapacity  of  the 
insane  partner.  This  the  court  (Lord  Chancellor  Cottenham 
delivering  the  opinion)  held  could  not  be  done,  and  says,  "that 
there  are  three  considerations  between  partners:  the  share  of 
each  in  the  capital  stock,  the  share  of  each  in  the  good-will, 
and  the  labor  which  each  undertakes  to  devote  to  the  business. 
Your  argument  is,  that  because  one  of  these  considerations 
(and  that,  perhaps,  the  least  valuable  of  the  three)  fails,  you 
are  entitled  from  that  time  to  take  to  yourself  the  whole  ben- 
efit of  the  other  two Whatever  delay  has  occurred  is 

imputable  to  the  plaintiff  himself.  It  was  competent  for  him 
to  have  filed  his  bill  at  any  moment  since  the  time  when  his 
partner  first  became  incapable  of  attending  to  business.'' 

In  Jones  v.  JVoj,  2  Mylne  &  K.  126,  the  partners  were  solici- 
tors.    One  of  them  (Hardston)  became  insane  and  incapable 
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of  attending  to  business,  and  died  two  or  three  years  after- 
wards. Noy,  the  other  partner,  carried  on  the  business  one  or 
two  years,  and  then  sold  it  out.  Hardston's  executors  filed 
a  bill  to  compel  Noy  to  account  in  respect  to  the  partnership 
business  and  the  proceeds  of  the  sale.  Sir  John  Leach,  M.  R., 
in  determining  the  cause,  said:  "  It  is  clear,  upon  principle, 
that  the  complete  incapacity  of  the  parties  to  the  agreement 
to  perform  that  which  was  a  condition  of  the  agreement  is  a 
ground  for  determining  the  contract.  The  insanity  of  a  part 
ner  is  ground  for  the  dissolution  of  a  partnership,  because  it 
is  immediate  incapacity;  but  it  may  not  in  the  result  prove  to 
be  a  ground  of  dissolution,  for  the  partner  may  recover  from 
his  malady.  When  a  partner,  therefore,  is  affected  with  in- 
sanity, the  continuing  partner  may,  if  he  thinks  fit,  make  it  a 
ground  of  dissolution;  but  in  that  case  I  consider,  with  Lord 
Kenyon,  that,  in  order  to  make  it  a  ground  for  dissolution,  he 
must  obtain  a  decree  of  the  court.  If  he  does  not  apply  to  the 
court  for  a  decree  of  dissolution,  it  is  to  be  considered  that  he 
is  willing  to  wait  to  see  whether  the  incapacity  of  his  partner 
may  not  prove  lyerely  temporary.  If  he  carry  on  the  partner- 
ship business  in  the  expectation  that  his  partner  may  recover 
from  his  insanity,  so  long  as  he  continues  the  business  with 
that  expectation  or  hope  there  can  be  no  dissolution.''  See 
also  Oriewold  v.  Waddington,  15  Johns.  57;  BagshawY.  Parker ^ 
10  Beav.  532;  Sadler  v.  Lease,  66  Id.  624;  Robertson  v.  LoekUf 
15  Sim.  285;  Pierce  v.  Chamberlain^  2  Ves.  Sr.  33. 

No  further  citation  or  analysis  of  authorities  will  be  neces- 
sary. The  rule,  supported  by  the  decided  weight  of  authority 
and  announcing  the  correct  doctrine,  is,  that  the  insanity  of 
a  partner  does  not,  per  se^  work  a  dissolution  of  the  partner- 
ship, but  may  constitute  sufficient  grounds  to  justify  a  court  of 
equity  in  decreeing  its  dissolution.  But  this  doctrine  must  be 
understood,  and  is  applied  by  courts  of  equity  with  appropri- 
ate limitations  and  restrictions;  for,  ^hile  curable;  temporary 
insanity  will  be  sufficient,  upon  an  inquisition,  to  sustain  an 
adjudication  of  insanity  in  the  county  court,  the  appointment 
of  a  conservator,  and  commitment  of  the  ward  to  an  insane 
asylum,  yet  it  will  not  authorize  a  court  of  chancery  to  decree 
a  dissolution  of  a  partnership  if  the  malady  be  temporary 
only,  with  a  fair  prospect  of  recovery  within  a  reasonable  time: 
Story  on  Partnership,  siec.  297. 

Under  our  system,  the  adjudication  of  insanity  may  be  had 
for  the  purpose  of  enabling  those  temporarily  insane  to  avail 
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of  the  facilities  for  treatment  and  cure  provided  by  the  benefi* 
cence  of  the  state.  In  such  case,  the  adjudication  of  the 
county  court  is  necessary  to  their  admission  to  the  State  Hos- 
pital for  the  Insane,  where,  in  theory  at  least,  the  curable  only 
are  admitted.  It  is  manifest  that  the  adjudication  by  the 
county  court  can  have  no  effect  in  determining  the  partner- 
ship, and  upon  bill  filed  to  dissolve  the  partnership,  it  would 
have  no  other  effect  than  to  establish  the  insanity.  Courts  of 
equity  will,  as  between  the  partners,  look  to  the  effect  pro- 
duced upon  the  partnership  relations  and  business,  and  refuse 
to  determine  the  partnership,  and  apply  its  assets,  unless  the 
insanity  materially  affects  the  capacity  of  the  partner  to  dis- 
charge the  duties  imposed  by  his  contract  relation.  A  partner 
embraces  the  character  both  of  principal  and  agent.  For 
himself,  with  respect  to  the  concerns  of  the  partnership,  he 
virtually  acts  as  principal,  and  as  agent  for  his  partners.  His 
power  to  act  for  them  is  coupled  with  an  interest  in  all  that 
pertains  to  the  business  of  the  concern.  It  would  seem,  there- 
fore, that  if,  for  any  reason,  one  member  of  the  firm  should 
assume  control  and  management  of  the  business  and  affairs 
of  the  partnership,  he  should,  while  so  controlling  it,  manage 
it  for  all,  and  in  the  interest  of  all,  the  partners.  His  duty 
would  not,  perhaps,  be  strictly  that  of  a  trustee,  but  would  be 
analogous  to  it,  and  he  would  not  be  allowed  to  derive  per- 
sonal advantage  from  the  use  of  the  partnership  assets  or 
business  or  good-will  of  the  firm.  This  rule  is  universal  in 
its  application  to  fiduciary  relations:  Bowen  v.  Richardson^ 
188  Mass.  293;  Freeman  v.  Freeman,  136  Id.  260;  Perry  on 
Trusts,  sees.  127,  128,  455-464.  At  any  time  after  the  in- 
sanity of  Vaughn,  the  continuing  partner  had,  if  he  saw 
proper  to  exercise  it,  the  right  to  apply  for  a  dissolution  of  the 
partnership,  or,  as  it  was  a  partnership  at  will,  might  have 
dissolved  it  of  his  own  volition. 

There  is  much  evidence  in  the  record  tending  to  show  that, 
some  time  prior  to  January  20, 1876,  Vaughn  became  deranged, 
but  remained  seemingly  conscious  of  his  own  incapacity  for 
business.  Upon  consultation  with  Raymond,  they  went  to- 
gether to  an  asylum  near  Chicago  to  consult  a  physician  as  to 
the  best  course  to  pursue,  and* it  was  agreed  and  determined 
that  application  be  made  to  the  county  court  to  have  Vaughn 
adjudged  insane.  Vaughn  testifies  (and  there  is  much  in  this 
record  to  corroborate  his  statement)  that  it  was  agreed  by 
Raymond,  in  view  of  his  going  to  the  asylum  to  be  treated  for 
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his  malady,  that  he  (Raymond)  would  look  after  and  attend 
to  the  business  of  the  firm,  and  carry  it  on  in  his  absence. 
It  is  not,  however,  necessary  to  put  the  case  upon  that  ground, 
for  it  does  clearly  appear  that  Raymond,  without  objection  or 
any  notice  to  any  one,  continued  the  business  precisely  as 
before,  and  the  presumption  is,  that  he  did  not  intend  a  disso- 
lution of  the  firm.  It  is  to  be  presumed,  in  the  absence  of 
evidence  showing  to  the  contrary,  that  he  waited  to  determine 
whether  the  incapacity  of  his  partner  would  prove  temporary 
merely,  and  it  become  practicable  for  him  to  resume  business. 
So  long  as  he  thus  continued  to  carry  on  the  partnership  busi- 
ness without  taking  steps  to  dissolve  the  partnership,  there 
could  be  no  dissolution,  or  he  be  excused  from  afterwards 
accounting  for  the  profits  actually  derived  by  him  froni  the 
business  of  the  firm.  The  circumstances  relied  upon  as  show- 
.  ing  an  election  by  Raymond  to  dissolve  the  copartnership 
are  wholly  insuflScient.  On  the  contrary,  it  appears  that  these 
parties  were  brokers;  that  for  a  number  of  years  prior  to  the 
formation  of  this  partnership  Vaughn  had  represented,  as 
broker  in  the  wholesale  sugar  market  in  Chicago,  the  Franklin 
Sugar  Refinery  of  Philadelphia,  Pennsylvania,  whose  businesa 
was  there  conducted  by  Harrison,  Havemeyer,  &  Co.  It  also 
appears  that  Raymond  had  been  likewise  engaged  as  a  broker 
in  sugars,  in  Chicago,  he  representing  two  or  more  sugar  re- 
fineries in  the  East,  each  of  the  parties  having  realized  con- 
siderable sums,  by  way  of  commissions,  in  the  course  of  their 
business.  By  an-  arrangement  between  them,  they  consoli- 
dated their  business,  Vaughn  receiving  one  third  and  Ray- 
mond two  thirds  of  the  profits,  and  they  were  to  share  loesea 
and  expenses  in  the  same  proportion.  Each,  however,  re- 
mained the  broker  of  the  refineries  that  they  had  previously 
represented, — that  is,  Vaughn  represented  the  Franklin  Sugar 
Refinery,  and  no  change  was  made  in  the  agency  whatever. 
After  Vaughn  was  adjudged  insane,  instead  of  dissolving  the 
copartnership,  or  doing  any  act  showing  an  intent  so  to  do, 
Raymond  continued  to  carry  on  the  business,  in  all  respects, 
as  before.  Vaughn  still  continued  to  be  the  broker  of  the 
Franklin  Sugar  Refinery,  and  that  concern  had  no  notice  of 
any  change  in  its  brokers  at  Chicago.  It  is  shown  that  a 
very  large  business  was  done  by  Raymond  acting  in  the  name 
of  Vaughn  as  broker  of  said  refinery,  and  large  profits  were 
received  by  him  therefrom.  Vaughn  had  brought  the  business 
of  the  Franklin  Sugar  Refinery  to  the  firm.     No  confidence 
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had  been  reposed  by  this  principal  in  Raymond,  he  at  no  time 
having  acted  as  individal  broker  of  that  refinery.  It  was  not 
until  after  Vaughn's  discharge  from  the  asylum  that  Harri- 
son, Havemeyer,  &  Co.  had  any  notice  or  intimation  that  Ray- 
mond pretended  that  a  dissolution  of  the  firm  had  taken 
place;  and  then,  as  it  is  clearly  shown,  to  induce  Harrison, 
Havemeyer,  <fe  Co.  to  make  him  their  broker  at  Chicago,  and 
to  induce  Vaughn  to  give  up  and  surrender  the  business  in 
that  city,  Raymond  paid  Vaughn  two  thousand  five  hundred 
dollars.  Negotiations  were  had  between  these  parties  through 
Mr.  Harrison,  of  the  firm  of  Harrison,  Havemeyer,  &  Co.,  and 
his  testimony  leaves  no  doubt  that  the  payment  of  said  sum 
of  two  thousand  five  hundred  dollars  by  Raymond  to  Vaughn 
was  for  a  surrender  by  Vaughn  to  Raymond  of  his  (Vaughn's) 
right  to  act  as  broker  for  the  Franklin  Sugar  Refinery  in  the 
Chicago  market  We  cannot  undertake  to  review  this  evi- 
dence in  detail,  but  it  leaves  no  question  in  our  mind  that  the 
dissolution  of  the  firm  did  not  take  place  at  any  time  prior  to 
the  settlement  before  spoken  of,  in  respect  to  the  future  con- 
duct of  the  business. 

Upon  the  questions  remaining  to  be  considered,  the  appel- 
late court,  by  McAllister,  J.,  said:  *'The  next  position  taken 
in  argument  by  appellant's  counsel  is,  that  the  discharge  of 
appellant  by  the  county  court,  upon  rendering  his  final  ac- 
count there  as  conservator,  was  a  proceeding  in  rem,  and,  so 
long  as  it  remains  unreversed,  is  a  complete  bar  to  the  relief 
sought  by  this  bill,  upon  the  principle  of  res  judicata.  That 
proceeding,  so  far  as  it  relates  to  the  adjudication  as  to  the 
itatu$  of  appellee,  was,  in  our  opinion,  in  the  nature  of  a  pro- 
ceeding in  rem.  But  the  matters  upon  which  the  right  to  and 
daim  for  an  accounting  is  based  were  of  a  wholly  difierent 
nature.  This  claim  was  not  included  in  the  inventory  which 
appellant  made  as  conservator,  nor  mentioned  in  his  final 
accounting,  upon  which  he  was  discharged.  Passing  upon  it 
was  in  no  respect  necessary  to  the  exercise  of  the  jurisdiction 
of  the  court  in  the  first  instance,  nor  was  it  directly  involved, 
or  a  necesBary  incident  to  any  adjudication  made.  It  was  a 
matter  of  mere  private,  individual  right  between,  these  two 
parties,  over  which  a  court  of  chancery  has  jurisdiction,  and 
over  which,  if  the  county  court  had  any  jurisdiction,  it  was  in 
no  sense  exclusive.  Besides,  appellee  was,  at  the  time,  con- 
fined in  a  lunatic  asylum,  and  had  no  notice,  actual  or  con- 
structive.   The  distinction  between  those  matters  which  are 
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necessarilj  Inyolved  in  a  proceeding  in  rem^  or  in  one  in  the 
nature  of  a  proceeding  in  rem^  as  to  which  the  decree  is  con- 
clusive against  all  the  world,  and  matters  inter  parte$y  or  of 
mere  private  litigation,  is  recognized  by  the  authorities,  and 
has  its  foundation  in  the  nature  of  things:  2  Smith's  Lead. 
Cas.,  7th  Am.  ed.,  632:  1  Qreenl.  Ev.,  sec.  650.  To  hold  a 
claim  barred  by  a  proceeding  in  which  it  was  in  no  wise  in- 
volved, and  of  which  the  party  to  be  estopped  had  no  kind  of 
notice,  would  be  to  subvert  and  trample  upon  some  of  the 
most  essential  fundamental  principles  upon  which  the  doc- 
trine of  the  conclusiveness  of  judgments  and  decrees  is  based, 
because  appellee  never  had  his  day  in  court  as  to  this  claim. 
We  are  of  opinion  that  the  transaction  between  the  parties,  in 
May,  1879,  at  Philadelphia,  falls  entirely  short  of  a  settlement 
of  the  claim,  so  as  to  bar  appellee's  right  to  an  accounting. 
This  claim,  and  the  matters  out  of  which  it  arises,  were  none 
of  them  mentioned  by  either  party." 

We  are  entirely  satisfied  with  what  is  there  said,  and  adopt 
the  views  of  thai  court. 

We  find  no  error  in  this  record,  and  the  judgment  of  the 
appellate  court  will  be  affirmed. 


•  PaBTNBRSHIF — PaRTXXB    PbBSONALLT    IirCAPAOITATKD    BT  INSAKFTT. — 

Inaanity  does  not  tjMO  /ado  disaolve  a  partnership,  but  upon  the  confirmed 
lunacy  of  a  partner  hia  copartners  may  base  a  petition  for  a  dissolution  of 
the  partnership:  Note  to  Siemmers  Appeal,  98  Am.  Dec.  2G6,  267. 

PowsB  OF  Onb  Pabtnbr  to  Bind  thx  Firm.  — One  partner  ia  the  agent 
of  the  firm  within  the  general  scope  of  the  partnership  business:  Van 
T.  Wilkins,  81  Qa.  93;  12  Am.  St.  Rep.  299,  and  partictlarly  note  SOi. 
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ri2S  ILLIMOIS,  480.J 

Equitablb  GoivvBBSioif  IB  That  Change  in  Pbopbrtt  by  which,  for 

tain  purposes,  real  estate  is  considered  as  personal,  and  personal  as  real, 
and  transmissible  and  descendible  as  such,  aud  there  must  be  an  abso- 
lute intention  aud  direction  that  the  conversion  is  to  be  made,  in  order  to 
create  it;  bat  it  ia  not  essential  that  an  express  declaration  to  that  effect 
be  made  in  the  instrument;  it  may  arise  by  necessary  implication  frona 
the  nature  of  the  instrument  or  the  language  employed. 

Bquitablb  Conveusion  oan  only  Take  Place  when  the  property  remaina 
unchanged  in  form,  from  a  dear  and  imperative  direction  to  convert  it^ 
If  this  is  left  to  the  option,  direction,  or  choice  of  trustees  or  othera»  no 
equitable  conversion  will  take  place. 
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BQOfTABLB  OoHTiMioir.  —  Where  a  will  proridM  that  land  may  he  eold  im- 
der  eeitaia  condition^  and  gives  executor*  power  to  sell,  and,  in  ease  of 
•ale,  limiti  the  possible  pnrchasers  to  certain  persons,  unless  the  sale  it 
aotnally  made  under  the  power,  no  equitable  oouTersion  takes  plaee,  be- 
eanse  there  is  no  absolute  requirement  in  the  will  that  the  sale  shall 
take  pUee. 

OumvonT  Rxm aikdul  —  Where  a  will  provides  that  upon  the  death  or 
remarrisi^e  of  the  widow  of  the  testator  the  executors  shall  proceed  to 
divide  his  estate  among  his  children,  or  such  of  them  "  as  may  be  then 
iliTi^  or  the  lawful  issue  of  such  of  them  as  may  be  dead  leaving  lawful 
iseoe,**  each  child,  or  if  dead,  his  issue,  takes  only  a  contingent  remain- 
der dependent  upon  the  termination  of  the  particular  estate,  and  upon 
hie  or  their  being  alive  at  that  time. 

Rbmaindsb  b  Vistxd  when  ▲  Pbxsxnt  Iatbrbst  Passbb  to  a  party,  to 
be  enjoyed  in  the  future,  so  thai  the  estate  is  invariably  fixed  in  a  deter- 
minate person  after  the  partieolar  estate  terminates. 

OoBTiNOBirr  BniAiNDXR  n  Oirs  LDfnxD  to  Takb  Bmcr,  either  to  a  dn* 
bions  or  uncertain  person,  or  upon  a  dubious  and  uncertain  event. 

BtSET  BsTATB  in  RbXAINDXB    SuBJBCT  to  ▲  GONTINOBNOT  OB  CONDITIOir 

is  not  necessarily  a  contingent  remainder.  The  condition  may  be  prece- 
dent or  subsequent.  If  the  former,  the  remainder  cannot  vest  until  that 
which  is  contingent  has  happened  and  thereby  becomes  certain.  If  the 
latter,  the  estate  vests  immediately,  subject  to  be  defeated  by  the  hap- 
pening of  the  condition. 
OoxTiHoxHT  Rkmaindbb  IB  NOT  SuBJXOT  TO  LiVT  AND  Salb  Bgainst  the 
party  entitled  to  it,  and  no  titie  passes  to  a  purchaser  by  sheriff's  deed. 

DwMan  and  CHlberiy  for  the  appellants. 

L.  Ldand^  for  the  appellee. 

Bailey,  J.  The  petitioner  in  this  case  claims  title  in  fee 
to  an  undivided  one  fourth  of  the  land  in  question  by  virtue 
of  the  sale  under  execution  of  Robert  Haward's  interest 
therein,  and  the  decree  can  be  sustained  only  upon  the  theory 
that,  at  the  time  of  the  levy  and  sale,  Robert  Haward  was  the 
owner  of  an  estate  in  said  land  subject  to  execution.  The  ap- 
pellants insist  that  Robert  Haward  at  that  time  had  no  vested 
interest  in  the  land,  and  in  support  of  their  contention  they 
submit  two  propositions,  viz.:  1.  That  by  the  will  of  James 
Haward,  deceased,  said  land  was  directed  to  be  converted  into 
money,  and  the  money  divided  among  his  sons,  thus  working 
an  equitable  conversion  of  the  land,  to  inBianii^  upon  the  death 
of  the  testator.  2.  If  there  was  no  conversion,  the  interest 
given  to  Robert  Haward  by  the  will  of  his  father  was  not  a 
vested  but  a  contingent  remainder,  and  that  such  remainder 
did  not  become  vested  until  after  said  levy  and  sale.  It  must 
be  admitted  that  if  either  of  these  propositions  can  be  sus- 
tained, the  sale  under  the  execution  was  nugatory,  and  vested 
DO  title  in  the  purchaser. 
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Did  the  will  of  James  Haward  operate  as  an  equitable  con- 
version of  said  land?  Conrersion  has  been  defined  to  be,  that 
change  in  the  nature  of  property  by  which,  for  certain  pur- 
poses, real  estate  is  considered  as  personal,  and  personal  estate 
as  real,  and  transmissible  and  descendible  as  such.  It  is  an 
application  of  the  maxim  that  equity  regards  that  as  done 
which  ought  to  be  done.  It  is  not  essential  that  there  should 
be  an  express  declaration  in  the  instrument  that  the  land  shall 
be  treated  as  money,  although  not  sold;  or  that  the  money 
shall  be  treated  as  land,  although  not  actually  laid  out  in  the 
purchase  of  it.  Such  direction  may  arise  by  necessary  im- 
plication from  the  nature  of  the-  instrument  or  the  language 
employed.  But  there  must  be  an  expression,  in  some  form, 
of  an  absolute  intention  that  the  land  shall  be  sold  and 
turned  into  money,  or  that  the  money  shall  be  expended  in 
the  purchase  of  land.  The  test  is.  Has  the  will  or  deed  abso- 
lutely directed  that  the  conversion  be  made?  In  order  to 
work  a  conversion  while  the  property  reniains  unchanged  in 
form,  there  must  be  a  clear  and  imperative  direction  to  con- 
vert it.  If  the  act  of  converting  is  left  to  the  option,  discretion, 
or  choice  of  the  trustees  or  others  charged  with  making  it,  no 
equitable  conversion  will  take  place,  because  no  duty  to  make 
the  change  rests  upon  them:  3  Pomeroy's  Eq.  Jur.,  sees.  1159 
et  seq.,  and  authorities  cited.  •  In  Anewalt*8  Appeal^  42  Pa.  St. 
414,  the  court  lays  down  the  rule,  in  language  quoted  from 
the  standard  authorities,  as  follows:  ''  To  establish  a  conver- 
sion, the  will  must  direct  it  absolutely  or  out  and  out,  irrespec« 
tive  of  all  contingencies.  The  direction  to  convert  must  be 
positive  and  explicit,  and  the  will,  if  it  be  a  will,  or  the  deed, 
if  it  be  by  contract,  must  decisively  fix  upon  the  land  the 
quality  of  money.   It  must  be  an  imperative  direction  to  sell." 

Does  the  will  of  James  Haward  contain  an  absolute  direc- 
tion, either  in  express  terms  or  by  implication,  to  convert  the 
land  of  the  testator  into  money,  and  distribute  it  among  his 
sons  in  that  form,  so  as  to  leave  to  his  executors  no  discretion 
on  that  subject?  Said  will  assumes  to  deal  with  both  real 
and  personal  estate,  and  as  we  have  no  information  on  the 
subject  outside  of  the  will,  we  may  assume  that  the  testator, 
at  the  time  of  his  death,  was  the  owner  of  personal  as  well  as 
real  property.  The  will  gives  all  his  property,  both  real  and 
personal,  to  his  executors,  in  trust,  for  the  benefit  and  support 
of  the  testator's  wife  so  long  as  she  should  remain  his  widow, 
and  it  was  provided  that  the  widow  and  certain  of  the  sons 
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mighty  if  they  thought  best,  carry  on  the  farm  or  a  part  of  it, 
or  if  they  wished  to  give  up  farming,  the  executors  were  au- 
thorized to  sell  his  personal  property  and  invest  the  proceeds, 
and  rent  the  land,  paying  to  the  widow  the  rent  and  the  in- 
terest on  the  money  invested.  The  direction  to  convert  the 
land  into  money,  if  it  exists  at  all,  must  be  found  in  the  fol- 
lowing claute  of  the  will:  *'  On  the  death  of  my  wife,  or  in  the 
event  of  her  marrying  again,  my  executors  shall  then  proceed 
to  divide  the  property  among  my  children.  To  my  son  Wil- 
liam I  give  two  hundred  dollars  as  his  share,  as  I  think  he  is 
better  provided  for  than  the  others,  and  the  land  I  wish  kept 
ID  the  family,  and  my  executors  may  sell  it  to  any  of  the  boys 
at  its  full  value,  and  the  proceeds  of  my  property,  both  real 
and  personal,  to  be  divided  among  my  children,  William,  as 
above  mentioned,  two  hundred  dollars,  and  the  residue  equally 
divided  between  such  of  my  children,  Oeorge,  Robert,  James, 
and  Thomas,  as  may  be  alive,  or  the  lawful  issue  of  such  of 
them  as  may  be  dead  leaving  lawful  issue." 

By  this  clause  the  executors  were  clearly  given  tf  power  of 
sale,  the  persons  who  might  become  purchasers  being  limited, 
however,  to  the  testator's  sons,  the  reason  of  such  limitation 
being  the  testator's  desire  to  keep  the  land  in  the  family.  But 
we  fail  to  find  any  provision  which,  either  expressly  or  by 
implication,  made  it  imperative  that  the  executors  should  ex- 
ercise that  power.  Said  clause  first  provides  in  terms  for  a 
division  of  the  property  among  the  testator's  sons  upon  the 
termination  of  the  widow's  equitable  estate.  That  provision 
standing  alone  would  have  made  it  imperative  upon  the  execu- 
tors to  divide  the  property  as  it  stood  without  a  sale.  But  it 
being  the  testator's  desire  that  his  land  should  remain  in 
his  family,  he  provided  further  that  his  executors  might  sell 
the  land  to  one  of  his  sons,  if  any  one  of  them  was  willing  to 
buy  and  pay  its  full  value,  and  make  distribution  by  dividing 
the  proceeds.  It  seems  clear  that  the  power  of  sale  was  given 
as  an  alternative,  and  not  as  the  exclusive  mode  of  making 
division  of  the  property.  The  testator's  wish  that  the  land 
should  be  kept  in  the  family  seems  to  have  furnished  a  gov- 
erning principle  in  draughting  the  will,  and  that  wish  would  be 
equally  well  accomplished  by  dividing  the  land  itself  among 
his  sons,  or  by  selling  it  to  one  of  them  and  dividing  the 
proceeds. 

It  should  also  be  observed  that  the  language  of  the  will 
does  not  require  the  land  to  be  sold,  but  only  provides  that  it 
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maj  be  told,  and  in  ease  of  sale  the  poeaible  purohasers  were 
limited  to  five  persons.  Because  of  such  limitation  it  became 
necessary  to  provide  that  the  purchaser  should  pay  the  full 
value  of  the  land,  for  otherwise  it  might  be  sacrificed  by  rea- 
son of  a  lack  of  competition.  It  would  have  been  repugnant 
to  the  very  purpose  for  which  a  sale  was  permitted  to  allow 
the  land  to  be  sold  to  a  stranger,  as  that  would  manifestly 
have  taken  it  out  of  the  family.  If  no  one  of  the  sons,  there- 
fore, had  been  willing  to  purchase  and  pay  its  full  value,  the 
power  of  sale  could  not  have  been  executed.  In  that  case  the 
only  division  possible  would  have  been  a  division  of  the  land. 

An  argument  is  sought  to  be  based  upon  the  following 
phrase  of  the  clause  of  the  will  above  quoted,  viz.,  *^  the  pro- 
ceeds of  all  my  property,  both  real  and  personal,  to  be  divided 
among  my  several  children,"  etc.  That  language  is  a  part  of 
the  provision  permitting  a  sale,  and  its  force  is  merely  that,  in 
case  of  a  sale,  the  proceeds  should  be  divided.  It  clearly  was 
not  intended  to  apply  to  the  division  in  case  the  land  itself 
should  be  divided. 

Nor  can  we  perceive  any  special  significance,  as  bearing 
upon  the  question  under  consideration,  of  the  last  clause  of 
the  will  which  provided  that,  '*  if  any  of  my  sons  have  any 
money  advanced  for  them  to  begin  with*,  the  others  must  be 
made  equal  to  them  at  the  division  of  the  property."  It  is 
not  claimed  that  any  such  advances  had  been  made  by  the 
testator  in  his  lifetime,  and  the  language  here  quoted  must 
be  deemed  to  have  reference  to  possible  advances  made  to  the 
sons  by  the  executors,  or  it  may  be  by  the  widow,  out  of  the 
personal  estate,  during  the  lifetime  of  the  widow.  We  are  un- 
able to  see  how  an  adjustment  of  such  advances  was  not  quite 
as  practicable  under  one  mode  of  division  as  under  the  other. 
Ev£n  if  there  was  not  sufficient  personal  estate  for  the  pur- 
poses of  such  adjustment,  and  it  is  not  shown  that  there  was 
not,  the  necessity  of  making  it  would  interpose  no  obstacle  to 
the  division  of  the  land  without  a  sale. 

We  are  of  the  opinion  that  there  was  no  absolute  require- 
ment in  the  will  that  the  land  should  be  sold,  but  that  the 
sale  was  left  to  the  discretion  of  the  executors,  and  as  no  sale 
was  actually  made  under  the  power,  there  was  no  equitable 
conversion  of  the  land. 

The  lands  of  James  Ha  ward,  deceased,  being  devised  to  his 
executors  to  be  held  in  trust  for  his  widow  during  widowhood, 
and  then  to  be  divided  among  his  children,  the  four  sons 
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specially  named  in  the  will  took  only  an  estate  in  remainder; 
and  the  material  qnestion  here  is,  whether  the  remainder  de- 
▼ised  to  his  son  Robert  was,  at  the  time  of  the  execution  sale, 
▼eated  or  contingent.  The  proposition  is  not  controyerted, 
that  if  it  was  merely  contingent,  it  was  not  subject  to  sale  on 
execution.  This  proposition  seems  to  be  supported  by  the 
following  authorities:  Watson  ▼.  Dodd,  68  N.  C.  530;  Jackson 
▼.  MiddUtony  62  Barb.  9;  Baker  v.  Copenbarger^  16  111.  108;  68 
Am.  Dec.  600;  Freeman  on  Executions,  sec.  178. 

The  will  proTides  that^  upon  the  death  or  remarriage  of  the 
widow,  the  executors  shall  proceed  to  divide  the  estate  of  the 
testator  among  his  children;  but  in  fixing  the  mode  in  which 
the  division  shall  be  made,  it  provides  that  .William  shall  be 
given  two  hundred  dollars  in  money  as  his  share,  ^'and  the 
residue  equally  divided  between  such  of  my  children,  Qeorge, 
Robert,  James,  and  Thomas,  as  may  be  then  alive,  or  the 
lawful  issue  of  such  of  them  as  may  be  dead  leaving  lawful 
issue." 

A  remainder  is  said  to  be  vested  where  a  present  interest 
passes  to  a  party,  to  be  enjoyed  in  the  future,  so  that  the  es- 
tate is  invariably  fixed  in  a  determinate  person  after  the  par- 
ticular estate  terminates;  while  a  contingent  remainder  is 
ooe  limited  to  take  effect,  either  to  a  dubious  and  uncertain 
person,  or  upon  a  dubious  and  uncertain  event:  2  Bla.  Com. 
168.  This  definition  is  adopted,  in  substance,  by  all  the  text- 
writers,  and  is  sufficiently  accurate.  But  it  does  not  neces- 
sarily follow  that  every  estate  in  remainder  which  is  subject 
to  a  contingency  or  condition  is  a  contingent  remainder.  The 
condition  may  be  precedent  or  subsequent.  If  the  former, 
the  remainder  cannot  vest  until  that  which  is  contingent  has 
happened,  and  thereby  become  certain.  If  the  latter,  the  es- 
tate vests  immediately,  subject  to  be  defeated  by  the  happen- 
ing of  the  condition:  Bxomfield  v.  Crowdevy  1  Bos.  &  P.  818; 
Blanehard  v.  Blanchardj  1  Allen,  223;  Manice  v.  ManicSf  43 
N.  Y.  380;  Washburn  on  Real  Property,  4th  ed.,  679.  It  is 
plain  that,  in  the  present  case,  the  estate  devised  was,  so  far 
as  Robert  Haward  was  concerned,  subject  to  a  contingency, 
viz.,  his  being  alive  at  the  time  the  particular  estate  should 
be  determined  by  the  death  or  remarriage  of  the  widow. 
Whether  this  contingency  constituted  a  condition  precedent 
or  subsequent  must  be  determined  by  the  language  of  the  will. 

While  the  proper  construction  of  the  will  is  not  a  matter 
wholly  free  from  doubt,  it  seems  to  be  clear  that  the  intention 
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of  the  teetator  was  not  to  devise  to  his  son  Robert  a  present 
estate  subject  to  be  defeated  in  case  of  his  death  before  the 
termination  of  the  particular  estate,  but  to  make  the  estate 
itself  conditional  upon  his  being  alive  at  that  time.  The  de- 
vise was  not  to  him,  nor  to  him  and  his  three  brothers,  but 
only  to  such  of  the  four  as  should  be  alive  at  the  death  or  re- 
marriage of  the  widow.  If  one  or  more  of  the  sons  named 
had  died  before  the  death  of  the  widow,  it  would  have  been: 
doing  violence  to  the  language  of  the  will  to  hold  that  any 
estate  was  thereby  vested  in  them.  They  would  have  been 
excluded  by  the  very  terms  of  the  will  from  the  number  of 
those  named  as  beneficiaries.  The  persons  to  whom  the  es- 
tate would  go  being  wholly  uncertain  during  the  continuance 
of  the  particular  estate,  it  must  be  held  that  the  contingency 
named,  viz.,  that  the  persons  who  were  to  take  the  estate 
should  be  alive  at  the  death  or  remarriage  of  the  widow,  was 
a  condition  precedent  to  the  vesting  of  the  estate,  and  that 
until  the  condition  happened,  the  estate  was  necessarily  con- 
tingent. 

The  cases  to  be  found  in  the  reports,  so  far  as  they  can  aid 
us  in  the  interpretation  of  the  will  under  consideration,  seem 
to  support  the  view  we  have  here  expressed.  In  Olney  v.  HuU^ 
21  Pick.  811.  the  testator,  after  devising  to  his  wife  the  use  of 
his  real  estate  while  she  remained  his  widow,  proceeded  as 
follows:  '' Should  my  wife  marry  or  die,  the  land  shall  then 
be  equally  divided  among  my  surviving  sons,  with  each  son 
paying  sixty  dollars  to  my  daughters,  to  be  equally  divided 
among  them,  as  soon  as  each  son  may  come  into  possession 
of  said  land.*'*  It  was  held  that,  until  the  death  or  marriage 
of  the  widow,  it  was  uncertain  who  would  be  alive  to  take, 
and  therefore  that  no  estate  vested  in  any  one  before  that 
event  happened. 

In  Nash  v.  Nash^  12  Allen,  846,  thfi  testator  devised  the  use 
of  his  real  estate  to  his  wife  during  life,  and  at  her  death  the 
fee  to  such  of  his  children  as  might  be  then  living,  share  and 
share  alike;  and  it  was  held  that,  during  the  life  of  the  widow, 
the  estates  given  to  the  children  were  contingent,  and  not 
vested. 

In  ThoniBon  v.  Ludington^  104  Mass.  193,  the  testator  gave 
his  estate  to  his  widow  during  life  or  widowhood,  and  directed 
that  at  her  decease  or  marriage  the  estate  should  be  divided 
''equally  to  and  among  such  of  my  children  as  shall  then  be 
living,  share  and  share  alike;  the  names  of  my  said  children 
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are  George  C,  Ann  L.,  Lucy  M.,  Francis  H.,  and  Caroline  E., 
to  them  and  to  their  heirs  and  assigns  forever."  It  was  there 
held  that  the  will  gave  only  a  contingent  remainder  to  such 
of  the  children  as  should  happen  to  be  living  when  the  con- 
tingency of  such  death  or  marriage  happened. 

The  case  of  Blanchard  v.  BlancJuird,  1  Allen,  223,  may  be 
referred  to  as  a  fair  illustration  of  a  vested  remainder  liable 
to  be  divested  by  the  happening  of  a  condition  subsequent. 
There  the  testator  devised  to  his  wife  all  the  income  of  all  his 
real  and  personal  property,  and  then  devised  as  follows:  "I 
give  and  bequeath  to  my  beloved  daughter  Elizabeth  Ford 
Blanchard,  to  my  daughter  Mary  Jane  Blanchard,  to  my 
daughter  Anna  Dawson  Morrison  Blanchard,  to  my  son  Henry 
Blanchard,  and  my  son  Samuel  Orne  Blanchard,  all  the  prop- 
erty, both  real  and  personal,  that  may  be  left  at  the  death  of 
my  wife,  to  be  divided  equally  between  the  five  last-named 
children.  And  provided,  furthermore,  that  if  any  of  the  last 
five-named  children  die  before  my  wife,  then  the  property  to 
be  equally  divided  between  the  survivors,  except  they  should 
leave  issue;  in  that  case,  to  go  to  said  issue,  provided  the  said 
issue  be  legitimate."  The  testator  had  ten  children,  all  of 
whom  survived  the  wife.  The  court  held  that  the  portion  of 
the  clause  above  quoted  preceding  the  proviso  presented  the 
ordinary  case  of  a  devise  to  the  wife  for  life,  remainder  in  fee 
at  her  death  to  five  of  her  children,  to  be  equally  divided  be- 
tween them.  There  being  in  that  portion  of  the  devise  no 
words  of  contingency,  such  as  ''if  they  shall  be  living  at  her 
death,"  or  ^'to  such  of  them  as  shall  be  living,"  the  usual  and 
proper  phrases  to  constitute  a  condition  precedent,  a  vested 
remainder  was  created  in  the  children  named  as  tenants  in 
common.  In  construing  the  proviso,  it  was  admitted  that  if 
its  effect  was  to  limit  the  remainder  to  such  of  the  children 
named  as  should  survive  their  mother,  the  remainder  would 
be  contingent;  but  it  was  held,  after  a  full  review  of  the  au- 
thorities, that  the  proviso  merely  introduced  into  the  devise  a 
condition  subsequent,  and  that  the  remainder  was  Vested,  sub- 
ject to  be  divested  upon  the  happening  of  the  condition. 

The  foregoing  cases  sufiSciently  illustrate  the  principles 
upon  which  the  will  in  this  case  must  be  construed.  The 
devise  was  to  such  of  four  persons  as  should  be  alive  at  the 
termination  of  the  particular  estate.  Until  that  time  arrived, 
it  could  not  be  told  who  were  to  be  the  beneficiaries  of  the 
devise.    Until  that  time,  the  persons  to  take  were  not,  and  could 
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not  be,  identified,  and  until  that  time  it  was  wholly  uncertain 
whether  Aobert  Haward  was  one  of  them  or  not.  It  follows 
that,  at  the  time  the  land  in  question  was  sold  under  execu- 
tion, Robert  Haward's  interest  was  only  a  contingent  remain- 
der, which  was  not  subject  to  levy  and  sale,  and  that  no  title 
therefore  passed  to  the  purchaser  by  the  marshal's  deed. 

An  attempt  is  made  to  distinguish  this  case  from  tbe  cases 
above  dted  upon  tbe  fact  that  in  this  case  the  four  possible 
beneficiaries  of  the  devise  were  mentioned  by  name,  while  in 
the  cases  cited,  or  in  most  of  them,  the  devise  was  to  the  chil- 
dren who  should  be  alive  at  the  termination  of  the  particular 
estate  as  a  class.  Even  that  distinction  does  not  exist  be- 
tween this  case  and  Thomson  v.  Ludingtonj  supra^  as  there  the 
children  were  all  mentioned  by  name,  and  it  is  not  even  sug- 
gested there  that  that  fact  made  any  difference  with  their 
rights.  But  we  are  unable  to  see  how  there  can  be  any  greater 
degree  of  certainty  in  the  designation  of  the  beneficiaries  where 
all  the  persons  in  the  class  are  mentioned  by  name,  than  where 
they  are  simply  designated  as  a  class,  so  long  as  tbe  devise  is 
only  to  such  of  the  persons  named,  or  of  the  class,  as  may  be 
alive  at  .the  expiration  of  the  life  estate.  The  contingency 
grows  out  of  the  use  of  the  words  ''to  such  of  them  as  shall  be 
living,"  which,  as  said  in  Blanchard  v.  Blanehard^  supra^  is  a 
proper  phrase  to  constitute  a  condition  precedent. 

The  decree  of  the  court  below,  finding  that  the  petitioner  is 
the  owner  in  fee  of  an  undivided  one  fourth  of  the  lands  sought 
to  be  partitioned,  is  unsupported  by  the  evidence.  The  decree 
will  therefore  be  reversed,  and  the  cause  remanded. 

Decree  reversed.  

EQurrABLS  Ck>i«vsR8ioxr.  —  Ai  to  the  general  principlee  with  respeot  to 
the  equitable  oonvenion  of  realty  into  personalty,  and  personalty  into  realty, 
by  the  prorisions  in  a  will:  Ford  v.  Ford,  70  Wis.  19;  6  Am.  St.  Bep.  117, 
and  partieoUrly  extended  note  141-148;  note  to  Chapman  r.  OkarlmUmf  IS 
Id.  681. 

Rkmautdsrs,  CoimKOBNT  AHD  Vbstsd.  —  A  vested  remainder  ia  dis- 
tingniahed  from  a  contingent  remainder  by  the  present  eapacity  of  taking 
effect  in  possession,  if  the  possession  were  to  become  vacant:  Mercantile  Bank 
▼.  BaUard,  83  Ky.  481;  4  Am.  St.  Bep.  160,  and  cases  in  note;  Mandermm  t. 
Lukeni,  23  Pa.  St.  31;  62  Am.  Deo.  312,  and  oases  oited  in  note;  and  for  ap- 
plications of  this  mle,  see  Hudgens  v,  Wilkins,  77  Oa.  656;  Hoover  v.  Hoover, 
116  Ind.  498;  Bruce  r.  BisaeU,  119  Id.  525;  BaOey  v.  Love,  67  Md.  592;  In 
re  Croseman,  113  N.  Y.  503;  Orosvenor  v.  Bowen,  15  R.  L  549;  Land  Co.  v. 
Hill,  87  Tenn.  589.  Bat  where  the  vesting  of  an  estate  ia  dependent  upon 
the  happening  or  non-happening  of  a  contingency,  the  remainder  ia  not  vested, 
but  contingent:  Preeton  v.  Brant,  96  Mo.  552;  Hodgee  v.  Fleetwood^  102  N.  0. 
182;  ahadden  v.  Hembree,  17  Or.  15. 
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[1»  ILLIMOIS,  46S.] 

MmnmsAL  Oobvo&atioiis — OnrxBAL  Powsrs.  — A  mnnicipal  corporatioii 
mn,  only  tzereiae  indh  power*  m  are  ezpreaaly  granted,  or  those  neces- 
Muily  or  fairly  implied  in  or  iDcident  to  the  former,  and  those  which  are 
essential  and  indispensable  to  the  declared  objects  and  purposes  of  the 
corporation. 

MmridPAL  CoRFORATioira — Bzxsoiss  of  Oxnxbal  and  Special  Powxrs.  — 
An  oxpiess  grant  of  power  to  pass  ordinances  upon  a  special  snbjeot,  lim- 
ited by  the  terms  of  the  grants  in  extent,  object,  or  parpose,  or  in  reference 
to  the  mode  in  which  it  may  be  exercised,  excludes  all  power  to  legislate 
upon  tJhat  subject,  beyond  the  prescribed  limits,  unless  a  contrary  intent 
appears  from  the  act. 

MvmoiPAL  OoRPOBATioira — Exbroue  of  Gbvxral  and  Sproial  Powers.  — 
Where  both  general  and  special  powers  are  granted  by  the  act  of  incor- 
poration, the  power  to  pass  by-laws  or  ordinances  relating  to  health  and 
sanitary  matters  under  the  special  or  express  grant  can  only  be  exer- 
eieed  in  the  cases  and  to  the  extent,  as  respects  those  matters,  allowed 
by  the  aet.  The  power  to  pass  such  by-laws  under  the  general  grant 
does  not  enlarge  or  annul  the  power  granted  by  the  special  clause  in  re- 
lation to  its  Tarious  matters,  but  gives  aathority  to  pass  reasonable  by 
laws  upon  all  other  matters  within  the  scope  of  municipal  authority. 

MUKIdPAI.  OOBFOBATIONS  —  PoWER  TO  MAINTAIN    ABATTOIR.  —  The  legis- 

Utore  may,  by  appropriate  legislation,  anthorixe  an  incorporated  town 
to  maintain  an  oiottotr,  or  pablio  slaughter-house. 

IfmilOIPAL  OORPORATIONS —  PoWER  TO  MAINTAIN  PUBLIC  SlAUORTER-HODBB. 

—  Where  power  is  specially  conferred  upon  incorporated  towns  to  pro- 
kibit  slaughter-houses  or  any  unwholesome  business  or  establishment 
within  their  Umite,  and  the  common  council  of  the  town  is  authorised, 
by  appropriate  ordinanoe,  to  regnlate  the  location  of  any  unwholesome 
hosinaas,  and  to  oleanse,  abate,  or  remove  the  same,  such  power  does  not 
Mithoriae  the  passage  of  an  ordinance  to  appropriate  public  funds  for  the 
ereetion  and  maintenance  of  a  public  abaUoir,  or  slaughter-house,  nor  is 
snoh  power  expressly  or  impliedly  granted  by  the  general  incorporation 
Mtof  niinois. 

Ira  O.  WUkinBon^  WiUiam  Jaekaan^  and  Charles  Dunham^ 
for  the  appellant. 

William  McEniry  and  E.  D.  Sweeney^  for  the  appellees. 

Crato,  C.  J.  This  was  a  bill  in  equity,  brought  hy  August 
Hoesingy  a  resident  and  tax-payer  of  the  city  of  Rock  Island, 
to  enjoin  the  mnnicipal  authorities  of  the  city  of  Rock  Island 
from  maintaining  an  abattoir^  or  public  slaughter-house,  and 
appropriating  the  means  of  the  city  for  that  purpose.  On  the 
hearing  in  the  circuit  court,  a  decree  was  rendered  in  favor  of 
the  complainant  in  the  bill,  but  on  appeal  to  the  appellate 
court,  the  decree  was  reversed,  with  directions  to  the  circuit 
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oonrt  to  dismiss  the  bill.  To  reverse  the  judgment  of  th» 
appellate  coart,  the  complainant  appealed  to  this  coart 

The  city  of  Rock  Island  contains  a  population  of  about 
twelve  thousand  people,  and  is  organized  under  the  general 
incorporation  law  of  the  state.  The  city  council  procured,  hy 
gift,  two  acres  of  land  in  the  city,  and  erected  thereon  a  build- 
ing where  animals  might  be  slaughtered  for  consumption  iD 
the  city.  On  the  seventh  day  of  December,  1885,  an  ordi* 
nance  was  passed.  The  first  section  provides  that  the  prem- 
ises  containing  the  two  acres  is  designated  and  established  as 
the  city  abattoir.  Sections  2,  3,  4,  5,  6,  7,  9,  and  10  of  the  or- 
dinance are  as  follows: — 

''  Sec.  2.  Said  abattoir  is  established  and  shall  be  main- 
tained for  the  sole  use  and  purpose  of  so  regulating  the  busi- 
ness of  furnishing  fresh  meats  to  the  inhabitants  of  said  city 
as  reasonably  to  secure  to  them  good,  fresh,  wholesome  meats. 

*'  Sec.  8.  The  commissioner  of  health  shall  have  the  care^ 
custody,  charge,  and  management  of  the  city  abattoir^  and  it 
shall  be  his  duty  to  see  that  the  same  is  conducted  in  a  clean 
and  orderly  manner,  and  that  all  the  provisions,  rules,  and 
regulations  adopted  by  the  city  council  for  the  government 
and  use  thereof  are  enforced,  and  that  the  rights  and  privi- 
leges of  all  persons  entitled  to  use  the  same  are  allowed  and 
given,  without  discrimination  or  distinction;  and  in  the  con- 
duct and  management  of  said  abattoir^  the  commissioner  of 
health  is  hereby  authorized  and  empowered  to  employ  a  dep- 
uty or  deputies,  the  number  and  compensation  of  such  depu- 
ties to  be  fixed  and  determined  by  the  city  council. 

"Sec.  4.  Every  person  licensed,  under  the  ordinances  of  this 
city,  to  sell  fresh  meats,  shall  be  entitled  to  use  said  abattoir^ 
upon  compliance  with  the  provisions,  rules,  and  regulations 
governing  the  use  thereof. 

*'  Sec.  5.  If  any  person  licensed,  under  the  ordinances  of  this 
city,  to  sell  fresh  meats,  shall,  in  the  use  of  said  abattoir^  re- 
fuse or  neglect  to  comply  with  the  provisions,  rules,  and  regu- 
lations governing  the  use  thereof,  the  commissioner  of  health 
shall  suspend  such  person  from  further  use  thereof,  and  shall 
forthwith  report  such  suspension,  and  the  cause  thereof,  to  the 
city  council  for  its  action  thereon. 

"  Sec.  6.  Said  abattoir  shall  be  open  for  use  for  the  inspec- 
tion and  slaughter  of  animals,  each  day,  from  four  o'clock^ 
A.M.,  to  seven  o'clock,  a.  m.,  and  from  two  o'clock,  p.  if.,  to  eight 
o'clock,  p.  M.,  during  the  period  from  May  Ist  to  November  lat 
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and  from  six  o'clock,  a.m.,  to  nine  o'clock,  a.m.,  and  from 
eleven  o'clock,  a.  m.,  to  six  o'clock,  p.  m.,  during  the  period 
from  November  Ist  to  May  1st. 

^  Sec.  7.  Every  person  licensed,  under  the  ordinances  of 
this  city,  to  sell  fresh  meats  of  cattle,  hogs,  sheep,  calves,  or 
Iambs,  shall,  before  offering  such  meats  for  sale,  have  the 
same  inspect^  and  approved  by  the  commissioner  of  health, 
or  his  deputy,  at  the  city  abattoir,  «  at  any  licensed  packing- 
house, or  other  place  in  this  city  licensed  for  the  slaughter  of 
animals;  and  it  shall  be  the  duty  of  said  commissioner  of 
health,  in  person  or  by  deputy,  to  inspect  meats  at  said  places 
other  than  said  cibatiair  at  all  reasonable  hours,  and  to  as 
fully  as  possible  meet  the  convenience  of  persons  asking  such 
inspection." 

*'  Sec.  9.  All  cattle,  hogs,  sheep,  and  calves,  the  flesh  of 
which  shall  be  desired  to  be  sold  by  any  person  licensed  to 
sell  fresh  meats  within  the  limits  of  this  city,  shall  be  first  in- 
spected by  the  commissioner  of  health,  or  his  deputy,  at  the 
city  abattoir^  or  at  any  licensed  packing-house,  or  other  place 
in  this  city  licensed  for  the  slaughter  of  animals,  before  slaugh- 
ter thereof,  and  before  such  flesh  shall  be  sold  or  offered  for 
sale  by  any  person  so  licensed. 

"Sec.  10.  It  shall  be  unlawful  for  any  person  licensed  to 
sell  fresh  meats  to  sell  or  offer  for  sale  within  the  limits  of 
said  city  any  fresh  meats  (except  venison,  poultry,  fish,  or 
wild  game),  unless  the  same  has  been  first  inspected  and  ap- 
proved by  the  commissioner  of  health,  or  his  deputy,  as  herein 
provided." 

Several  questions  of  a  technical  character  have  been  raised 
and  discussed  in  the  argument,  but  in  the  view  we  take  of  the 
record,  there  is  but  one  question  of  any  importance  presented^ 
and  that  is,  whether  the  city  council  of  Rock  Island,  under  its 
charter,  had  the  power  to  pass  the  ordinance  establishing  the 
city  abaitoiry  and  appropriate  the  revenues  of  the  city  for  its 
erection  and  maintenance;  and  this  is  the  only  question  which 
it  will  be  necessary  to  consider. 

Under  chapter  24,  article  5,  of  our  Revised  Statutes  of  1874, 
ninety-six  separate  and  distinct  powers  have  been  conferred 
on  the  city  council  in  cities,  and  upon  the  president  and  board 
of  trustees  in  villages.  The  powers  relate  to  the  various  wants 
and  necessities  which  the  legislature  no  doubl  supposed  should 
be  conferred  upon  such  incorporations  to  enable  them  to  pre- 
aerve  order,  prevent  violations  of  law,  make  due  and  proper 


132  HuBsiNG  V.  City  of  Rock  Island.        [Illinoui, 

regulations  to  secure  the  health  of  the  inhabitants,  and  such 
other  things  as  pertain  to  the  prosperity  and  welfare  of  such 
incorporated  bodies.  It  will  be  observed,  however,  that  of  the 
powers  enumerated,  none,  in  terms,  authorize  the  construction 
or  maintenance  of  an  abattoir^  or  public  slaughter-house,  by  the 
legislative  department  of  the  incorporation,  and  we  find  no 
such  express  power  conferred  by  any  provision  of  the  statute. 
The  city  of  Rock  Island  derives  its  powers,  whatever  they  may 
be,  from  the  act  of  the  legislature  providing  for  the  incorpora- 
tion of  cities  and  villages,  under  which  it  is  organized.  In 
Cook  County  v.  MeCrea,  93  111.  236,  following  the  rule  laid 
down  by  Dillon  in  his  work  on  municipal  corporations,  it  was 
held  that  '*a  municipal  corporation  can  exercise  the  following 
powers:  1.  Those  granted  in  express  words;  2.  Those  neces- 
sarily or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted;  8.  Those  essential  to  the  declared  objects  and 
purposes  of  the  corporation, — not  simply  convenient,  but 
indispensable."  There  being  no  provision  of  the  general  in- 
corporation law  expressly  conferring  on  the  city  the  power  to 
build  or  maintain  an  ahaitoir^  if  the  power  exists,  it  must  be 
implied  in  or  incident  to  some  of  the  powers  expressly  granted 
by  the  statute;  and  it  may  be  conceded  that  if  the  implied 
power  exists,  it  springs  from  some  one  of  the  specific  health 
powers  granted  by  the  act  of  incorporation.  Those  powers  are 
as  follows: — 

**  Paragraph  12.  To  provide  for  the  cleansing  of  the  streets, 
alleys/'  etc. 

*'15.  To  regulate  and  prevent  the  depositing  of  ashes,  offal, 
dirt,  garbage,  or  any  offensive  matter,  in  any  street,  alley," 
etc. 

"40.  To  provide  for  the  cleansing  and  purification  of  waters, 
watercourses,"  etc. 

'^40.  To  establish  markets  and  market-houses,  and  to  pro- 
vide for  the  regulation  and  use  thereof. 

"50.  To  regulate  the  sale  of  meats,  poultry,  fish,  butter, 
cheese,  lard,  vegetables,  and  all  other  provisions,  and  to  pro- 
vide for  place  and  manner  of  selling  the  same." 

"53.  To  provide  and  regulate  the  inspection  of  meats,  poul- 
try, fish,  butter,  lard,  cheese,  vegetables,  cotton,  tobacco,  flour, 
meal,  and  other  provisions." 

"  57.  To  regulate  the  construction,  repairs,  and  use  of  vaults^ 
eisterns,  areas,  hydrants,  pumps,  sewers,  and  gutters." 

^  76.  To  declare  what  shall  be  a  nuisance,  and  to  abate  the 
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same;  and  to  impose  fines  upon  parties  who  may  create,  con« 
tinue,  or  suffer  nuisances  to  exist. 

'^76.  To  appoint  a  board  of  health,  and  prescribe  its  powers 
and  duties. 

*^77.  To  erect  and  establish  hospitals  and  medical  dispen- 
saries, and  control  and  regulate  the  same. 

**  78.  To  do  all  acts,  make  all  regulations  which  may  be 
necessary  or  expedient  for  the  promotion  of  health  or  the  sup- 
pression of  disease. 

'*  79.  To  establish  and  regulate  cemeteries,  within  or  with- 
out the  corporation,  and  acquire  lands  therefor,  by  purchase 
or  otherwise,  and  cause  cemeteries  to  be  removed,  and  pro- 
hibit their  establishment  within  one  mile  of  the  corporation." 

^  81.  To  direct  the  location  and  regulate  the  management 
and  construction  of  packing-houses,  renderies,  tallow  chan- 
dleries, bone  factories,  soap  factories,  and  tanneries  within  the 
limits  of  the  city  or  village,  and  within  the  distance  of  one 
mile  without  the  city  or  village  limits. 

'^82.  To  direct  the  location  and  regulate  the  use  and  con« 
stmction  of  breweries,  distilleries,  livery-stables,  blacksmith- 
shops,  and  foundries  within  the  limits  of  the  city  or  village ; 
also  (A  91 )  to  tax  and  license  them. 

*'  83.  To  prohibit  any  offensive  or  unwholesome  business  or 
establishment  within,  or  within  one  mile  of  the  limits  of,  the 
corporation. 

"84.  To  compel  the  owner  of  any  grocery,  cellar,  soap  or 
tallow  chandlery,  tannery,  pig-sty,  privy,  ....  or  other  un* 
wholesome  ....  house  or  place,  to  cleanse,  abate,  or  remove 
the  same,  and  to  regulate  the  location  thereof." 

From  an  examination  of  these  different  provisions  of  the 
statute,  can  it,  with  reason,  be  said  that  the  power  to- erect  or 
maintain  an  abattoir  can  be  implied  in  or  incident  to  any  one 
of  them?  We  have  not,  after  a  careful  consideration  of  the 
subject,  been  able  to  arrive  at  a  conclusion  of  that  character. 
Surely,  there  is  nothing  in  the  language  of  either  of  the  powers 
granted  that  would  lead  to  the  conclusion  that  the  erection  of 
a  public  slaughter-house  by  the  city  was  within  the  contem- 
plation of  the  legislature  in  the  enactment  of  these  provisions. 

But  it  is  claimed  that  the  city  has  the  right  to  erect  and 
maintain  the  abattoir  under  paragraph  53  of  article  6  of  the 
incorporation  act,  which  declares  that  the  city  shall  haw  tbA 
power  to  provide  for  and  regulate  the  inspection  of  meats, 
poultry,  fish,  butter,  lard,  cheese,  cotton,  tobacco,  flour,  meal, 
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and  other  provisions.  Under  this  clause,  the  city  of  Rock 
Island  had  the  undoubted  power  to  make  reasonable  provision 
for  the  inspection  of  meats  which  may  be  offered  for  sale  in 
the  city,  but  an  inspection  of  the  ordinance  will  demonstrate 
that  it  is  not  one  of  that  character.  When  the  different  pro- 
visions of  the  ordinance  are  considered,  it  is  apparent  that  its 
true  object  and  scope  is  to  provide  a  place  where  all  animals 
shall  be  slaughtered  within  the  city,  under  the  management, 
direction,  and  control  of  the  city.  In  other  words,  the  ordi- 
nance provides  for  the  erection  and  maintenance  of  a  public 
slaughter-house  within  the  city  by  an  officer  of  the  city.  Seo* 
tion  6  of  the  ordinance  provides  that  the  abattoir  shall  be 
open  for  use  for  the  inspection  and  slaughter  of  animals  each 
day  during  the  year  during  specified  hours.  Section  9  requires 
all  cattle,  hogs,  sheep,  and  calves,  the  flesh  of  which  shall  be 
desired  to  be  sold  by  any  person  licensed  to  sell  fresh  meats 
within  the  city,  shall  be  inspected  by  the  commissioner  of 
bealth,  at  the  city  abattoir^  or  at  any  licensed  packing-house 
dn  the  city,  before  such  animals  are  slaughtered.  The  different 
provisions  of  the  ordinance,  as  well  as  the  answer  of  the  city, 
'Show,  beyond  question,  that  the  purpose  of  the  city  was  not 
to  provide  a  place  for  the  inspection  of  meats.  It  would  be 
placing  too  narrow  a  construction  on  the  ordinance  in  ques- 
tion, and  one,  too,  not  authorized  by  its  terms,  to  hold  that  it 
was  designed  to  make  provision  for  an  inspection  of  meats. 

But  it  is  said  the  city  has  the  power  under  paragraph  78^ 
which  authorizes  it  *'  to  do  all  acts,  make  all  regulations  which 
may  be  necessary  or  expedient  for  the  promotion  of  health  or 
the  suppression  of  disease,"  as  a  sanitary  measure.  It  will, 
however,  be  observed  that  the  incorporation  act  contains  spe- 
cial enumerated  provisions  authorizing  the  city  council  to  do 
certain  specified  acts  for  the  preservation  of  the  health  of  the 
city  and  the  suppression  of  disease,  as  respects  any  offensive 
or  unwholesome  business  or  establishment  which  may  be  con- 
ducted or  maintained  in  the  city.  As  has  been  seen,  under 
paragraph  81  the  city  council  is  authorized  *^  to  direct  the  lo- 
cation and  regulate  the  management  and  constructioL  of  pack- 
ing-houses, renderies,  ....  bone  factories,  soap  factories,  and 
tanneries  within  the  limits  of  the  city,  and  within  the  dis- 
tance of  one  mile  without  the  city  limits."  Under  paragraph 
82  power  is  conferred  **  to  direct  the  location  and  regulate 
the  use  and  construction  of  breweries,  distilleries,  livery- 
stables,  .  •  •  .  within  the  limits  of  the  city;  also  to  tax  and 
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license  them/'  And  nnder  paragraph  83  power  is  conferred 
**  to  prohibit  any  offensive  or  nnwholesome  business  or  estab- 
lishment within,  or  within  one  mile  of  the  limits  of,  the  cor- 
poration/' and  linder  paragraph  84  the  city  council  may 
"  compel  the  owner  of  any  ....  unwholesome  ....  house 
or  place  to  cleanse,  abate,  or  remove  the  same,  and  to  regulate 
the  location  thereof."  These  are  sanitary  measures  for  the 
promotion  of  health  and  the  suppression  of  disease,  enacted 
for  that  purpose  and  no  other.  They  provide  and  determine 
what  may  be  done  by  the  city  council.  If  a  slaughter-house 
within  a  city  is  an  unwholesome  business  or  establishment, — 
and  it  needs  no  argument  to  establish  the  fact  that  it  is, — it 
may,  by  proper  ordinance,  be  regulated, — it  may  be  prohib- 
ited. Under  such  circumstances,  where  there  are  both  special 
provisions  and  a  general  provision  relating  to  the  same  sub- 
ject, as  is  the  case  here,  the  question^  arises,  whether  the  gen- 
eral provision  shall  enlarge  the  powers  conferred  by  the  special 
provisions  of  the  statute,  or  shall  the  powers  specially  con- 
ferred alone  be  exercised. 

In  State  v.  Fergvs&n,  33  N.  H.  427,  where  a  question  of  this 
character  was  under  consideration,  it  was  said:  *'The  express 
grant  of  the  power  of  legislation  upon  a  particular  subject, 
limited,  by  the  terms  of  the  grant,  in  respect  to  its  extent  or 
objects  and  purposes,  or  in  reference  to  the  mode  in  which  it 
is  to  be  exercised,  may  be  held,  unless  the  contrary  manifestly 
appears  to  be  the  intention  of  the  legislature,  upon  a  view  of 
the  entire  act,  to  exclude  all  authority  to  legislate  upon  that 
subject  beyond  the  prescribed  limits.  ....  It  must  be  un- 
derstood that  the  intention  in  the  insertion  of  the  general 
clause  was  to  remove  the  implication  which  would  otherwise 
arise,  to  restrain  the  city  from  enacting  by-laws  upon  other 
subjects,  and  thus  to  empower  them,  by  virtue  of  the  special 
provisions  conferring  express  power  in  the  specified  cases,  to 
legislate  upon  those  subjects  under  the  limitations  prescribed, 
and,  by  virtue  of  the  general  clause,  upon  all  other  matters 
coming  within  the  scope  of  their  municipal  authority/' 

Dillon  on  Municipal  Corporations,  2d  ed.,  vol.  1,  sec.  250, 
lays  down  the  rule  as  follows:  ^*  When  there  are  both  special 
and  general  provisions,  the  power  to  pass  by-laws,  under  the 
special  or  express  grant,  can  only  be  exercised  in  the  cases 
and  to  the  extent,  as  respects  those  matters,  allowed  by  the 
charter  or  incorporating  act;  and  the  power  to  pass  by-laws, 
under  the  general  clause,  does  not  enlarge  or  annul  the  power 
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conferred  by  the  special  provisions  in  relation  to  their  varioof 
subject-matters,  but  gives  authority  to  pass  by-laws,  reason- 
able in  their  character,  upon  all  other  matters  within  the  scope 
of  their  municipal  authority."  See  also  City  of  Cairo  ▼• 
Brou,  101  111.  475. 

Under  these  authorities,  which  we  regard  as  declaring  the 
correct  rule  on  the  subject,  we  do  not  think  that  section  78» 
relied  upon,  enlarged  the  powers  conferred  by  the  special  pro* 
visions. 

We  have  been  referred,  in  the  argument  to  the  slaughter- 
house case,  so  called  (16  Wall.  36),  as  an  authority  sustaining 
the  ordinance  in  question.  From  an  examination  of  the  case 
cited,  it  appears  that  in  1869  the  legislature  of  the  state  of 
Louisiana  passed  an  act  to  protect  the  health  of  the  city  of 
New  Orleans,  to  locate  the  stock-landings  and  slaughter-houses^ 
and  to  incorporate  the  Crescent  City  Live-stock  Landing  and 
Slaugbter-house  Company.  Under  the  act,  all  animals  in- 
tended to  be  slaughtered  were  required  to  be  inspected  and 
slaughtered  at  the  company's  slaughter-house,  and  all  other 
slaughter-houses  within  the  city  were  required  to  be  closed. 
The  validity  of  the  act  was  called  in  question  mainly  on  the 
ground  that  the  legislature  had  no  power  to  pass  it;  but  the 
supreme  court  of  the  United  States  held  that  the  legislature 
had  the  power,  and  that  the  power  was  properly  exercised. 
But  the  decision  has  no  bearing  on  the  question  involved  in 
this  record.  The  question  here  is  not  what  power  the  legisla- 
ture has  over  the  subject,  or  what  power  it  may  exercise,  but 
the  question  is,  whether  the  legislature  has  conferred  the 
power  on  incorporated  towns  and  villages  organized  under  the 
general  incorporation  act.  We  entertain  no  doubt  but  the  legis- 
lature has  ample  power  to  authorize  an  incorporated  town  to 
establish  and  maintain  an  abattoir,  if  it  saw  proper  by  appro- 
priate legislation  to  do  so;  but  whether  that  power  has  been 
conferred,  presents  entirely  a  different  question,  and  one  upon 
which  the  case  cited  has  no  bearing.  The  legislature,  in  the 
exercise  of  its  legislative  powers,  is  unrestrained,  except  so  far 
as  limitations  have  been  prescribed  by  the  constitution  of  the 
United  States  or  of  the  state,  while,  on  the  other  hand,  a  mu- 
nicipality can  only  exercise  such  powers  as  have  been  dele- 
gated to  it  by  the  legislature. 

City  of  Milwaukee  v.  Gross,  21  Wis.  243,  91  Am.  Dec.  472,  is 
also  relied  upon  as  an  authority  to  sustain  the  ordinance  of 
the  city.     The  ordinance  in   the  case  cited   authorized   the 
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controller  of  the  city  to  procure  from  the  owner  of  a  certain 
slanghter-house  in  the  city  the  right  of  all  city  butchers  to  use 
the  slaughter-house  free  of  charge,  and  all  persons  were  pro- 
Iiibited  from  slaughtering  animals  at  any  other  place  within 
the  city.  The  question  arose  as  to  the  power  of  the  city  to 
pass  the  ordinance,  and  it  was  held  that  the  city  had  the 
power.  But  upon  an  examination  of  the  case  it  will  be  found 
that  the  statute  under  which  the  city  acted  was  much  broader 
than  our  statute.  One  clause  of  the  act  conferred  the  power 
^  to  direct  the  location  and  management  of  slaughter-houses 
and  markets."  Under  this  and  other  provisions  it  was  said: 
^' These  provisions  of  the  charter  give  the  common  council 
ample  authority  to  establish  city  slaughter-houses,  and  regu- 
late the  management  thereof."  There  is  such  a  distinction 
between  the  power  conferred  in  the  case  cited  and  our  general 
incorporation  act,  that  we  do  not  regard  the  case  as  an  au- 
thority. Besides,  the  ordinance  passed  in  the  case  cited  is 
very  different  from  the  ordinance  involved  here. 

Under  paragraphs  83  and  84  of  our  incorporation  act,  here- 
tofore cited,  we  think  power  is  conferred  upon  incorporated 
towns  to  prohibit  slaughter-houses  or  any  unwholesome  busi- 
ness or  establishment  within  the  incorporation;  and  the  com- 
mon council  of  the  town,  by  appropriate  ordinance,  may 
regulate  the  location  of  any  unwholesome  business,  and  may 
cleanse,  abate,  or  remove  the  same.  But  such  power  does  not 
authorize  the  passage  of  an  ordinance  like  the  one  in  question. 

The  judgment  of  the  appellate  court  will  be  reversed,  and 
that  of  the  circuit  court  affirmed. 


Municipal  Coeforatioss  oav  Exvrcisk  ohlt  Bucb.  Powebs  m  are  ex- 
pressly granted  to  them  and  each  incidental  powers  as  are  necessary  to  carry 
into  effect  those  speciaUy  granted,  and  all  snch  powers  are  strictly  constmed: 
Kote  to  McCard  ▼.  Pike,  2  Am.  St.  Rep.  92;  Chicago  Oa$  L,  Co,  ▼.  Peopki's 
Oas  L.  Co.,  121  111.  630;  2  Am.  St  Rep.  124;  Port  qf  MofnU  ▼.  LouUvUle  etc 
B,  R.  Co.,  84  Ala.  115;  5  Am.  St  Rep.  342;  Anderton  ▼.  City  qf  Wellington, 
40  Kan.  173;  10  Am.  St  Rep.  175;  Agnao  ▼.  Brail,  124  111.  312.  So  a  city 
can  impose  no  taxes  except  such  as  are  authorized  by  their  charters:  Board 
qf  CimmiBwmeri  t^  Winston  ▼.  Taylor,  99  N.  0.  210;  Cheen  v.  Ward,  82  Va. 
824;  and  when  the  legislature  confers  taxing  power  npon  a  city,  it  must  ob. 
serve  the  restrictions  and  limitations  of  the  organic  law,  for  it  cannot  con- 
fer upon  the  city  greater  power  than  the  state  itself  possesses:  Lancaster  t. 
ClaytMi,  86  Ky.  373. 

But  a  etty  may  be  given  power  by  the  legislature  under  the  municipal 
charter  to  do  many  things  which  the  state  itself  has  power  to  do,  snch  as 
power  to  regulate  the  use  of  its  streets:  SU  Louis  v.  Bell  Tel,  Co,,  96  Mo. 
023;  9  A™-  St  Rep.  370;   to  construct  and  establish  drains   and  sewers: 
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Dmdr.  Lakt,  IS7  DL  54;  Been  ▼.  DalkeCiiy,  16  Or.  834;  to  borrow  moiMy 
Mid  iMRie  boada:  CMeriecm  t.  FuUen,  127  IlL  30;  to  rent  eity  baildm^i  for 
ontartainmontsi  Bell  t.  PlcUtevUU,  71  Wis.  139;  Stone  ▼.  Oconanunpoe,  71 
Id.  165;  to  control  the  public  schooU  in  the  city:  Werner  ▼.  OalveeUm,  72 
Tex.  22;  or  to  regnUte  ■Unghter-hoiUM  within  the  city  lindte:  SL  Pond  t. 
Luk^,  38  Minn.  170.  Compueiiote  to  RMmeim  ▼.  Mit^or  qf  Franklin,  84  An. 
Deo.  532,  633. 

As  TO  OSMS&AL    LZMITATIOm  ON  THB    POWKB    Or  MUMICIFAL    GOAPORA- 

TI0N8  to  pMe  ordinances:  Bztended  note  to  Robmaon  ▼.  Maifor  t^FremkSn^ 
84  Am.  I>ec  627  et  eeq. 

For  iHarrAHOis  or  MnriaPAL  Ordikaxcis  held  to  have  been  unrea- 
sonable and  inyalid:  Note  to  Waird  t.  Mayor  ete.  qfOremeviller  85  Am.  Rep. 
702,  703.  Compare  Ifughee  t.  Beeordei'e  Oouri  etc  4^  DetrcU,  75  Mioli.  674; 
13  Am.  St  Bep.  476b  «Qd  note. 


Gould  v.  Sternbubg. 

ri28  ILUROIB,  510.1 

Jinwifxim — BFncr  ov  Rbtrbsal.  —When  property  of  a  defendant  hu 
been  idd  under  a  judgment,  afterwards  reversed,  to  a  party  to  the  judg- 
ment, the  defendant  may  recover  it  back,  or  if  purchased  by  a  third 
party,  he  may  recover  from  plaintiff  the  value  thereof;  but  the  title  is 
unaffected  by  the  reversal.  Only  defendant  or  his  privies  can  take  ad- 
vantage of  the  reversal,  and  this  right  may  be  waived,  or  if  nothing  is 
lost  by  the  judgment,  nothing  can  be  gained  by  its  reversaL 

JvDOMXNTB.  —  Sals  on  Exxcutiom  under  Judombnt  AmRWARDa  Rm- 
▼RBflRD  is  not  void,  but  voidable  only,  at  the  election  of  the  owner  of  the 
property  sold;  and  if  the  property  of  a  third  person  is  sold,  the  judgment 
defendant  oan  take  no  advantage  of  the  reversal. 

JvsoMRNT,  HOWKVRR  Erronious,  18  BiNDiKO  upou  the  parties  until  vacated 
and  reversed,  and  when  affirmed  by  the  supreme  court,  is  regarded  as 
free  from  error. 

JuDOMSNTS  —  Res  Judicata.  —  A  judgment  or  decree  necessarily  affirming 
the  existence  of  any  fact  is  conclusive  upon  the  parties  or  their  privies 
whenever  the  existence  of  that  fact  is  again  in  issue  between  theoL  It 
is  ree  Judicata,  and  cannot  be  collaterally  attacked,  even  upon  facts  not 
brought  out  in  the  suit  in  which  it  was  rendered. 

Judgment  or  Dxcrxr  Bwdino  upon  the  Parties  as  the  facts  existed  when 
it  was  rendered  is  not  rendered  less  binding  because  subsequent  eventa 
have  changed  those  facts. 

Judgments — EnrBor  ov  Reversal. — A  judgment  confirming  title  to  land 
sold  under  execution  is  conclusive  and  binding  on  the  pa^es  tnd  privies, 
though  the  judgment  on  which  the  execvition  was  based  is  afterwards 
reversed. 

Haley  and  O^Donnellf  for  the  plaintifTaJn  error. 

JZ.  E.  Barber  atid  B.  M,  Jfimn,  for  the  defendant  in  error. 

Wilkin,  J.    To  maintain  the  issue  on  her  part,  plaintiff 
below  proved  a  common  source  of  title  in  Hiram  Gould.     She 
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Chen  introduced  in  evidence,  without  objection,  a  sheriff's  deed 
for  the  premises  in  question,  dated  September  23,  1881,  recit- 
ing that  at  the  January  term,  1868,  of  the  Will  circuit  court, 
as  administratrix  of  her  deceased  husband,  Phillip  A.  Stern- 
burg,  she  obtained  a  judgment  against  said  Hiram  Gould  for 
$822.40,  upon  which,  by  execution  and  sale,  said  deed  was  exe- 
cuted and  delivered  to  her;  also  a  bill  in  chancery  in  the  same 
court,  by  her  as  complainant,  against  Hiram  Grould,  Elizabeth 
Oould,  Delancy  Jackson,  and  James  Gould,  in  which,  among 
other  things,  it  is  alleged  that,  on  the  eleventh  day  of  Novem- 
ber, 1856,  one  Richardson  and  Hiram  Gould  made  and  deliv- 
ered to  Phillip  A.  Sternburg,  since  deceased,  a  promissory  note 
for  two  hundred  dollars,  due  in  three  years,  with  interest; 
that  said  Phillip,  prior  to  his  death,  had  brought  suit  upon 
paid  note,  and  that  afterward,  January,  1868,  she,  as  his  ad- 
ministratrix, recovered  the  judgment,  and  obtained  the  deed 
above  mentioned;  that  at  the  time  of  making  said  note,  said 
Hiram  Gould  owned  the  land  described  in  said  sheriff's  deed, 
in  fee,  unencumbered,  and  continued  to  Qwn  the  same  up  to 
and  at  the  time  of  said  sale,  but  in  November,  1859,  for  the 
purpose  of  preventing  the  collection  of  said  note,  and  without 
any  consideration,  he,  with  his  wife,  Elizabeth,  conveyed  the 
same  to  said  Jackson,  and  that  afterwards  said  Jackson  and 
wife,  without  consideration,  reconveycd  the  same  to  said 
Hiram  Gould,  but  that  said  Hiram  secretly  held  said  deed  for 
several  years,  and  on  May  1,  1880,  placed  it  on  record,  with 
the  name  '*  Hiram  "  erased,  and  the  name  ''James "  inserted, 
thereby  making  the  conveyance  to  James  Gk>uld  instead  of 
Hiram  Gould,  which  change  is  alleged  to  have  been  a  forgery, 
made  for  the  purpose  of  cheating  and  defrauding  creditors  of 
said  Hiram.  She  also  introduced  in  evidence  the  answer  of 
Hiram  Gould,  in  which  he  avers  that  the  conveyance  made  by 
him  to  Delancy  Jackson  was  in  good  faith,  for  a  valuable  con- 
sideration, and  that  said  Jackson  took  possession  under  the 
same,  and  afterwards  conveyed  to  James  Gk)u]d.  The  answer 
denies,  generally,  all  the  allegations  of  said  bill.  The  answer 
of  James  Gould  was  also  introduced,  which  is  a  general  denial 
of  the  bilL  The  prayer  of  the  bill  was,  that  said  conveyances 
should  be  aet  aside  as  against  the  complainant  therein,  and 
that  she  be  put  in  possession  of  said  premises. 

The  decree,  after  finding  the  facts  substantially  as  alleged 
in  the  bill,  decrees  that  the  deed  from  said  Hiram  and  wife  to 
Jackson  be  held  void,  and  a  cloud  upon  complainant's  title, 
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and  orders  that  '^  the  title  to  the  premiseB  described  in  said 
sheriff's  deed  be  declared  vested  in  her  [the  complainant]  un* 
der  said  sheriff's  deed,  and  she  is  entitled  to  the  possession  of 
the  same  against  defendants  and  any  person  holding  under 
them,  and  that  a  writ  of  possession  issne." 

This  cause  was  submitted  at  the  September  term,  1873,  and 
taken  under  advisement,  with  a  stipulation  that  the  decree 
should  be  rendered  as  of  that  term.  The  case  was  decided 
March  4,  1874.  On  appeal  to  this  court  the  decree  was  af- 
firmed, September  19,  1876. 

Hiram  Oould,  on  behalf  of  plaintiffs  in  error,  testified  that 
Charles  Qould,  the  father  of  part  of  plaintiffs  in  error,  and 
George  Gould,  had  been  in  possession  of  said  premises  since 
1877.  There  was  also  offered  in  evidence  on  their  behalf  cer- 
tain deeds  from  James  Gould  and  wife  to  said  George  Gould 
and  Charles  Gould,  but  neither  of  them  described  the  land  in 
controversy  in  this  suit.  They  proved,  over  the  objection  of 
defendant  in  error,  that  the  judgment  of  January,  1868,  in 
favor  of  defendant  in  error,  against  Hiram  Gould,  was,  by  an 
order  of  this  court,  made  on  the  30th  of  January,  1874,  re- 
versed (see  Oould  v.  Stemburg^  69  111.  531),  and  it  is  upon  this 
last  evidence  that  the  decision  must  turn,  it  being  insisted  by 
plaintiffs  in  error  that  the  effect  of  such  reversal  was  to  annul 
and  wipe  out  the  legal  effect  of  all  that  had  been  done  under 
and  in  plursuance  of  that  judgment. 

It  is  well  settled  in  this  state,  that  when  property  of  a  de- 
fendant has  been  sold  on  a  judgment,  afterward  reversed,  to 
a  party  to  such  judgment,  the  defendant  can  recover  it  back. 
If  the  purchaser  be  a  third  party,  he  can  recover  from  the 
plaintiff  the  value  thereof,  but  the  title  to  the  property,  in  that 
case,  is  unaffected  by  the  reversal.  No  one  but  the  defendant 
or  his  assignees  can  take  any  advantage  of  such  reversal,  and 
there  can  be  no  question  but  that  he  may  waive  that  right,  or, 
if  he  has  lost  nothing  by  the  judgment,  he  can,  of  course,  gain 
nothing  by  its  reversal.  A  sale  on  execution,  based  on  a  judg- 
ment afterward  reversed,  is  not,  therefore,  we  conclude,  abso- 
lutely void,  but  voidable  only,  at  the  election  of  the  owner  of 
the  property  sold. 

The  question  at  issue  in  the  chancery  cause  between  defend- 
ant in  error  and  Hiram  Gould  and  others  was,  whether  or 
not  she  should  have  the  title  to  this  land,  and  the  decree  was 
in  her  favor.  However  erroneous  that  decree  might  have  been, 
it  was  binding  upon  the  parties  until  vacated  or  reversed;  but 
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having  been  affirmed  by  this  court,  it  is  to  be  regarded  as  free 
from  all  errors.  A  judgment  or  decree  necessarily  affirming 
the  existence  of  any  fact  is  conclusive  upon  the  parties  or  their 
privies  whenever  the  existence  of  that  fact  is  again  in  issue 
betw<^n  them:  Freeman  on  Judgments,  sec.  249.  The  decree 
vesting  title  in  defendant  in  error  is  res  judicata  as  to  Hiram 
Gould  and  James  Gould  and  their  privies,  and  cannot  be  ques- 
tioned in  this  suit. 

But  it  is  insisted,  on  the  part  of  plaintiffs  in  error,  that  inas- 
much as  the  judgment  upon  which  that  decree  was  based  was 
not  reversed  until  after  the  decree  was  rendered,  and  the  court 
rendering  that  decree  had  no  jurisdiction  to  pass  upon  the  va- 
lidity of  that  judgment,  therefore  said  decree  may  be  thus 
collaterally  attacked;  in  other  words,  while  thatr  decree  would 
be  binding  upon  the  parties  as  the  facts  existed  when  it  was 
rendered,  yet  subsequent  events  have  so  changed  those  facts 
as  to  destroy  the  binding  effect  thereof.  If  it  be  conceded,  in 
the  broadest  terms,  that  Hiram  Gould  could  not  avail  himself 
of  the  reversal  in  the  chancery  proceeding,  it  does  not  follow 
that  he  may  do  so  now.  Many,  perhaps  a  majority,  of  cases 
in  which  the  doctrine  of  res  judicata  is  enforced,  are  cases  in 
which  facts  have  arisen  or  been  discovered  after  the  adjudica- 
tion, which,  if  they  had  existed  or  been  known  at  the  former 
trial,  might  have  changed  the  result  It  is  not  true,  however, 
io  this  case,  that  the  reversal  might  not  have  been  set  up  in 
the  chancery  proceeding.  Although  the  cause  was  submitted 
before  the  order  of  reversal  by  this  court  was  made,  it  had  not 
yet  been  decided,  and  there  can  be  no  question  that  if  proper 
notice  had  been  given  and  an  application  made  to  the  chan- 
cellor for  a  rehearing  at  the  next  term  of  court,  it  would  have 
been  granted^  if  made  by  a  party  entitled  to  the  benefit  of  the 
reversal.  He  might  also  have  filed  his  bill,  in  the  nature  of  a 
bill  of  review,  upon  newly  discovered  matter,  and  thus  ob- 
tained relief:  Story's  Bq.  PL,  sec.  413;  Boyden  v.  Reedj  55  111. 
458.  We  think  it  is  clear  that  he  could  not  lie  by,  after  ob- 
taining his  reversal,  and  permit  the  decree  to  become  final  in 
the  circuit  court  and  affirmed  in  this  court,  making  no  effort 
in  that  proceeding  to  reap  its  benefits,  and  now,  for  the  first 
time,  set  it  up  to  defeat  the  title  therein  decreed. 

It  is  equally  clear  that  under  the  proof  here  made  neither 
of  plaintiffs  in  error  is  in  a  position  to  take  any  advantage  of 
the  reversal  of  that  judgment.  Hiram  Gould,  the  defendant, 
might  recover  from  defendant  in  error  whatever  property  he 
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lost  by  reaton  of  the  erroneoas  judgment.  What  has  he  lost? 
By  his  answer  in  the  chancery  proceeding,  and  by  all  the  evi- 
dence  in  that  case,  as  between  himself  and  James  Gould,  the 
property  of  the  latter  was  sold  in  satisfaction  of  that  judgment 

It  is  true,  the  court  held  that  as  between  defendant  in  error 
and  James  Gould  it  should  be  treated  as  the  property  of  Hiram ; 
but  it  is  too  well  understood  to  require  the  citation  of  author- 
ities that  in  all  such  cases  the  conveyance,  though  void  as  to 
creditors,  is  valid  and  binding  between  the  parties.  Whether 
or  not  James  Gould  could  set  up  the  reversal  of  said  judgment 
as  against  defendant  in  error,  is  not  material.  Neither  he  nor 
those  shown  to  be  in  privity  with  him  are  seeking  to  do  sa 

The  judgment  of  the  circuit  court  will  be  affirmed. 

JuDOMSim,  GoKOLUsnTSNUS  or.  —  Who  are  Condnded.  —  A  judgment  ia 
binding  only  upon  the  parties  thereto  and  their  priviet:  MaUmeif  ▼.  Fhmet 
40  Minn.  281;  Dw^er  ▼.  Sippeioe,  72  Tex.  620;  San  Framcueo  ▼.  lUeli,  SO 
GaL  67;  Bveriing  ▼.  Boleomb,  74  Iowa,  723;  Hawley  ▼.  Dawwn,  16  Or.  344; 
Woods  Y,  MonteoaOo  etc  Co,,  84  Ala.  660;  6  Am.  St.  Rep.  393;  Deweg  t.  Bk 
AlbaM  Truei  Co,,  60  Vt.  1;  6  Am.  St.  Rep.  84;  Showerey,  Wadsworih,  81  Od. 
270;  Keni  ▼.  Kent,  82  Va.  206;  for  no  person  can  be  prejudiced,  or  his  rights 
of  person  or  property  affected,  without  notice,  actual  or  construotiTe,  under 
due  process  of  law:  Oreai  West  M.  Co,  v.  Woodmfls  etc  M,  Co.,  12  CoL  46; 
13  Am.  St.  Rep.  204,  and  cases  cited  in  note;  so  that  mortgagees,  who  are 
strangers  to  a  decree  of  foreclosure,  are  not  concluded  by  the  recitals  in  the 
record  thereof:  Harper  ▼.  Bast  Side  Syndicate,  40  Minu.  381. 

Aa  to  What  Matters  Conebtrise,  —  A  question  once  judicially  determined 
cannot  be  raised  again  between  the  same  parties  in  a  different  form:  Warden 
▼.  McKinnon,  99  N.  C.  261.  A  judgment  is  conclusive,  not  only  as  to  every 
matter  which  was  offered  and  received  to  procure  the  judgment,  hut  also  as 
to  any  matter  which  might  have  been  offered  for  that  purpose:  BatUle  ▼. 
Murray,  40  Minn.  48;  Orifin  ▼.  Hodshirt,  119  Ind.  236;  Athens  Foundry  ami 
Machine  Works  ▼.  Bain,  77  Ga.  72;  Denver  etc  Co.  ▼.  Middauffh,  12  Col.  434; 
13  Am.  St.  Rep.  234,  and  note.  A  prior  decision  by  the  appellate  court 
upon  a  point  distinctly  raised  is  more  than  authority  in  the  same  case,  being 
a  final  adjudication  from  which  the  court  itself  cannot  depart,  and  which  no 
inferior  court  can  disturb,  no  matter  how  unjust  the  ruling  of  the  appellate 
court  may  be:  Chicago  etc  R,  E.  Co.  r,  Hull,  24  Neb.  740;  Dobson  ▼.  Simon- 
ton,  100  N.  0.  66. 

Bes  Adjudicata,  Instances  qf:  See  note  to  Hatok  v.  Eoans,  14  Am.  St.  Rep. 
260-252.  Judgment  rendered  upon  a  note  is  conclusive  of  the  fact  that  such 
note  had  not  been  paid,  which  fact  may  come  in  issue  in  a  subsequent  action: 
Dwyer  v.  Bippetoe,  72  Tex.  620.  A  decree  in  an  interpleader  suit  in  favor  of 
one  of  the  adverse  claimants  of  rent  money  in  the  hands  of  complainant  is 
conclusive  in  a  subsequent  action  between  the  same  parties  for  the  real  estate 
from  which  the  rents  accrued,  where  each  party  asserts  the  same  title  for- 
merly asserted  by  him:  Hall  v.  Caperton,  87  Ala.  286.  So  where  one  judge 
passes  upon  exceptions  taken  to  a  referee's  report,  his  rulings  become  res 
Jndieata,  and  the  same  exceptions  cannot  be  passed  upon  by  another  judge 
of  the  same  court:  Seroggs  v.  Stevenson,  100  N.  G.  364;  Kent  v.  Kent,  82  Va. 
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f05.  Aa  adjodioattoB  that  otrtaiii  oonveyanoM  were  not  given  merel j  to 
•eenre  oertun  debti^  and  were  in  reality  more  than  equitable  mortgagee,  ie 
eonelnaiTe  in  a  enbeeqnent  litigation  in  which  one  of  the  tame  fMurtlea  at- 
tempta  to  eetaUiih  that  sneh  oanYeyanoee  were  mortgagee:  Corlia  v.  Otmth 
hie,  74  Iowa,  00. 

Pieadmg  Bn  JwMeaia.  — ^  In  eqnity,  the  defense  of  res  Judieaia  •mnit  be 
epeeifieally  pleaded  in  bar,  or  let  np  in  answer:  Ihtrley  t.  Twrky,  86  Teon.  251 ; 
and  it  ie  too  late  to  make  sneh  defense  npon  appeal  of  the  oase:  Shnrom  ▼. 
Skanm,  79  Gal.  636. 

Comeiuthfemeai  qf  JudgmeaU  upom  OoUaterai  Atiaek  —  Jadgmenta  cannot 
be  impeached  by  collaterally  attacking  them  for  errors  and  irregnlaritiee 
which  do  not  render  them  abeolntely  void:  Oases  collected  in  note  to  Furgt- 
«m  T.  Jcma,  11  Am.  St.  Rep.  821;  even  though  such  judgments  are  errone- 
eos  in  all  their  parts:  Derr  v.  Wilton,  84  Ky.  14.  For  recitals  in  records  ol 
judgments  are  condnsive  until  reversed  upon  appeal,  or  set  aside  in  a  direct 
proceeding:  Ex  parte  Siemet,  77  CaL  156;  11  Am.  St  Rep.  251,  and  note; 
Ooodwim  T.  Sinu,  86  AU.  102;  11  Am.  St  Rep.  21;  BxparU  Ah  Mem,  77  Gal. 
Id8;  11  Am.  St  Rep.  263;  Oage  ▼.  Siotee,  125  IlL  40;  Bobinaon  v.  Fries,  22 
Via.  803;  Peck  v.  McLean,  86  Minn.  228;  1  Am.  St  Rep.  665. 

Concbuiveneae  rf  Judgmtnte  im  AppMue  Ccuiie —  TJte  Low  qf  Ute  Case,  — 
Where  a  ruling  has  been  made  by  the  appellate  court,  it  becomes  the  law  of 
the  case,  and  cannot  be  reviewed  at  a  subsequent  term:  DoyU  v.  Wade,  23 
FhL  90;  11  Am.  St  Rep.  334;  Dobaon  v.  Simonion,  100  N.  0.  56;  Ckicago  eic, 
R.  B.  Co.  V.  Iftdi,  24  Neb.  740;  Hefner  V.  BrownweU,  75  Iowa,  341;  Adama 
CimtUg  V.  Bm-iingUm  B^  Co,,  55  Id.  04;  AppUgaU  v.  Dowell,  17  Or.  299; 
Budd  V.  MuUnomah  8L  i?V  Co.,  15  Id.  404;  Tnompeon  v.  HawUy,  16  Id.  251; 
Learned  v.  CaeUe,  78  CaL  454;  StuaH  v.  Preattm,  80  Va.  625;  Alexandria 
Savinge  Bamk  v.  McVeigh,  84  Id.  41;  Mohan  v.  Wood,  78  Cal.  25S;  MeKinneg 
V.  State,  117  Ind.  26;  ffamum  v.  Ormard,  99  N.  0.  161;  Masfm  v.  Burk,  120 
tnd.  404;  but  this  rule  does  not  apply  to  mere  d^ta  contained  in  appellate 
decisions:  Batee  v.  Taylor,  87  Tenn.  319;  Qwinn  v.  HamiUon,  75  Gal.  265; 
altbott^  it  does  apply  to  all  points  plainly  decided,  whether  such  points 
were  essential  to  the  disposition  of  the  oase  or  not:  Id.  Still  the  doctrine 
that  the  appellate  court  will  stand  by  its  former  decisions,  whether  erro- 
neous or  not  ii^  ^i  sabsequent  appeals  of  the  same  case,  is  not  favorable  to 
the  idea  of  the  supreme  court  of  Galifomia,  and  will  be  applied  only  to  such 
cates  where  it  has  already  been  held  to  apply;  and  it  will  never  be  held  that 
erroneous  dSda  are  the  law  of  the  case,  even  upon  a  subsequent  appeal  of  the 
same  case;  nor  can  erroneous  decisions  in  one  case  be  applied  as  preoedente 
in  other  cases:  Wixaon  v.  Demne,  80  Cal.  386.  Former  decisions  of  an  appel- 
late court  may  or  may  not  be  applicable  to  similar  cases  under  a  subsequent 
statute,  depending  entirely  upon  the  respective  similarity  in  the  provisions 
of  the  statutes:  Kellogg  t.  Howes,  81  Id.  170.  Decisions  of  the  majority  of 
the  appellate  oonrt  in  bank  control  as  to  the  same  questions  subsequently 
arising  in  department:  Arnold  v.  San  Josi,  81  Id.  619.  The  general  rule  is, 
that  when  a  case  has  once  been  decided  upon  appeal,  and  again  comes  before 
the  court  by  appeal,  only  such  questions  can  come  np  for  consideration  as 
wers  not  determined  upon  the  former  appeal:  Kekh  t.  JCeftA,  97  Mo.  223; 
Bmrton  v.  Burton,  79  CaL  490;  or  such  proceedings  as  arose  in  a  new  trial  of 
the  case  in  the  court  below  subsequent  to  the  remanding  ofdsr  of  the  appel- 
late oonrt:  FMenberry  v.  Fraeier,  5  Ark.  200;  39  Am.  Dea  S78.  Bat  a  die- 
■ussal  of  an  appeal  because  preoiaturely  taken  will  not  bar  a  second  appeal 
In  the  same  ease:  Boae*§  Bstaie,  80  CaL  166.    The  ntla  as  to  the  law  of  the 


144  CmcAQo  West  Div.  R'y  Co.  v.  Bbckeb.    [Illinois, 

OMe  appliat  to  adjndieations  of  interloeatory  ordon  affimiod  or  roronod 
upon  appeal:  Dcbmm  t.  SinunUoih  100  N.  C.  66. 

And  jndgmenta  of  the  sttpreme  court,  after  the  term  at  which  they  were 
rendered  haa  elapsed,  are  abaolutely  final  and  conclueive:  Bawdon  v,  BafUy, 
U  Ark.  203;  58  Am.  Dec  370;  and  the  cauae  can  nerer  be  reopened  at  a 
•nbeeqnent  term  of  oonrt  for  a  rehearing:  Aahky  v.  Hyde^  6  Ark.  92;  42  Am. 
Dec  085,  and  casea  in  note. 

Rkvbbsal  ov  JUD0MBRT8,  THi  ErFBOT  ow,  —  The  reTorsal  of  a  judgment 
restores  the  parties  to  their  original  rights,  so  far  as  this  can  be  done  with* 
out  prejudice  to  third  persons:  MeJiUon  t.  Lmve^  13  HL  486;  54  Am.  Dec 
440,  and  note;  but  the  defendant,  after  the  rerersal  of  an  erroneoue  judg- 
ment against  him,  ia  entitled  to  restitution  of  only  so  much  aa  the  plaintiff 
has  receired  upon*  the  execution  levied  thereunder:  Peek  ▼.  McLean,  36 
Minn.  828;  1  Am.  St.  Eep.  666,  and  note;  compare  extended  note  to  Little 
r.  Btmee,  28  Am.  Dec  368-^2,  upon  the  subject  of  restitution  of  property 
upon  a  reyersal  of  judgment.  See  also  Kca^fman  ▼.  Dkheneheete,  30  Ind.  258; 
95  Am.  Dec  694.  Reyersala  do  not  affect  the  rights  of  6oiia  /de  purchaaera 
under  decrees  and  judgments,  when  such  rights  were  acquired  before  pro- 
ceedings to  reyerse  were  instituted:  MeCormkk  t.  McClMre^  6  Blackl  466; 
39  Am.  Dec  441;  Reynolda  t.  Barrk,  14  GaL  667;  76  Am.  Dec  459;  and 
note  The  rule  that  the  reversal  of  a  judgment  for  the  asle  of  land  does 
not  direst  the  title  of  a  purchaser  under  the  decree,  even  though  such  pur- 
chaser is  the  plaintiff,  does  not  apply,  where  the  land  ordered  to  be  sold 
was  the  property  of  another  than  the  defendant,  and  the  indebtedness  for 
which  it  waa  sold  haa  been  finally  decided  not  to  exist:  Baker  v.  Bdber,  87 
Ky.  461. 
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EviDSMOB — Dtclaxahoxs  as  Rn  OmTjL  —  Declarations  of  a  boy  aa  to 


how  he  received  an  injury,  given  in  response  to  the  question  of  "what 
was  the  matter,"  after  he  had  been  injured  by  a  street-oar,  and  had  got 
np  and  walked  to  the  sidewalk  and  sat  down,  are  inadmissible  as  part  of 
theretpefte. 

BviDXHOB  —  DaoLiJULTioxa  ab  Rn  Obstjl  —  Declarationa  not  made  at  the 
time  of  the  accident,  which  do  not  explain  nor  characterise  the  man- 
ner in  which  the  accident  occurred,  are  not  concurrent  with  the  injury, 
nor  uttered  oontemporaneously  with  it  so  as  to  be  regarded  as  part  of 
the  principal  tranaaotion,  are  not  admissible  as  part  of  the  ref  geeia, 

BviDBNCB  —  Dbolabations  AS  Rbs  Gbstjl  —  When  the.  dedaratioii  ia  a 
verbal  act,  illuatrating,  explaining,  or  interpreting  other  parte  of  the 
transaction  of  which  it  is  itself  a  part,  it  is  admissible  as  part  of  the  res 
geeta;  but  when  it  ia  merely  a  history,  or  part  of  a  history,  of  a  oom« 
plated  past  afGur,  it  is  inadmissible. 

W.  B.  Keepf  Edmund  Furthmanti^  and  H.  H.  Mariin^  tost  the 
appellant 

Campbell  and  CiMter,  for  the  appellee. 
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Magrudbr,  J.  This  is  an  action  on  the  case,  brought  in 
the  superior  court  of  Cook  County  by  the  appellee,  as  adodn- 
IstratoTy  to  recover  damages  for  tlM  death  of  his  son  Henry  J. 
Becker,  a  boy  between  eight  and  nine  years  of  age,  against 
the  appellant  company,  which  operates  a  street-railway  on 
Blue  Island  Avenue,  in  the  West  division  of  the  city  of  Chicago. 
Verdict  and  judgment  in  the  trial  court  were  in  favor  of  the 
plaintiff.  The  case  is  brought  here  by  appeal  from  the  ap- 
{»ellate  court,  which  affirmed  the  judgment  of  the  superior 
ix>urt. 

The  boy  died  on  November  29, 1886.  The  injuries  which 
caused  his  death  were  received  about  eight  o'clock  in  the 
evening  of  November  28,  1885,  on  Blue  Island  Avenue  near 
its  intersection  with  Henry  Street,  and  were  caused  by  one  of 
appellant's  street-cars,  going  southward  on  Blue  Island  Avenue. 
It  is  charged  in  the  declaration  that  the  conductor  of  the  car 
pushed  the  deceased  from  the  front  platform,  and  that  the  car 
ran  over  him. 

No  witness  was  produced  on  either  side  who  saw  the  acci- 
dent, or  could  testify  to  the  manner  in  which  it  occurred.  The 
only  testimony  in  support  of  the  theory  that  the  boy  was 
pushed  or  thrown  from  the  car  is  that  of  two  witnesses,  who 
swear  to  the  declarations  made  by  the  boy  himself  after  he 
was  hurt.  Two  lads  named  Custy  and  Burke,  the  oldest  of 
whom  waa  seventeen  years  old,  were  passing  along  Henry ' 
Street  across  Blue  Island  Avenue  when  they  saw  the  boy,  and 
noticed  that  he  was  injured.  Custy  says:  ^^I  saw  the  boy  on 
the  street;  he  was  on  his  feet  and  walked  towards  the  side- 
walk; I  went  to  him  aod  asked  him  what  was  the  matter;  he 
said  the  conductor  took  him  by  the  arm  and  shook  him  off  the 
car."  Burke  says:  **  We  were  going  up  on  Blue  Island  Avenue, 
and  we  saw  a  little  fellow  getting  up;  we  ran  over  to  him  and 
asked  him  what  was  the  matter,  and  be  says  the  conductor 
caught  him  by  the  arm  and  threw  him  off  the  car."  The  car 
had  passed  on  ''  about  a  lot  south  of  Henry  Street,"  and  was 
going  ^*  at  a  good  speed." 

Blue  Island  Avenue  is  eighty  feet  wide.  The  boy  rose  froo> 
the  ground  in  the  middle  of  the  street,  and  walked  to  the  side- 
walk on  the  east  side  of  the  street,  and  sat  down.  The  evi- 
dence of  Custy  tends  to  show  that  the  deceased  made  the 
statement  about  his  being  thrown  from  the  car  while  he  was 
on  his  way  to  the  sidewalk.  The  evidence  of  Burke,  however, 
is  quite  positive  to  the  effect  that  the  statement  was  made 
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after  the  sidewalk  was  reached.  The  testimony  of  Magdalene 
Blbe  tends  to  confirm  what  Burke  sayd  upon  this  subject. 

The  proof  as  to  the  declarations  of  the  deceased  was  ad- 
mitted by  the  trial  court  over  the  objection  of  the  defendant 
below.  The  ruling  was  excepted  to.  When  the  plaintiff 
rested,  the  defendant  moved  to  exclude  the  testimony  from 
the  jury,  and  filed  its  motion  in  writing.  The  motion  was  over- 
ruled, and  exception  was  taken. 

We  think  that  the  admission  of  proof  as  to  what  was  said 
by  the  deceased,  under  the  circumstances  thus  detailed,  was 
erroneous.  The  declarations  were  not  a  part  of  the  res  gesim. 
They  were  not  made  at  the  time  of  the  accident,  nor  did  they 
explain  or  characterize  the  manner  in  which  the  accident  oc- 
curred. They  were  not  concurrent  with  the  injury,  nor  uttered 
contemporaneously  with  it  so  as  to  be  regarded  as  a  part  of 
the  principal  transaction.  They  were  made  after  the  injury 
was  received,  and  were  merely  narrative  of  what  had  taken 
place.  They  were  spoken  by  the  deceased  as  his  answer  when 
he  was  asked  '^  what  was  the  matter."  The  true  inquiry,  ac- 
cording to  all  the  authorities,  is,  whether  the  declaration  is  a 
verbal  act,  illustrating,  explaining,  or  interpreting  other  parts 
of  the  transaction  of  which  it  is  itself  a  part,  or  is  merely  a 
history,  or  a  part  of  a  history,  of  a  completed  past  afifair.  In 
the  one  case  it  is  competent,  in  the  other  it  is  not:  Maye$  v. 
Stau,  64  Miss.  329;  60  Am.  Bep.  58;  Waldele  v.  New  York  etc. 
R.  R.  Co,,  95  N.  Y.  274;  47  Am.  Rep.  41;  Lander  y.  PeopU, 
104  111.  248. 

For  the  error  in  admitting  testimony  as  to  the  declarations 
made  by  plaintiff's  intestate,  the  judgments  of  the  appellate 
and  superior  court  are  reversed,  and  the  cause  is  remanded  to 
the  superior  courL 

Btiobm GB — Rb  Qistji  —  Declarations.  —  As  to  what  declarations  aie 
admissible  in  evidence  as  part  of  the  rt»  geitm:  DundoM  ▼.  Qitif  qf  Lcummg^  76 
Mioh.  489;  18  Am.  St.  Rep.  467,  and  osses  dted  in  note. 
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BacBTBRa.  —  I'owBBS  or  RvcsrvjiBS  Affovxtkd  dt  Onb  Statb  are  only  oo> 
•xtennTa  with  the  jariBdiction  of  the  court  appointing  them,  but  they 
may  be  permitted,  by  comity,  to  recover  poesession  of  property  in  an- 
other etate,  if  no  citiien  nor  taitor  of  that.state  it  thereby  prejadieed  or 
injured. 

BBCBfYBRS  —  CoHTXIfrT  DT  iRTBBrUtllfO    WITH    RiOBiyiUl's    FO88K8SION. — 

Though  a  receiver  may  not  have  reduced  the  funds  of  the  inaolvent  to 
hie  poesession,  and  though  part  of  them  may  be  in  another  state,  still  the 
title  to  all  of  them  and  the  constructive  possession  of  them  is  in  him  by 
▼irtne  of  his  appointment;  and  a  citisen  within  the  jurisdiction  of  the 
ooort  appointing  him  cannot  attach  the  funds  in  the  other  state  without 
the  sanction  of  that  oourt^  and  by  so  doing,  and  refusing  to  dismiss  his 
suit,  he  is  guilty  of  and  may  be  punished  for  contempt. 

OoMPORATiOKS  OAK  ONLY  BX  PinnsHBD  iOR  CoHTBMPT  through  their  officers, 
or  those  acting  in  aid  of  such  corporations. 

OmrTBUFT.  —  AoBNT  oB  Mahaobb  or  FoBBiON  Ck>RPOBATioif  within  the  jn* 
risdiction,  and  who  commits  a  contempt  of  court,  may  be  punished  thero- 
for,  without  making  the  corporation  eo  nomme  a  party  to  the  proceeding, 
although  it  was  named  as  plaintiff  in  the  action  constituting  the  oontempt. 

Flower^  Remy^  and  HoUtein^  for  the  appellant. 
KrauSj  Mayer^  and  Steiny  for  the  appellee. 

Magrudeb,  J.  This  is  an  appeal  from  a  judgment  of  the 
appellate  court  of  the  first  district,  affirming  an  order  of  the. 
saperior  conrt  of  Cook  Connty  for  the  arrest  and  imprisonment 
of  the  appellant  on  acconnt  of  his  alleged  contempt  of  court. 
On  April  14,  1887,  in  the  case  of  Havens  y.  Clapp^  then  pend- 
ing in  said  superior  court,  the  appellee  was  appointed  receiver 
of  all  the  property  and  effects,  real  and  personal,  of  the  de- 
fendants therein,  Caleb  Clapp  and  Thomas  Davies.  Prior  to 
that  date,  Clapp  and  Davies  had  forwarded,  on  consignment^ 
to  Elijah  E.  Newton,  an  auctioneer  and  commission  merchant 
in  Washington  City,  in  the  District  of  Columbia,  a  lot  of  jew- 
elry,  watches,  and  silverware,  to  be  by  him  disposed  of  for 
their  benefit.  So  far  as  appears  to  the  contrary,  the  goods  so 
consigned  were  still  in  the  possession  of  Newton,  at  Washing- 
ton, when  the  order  was  entered  on  April  7,  1888,  for  the  com- 
mitment of  appellant  for  contempt. 

Within  a  week  or  ten  days  after  his  appointment  as  receiver, 
appellee  gave  notice  of  such  appointment  to  Newton,  and  de- 
manded a  return  of  the  goods.  On  May  18,  1887,  the  Meriden 
Britannia  Company,  a  corporation  organized  under  the  laws 
of  the  state  of  Connecticut,  being  a  creditor  of  Clapp. and  Da- 
vies, commenced  an  attachment  suit  against  them  for  the 
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amount  of  its  claim  in  the  supreme  court  of  the  District  of 
Columbia,  and  attached  the  goods  in  the  hands  of  Newton. 

When  appellee  was  appointed  receiver,  and  for  a  long  time 
prior  thereto,  the  Meriden  Britannia  Company  did  business 
in  the  city  of  Chicago,  and  had  a  branch  office  there.  The 
business  manager  of  the  company  in  Chicago  was  then  and  is 
now  the  appellant,  Sercomb.  The  appellant  began  the  attach- 
ment suit  in  Washington  on  behalf  of  the  company,  making 
the  affidavit  necessary  to  procure  the  attachment,  and  caused 
the  property  in  the  possession  of  Newton  to  be  attached.  The 
affidavit  so  made  by  him  was  sworn  to  before  a  notary  public 
in^  Chicago.  Appellant  had  full  knowledge  of  appellee's  ap- 
pointment as  receiver  before  the  attachment  suit  was  com- 
menced. 

On  May  31,  1887,  appellee,  as  receiver,  filed  his  petition  in 
the  case  of  Havens  ▼.  Olapp,  setting  up  substantially  the  Ibre- 
igoing  facts,  and  claiming  to  be  the  owner  of  the  goods  in 
Washington,  and  prajring  for  an  order  upon  Sercomb,  as  man- 
ager of  said  company,  to  show  cause  why  he  should  not  be 
attached  for  contempt  in  prosecuting  the  attachment  suit,  and 
thereby  interfering  with  property  belonging  to  an  officer  of  the 
court.  Appellant  appeared  and  filed  a  general  demurrer  to 
the  petition.  The  demurrer  being  overruled,  he  elected  to 
stand  by  it.  Thereupon,  on  June  15,  1887,  an  order  was  en- 
tered, requiring  him  to  furnish  proof  to  the  court  on  June  24, 
1887,  of  having  dismissed  the  attachment  suit,  and,  in  default 
of  so  doing,  that  he  show  cause  by  ten  o'clock  on  June  25, 

1887,  why  he  should  not  be  attached  for  contempt.  The  case 
was  then  taken  to  the  appellate  court  by  writ  of  error,  and  the 
writ  was  there  dismissed,  because  the  order  of  June  15,  1887, 
was  not  a  final  order.  After  due  notice,  a  copy  of  such  judg- 
ment of  dismissal  was  filed  in  the  superior  court,  and  the  pro- 
ceeding was  there  reinstated. 

Appellee  again  filed  his  petition  in  the  superior  court  on 
April  5,  1888,  setting  up  the  previous  proceedings  as  above 
detailed,  charging  the  failure  of  Sercomb  to  obey  the  order  of 
June  15,  1887,  and  praying  that  he  show  cause  by  April  7, 

1888,  why  he  should  not  be  punished  for  contempt,  etc.  To 
this  petition,  also,  appellant  demurred,  and  stood  by  his  de- 
murrer upon  its  being  overruled.  Thereupon  the  final  order 
of  April  7,  1888,  heretofore  referred  to,  was  entered. 

Under  the  facts  thus  stated,  did  the  commencement  and 
prosecution  of  the  attachment  suit  by  Sercomb,  as  manager 
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of  tlie  Meriden  Britannia  Company,  and  his  refusal  to  dismiss 
it  as  he  was  required  to  do  by  the  order  of  the  superior  court, 
amount  to  a  contempt  of  court? 

If  Sercomb  himself  had  owned  the  claim  sued  upon  in  the 
attachment  suit,  and  had  begun  that  suit  in  Illinois,  he  would 
haye  been  guilty  of  contempt,  upon  the  authority  of  the  case 
of  Richardi  y.  People^  81  111.  551.  There,  in  a  suit  against  a 
railway  company,  the  circuit  court  of  De  Witt  County  ap- 
pointed one  Wright  receiver  of  the  real  and  personal  property 
and  choses  in  action  of  the  company.  Richards,  knowing  of 
such  appointment,  recovered  judgments  against  the  company 
before  a  justice  of  the  peace  in  Champaign  County,  and  gar* 
nished  certain  persons  who  held  funds  belonging  to  the  com- 
pany. He  continued  the  prosecution  of  the  suits  after  being 
informed  of  an  injunction,  issued  against  such  prosecution, 
and  directed  to  his  attorney,  but  not  to  himself.  He  claimed 
that  he  was  not  guilty  of  contempt,  because  the  funds  in  ques- 
tion had  not  been  taken  possession  of  by  tlie  receiver;  but  this 
claim  was  not  sustained,  and  his  conduct  in  the  prosecution 
of  the  garnishee  proceedings  was  held  to  be  a  contempt  of 
court.  Although  the  funds  had  not  been  reduced  to  posses- 
sion by  the  receiver,  the  title  thereto  had  vested  in  him  by 
virtue  of  his  appointment,  and  such  funds  could  not  be  seized 
or  attached  by  creditors  of  the  original  debtor  with  impunity. 
It  was  there  said:  "It  is  to  be  remembered  that  the  receiver 
is  the  officer  of  the  court,  and  that  his  possession  is  the  pos- 
session of  the  court  itself,  and  any  unauthorized  interference 
therewith,  either  by  taking  forcible  possession  of  the  property 
committed  to  his  charge,  or  by  legal  proceedings  for  that  pur- 
pose without  the  sanction  of  the  court  appointing  him,  is  a 
direct  and  immediate  contempt  of  courts  and  punishable  by 
attachment.  ....  It  can  make  no  difl'erence  in  the  applica- 
tion of  the  rule  whether  the  property  is  actually  or  only  con- 
structively in  the  receiver's  possession." 

The  case  at  bar  differs,  however,  from  the  Richards  case 
in  that  here  the  property  attached  was  not  in  Illinois,  but  in 
the  District  of  Columbia.  It  isnnsisted  by  counsel  for  appel- 
lant that  the  appellee  receiver  would  not  be  permitted  to  go 
into  the  foreign  jurisdiction  to  get  possession  of  the  proi)erty 
in  Newton's  hands.  Undoubtedly  the  general  rule  is,  that  the 
powers  of  a  receiver  are  co-extensive  only  with  tlie  jurisdiction 
of  the  court  which  appoints  him:  Chicngo  etc,  Ry  Co.  v.  Packet 
Co,^  108  111.  317.     He  has  no  extraterritorial  power  of  otiicial 
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action.  But  a  receiver  appointed  in  one  state  may,  by  comity, 
be  permitted  to  recover  the  posseBsion  of  property  in  another 
state,  provided  no  citizen  or  suitor  of  the  latter  state  is  thereby 
•  prejudiced  or  injured:  High  on  Receivers,  sec.  47;  HurU  v. 
Ccluwbian  Ins.  Co.,  55  Me.  290;  92  Am.  Dec.  592;  Hoyt  v. 
Thompson,  6  N.  Y.  320;  Hoyt  v.  Thompson,  19  Id.  297.  If  ap- 
pellant had  not  caused  the  attachment  suit  to  be  brought 
against  the  goods  in  Newton's  hands,  it  does  not  appear  that 
appellee  would  not  kave  been  allowed  to  enforce  his  rights 
against  those  goods  in  the  District  of  Columbia.  It  is  not 
shown  that  such  action  on  his  part  would  have  injured  any 
citizen  or  suitor  in  the  District.  Newton  himself  may  have 
eventually  surrendered  the  property  to  appellee  without  suit. 

It  is  also  said  that  if  the  appellee  should  intervene  in  the 
attachment  suit  in  the  District  of  Columbia,  and  set  up  bis 
claim  to  the  property  by  virtue  of  his  appointment  as  receiver, 
he  could  not  prevail  in  that  suit  as  against  the  Meriden  Bri- 
tannia Company,  the  attaching  creditor,  upon  the  general 
ground  that  any  statutory  or  judicial  proceeding  in  one  state, 
by  which  trustees,  assignees,  or  receivers  are  appointed  to  take 
possession  of  the  property  of  insolvent  debtors  in  invitos,  will 
not  be  enforced  in  another  state,  and  that  the  property  taken 
under  such  proceeding  is  subject  to  the  equities  of  foreign 
creditors:  Rhawn  v.  Pearce,  110  111.  350;  51  Am.  Rep.  691. 
This  doctrine  has  no  bearing  upon  the  question  involved  in 
the  present  controversy.  The  question  is  not  whether  appel- 
lee, by  intervening  in  the  foreign  suit,  could  be  successful 
therein  against  the  attaching  creditor.  The  question  is, 
whether  appellant  has  been  guilty  of  interfering  with  an  officer 
of  the  court  by  causing  the  attachment  suit  to  be  comipenced. 
It  is  true  that  the  property  attached  is  beyond  the  jurisdiction 
of  the  courts  of  this  state,  but  the  appellant,  who  caused  it  to 
be  attached,  is  in  this  state,  and  within  the  jurisdiction  of  its 
courts.  If  the  superior  court  had  no  power  to  reach  the  goods 
in  Newton's  hands,  it  had  the  power  to  reach  appellant,  who 
sought  to  prevent  its  receiver  from  getting  possession  of  the 
goods.  It  makes  no  difiference  that  the  property  was  in  a  for- 
eign jurisdiction. 

In  the  Richards  case,  Richards  brought  suit  in  Illinois  to 
get  hold  of  a  fund  in  Illinois  belonging  to  Wright,  receiver,  and 
his  act  was  contempt  of  court,  because  it  interfered  with  the 
receiver,  and  prevented  him  from  reaching  such  fund.  Ap» 
pellant  brings  suit  in  the  District  of  Columbia  to  get  hold  of 
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property  there  belonging  td  the  appellee  receiver.  His  act  is 
just  as  much  an  interference  with  the  receiver  as  though  the 
property  was  in  Illinois.  If  the  attaching  creditor  can  suc- 
ceed in  the  foreign  suit  as  against  appellee,  then  the  efifect  of 
the  suit  is  to  take  the.  property  from  the  appellee.  If  appellee, 
by  intervening  in  such  suit,  should  defeat  the  attaching  credi- 
tor, he  will  have  been  forced  by  the  appellant  to  make  a  con- 
test for  what  he  may  have  obtained  without  a  contest.  In 
either  case  the  officer  of  the  court  is  interfered  with  in  the  dis- 
charge of  his  trust. 

**  Where  a  court  of  equity  has  jurisdiction  over  the  person 
of  a  defendant,  it  is  familiar  learning  that  it  may  make  de- 
crees and  orders  affecting  his  property  which  is  situated  out- 
side of  its  jurisdiction  ":  Beach  on  Receivers,  sec.  243.  In 
langford  v.  Langford^  5  L.  J.,  N.  8.,  Oh.  60,  which  was  an 
equity  proceeding  in  England,  where  a  receiver  had  been  ap- 
pointed over  an  estate  in  Ireland,  and  where  the  tenants  on 
the  estate  had  been  notified  to  pay  the  rents  to  the  receiver, 
Lord  Langford,  the  defendant  in  the  cause,  attempted  to  col- 
lect the  rents  himself,  on  the  ground  that  the  order  appointing 
the  receiver  was  of  no  force  and  efifeet  in  Ireland;  and  his 
course  in  this  regard  was  held  to  be  contempt  of  court.  It 
was  there  said  that  the  English  court  had  hot  the  means  of 
sending  its  officers  to  carry  into  efifect  its  orders  in  Ireland, 
but  it  had  jurisdiction  over  all  persons  in  England,  and  could 
compel  obedience  to  its  orders. 

In  Chaffee  ▼.  QiMnick  Co.^  13  R.  L  442,  a  court  of  equity  in 
Rhode  Island,  in  a  proceeding  there  pending,  appointed  one 
Farnsworth  receiver  of  the  property  of  the  Quidnick  Company, 
and  directed  him  to  collect  certain  moneys  belonging  to  the 
company  in  the  hands  of  Harding,  Colby,  &  Co.  in  New  York. 
Certain  attorneys,  who  had  acted  as  counsel  for  the  defend- 
ants in  this  proceeding,  and  had  assisted  in  framing  the  order 
appointing  the  receiver,  had  a  claim  against  the  Quidnick  Com- 
pany for  fees.  One  of  them  was  a  resident  of  Massachusetts 
and  one  of  New  York.  In  order  to  collect  their  fees,  they  be- 
gan suit  against  the  company  in  a  court  in  New  York,  and 
attached  the  funds  in  the  hands  of  Harding,  Colby,  &  Co. 
The  Rhode  Island  court,  upon  being  informed  of  the  facts, 
through  a  petition  filed  by  the  receiver,  held  that  the  attor- 
neys had  obstructed  and  interfered  with  the  receiver  by  bring- 
ing the  suit  in  New  York,  and  were  guilty  of  contempt, 
notwithstanding  the  fact  that  the  attached  funds  were  out- 
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side  the  jurisdiction  of  the  Rhode  Island  court  Bee  also  De- 
h^n  T.  Foster,  4  Allen,  545;  Vermont  R.  E.  y.  Vermont  B.  R.y 
46  Vi  792. 

In  the  case  at  bar,  the  appellant  was  not  a  pajrty  to  the 
original  suit,  in  which  appellee  was  appointed  receiver,  and 
did  not  occupy  any  such  relation  to  that  suit  as  was  sustained 
by  Jjord  Langford  in  the  English  case,  and  by  the  attorneys 
in  the  Rhode  Island  case,  to  the  suits  in  which  they  were  re- 
spectively adjudged  to  be  guilty  of  contempt  But  the  posi- 
tion of  appellant  here  is  exactly  the  same  as  was  that  of 
Richards  in  the  case  of  Richards  v.  People,  supra^  Richards 
was  not  a  party  to  the  original  proceeding  in  which  Wright 
was  appointed  receiver.  It  only  appears  that  he  was  within 
the  jurisdiction  of  the  Illinois  court.  The  injunction  was  not 
issued  until  the  receiver  had  reported  to  the  court  that  the 
garnishee  proceedings  had  been  instituted. 

It  is  said  that  the  appellant  should  not  be  held  to  be  guilty 
of  contempt  for  refusing  to  dismiss  a  suit,  in  which  he  him- 
self was  not  the  plaintiff,  but  in  which  the  Meriden  Britannia 
Company  was  plaintiff.  It  is  true  that  the  latter  company  is 
a  Connecticut  corporation.  But  when  the  attachment  suit 
was  begun,  the  company  could  be  brought  into  court,  under 
our  statute,  by  service  upon  appellant  as  its  business  manager 
and  agent.  Through  the  presence  of  its  agent  here,  it  was 
subject  to  the  jurisdiction  of  the  Illinois  courts,  so  far  as  suits, 
or  proceedings  for  contempt,  against  it  are  concerned.  A  cor- 
poration can  only  be  punished  for  contempt  through  its  offi- 
cers, or  those  acting  in  aid  of  it:  First  Congregational  Church 
etc.  V.  City  of  Mriscatinej  2  Iowa,  69;  Rapalje  on  Contempts, 
sees.  1,  48.  We  think  that  it  was  sufficient,  under  the  cir- 
cumstances of  this  case,  to  compel  the  appellant,  as  manager 
of  the  company,  to  answer  to  the  contempt  proceeding,  with- 
out making  the  company  itself,  eo  nomine,  a  party  to  such 
proceeding,  because  it  is  admitted  by  the  appellant  upon  the 
face  of  this  record  that  he  caused  the  attachment  suit  to  be 
instituted,  that  it  has  since  been  prosecuted  under  his  order 
and  direction,  that  it  has  always  been  in  his  power,  since  said 
suit  was  begun,  to  dismiss  it,  and  that  it  has  always  been  in 
his  power,  as  the  manager  of  said  company,  to  cause  such  suit 
to  be  dismissed. 

The  judgment  of  the  appellate  court  is  affirmed. 

RjECUVERS.  —  As  to  the  jurisdiction  of  receivers  appointed  in  one  state  to 
proseoute  actions  in  other  states:  Note  to  Allejf  v.  Caavarl  ^  ^rx  St,  Rep. 
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186--IW;  Bwmp^re^  ▼.  Bopkin9,  81  Oal.  iUll;  onte.  p.  76,  aad  ftoit^  Hm 
lipid  anthority  of  noMren  daly  Appointed  i«  oo-oxtensiye  only  with  tho 
juiMlictMMk  oC  the  ooart  by  whom  they  were  appointed:  Hunl  ▼.  Coksmbian 
Ah.  Ck,  66  Me.  290;  92  Am.  Deo.  692. 

BidXYXBak  Suit  aoaimbt.  — Receivers  cannot  be  nied  elsewhere  than  in 
the  Mune  coort  which  appointed  them,  without  that  conrt's  permission,  and 
H  it  dieeretionaiy  with  the  oonrt  to  allow  or  refuse  soch  permission:  Reed  t. 
A^BUUf  84  Va.  238;  and  it  is  contempt  of  oonrt  for  third  persons  to  attempt 
to  deprive  a  receiver  of  possession,  whether  by  force  or  by  suit:  WaiUng  v. 
MWer,  108  K.  T.  173,  and  note. 

OoHTSMPT  ST  A  CORPORATION.  —  A  corporation  may  be  punished  for  con- 
tempt: OoUm  OaU  M.  CkK  ▼.  SupeHor  (hmi,  65  CaL  187. 
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Jury  and  Jurors —  Riobt  of  Trial  rt  Jury. —In  prosecutions  for  felony, 
whore  a  plea  of  not  guilty  is  entered,  the  right  to  a  jury  trial  cannot  be 
waived,  so  as  to  confer  jurisdiction  to  try,  convict,  and  sentence  defend- 
ant without  the  intervention  of  a  jury,  under  constitutional  and  statu- 
tory provisionfl  guaranteeing  and  declaring  inviolable  the  right  of  trial 
by  jury  as  provided  for  at  common  law. 

Jury  and  Jurors — Right  or  Trial  sy  Jury —  Functioks  oy  Court  and 
Jury.  —  A  jury  being  the  only  legally  constituted  tribunal  for  the  trial 
of  an  indictment  for  felony,  the  court  is  not  soch  tribunal,  and  in  the 
sbeence  of  the  jury  the  judge  has  no  jurisdiction  to  sit  as  a  substitute 
for  it^  and  perform  its  functions,  and  if  he  attempts  to  do  so  his  acts  are 
▼oid. 

Jury  ahd  Jurors.  —  Riort  or  Trial  sy  Jury  may  be  Waivsd  by  a  plea 
of  guilty,  but  such  waiver  cannot  confer  jurisdiction  upon  a  tribunal 
which  has  no  snob  jnrisdietion  by  law. 

S.  B.  MinshaU  and  James  Whittaker,  for  the  plaintifT  in  error. 

Oeorge  Hw/U^  atiomey^generaly  for  the  people. 

Bailey,  J.  Nancy  Harris,  the  defendant,  was  indicted  in 
the  criminal  court  of  Cook  County,  the  indictment  charging 
her,  in  the  first  count,  with  the  crime  of  larceny,  and  in  the 
second  count  with  receiving  and  aiding  in  concealing  stolen 
property,  knowing  it  to  be  stolen,  with  the  intention  of  prevent- 
ing the  owner  from  again  possessing  the  same.  In  both  counts 
the  value  of  the  property  stolen  was  alleged  to  be  a  sum  exceed* 
ing  fifteen  dollars.  The  defendant,  being  arraigned,  pleaded 
not  guilty,  and  thereupon,  by  agreement  between  the  defend- 
ant, her  counsel,  and  the  state's  attorney,  a  jury  was  waived, 
and  the  defendant  was  tried  by  the  court  without  a  jury.  At 
such  trial  the  court  found  her  guilty  as  charged  in  the  indict- 
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meht,  and  Bentenoed  her  to  imprisonment  in  the  penitentiary 
for  the  term  of  one  year.  She  now  brings  the  record  to  this 
court,  and  alleges  that  her  conviction  is  illegal,  for  the  reason 
that  the  criminal  court  had  no  ppwer  or  authority  to  try  her 
without  a  jury. 

The  question  thus  presented  is,  whether,  in  a  prosecution  for 
a  felony,  where  a  plea  of  not  guilty  is  entered,  the  right  to  a 
jury  trial  can  be  waived,  so  as  to  confer  upon  the  court  the 
jurisdiction  to  try,  convict,  and  sentence  the  defendant  without 
the  intervention  of  a  jury.  It  must  be  admitted  that,  if  the 
power  to  try  an  indictment  for  a  felony  without  a  jury  exists, 
such  power  is  not  given  by  the  express  tertns  of  either  the  con- 
stitution or  statutes.  Article  2  of  the  constitution,  known  as 
the  Bill  of  Rights,  contains  the  following:  — 

''Sec.  2.  No  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.'' 

'*Seo.  6.  The  right  of  trial  by  jury  as  heretofore  enjoyed 
shall  remain  inviolate." 

'^  Sec.  9.  In  all  criminal  prosecutions,  the  accused  shall  have 
a  right  to  •  •  .  •  a  speedy  public  trial  by  an  impartial  jury  of 
the  county  or  district  in  whic)i  the  offense  is  alleged  to  have 
been  committed." 

Division  13  of  the  Criminal  Code  contains  the  following 
provisions: — 

*'  Sec.  8.  All  trials  for  criminal  offenses  shall  I  a  conducted 
according  to  the  course  of  the  common  law,  except  when  this 
act  points  out  a  different  mode,"  etc. 

^'  Sec.  11.  Juries  in  all  criminal  cases  shall  be  the  judges  of 
the  law  and  of  the  fact." 

There  can  be  no  question  that,  at  common  law,  the  only 
recognized  tribunal  for  the  trial  of  the  guilt  of  the  accused 
under  an  indictment  for  felony  and  a  plea  of  not  guilty  was 
a  jury  of  twelve  men:  4  Bla.  Com.  849;  1  Chitty's  Crim.  Law, 
505;  2  Hale  P.  C.  161;  Bac.  Abr.,  tit.  Juries,  A;  2  Bennett 
and  Heard's  Lead.  Cas.  327.  This  right  of  trial  by  jury  in  all 
capital  cases — and  at  common  law  a  century  and  a  half  ago 
all  felonies  were  capital  —  was  justly  regarded  as  the  great 
safeguard  of  personal  liberty.  Says  Mr.  Blackstone:  ''The 
founders  of  the  English  law  have,  with  excellent  forecast,  con- 
trived that  no  man  should  be  called  to  answer  to  the  king  for 
any  capital  crime,  unless  upon  the  preparatory  accusation  of 
twelve  or  more  of  his  fellow-subjects,  the  grand  jury;  and 
that  the  truth  of  every  accusation,  whether  preferred  in  Una 
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shape  of  indictment,  information,  or  appeal,  shonld  afterwards 
be  confirmed  by  the  unanimoue  suffrage  of  twelve  of  his  equals 
and  neighbors,  indifferently  chosen  and  soperior  to  all  sus- 
picion": 4  Bla.  Com.  349.  The  trial  of  an  indictment  for  a 
felony  by  a  judge  without  a  jury  was  a  proceeding  wholly  un- 
known to  the  common  law.  The  fundamental  principle  of  the 
system  in  its  relation  to  such  trials  was,  that  all  questions  of 
fact  should  be  determined  by  the  jury,  questions  of  law  only 
being  reserved  for  the  court. 

Not  only  have  we,  in  general  terms,  adopted  the  common 
law  as  a  system,  but  by  the  express  provisions  of  our  constitu- 
tion and  statutes  the  mode  of  trial  in  criminal  cases  known 
to  that  system  is  specifically  adopted  and  preserved.  By  the 
clauses  of  the  constitution  above  cited,  the  common-law  right 
to  a  trial  by  jury  in  criminal  cases  is  guaranteed  and  declared 
to  be  inviolable,  and  the  statute  requires  that,  except  as  therein 
provided,  all  trials  for  criminal  offenses  shall  be  conducted 
according  to  the  course  of  the  common  law.  It  would  thus 
aeem  that  the  power  to  conduct  criminal  trials  in  any  other 
mode  than  that  which  prevailed  at  common  law  is  necessarily 
excluded. 

A  jury  of  twelve  men  being  the  only  legally  constituted  tri- 
bunal for  the  trial  of  an  indictment  for  a  felony,  it  necessarily 
follows  that  the  court  or  judge  is  not  such  tribunal,  and  that, 
in  the  absence  of  a  jury,  he  has  by  law  no  jurisdiction.  There 
is  no  law  which  authorizes  him  to  sit  as  a  substitute  for  a  jury 
and  perform  their  functions  in  such  cases,  and  if  he  attempts 
to  do  so,  his  act  must  be  regarded  as  nugatory.  Especially 
must  this  be  true  where  the  jury  are  not  only  the  judges  of 
the  facts,  as  at  common  law,  but  are  also  the  judges  of  the  law, 
as  provided  by  our  statute. 

But  it  is  said  that  the  right  to  a  trial  by  a  jury  is  a  right 
which  the  defendant  may  waive.  This  may  be  admitted,  since 
every  plea  of  guilty  is,  in  legal  effect,  a  waiver  of  the  right  to 
a  trial  by  the  legally  constituted  tribunal.  But  while  a  de- 
fendant may  waive  his  right  to  a  jury  trial,  he  cannot,  by  such 
waiver,  confer  jurisdiction  to  try  him  upon  a  tribunal  which 
has  no  such  jurisdiction  by  law.  Jurisdiction  of  the  subject- 
matter  must  always  be  derived  from  the  law,  and  not  from  the 
consent  of  the  parties,  but  in  the  present  case  jurisdiction  is 
sought  to  be  based,  not  upon  any  law  conferring  it,  but  upon 
the  defendant's  consent  and  agreement  to  waive  a  jury,  and 
submit  her  cause  to  the  court  for  triaL     *'It  is  a  maxim  in  the 
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law  that  ooBBent  can  n^yer  confer  jurisdiction;  by  which  !a 
meant^  that  the  consent  of  the  parties  cannot  empower  a  court 
to  act  upon  sabjects  which  are  not  submitted  to  its  determina- 
tion and  judgment  by  the  law.  The  law  creates  courts,  and, 
upon  considerations  of  general  public  policy,  defines  and  limits 
their  jurisdiction;  and  this  can  neither  be  enlarged  nor  re- 
stricted by  the  act  of  the  parties'':  Cooley  on  Constitutional 
Limitations,  898. 

It  is  said,  however,  that  the  constitution  and  statutes  con- 
fer upon  the  criminal  court  of  Cook  County  general  jurisdic- 
tion of  all  criminal  cases  arising  in  Cook  County.  That  is  true, 
but  the  court,  when  properly  constituted  for  the  trial  of  crimi- 
nal cases,  and  especially  for  the  trial  of  felonies,  consists  not 
merely  of  a  judge,  but  also  of  a  clerk,  a  sherifif,  a  state's  at^ 
terney,  and  a  jury.  For  the  trial  of  felonies,  the  judge  alone 
is  not  the  court.  The  judicial  functions  brought  into  exercise 
in  such  trials  are  parceled  out  between  him  and  the  jury,  and 
so  long  as  there  is  no  law  authorizing  it,  the  functions  to  be 
exercised  by  the  jury  might  just  as  well  be  transferred,  by 
agreement  of  the  parties,  to  the  clerk  or  sheriff  as  to  the  judge. 

The  views  we  have  expressed  are  fully  supported  by  the 
authorities.  Thus  in  State  v.  Lockwood,  43  Wis.  403,  a  de- 
fendant to  a  criminal  information  waived  a  jury,  and  sub- 
mitted his  cause  to  the  court  for  trial,  and  was  tried  by  the 
court,  and  convicted.  On  appeal  to  the  supreme  court,  it  was 
held  that  the  proceeding  was  a  mistrial,  and  that  there  had 
been  no  conviction  within  the  meaning  of  the  statute.  In  the 
opinion  the  court  say:  **A  plea  of  not  guilty  to  an  information 
or  indictment  for  crime,  whether  felony  or  misdemeanor,  puts 
the  accused  upon  the  country,  and  can  be  tried  by  a  jury  only. 
The  rule  is  universal  as  to  felonies;  not  quite  so  as  to  misde- 
meanors. But  the  current  of  authority  appears  to  apply  it  to 
both  classes  of  crime;  and  this  court  holds  that  to  be  safer 
and  better,  alike  in  principle  and  practice.  The  right  of  trial 
by  jury,  upon  information  or  indictment  for  crime,  is  secured 
by  the  constitution,  and  upon  a  principle  of  public  policy,  and 
it  cannot  be  waived."  In  WiUiams  v.  State^  12  Ohio  St.  622, 
the  defendants  were  indicted  for  a  felony,  and  having  entered 
a  plea  of  not  guilty,  they  waived  a  jury,  and  consented  to  a 
trial  by  the  court,  and  were  tried  and  convicted.  The  convic- 
tion was  reversed  on  writ  of  error,  the  supreme  court  holding 
that  it  was  not  in  the  power  of  the  accused  to  waive  a  trial  by 
jury,  and  by  consent  submit  to  have  the  facts  found  by  the 
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court,  eo  as  to  aathorise  a  legal  judgment  and  sentence  upon 
such  finding. 

The  question  has  most  frequently  arisen  where  a  defendant 
to  a  criminal  prosecution  has  waived  a  trial  by  a  full  panel, 
and  has  consented  to  be  tried  by  a  smaller  number  of  jurors. 
In  all  the  states  where  the  question  has  arisen  in  that  form, 
with  a  very  few  exceptions,  it  has  been  held  that  a  defendant 
has  no  power  to  waiye  a  trial  by  a  full  panel  of  twelve  men, 
the  reasoning  upon  which  such  decisions  are  based  being 
equally  applicable  to  cases  where  an  attempt  is  made  to  dis- 
pense with  a  jury  altogether.  The  doctrine  of  the  decisions 
of  that  class  is  summed  up  by  Judge  Cooley  as  follows:  '*A 
petit  jury  is  a  body  of  twelve  men,  who  are  sworn  to  try  the 
facts  of  a  case,  as  they  are  presented  in  the  evidence  placed 
before  them.  Any  less  than  this  number  of  twelve  would  not 
be  a  common-law  jury,  and  not  such  a  jury  as  the  constitu- 
tion guarantees  to  accused  parties,  when  a  less  number  is  not 
allowed  in  express  terms;  and  the  necessity  of  a  full  panel 
could  not  be  waived, — at  least  in  case  of  felony, — even  by 
consent.  The  infirmity  in  the  case  of  a  trial  by  a  jury  of  less 
than  twelve,  by  consent,  would  be,  that  the  tribunal  would  be 
one  unknown  to  the  law,  created  by  mere  voluntary  act  of 
the  parties;  and  it  would,  in  efiect,  be  an  attempt  to  submit 
to  a  species  of  arbitration  the  question  whether  the  accused 
has  been  guilty  of  an  ofiense  against  the  state'':  Cooley  on 
Constitutional  Limitations,  819. 

In  Cancemi  v.  People^  18  N.  Y.  128,  the  court,  while  con- 
ceding that  the  defendant  in  a  criminal  case  may,  by  con- 
sent, afiect  the  conduct  of  the  case  in  various  particulars,  lays 
down  the  rule  that  'Hhe  substantial  constitution  of  the  legal 
tribunal  and  the  fundamental  mode  of  its  proceec^ing  are  not 
within  the  power  of  the  parties";  and,  ''when  issue  is  joined 
upon  an  indictment,  the  trial  must  be  by  the  tribunal  and  in 
the  mode  which  the  constitution  and  laws  provide,  without 
any  essential  change.  The  public  officer  prosecuting  for  the 
people  has  no  authority  to  consent  to  such  a  change,  nor  has 
the  defendant."  Among  the  numerous  other  cases  where  a 
similar  doctrine  has  been  laid  down,  the  following  may  be 
cited:  Work  v.  StaU,  2  Ohio  St.  297;  59  Am.  Dec.  671;  StaU 
V.  Mansfield,  41  Mo.  470;  State  v.  Davie,  66  Id.  684;  27  Am. 
Rep.  887;  Neaies  v.  StaU,  10  Mo.  499;  Brown  v.  State,  8  Blackf. 
561;  AUen  v.  State,  54  Ind.  461;  Commonwealth  v.  Shaw,  1 
Pittab.  Rep.  492;  HUl  v.  People,  16  Mich.  851. 
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In  the  trial  of  Lord  Dacres  for  treason,  in  the  reign  of 
Henry  VIII.,  the  question  was  presented  whether  the  prisoner 
might  waive  a  trial  by  his  peers,  and  be  tried  by  the  country, 
and  all  the  judges  of  the  king's  bench  agreed  that  he  could 
not,  for  the  statute  of  Magna  Charta  was  in  the  negative,  and 
the  prosecution  was  at  the  instance  of  the  king.  The  same 
was  again  resolved  on  the  arraignment  of  Lord  Dudley  in  the 
seventh  year  of  the  reign  of  Charles  I.,  and  the  reason  as- 
signed was,  that  the  mode  of  trial  was  not  so  properly  a  privi- 
lege of  the  nobility  as  a  part  of  the  indispensable  law  of  the 
land,  like  the  trial  of  commoners  by  commoners,  enacted,  or 
rather  declared,  by  Magna  Charta:  2  Wooddeson's  Lectures, 
846;  see  also  3  Inst.  30. 

In  People  v.  Lyons,  16  Chic.  L.  N.  320,  the  late  Judge  Mc- 
Allister, in  a  case  brought  before  him  on  habeae  eorpasj  where 
the  defendants  had  been  tried  and  convicted  of  a  felony  by 
the  court,  a  jury  having  been  waived  by  their  consent,  deliv- 
ered an  able  and  satisfactory  opinion  holding  that  the  con- 
viction was  void,  and  that  the  defendants  were  illegally 
imprisoned  thereunder. 

We  are  of  the  opinion,  then,  both  upon  principle  and  au- 
thority, that  the  criminal  court  had  no  legal  power  to  try  the 
defendant  without  a  jury,  notwithstanding  her  consent  and 
agreement  in  that  behalf,  and  that  the  trial  and  conviction 
are  therefore  erroneous.  The  judgment  will  be  reversed,  and 
the  cause  remanded.  

Right  or  Trial  bt  Jitbt  or  Cbimikal  Casbs. — In  criminal  oases,  the 
prisoner  cannot  waive  a  jury:  SUUe  v.  Carman^  63  Iowa,  130;  GO  Am.  Rep. 
741;  but  in  the  case  of  State  y,  Kaufman,  51  Iowa,  578,  33  Am.  Rep.  148,  it 
was  decided  that  a  prisoner  was  boand  by  hu<  consent  given  to  be  tried  by 
a  jnry  consisfing  of  less  than  twelve  men;  and  in  the  case  of  SiaU  v.  Worden^ 
46  Conn.  349,  33  Am.  Rep.  27,  it  was  held  that  a  statute  which  provided 
that  persons  charged  with  criminal  offenses  could  elect  to  be  tried  by  the 
court  instead  of  by  jury  was  constitutional,  and  that  an  election  to  be  tried 
by  the  court  would  bind  the  accused. 

In  the  case  of  Slate  v.  CoUriU,  31  W.  Va.  162,  it  was  held  that  the  pro- 
vision of  the  BiU  of  Rights  declaring  that  "trial  of  crimes  and  misdemeanors, 
unless  otherwise  provided,  shall  be  by  a  jury  of  twelve  men,'*  not  only  guar- 
anteed to  persons  accused  of  crimes  the  right  to  be  tried  by  twelve  jurors, 
but  also  inhibited  the  trial  of  such  issues  by  the  court  instead  of  a  jnry;  and 
it  was  questioned  whether,  in  a  mere  misdemeanor  case,  the  defendant  could 
be  tried  by  the  court,  even  with  his  own  consent. 

While  in  StaU  v.  Mead,  4  Blackf.  309,  80  Am.  Dec  661,  the  rule  is  laid 
down  that  a  waiver  of  trial  by  jnry  in  a  criminal  case  can  only  be  effectuated 
bj  the  consent  of  both  the  aoonsed  and  the  prosecution. 
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Jimauii  KonoB  will  hot  bb  Takbm  or  thb  Statutbs  of  Ahothbe 
Statb.  lit  oommon  law  will  hm  presumed  to  hm  the  fame  m  that  of  thit 
state;  and  whether  a  oontraot  made  in  another  state  it  void  by  ite  laws 
be  determined  according  to  the  oommon  law  of  this  state,  in  the  ab- 
of  evidenoe  that  a  different  law  preyatls  in  the  former  state. 

Waobbimo  CoMTBAon,  What  abb.  —  I^  though  a  formal  contract  is  made 
for  the  purchase  and  sale  of  merchandise  to  be  delivered  in  the  future, 
at  a  fixed  price,  it  is  actually  the  agreement  of  the  parties  that  the  mer- 
ehandise  shall  not  be  delivered  and  the  price  paid,  but  that,  when  the 
stipulated  time  for  perfonnance  arrives,  a  settlement  shall  be  made  by  the 
payment  in  money  of  the  difference  between  the  contract  price  and 
tiie  market  priee  of  the  merchandise  at  that  time^  this  agreement  makes 
tiie  contract  a  wagering  one.  If,  however,  it  is  agreed  by  the  parties 
thtt  the  contract  shall  be  performed  according  to  its  terms,  if  either 
party  requires  it»  and  that  either  party  shall  have  the  right  to  require  it, 
tiie  contract  does  not  become  a  wagering  contract  because  one  or  both 
el  the  parties  intend,  when  the  time  for  performance  arrives,  not  to  re- 
quire performaace,  but  to  substitute  therefor  a  settlement  by  the  pay- 
ment of  the  difference  between  the  contract  price  and  the  market  price 
at  that  time.  To  constitute  a  wagering  contract,  it  is  sufSoient,  whatever 
may  be  the  form  of  the  contract,  that  both  parties  understand  and  in- 
land that  one  party  shall  not  be. bound  to  deliver  merchandise,  and  the 
other  to  receive  it  and  to  pay  the  price,  but  that  a  settlement  shall  be 
made  by  the  payment  of  the  difference  in  prices. 

If  AABBDia  CovTKAon  WITH  Bbokbbb,  What  ajrb.  —  If  one  employs  bro* 
ker*  to  procure  and  enter  into  contracts  for  him,  which  are  not  in  them- 
selves wagering  contracts,  but  the  brokers  further  agree  that  they  will 
procure  these  contracts  to  be  set  off  against  each  other  according  to  the 
usage  of  a  board  of  trade,  so  that  their  principal  will  not  be  required  to 
receive  the  merohandiae  contracted  to  be  bought  by  him,  nor  to  deliver 
Ike  merebaadise  contracted  to  be  sold  by  him,  but  that  he  shall  only  be 
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required  to  pay  to  taoh  broken,  and  only  be  entitled  to  receive  fron 
them  the  differences  between  the  amount  of  money  which  the  merchaii- 
diae  waa  booght  and  aold  for,  and  that  the  principal  shall  famish  a  cer^ 
tain  margin,  and  pay  certain  com  missions,  the  contract  with  the  brokers 
is  a  wagering  contract,  and  they  cannot  recover  their  commiaeions,  nor 
any  amount  due  them  for  loeses  sustained. 

OovTRACTS  Which  arb  Void  at  Common  Law  because  they  are  against 
public  policy  are  illegal  as  well  aa  void,  and  money  expended  under  them 
cannot  be  reoorered. 

Broksbs  Who  KKOwnroLT  Maks  Contraotb  Whsoh  abx  Voip  and  II- 
LBOAi.  AS  AOAiNsr  PvBUO  PoucT,  and  advance  money  oa  account  of 
them,  at  the  requeat  of  their  principala,  cannot  recover  either  the  men- 
eya  advanced  nor  oommiasions  for  their  services. 

Action  of  contract  to  recover  for  losses  sustained  and  com- 
missions earned  by  the  plaintiffs  as  brokers  for  the  defendants 
in  the  purchase  and  sale  of  pork  on  the  Chicago  board  of 
trade.  The  auditor,  to  whom  the  case  was  referred,  reported 
substantially  as  follows:  That  plaintiffs  were  commission  mer- 
chants and  brokers,  dealing  in  provisions  and  corn  as  mem- 
bers of  the  Chicago  board  of  trade;  that  the  defendants  were 
brokers  in  the  city  of  Boston,  and,  as  such,  forwarded  orders 
to  the  plaintiff  for  the  purchase  and  sale  of  pork  upon  con- 
tracts for  future  delivery;  that  the  plaintiffs  entered  into  such 
contracts  in  their  own  names,  but  on  account  of  the  defend- 
ants, who  promised  to  pay  plaintiffs  a  commission  for  the  exe- 
cution of  the  orders,  and  to  reimburse  them  for  any  expense 
or  loss  which  should  be  ascertained  in  a  final  settlement 
After  the  defendants  had  given  the  orders,  and  the  plaintiffs 
had  executed  them,  a  rapid  decline  in  the  market  took  place, 
resulting  in  the  loss  of  twenty  thousand  dollars,  which  the 
plaintiffs  paid.  According  to  the  custom  of  such  dealings  for 
persons  in  the  situation  of  plaintiffs  and  defendants,  the  former 
generally  required  a  deposit  of  a  margin,  and  such  margin 
had  been  furnished  by  the  defendants  to  the  extent  of  one 
thousand  dollars  on  May  28,  1883,  and  three  thousand  dollars 
on  July  2d  of  the  same  year.  The  defense  to  this  action  was> 
that  these  contracts  were  made  upon  a  mutual  understand- 
ing that  no  delivery  of  merchandise  was  intended  or  ex- 
pected; that  by  offsetting  contracts  of  sales  for  future  delivery, 
settlements  were  to  be  made  by  the  payment  of  the  differeooe 
in  prices  according  to  the  state  of  the  markets,  and  that  the 
contracts  were  merely  a  device  to  enable  parties  to  make  what 
were  in  fact  wagers  upon  a  probable  rise  or  fall  in  the  market. 
It  was  understood  by  both  parties  that  though  the  contracts 
should  on  their  face  require  an  express  ^delivery  of  the  pork 
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pablicly  sold,  that  these  formal  contracts  should  be  set  off  one 
againgt  the  other,  and  the  necessity  of  receiving  or  delivering 
pork  should  be  at  all  times  avoided,  and  that  the  transactions 
were  to  be  adjusted  merely  by  settling  those  differences  which 
the  chances  of  the  rise  and  fall  of  the  market  should  create. 
These  contracts  were  executed  in  Chicago,  Illinois,  and  gov- 
erned by  the  laws  of  that  state.  The  only  statute  of  that  state 
upon  the  subject  found  by  the  auditor  was  as  follows:  ^^  Who- 
ever contracts  to  have  or  give  to  himself  or  another  the  option 
to  sell  or  buy  at  a  future  time  any  grain  or  other  commodity, 
stock  of  any  railroad  or  other  company,  shall  be  fined  not  less 
that  ten  dollars  nor  more  than  one  thousand  dollars,  or  con- 
fined in  the  county  jail  not  exceeding  one  year,  or  both;  and 
all  contracts  made  ii)  violation  of  this  section  shall  be  consid- 
ered gambling  contracts,  and  shall  be  void."  The  contracts 
actually  entered  into  did  not  give  the  parties  an  option  to  sell 
or  buy  at  a  future  time,  but  were,  by  their  terms,  to  be  ful- 
filled by  the  delivery  of  pork  in  a  future  month,  and  were  not 
forbidden  by  statute.  The  auditor,  however,  found  the  con- 
tracts invalid,  upon  the  ground  that  '*  it  was  well  understood 
between  the  parties  that  actual  deliveries  were  not  to  be  made, 
but  were  to  be  avoided  by  the  device  of  making  equivalent 
contracts  for  the  sale  of  an  equal  number  of  barrels  of  pork 
deliverable  in  the  same  month,  and  then  by  making  a  direct 
settlement  by  a  set-off  of  these  opposite  contracts,  and  by 
paying  or  receiving  the  difference  created  by  the  rise  or  fall  in 
the  market  prices."  By  the  rules  of  the  board  pf  trade  the 
purchaser  could  exact  the  delivery  of  the  article,  and  the  sel- 
ler could  likewise  insist  upon  delivery  and  payment,  but  in  a 
vast  majority  of  the  transactions  of  the  board,  settlement  was 
in  fact  made  by  the  set-off  of  opposite  contracts,  or  by  paying 
differences.  The  defendants  had  never  dealt  in  this  article  of 
merchandise  by  actual  receipt  and  delivery  thereof;  they  had 
no  facilities  for  handling  it;  and  while  they  had  nominally 
purchased  and  sold  large  quantities  of  merchandise,  no  part 
of  it  had  ever  been  received  or  delivered  by  them,  nor  any 
warehouse  receipt  or  bill  of  lading  taken.  At  the  trial  the 
report  of  the  auditor  was  the  only  evidence  introduced  by 
eiUier  party,  and  the  court  thereupon  instructed  the  jury  that 
the  plaintiffs  were  entitled  to  a  verdict,  and  the  jury  found 
accordingly. 

E.  W.  Htaehin9  and  H.  Wheeler^  for  the  plaintiffs. 

R.  M.  MarBBf  Jr.j  and  W.  S.  Knoz^  for  the  defendantiL 
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Field,  J.  The  rights  of  the  parties  are  to  be  determined  bj 
the  law  of  IHinoiB,  but  there  is  no  evidence  that  the  commoii 
law  of  Dlinoie  differs  from  that  of  Massachusette.  We  cannot 
take  notice  of  the  statutes  of  Illinois,  except  so  far  as  they  are 
set  out  in  the  auditor's  report;  and  the  auditor  has  set  out  but 
one  statutory  provision  of  that  state,  and  has  found  that  the 
parties  have  not  acted  in  violation  of  that.  We  are  therefore 
to  determine  whether  the  contract  between  the  parties,  as  the 
auditor  has  found  it  to  be,  is  illegal  and  void  by  the  common 
law  of  Massachusetts. 

It  is  not  denied  that,  if,  in  a  formal  contract  for  the  purchase 
and  sale  of  merchandise  to  be  delivered  in  the  future  at  a  fixed 
price,  it  is  actually  the  agreement  of  the  parties  that  the  mer- 
chandise shall  not  be  delivered  and  the  price  paid,  but  that, 
when  the  stipulated  time  for  performance  arrives,  a  settlement 
shall  be  made  by  a  payment  in  money  of  the  difference  be- 
tween the  contract  price  and  the  market  price  of  the  merchan- 
dise at  that  time,  this  agreement  makes  the  contract  a  wagering 
contract.  If,  however,  it  ie  agreed  by  the  parties  that  the  con- 
tract shall  be  performed  according  to  its  terms,  if  either  party 
requires  it,  and  that  either  party  shall  have  a  right  to  require 
it,  the  contract  does  not  become  a  wagering  contract  because 
one  or  both  of  the  parties  intend,  when  the  time  for  perform- 
ance arrives,  not  to  require  performance,  but  to  substitute 
therefor  a  settlement  by  the  payment  of  the  difference  between 
the  contract  price  and  the  market  price  at  that  time.  Buch 
an  intention  is  immaterial,  except  so  far  as  it  is  made  a  part 
of  the  contract,  although  it  need  not  be  made  expressly  a  part 
of  the  contract.  To  constitute  a  wagering  contract,  it  is  suf- 
ficient, whatever  may  be  the  form  of  the  contract,  that  both 
parties  understand  and  intend  that  one  party  shall  not  be 
bound  to  deliver  the  merchandise,  and  the  other  to  receive  it 
and  to  pay  the  price,  but  that  a  settlement  shall  be  made  by 
the  payment  of  the  difference  in  prices. 

The  construction  which  we  think  should  be  given  to  the 
auditor's  report  is,  that  he  finds  that  the  contracts  which  the 
plaintiffs  made  on  the  board  of  trade  with  other  members  of 
that  board  were  not  shown  to  be  wagering  contracts,  and  that 
the  contract  which  the  defendants  made  with  the  plaintiffs 
was,  that  the  defendants  should  give  orders  from  time  to  time 
to  the  plaintiffs  for  the  purchase  and  the  sale  on  account  of 
the  defendants  of  equal  amounts  of  pork  to  be  delivered  in 
the  future;  that  the  plaintiffs  should,  in  their  own  names. 
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make  these  pnrchaees  and  theee  sales  on  the  board  of  trader 
that  the  plaintiffs  should,  at  or  before  the  time  of  delivery^ 
procure  these  contracts  to  be  set  off  against  each  other,  accord- 
ing  to  the  usages  of  that  board;  that  the  defendants  should 
not  be  required  to  receive  any  pork  and  pay  for  it,  or  to  deliver 
any  pork  and  receive  the  pay  for  it,  but  should  only  be  re* 
quired  to  pay  to  the  plaintiffs,  and  should  only  be  entitled  to 
receive  from  them,  the  differences  between  the  amounts  of 
money  which  the  pork  was  bought  for  and  was  sold  for;  and 
that  the  defendants  should  furnish  a  certain  margin,  and 
should  pay  the  plaintiffs  their  commissions. 

The  defendants  gave  orders  in  pursuance  of  this  contract, 
the  plaintiffs  made  the  purchases  and  sales  on  the  board  of 
trade,  set  them  off  against  each  other,  and  now  sue  the  defend- 
ants  for  the  differences  which  they  have  paid  and  for  their  com- 
missions. 

The  auditor  has  found  that,  *'in  a  vast  majority  of  the 
transactions  of  the  board  of  trade,  settlement  was  made  by 
the  set-off  of  opposite  contracts."  Id  his  supplemental  report 
he  says:  ''  My  conclusion  is  unchanged,  that  the  parties  to  this 
suit  entered  into  the  dealings  with  each  other,  which  are  the 
subject  thereof,  with  a  clear  understanding  that  actual  deliv- 
eries were  not  contemplated  and  were  not  to  be  enforced;  and 
it  appears  to  me  that  the  question  whether  the  members  of 
this  board  with  whom  the  defendants  dealt  had  such  an  un- 
derstanding with  each  other  is  not  material  to  the  issue  of  this 
case." 

The  peculiarity  of  this  case,  according  to  the  findings  of  the 
auditor,  is,  that,  while  the  contracts  which  the  plaintiffs  made 
on  the  board  of  trade  must  be  taken  to  be  legal,  the  plaintiffs 
have  undertaken  to  agree  with  tl)e  defendants  that  these  con- 
tracts should  not  be  enforced  by  or  against  them,  except  by 
settlements  according  to  differences  in  prices.  If  such  an 
agreement  seems  improbable,  it  is  enough  to  say  that  the 
auditor  has  found  that  it  was  made.  The  usages  of  the  board 
of  trade  were  such  that  the  plaintiffs  might  well  think  that 
they  risked  little  or  nothing  in  making  such  an  agreement. 
Indeed,  the  distinction  in  practice  between  the  majority  of  con- 
tracts which  by  the  auditor's  report  appear  to  be  n)ade  and 
settled  on  the  board  of  trade,  and  wagering  contracts,  is  not 
very  plain,  and  brokers,  for  the  purpose  of  encouraging  spec- 
ulation and  of  earning  commissions,  might  be  willing  to 
guarantee  to  their  customers   that   the  contracts  made  foi 
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them  on  the  board  of  trade  should  not  be  enforced,  except  by 
a  settlement,  according  to  differences  in  prices. 

We  do  not  see  why  the  agreement  between  the  plaintiffs  and 
the  defendants,  that  the  defendants  should  not  be  required  to 
receive  or  deliver  merchandise,  or  to  pay  for  or  receive  pay  for 
merchandise,  but  should  be  required  to  pay  to  and  to  receive 
from  the  plaintiffs  only  the  differences  in  prices,  is  not,  as  be- 
tween the  parties,  open  to  all  the  objections  which  lie  against 
wagering  contracts.  On  the  construction  we  have  given  to  the 
auditor's  report,  the  plaintiffs,  in  their  dealings  with  the  de- 
fendants, in  some  respects  acted  as  principals.  In  making  the 
contracts  on  the  board  of  trade  with  other  brokers,  they  may 
have  been  agents  of  the  defendants.  In  agreeing  with  the  de- 
fendants that  they  should  not  be  compelled  to  perform  or  ac- 
cept performance  of  the  contracts  so  made,  the  plaintiffs  acted 
for  themselves  as  principals.  If  the  defendants  had  made  a 
contract  with  the  plaintiffs  to  pay  and  receive  the  differences 
in  the  prices  of  pork  ordered  to  be  bought  and  sold  for  future 
delivery,  with  the  understanding  that  no  pork  was  to  be  bought 
or  sold,  this  would  be  a  wagering  contract.  On  such  a  oon- 
tract  the  defendants  would  win  what  the  plaintiffs  lose,  and 
the  plaintiffs  would  win  what  the  defendants  lose.  But  so  far 
as  the  defendants  are  concerned,  the  contracts  which  the  audi- 
tor has  found  they  made  with  the  plaintiffs  are  contracts  on 
which  they  win  or  lose  according  to  the  rise  or  fall  in  prices, 
in  the  same  manner  as  on  wagering  contracts.  If  the  plain- 
tiffs, by  virtue  of  the  contracts  they  made  with  other  members 
of  the  board  of  trade,  were  bound  to  receive  or  deliver  merchan- 
dise, and  to  pay  or  receive  the  price  therefor,  on  the  auditor's 
finding  they  must  be  held  as  against  the  defendants  to  have 
agreed  to  do  these  things  on  their  own  account,  and  that  the 
defendants  should  only  be  bound  to  pay  to  them  and  to  re- 
ceive from  them  the  differences  in  prices.  If  the  defendants, 
as  undisclosed  principals,  should  be  held  bound  to  other  mem- 
bers of  the  board  of  trade  on  the  contracts  made  by  the  plain- 
tiffs, the  plaintiffs  by  the  terms  of  their  employment  would  be 
bound  to  indemnify  the  defendants,  except  so  far  as  the  con- 
tracts were  settled  by  a  payment  of  differences  in  prices. 
The  agreement  of  the  parties,  as  the  auditor  has  found  it, 
excludes  any  implied  liability  on  the  part  of  the  defendants  to 
indemnify  the  plaintiffs,  except  for  money  paid  in  the  settle- 
ment of  differences  in  prices.  The  position  of  the  plaintiffs 
towards  the  defendants  is  no  better  than  it  would  have  been  if 
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the  plantiffB  had  been  employed  to  make  wagering  contracts 
for  pork  on  account  of  the  defendants,  and  bad  made  snch  con- 
tracts, because  the  plaintiffs,  relying  upon  the  usages  of  the 
board  of  trade,  have  undertaken  to  agree  with  the  defendants 
that  whatever  contracts  they  make  shall  bind  the  defendants 
only  as  wagering  contracts,  and  shall  be  settled  as  such. 

The  plaintiffs  contend  that  even  if  the  contracts  which  the 
defendants  authorized  them  to  make  and  which  they  made  on 
the  board  of  trade  had  been  wagering  contracts,  yet  they  could 
recover  whatever  money  they  had  paid  in  settlement  of  these 
contracts  in  the  manner  authorized  by  the  defendants. 

In  Thaeker  v.  Hardyy  4  Q.  B.  Div.  685,  the  court  found  that 
the  plaintiff  was  employed  to  make  lawful  contracts,  and  ruled 
that  the  understanding  between  the  plaintiff  and  his  customer, 
that  the  contract  should  be  so  managed  that  only  differences 
in  prices  should  be  paid,  did  ndt  violate  the  provisions  of  8  and 
9  Victoria,  chapter  109,  section  18.  Lindley,  J.,  in  giving -the 
opinion  at  the  trial,  said,  at  page  687:  "What  the  plaintiff  was 
employed  to  do  was  to  buy  and  sell  on  the  stock  exchange,  and 
this  he  did;  and  everything  he  did  was  perfectly  legal,  unless 
it  was  rendered  illegal  as  between  the  defendant  and  himself 
bj  reason  of  the  illegality  of  the  object  they  had  in  view,  or 
of  the  transactions  in  which  they  were  engaged.  Now,  if  gaming 
and  wagering  were  illegal,  I  should  be  of  opinion  that  the  ille- 
gality of  the  transactions  in  which  the  plaintiff  and  the  de- 
fendant were  engaged  would  have  tainted,  as  between  them- 
selves, whatever  the  plaintiff  had  done  in  furtherance  of  their 
illegal  designs,  and  would  have  precluded  him  from  claiming, 
in  a  court  of  law,  any  indemnity  from  the  defendant  in  respect 
of  the  liabilitiel^  he  had  incurred:  Cannan  v.  Bryee^  3  Bam.  & 
Aid.  179;  MeKinnell  v.  Robinsorij  3  Mees.  &  W.  434;  Lyne  v. 
Siesfield,  1  Hurl.  &  N.  278.  But  it  has  been  held  that  although 
gaming  and  wagering  contracts  cannot  be  enforced,  they  are 
not  illegal.  Fiich  v.  Jonet^  5  El.  &  B.  238,  is  plain  to  that 
effect."  On  appeal,  Brett,  L.  J.,  said,  at  page  694:  ''It  was 
further  suggested  in  Cooper  v.  NeiU  Week.  Not.,  June  1,  1878, 
that  the  agreement  was,  that  although  the  plaintiff  being  bro- 
ker to  the  defendant,  but  contracting  in  his  own  person  as 
principal,  should  enter  into  real  bargains,  yet  the  defendant 
should  be  called  upon  only  to  pay  the  loss  if  the  market 
should  be  unfavorable,  and  should  receive  only  the  profit  if  it 
proved  favorable;  and  that  no  further  liability  should  accrue 
to  the  principal,  whatever  might  become  of  the  broker  upon 
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the  stock  exchange;  so  that,  as  regarded  the  real  priDcipalf 
the  defendant  in  the  action,  it  should  be  a  mere  gambling 
transaction.  I  then  considered  that  a  transaction  of  that 
kind  might  fall  within  the  provisions  of  8  and  9  Victoria,  chap- 
ter 109,  section  18,  but  I  thought  that  there  was  no  evidence 
of  it  And  with  respect  to  the  present  action,  I  say  that  there 
is  no  evidence  that  the  bargain  between  the  parties  amounted 
to  a  transaction  of  that  nature.  I  retract  nothing  from  what 
I  said  in  that  case.'' 

In  England,  wagering  contracts  concerning  stocks  or  mer- 
chandise are  not  illegal  at  common  law,  and  all  the  judges  in 
Thaeker  v.  Hardy  were  of  opinion  that  the  facts  in  that  case 
did  not  show  that  the  transactions  between  the  parties  were  in 
violation  of  the  statute. 

In  Irwin  r.  WiUiar^  110  U.  S.  499,  610,  the  supreme  court  of 
the  United  States  says  of  wagering  contracts:  ''  In  England, 
it  is  held  that  the  contracts,  although  wagers,  were  not  void  at 
common  law,  and  that  the  statute  has  not  made  them  illegal^ 
but  only  non-enforceable:  Thaeker  v.  Hardy ^  supra;  while  gen- 
erally, in  this  country,  all  wagering  contracts  are  held  to  be 
illegal  and  void  as  against  public  policy:  Dickson's  E^ry. 
ThonuMy  97  Pa.  St  278;  Gregory  y.  Wendeliy  40  Mich.  432; 
Lyon  T.  CMertsonj  83  111.  88;  26  Am.  Rep.  849;  MeleheH  ▼, 
American  Union  Telegraph  Co.^  3  McCrary,  621;  11  Fed.  Rep. 
193,  and  note;  Barnard  v.  Baekhausy  52  Wis.  693;  Kingsbury 
V.  Kirwany  77  N.  Y.  612;  Story  v.  Salomony  71  Id.  420;  Love  v. 
Harvey y  114  Mass.  80."  In  considering  how  far  brokers  would 
be  affected  by  the  illegality  of  contracts  made  by  them,'tbat 
court  says:  "It  is  certainly  true  that  a  broker  might  negotiate 
euch  a  contract  without  being  privy  to  the  illeigal  intent  of  the 
principal  parties  to  it,  which  renders  it  void,  and  in  such  a 
case,  being  innocent  of  any  violation  of  law,  and  not  suing  to 
enforce  an  unlawful  contract,  has  a  meritorious  ground  for  the 
recovery  of  compensation  for  services  and  advances.  But  we 
are  also  of  the  opinion  that  when  the  broker  is  privy  to  the 
unlawful  design  of  the  parties,  and  brings  them  togethei*  for 
the  very  purpose  of  entering  into  an  illegal  agreement,  he  is 
particeps  crivniniSy  and  cannot  recover  for  services  rendered  or 
Losses  incurred  by  himself  on  behalf  of  either  in  forwarding 
the  transaction."  This  was  decided  in  Embrey  v.  Jemisony  181 
U.  S.  836.  See  also  Kahn  v.  Waltony  46  Ohio  St  195;  Coth- 
ran  v.  EUiSy  125  111.  496;  Fareiia  v.  Oabelly  89  Pa.  St  89; 
Crawford  v.  Spencer,  92  Mo.  498;  1  Am.  St  Rep.  746;  LovAry 
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▼.  Dittmat^  69  Wis.  197;  WhUendes  t.  Hunt,  97  Ind.  191;  49 
Am.  Bep.  441;  Fint  National  Bank  v.  Oskaloosa  Packing  Co.^ 
66  Iowa,  41;  Rumaey  y.  Berry ^  65  Me.  570. 

It  is  not  denied  that  wagering  contracts  are  void  by  the 
common  law  of  Massachusetts;  but  it  is  argued  that  they  are 
not  illegal,  and  that,  if  one  pays  money  in  settlement  of  them 
at  the  request  of  another,  he  can  recover  it  of  the  person  at 
whose  request  he  pays  it.  It  is  now  settled  here,  that  con- 
tracts which  are  void  at  common  law,  because  they  are  against 
public  policy,  like  contracts  which  are  prohibited  by  statute, 
are  illegal  as  well  as  void.  They  are  prohibited  by  law  be- 
cause they  are  considered  vicious,  and  it  is  not  necessary  to 
impose  a  penalty  in  order  to  render  them  illegal:  Bishop  v. 
Palmer,  146  Mass.  469;  4  Am.  St.  Bep.  839;  Gibb$  v.  Comoli' 
daUd  OoB  Oo^  180  U.  S.  896.  The  weight  of  authority  in  this 
country  is,  we  think,  that  brokers  who  knowingly  make  con- 
tracts that  are  void  and  illegal  as  against  public  policy,  and 
advance  money  on  account  of  them  at  the  request  of  their 
principals,  cannot  recover  either  the  money  advanced  or  their 
commissions,  and  we  are  inclined  to  adopt  this  view  of  the 
law:  Embrey  v.  Jeniison,  131  Id.  836,  and  the  other  cases  there 
cited. 

We  are  of  opinion  that  the  instruction  of  the  presiding  jus- 
tice, that  on  the  auditor's  report  the  plaintiffs  were  entitled  to 
a  verdict,  cannot  be  sustained.  Whether,  on  the  auditor's  re- 
port, the  defendants  were  entitled  to  a  ruling  directing  the 
jury  to  render  a  verdict  in  their  favor,  or  whether  the  case 
should  have  been  submitted  \o  the  jury  for  the  reasons  stated 
in  Pecislee  v.  Boss,  148  Mass.  275,  is  a  question  which  has  not 
been  carefully  argued,  and  upon  which  we  express  no  opinion. 

Exceptions  sustained.  

JonxoiikL  NoncB  will  not  be  taken  of  the  Uwi  of  sister  states,  and  in  the 
•beenoe  of  proof,  the  law  of  a  sister  state  will  be  presumed  to  be  the  same  as 
that  of  the  fomm;  and  npon  common-law  questions,  where  the  coaunon  law 
prevailB  in  the  foram*  it  will  be  presumed  to  exist  in  the  sister  state:  Note 
to  ha^ftoT  T.  J#estier»  S9  Am.  Dec.  672,  673. 

In  the  caee  of  8iaU  ex  re/,  r,  Imuranee  Oo,  ^f  North  America,  116  Ind.  267, 
it  was  held  that  the  laws  of  sister  states  upon  the  subject  of  insurance  are 
merely  faotsb  and  mnst  be  pleaded  and  proved  as  other  facte. 

WAOKBnie  CoHTBAon,  What  abb.  —  As  to  the  validity  of  oontraots  to 
deal  in  fntorea  or  margins,  and  the  enforcement  of  the  relations  growing 
therefrom:  BondhHm  t.  OUbert,.  117  Ind.  71;  10  Am.  St.  Rep.  23,  and  partion- 
lariy  note  83^  84;  Fh^d  v.  PaUerstm,  72  Tex.  202;  13  Am.  St  Rep.  787; 
Mcifaimara  t.  OargtUt  68  Mich.  464;  13  Am.  St.  Rep.  366.  Where  it  is  un* 
dentood  by  all  the  parties  to  a  contract  that  the  commodity  said  to  be  sold 
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to  Bdliiw  deUrertd  nor  paid  for,  bat  the  contnet  to  to  be  lettled  by  the 
dor  and  parahMor  Moordiag  to  the  adTanoe  or  decline  of  the  market^  P^^y^V 
the  diiferenoe  between  the  contract  price  and  the  market  price,  the  contract 
to  a  wager,  and  void;  and  a  pr6miuory  note  executed  in  the  course  of  each 
a  transaction  cannot  be  enforced  by  the  payee:  Dcwis  v.  Davi$t  119  Ind.  511. 

WiosBiNO  GoMTEAore.  —  The  mere  racing  of  horaee  to  not  illegal  or  againai 
pnblio  poUcy;  eo  where  a  premium  to  offered  by  a  third  party,  in  good  faith, 
not  ae  a  be^  to  be  given  to  the  winner  in  a  horse-race,  the  winner  may  re- 
oorer  each  premium,  even  though  he  paid  an  entrance  fee,  which  formed  » 
part  of  the  preminm:  Potior  y.  Da^,  71  Wis.  296. 

Bbooyset  of  Mokst  Lost  upoh  Waobbb.  —  Under  the  atatntee  of  Ke- 
braska  and  New  Hampshire,  money  loet  and  paid  upon  wagers  or  bets  may 
be  reoovered  back  in  a  civil  suit  by  the  loser  against  the  winner:  WatU  v. 
Lffnek,  64  N.  H.  96;  Perrp  r,  Orou,  25  Neb.  826.  A  bet  upon  a  foot-race 
between  two  persons  to  gaming,  within  the  meaning  of  the  Massachnsetta 
■tatttte  providing  for  an  action  to  recover  back  money  loet  at  gaming  in  a  snii 
against  the  winner:  Jom$  ▼•  OamnaMffh,  149  Mass.  124. 


HODQKINS   V.    FaRRIN'GTON. 
[IfiO  Massachusktts,  19.] 

Oral  LiCENn  to  do  Amt  Act  on  ths  Lakd  of  Avothxr  Qma  thv 
LiomaBB  No  iNTiBxarr  in  the  land,  and  to  revocable,  not  only  at  the 
will  of  the  owner  of  the  property  on  which  it  to  to  be  exercised,  bat  by 
hto  death,  or  hto  alienation  or  demise  of  the  land,  and  by  whatever 
would  deprive  the  original  owner  of  the  right  to  do  the  acts  in  question, 
or  give  permission  to.  others  to  do  them. 

Obai.  LiGiNn  Givsir  to  Ons  Who  is  BRXonno  a  Buildiko  to  insert  its 
timbers  into  a  wall  <m  the  land  of  a  person  giving  such  license,  though 
followed  by  the  erection  of  the  building  and  the  insertion  of  the  tim- 
bers, may  be  revoked  by  any  one  w4io  subsequently  becomes  the  owner 
of  the  land,  by  giving  notice  of  such  revocation,  and  requesting  the  then 
owner  of  the  building  to  remove  the  timbers.  The  fact  that  the  plain« 
tiff  will  sustain  no  substantial  injury  if  the  wall  remains  aa  it  is,  and 
that  the  defendants  will  suffer  heavy  loss  if  it  is  removed,  and  they  are 
compelled  to  take  out  their  timbers,  will  not  prevent  the  plaintiff  from 
ipaintaming  a  bill  in  equity  to  compel  their  removal. 

Laohu  in  »0T  CoMPiLLnia  Onb  to  Rsmovk  Timbkrs,  which  he  inserted 
in  a  wall  on  the  plaintiff's  land  by  the  oral  license  of  plaintiff's  prede- 
cessor in  interest,  will  not  prevent  plaintiff  from  maintaining  a  bill  in 
equity  to  compel  such  removal,  if  such  timbers  have  not  been  kept  in 
their  present  position  a  sufficient  length  of  time  to  create  a  prescriptive 
right  to  have  them  continue  undtotarbed. 

Easement,  Compxllino  Submission  to. —An  Offkb  to  Pat  PLAiNTivt 
THB  Damaoes  caused  by  the  retention  of  a  wall  in  its  present  site  will 
not  defeat  hto  right  to  remove  such  wall  if  it  to  on  hto  laud.  One  can* 
not  be  compelled  to  sell  his  land,  nor  to  grant  an  easement  therein. 

Bill  in  equity  to  compel  the  removal  of  a  part  of  a  build* 
ing  Btandiug  on  the  estate  of  plaintiffs,  and  for  damages. 


\ 
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JZL  M.  Money  Jr.j  and  C.  8.  Handinj  for  the  plaintifTs. 
W.  B.  French^  for  the  defendants. 

DiVENS,  J.  In  1841,  the  premises  of  the  plaintiffs  were 
owned  by  Robert  Borr,  and  those  of  the  defendant  Farrin^ 
ton  by  Noah  Blanchardi  a  house  standing  on  the  front  part 
of  each  lot,  with  a  yard  in  the  rear.  On  August  1st  of  that 
year,  the-  boundary  line  between  their  respective  lots  was  es- 
tablished by  a  straight  line,  that  ran  ^'through  the  center  of 
the  brick  wall  separating  the  two  houses,  and  by  the  north- 
easterly side  of  a  wall  separating  the  two  yards."  The  brick 
garden-wall  which  separated  the  two  yards  was  fifty-four 
feet  in  length  and  eight  inches  thick,  with  the  exception  of 
a  twelve-foot  section,  which  was  twelve  inches  thick.  Ten 
inches  in  thickness  of  the  twelve-foot  section  was  on  the  plain* 
tiffs'  land,  and  two  inches  on  that  of  the  defendant,  the  re- 
mainder of  the  garden-wall  being  wholly  on  the  plaintiffs' 
land. 

In  September,  1871,  Robert  Burr  having  deceased,  his  widow 
and  his  son,  Robert  Burr,  Jr.,  became  his  executors,  with 
power  to  mortgage,  sell,  or  lease  his  real  estate.  By  the  will 
of  Robert  Burr,  Mrs.  Burr  was  the  owner  in  fee  of  one  third 
of  this  parcel  of  real  estate,  having  a  life  estate  in  the  other 
two  thirds,  the  fee  in  which  was  in  his  children.  It  was 
agreed  oridly  by  Robert  Burr  the  younger  and  his  mother 
that  James  W.  Merriam,  who  then  owned  the  Blanchard  es- 
tate, and  who  desired  to  extend  his  building,  might  top  out 
the  garden-wall,  and  let  his  timbers  into  the  same  as  thus 
built  up,  but  that  it  must  remain  a  part  of  the  Burr  estate. 
Burr  supposed,  although  no  agreement  to  this  effect  was 
shown,  that  Merriam  would  line  the  old  wall  four  inches  in 
width  on  his  own  land,  and,  although  he  might  on  inquiry 
have  ascertained,  did  not  in  fact  know  that  Merriam  did  not 
make  the  wall  twelve  inches  in  width,  and  thus  carry  it  up. 
It  does  not  appear  that  Burr  was  in  any  way  intentionally 
deceived  as  to  this  matter  by  Merriam,  who  underpinned  and 
carried  up  the  garden- wall  to  the  requisite  height  (a  part  of 
his  extension  being  four  stories  in  height),  and  inserted  his 
timbers  therein,  adding  nothing  to  the  width  of  the  wall  on 
his  own  land. 

The  defendant  Farrington  claims  title  through  several  mesne 
conveyances  from  Merriam.  The  deed  to  him,  the  mortgage 
to  the  savings  bank,  and  the  lease  to  Johnson,  whose  admin- 
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Istrator  was  made  a  defendant  as  well  as  the  savings  bank, 
exclude  in  their  description  all  that  portion  of  the  wall  alleged 
by  the  plaintiffs  to  be  theirs;  nor  has  either  of  them  repaired 
or  interfered  with  the  wall;  but  the  timbers  have  been  allowed 
to  remain  where  they  were  inserted  therein. 

We  cannot  perceive  that  the  defendants  can  have  any  higher 
rights  in  this  matter  than  those  of  licensees.  Even  if  the 
Burrs,  by  their  authority  as  executors,  or  Mrs.  BuFr,  by  her 
ownership  in  fee  of  one  third  of  the  estate  and  her  life  tenancy 
in  thd  other  two  thirds,  could  have  created  an  interest  in  the 
real  estate,  they  did  nothing  which  could  bind  the  Burr  estate, 
or  subject  it  to  an  encumbrance  when  it  became  the  property 
of  another.  A  paramount  right  to  hold  another's  land  subject 
to  a  particular  purpose,  to  enter  upon  it,  or  to  maintain  struc- 
tures upon  it  without  the  consent  of  the  owner,  is  an  important 
interest  in  the  land  which  cannot  pass  without  the  formalities 
required  by  the  statute:  R.  S.,  c.  69,  sec.  29;  Id.,  c.  74,  sec  1; 
Pub.  Stats.,  c.  78,  sec.  1;  Id.,  c.  120,  sec.  3.  An  oral  license  to  do 
any  act  on  the  land  of  another  does  not  trench  upon  the  policy 
of  the  law,  which  requires  that  contracts  respecting  any  title  or 
interest  in  real  estate  shall  be  by  deed  or  in  writing.  It  gives 
the  licensee  no  estate  or  interest  in  the  land.  It  excuses  acts 
done  which  would  be  trespass,  or  otherwise  unlawful.  It  is  rev- 
ocable, not  only  at  the  will  of  the  owner  of  the  property  on 
which  it  is  to  be  exercised,  but  by  his  death,  by  alienation  or 
demise  of  the  land  by  him,  and  by  whatever  would  deprive  the 
original  owner  of  the  right  to  do  the  acts  in  question,  or  give 
permission  to  others  to  do  them:  Cook  v.  Steams^  11  Mass.  533; 
Stevens  v.  Stevens^  11  Met.  251;  45  Am.  Dec.  203;  Clapp  ▼. 
Boston,  133  Mass.  367. 

To  the  rights  of  licensees  the  defendants  are  entitled.  Be- 
fore ther^  had  been  any  alienation  of  the  land  by  the  Burrs, 
the  structure  of  Merriam  was  completed.  It  has  been  main- 
tained during  the  successive  changes  of  title,  without  any  ob- 
jection by  the  respective  owners  of  the  plaintiffs'  estate  to  the 
additional  erection  on  the  wall,  or  to  its  use  as  a  support  to  the 
defendant  Farriiigton's  building,  until,  very  shortly  before 
the  bringing  of  this  bill,  the  plaintiffs  notified  Farrington  to  re- 
move the  timbers  resting  on  their  land.  The  plaintiffs,  when 
they  acquired  title,  knew  the  situation  of  the  wall,  and  the 
support  of  the  timbers  therein,  and  that  the  wall,  with  the  ex- 
ception of  the  two  inches  in  thickness  of  the  twelve-foot  section, 
was  on  their  land.    Under  these  circumstances,  before  the  de- 
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fendants  could  be  treated  as  trespassers,  tbey  were  entitled  to 
know  that  the  permission  received  from  or  assented  to  by  for^ 
mer  proprietors  of  the  plaintiflfs'  estate  was  withdrawn,  and 
that  they  could  no  longer  rely  on  any  license.  That  which  a 
licensee  has  already  done  does  not  become  unlawful  by  the 
reyocation  of  the  license,  if  it  be  an  act  done  on  the  premises 
of  the  licensor,  as  if  he  has  erected  a  structure  thereon,  but  the 
Ucensee  loses  his  right  to  continue  to  maintain  it 

The  erection  of  the  superstructure  on  the  wall,  in  the  case  at 
bar,  by  Merriam,  and  the  insertion  of  the  timbers  therein, 
were  not  unlawful  when  constructed,  but  the  defendants  have 
lost  the  right  to  continue  them.  If  they  do  not  remove  them, 
the  plaintifTs  have  the  right  to  do  this  or  have  it  done,  even  if 
serious  injury  thereby  results  to  the  defendants.  The  fact,  if 
it  be  so,  that  the  plaintiffs  will  suffer  no  substantial  injury 
if  the  wall  remains  as  it  is,  while  the  defendants  will  suffer  a 
heavy  loss  if  the  wall  is  removed,  and  they  are  thus  compelled 
to  take  out  their  timbers  and  erect  a  new  wall  on  their  own 
land  to  support  their  building,  cannot  give  them  a  right  to 
use  the  plaintiffs'  property  if  they  have  no  legal  interest 
therein. 

In  Stevens  v.  Sievene^  mpra,  the  defendants'  grantor  erected 
a  dam  on  the  land  of  the  plaintiffs'  grantor.  The  plaintiffs, 
subsequently  acquiring  title  to  the  land,  notified  the  defend- 
ants to  remove  it,  and,  the  notice  being  disregarded,  com- 
menced its  removal.  While  the  plaintiffs  were  thus  engaged, 
the  defendants  entered  and  restored  so  much  of  the  dam  as 
had  been  removed,  making  some  additions  to  it.  A  bill  in 
equity  iras  then  brought  to  have  the  dam  abated  as  a  nuisance. 
It  was  held  that,  while  for  several  years  the  defendants  had 
enjoyed  the  privileges  allowed  by  their  license  before  the  same 
was  countermanded  by  the  plaintiffs,  they  were  not  responsible 
for  any  acts  done  by  them  in  pursuance  of  said  license  and 
permission;  that  they  were  not,  therefore,  liable  to  pay  any 
expenses  for  the  removal  of  the  old  dam,  although  the  same 
might  be  removed  by  the  plaintiffs.  So  far  as  they  had  built 
a  new  dam,  or  repaired  and  made  additions  to  the  old  one 
after  the  license  was  countermanded,  the  defendants  were  held 
liable,  and  the  plaintiffs  were  deemed  entitled  to  have  the  same 
abated  at  the  expense  of  the  defendants. 

It  is  said,  in  the  case  at  bar,  by  the  defendant  Farrington, 
that  it  is  enough  for  him  to  establish  the  fact  that  the  addi* 
tion  to  the  wall  was  lawfully  erected,  and  the  timbers  of  his 
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building  lawfully  inserted,  and  that  this  will  be  a  suflScient 
answer  to  the  plaintiffs'  bill  as  framed.  He,  by  his  answer 
denying  the  allegations  of  the  plaintiffs'  bill,  practically  as- 
serts his  right  to  have  the  wall  maintained  as  it  now  exists, 
and  to  keep  his  timbers  inserted  therein.  The  plaintiffs  are 
not  compelled,  in  the  assertion  of  their  rights,  actually  to  re- 
move or  to  attempt  to  remove  the  wall  and  timbers,  and  thus 
to  encounter  the  danger  of  a  collision  with  the  defendants. 
When  their  claim  is  denied,  it  is  a  much  safer  and  more 
pacific  proceeding  to  have  its  validity  ascertained  by  a  court 
than  to  undertake  to  assert  it  in  any  forcible  way.  Applying 
the  principles  of  Stevens  v.  Stevens^  supraj  the  plaintiffs  are 
entitled  to  a  decree  authorizing  them  to  remove  the  wall  so 
far  as  it  stands  upon  their  land,  and  also  the  timbers,  so  far 
as  they  project  over  it,  but  at  their  own  expense,  as  the  struc- 
ture has  become  unlawful  only  since  the  license  under  which 
it  was  erected  has  been  countermanded,  and  to  an  injunction 
forbidding  the  defendants  from  interfering  with  them  in  so 
doing,  unless,  within  a  brief  time  to  be  named  in  the  decree, 
the  defendants  shall  themselves  remove  the  wall  and  timbers. 
It  is  contended  that  the  plaintiffs  are  bound  by  iihe  acquies- 
cence and  laches  of  their  predecessors  in  title,  so  that  they 
cannot  maintain  this  bill.  Easements  by  prescription  in  land 
are  only  to  be  acquired  by  adverse  user  thereof  for  twenty 
years.  Even  if  the  user  by  the  successive  owners  could  be 
tacked  one  to  the  other,  this  time  has  not  elapsed:  Leonard  v. 
Leonardy  7  Allen,  277.  It  does  not  even  appear  to  have  been 
known  to  any  one  of  these  owners  before  Lucinda  C.  CoUa- 
more,  the  plaintiffs'  immediate  grantor,  that  the  whole  wall 
was  on  the  plaintiffs'  land,  with  the  exception  of  two  inches 
in  thickness  of  the  twelve-foot  section,  nor  does  it  appear  that 
she  then  knew  of  the  defendants'  claim  to  an  oral  license. 
This  was  in  November,  1887,  and  in  December,  1887,  she  con- 
veyed to  the  plaintiffs,  as  her  trustees,  who  requested  the  de- 
fendants, in  the  February  following,  to  remove  their  building 
from  the  wall,  and  who  brought  their  bill  in  March.  The 
defendants  luive  not  been  prejudiced  by  any  delay  of  the 
plaintiffs'  predecessors  in  bringing  the  bill,  and  the  plaintiffs 
themselves  have  acted  with  promptitude.  The  discovery  (as 
it  may  perhaps  be  called)  of  the  situation  of  the  wall  was 
made  as  such  discoveries  have  often  been  made,  when  the 
proposed  erection  of  new  buildings  has  rendered  it  necessary 
carefully  to  investigate  the  boundary  lines  of  conterminous 
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estates.  Owners  of  property  are  not  bound  at  tlieir  peril  to 
prevent  every  illegal  encroachment  on  their  estate.  Even  if, 
by  reason  of  mistake  on  their  own  part,  buildings  are  erected 
<m  their  premises  by  their  own  consent,  they  may  be  relieved 
from  the  encumbrances  thus  created,  where  they  have  not  con* 
tinned  for  twenty  years:  Proctor  v.  Putnam  Machine  Co.^  137 
Mass.  159. 

The  principles  upon  which  it  has  been  held  that  a  party 
plaintiff  applying  for  equitable  relief  will  be  refused  when  he 
has  unreasonably  and  without  proper  objection  permitted  an- 
other to  erect  any  structure  on  his  own  land  in  violation  of 
some  contract,  condition,  or  agreement  which  the  plaintiff  is 
entitled  to  enforce,  have  no  application  where  the  structure 
complained  of  it  on  the  plaintiff's  own  land,  and  where  the 
act  of  the  defendant  in  erecting  or  maintaining  it  is  an  invasion 
of  the  owner's  rights  therein:  Whitney  t.  Union  J2'^,  11  Gray, 
859;  71  Am.  Dec.  715. 

The  defendant  Farrington,  in  his  answer,  offers  to  pay  the 
plaintiffs  their  damages  caused  by  the  retention  of  the  wall  on 
its  present  site,  and  requests  that  the  bill  may  be  dismissed, 
with  costs,  unless  the  plaintiffs  grant  to  him  an  easement  in 
the  wall  or  the  fee  to  one  half  the  soil  upon  which  it  stands, 
upon  payment  of  an  equitable  sum  as  compensation  therefor. 
We  have  no  right  to  refuse  the  plaintiffs  the  relief  to  which 
they  are  entitled,  if  they  decline  to  sell  their  land  or  to  grant 
an  easement  therein.  The  embarrassment  in  which  the  de- 
fendants find  themselves  simply  results  from  their  acts  and 
those  of  their  predecessors  in  failing  to  observe  Hhe  well- 
known  rules  of  law  as  to  the  creation  of  easements  in  the  real 
estate  of  others,  and  iaseeking  to  establish  rights  therein  with- 
out any  proper  title. 

Decree  for  the  plaintiffs. 


LnflDiSB.  —  As  to  when  parol  lioenMS  aro  revocable,  and  when  irrevocable: 
Jckamm  ▼.  SkUknan^  29  Minn.  05;  48  Am.  Rep.  192,  and  extended  note  195- 
199;  HtaliUm  ▼.  PtOnam,  3  Finn.  107;  3  Chand.  117;  64  Am.  Dec  158,  and 
note  166»  107;  lUridt  ▼.  Kern,  14  Seric  A;  R.  267;  16  Am.  Dec.  497,  and  par- 
ticnlarljr  extended  note  501-506;  Fluker  ▼.  Georgia  etc  Co.,  81  Ga.  461;  12 
Am.  St.  Rep.  328.  A  parol  lioenee  may  be  revoked  before  it  U  executed: 
McCarthy  v.  Jftitea/  i?.  Au%  SI  GaL  584.  WhUe  a  mere  naked  licemw  to 
■ae  the  land  of  another  may  be  revoked  at  the  will  of  the  licensor,  yet  where 
a  oonsideration  haa  been  paid,  or  value  parted  with,  in  faith  of  whioh  the 
preramed  that  the  lioenee  would  be  perpetual,  the  license  cannot  be 

roked  to  the  injiuy  ol  the  licensee:  NowUn  v.  WhippJe,  120  Ind.  596. 

Li  Whootoci  t.  Nomsm,  106  N.  Y.  179,  where  the  plaintiff  gave  defendant 
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pwol  Umbm  Io  plftM  roflkf  «poii  hk  nnooenpied  Uad,  ondar  Minrmnce  frooi 
dflltndMit  that  1m  would  miioT*  th«in  in  the  foUowing  tpring^  no  oonndone 
tion  being  paid  bj  the  lieeneee,  end  dnring  the  winter,  withoot  the  knowl* 
edge  of  plaintiif,  defendant  eo^ered  aiz  lots  with  heavy  bonlden,  npoa  the 
dleoorery  of  whieh  in  the  spring  plaintiff  ordered  defendant  to  remove  sneh 
boulders,  it  was  held  that  the  original  licenae  did  not  Jnetifjr  defendanfa 
aotion,  and  npeo  its  rerocation  by  the  lioeneor,  defendant  beoame  a  i 
and  eentinaed  ae  aneh  till  the  removal  of  the  reokik. 


Hyland  t;.  Habioh. 

[UO  MAMAOHOUBm,  UXl 

QvAtLMjnr,  (TnofDr AnoH  of,  bt  Death  —  U  a  mortgage  ie  given  to  ee* 
onre  inch  indebtednew  ae  may  af terwMrde  acome  from  the  sale  of  goods 
by  the  mortgagee  to  a  third  person,  this  amounts  to  a  gnarauty  by  the 
mortgagor,  and  is  terminated  by  hi*  death.  For  snob  goods  as  are  sold 
after  the  mortgagor's  death,  the  mortgage  does  not  operate  as  a  seenrity. 

Bill  to  redeem  laDds  from  a  mortgage.  The  defendant, 
Habich,  was  a  resident  of  Germany.  Bridget  Hyland  gave 
defendant  a  mortgage  to  secuie  all  indebtedness  which  her 
husband,  Matthew,  was^then  under  to  the  defendant, "  and  also 
the  price  or  value  of  all  such  wares,  goods,  or  merchandise  as 
may  be  purchased  or  consigned  to  said  Habich,  and  all  notes 
and  obligations  given  or  t^  be  given  therefor."  On  October 
17|  1887,  Bridget  Hyland  died,  and  the  fact  of  her  death  was 
made  known  to  defendant  on  the  same  day.  The  question 
was,  whether  any  order  to  affect  a  redemption  was  necessaiy 
for  the  pftiintiff  to  pay  indebtedness  arising  from  sales  made 
to  the  mortgagor's  husband  after  her  death. 

8.  M,  Thomas,  for  the  plaintiffs. 

it.  Jf.  Alger^  for  the  defendants. 

Knowlton,  J.  The  mortgage,  which  under  the  agreed 
statement  of  facts  tbe  plaintiffs  seek  to  redeem,  was  given  to 
secure  the  payment,  —  1.  Of  an  existing  indebtedness  due 
from  Matthew  Hylaud;  and  2.  Of  such  indebtedness  as  might 
afterwards  accrue  from  the  sale  or  consignment  of  goods  to 
said  Hyland.  The  debt  then  existing  was  long  ago  paid,  and 
we  need  to  consider  only  that  part  of  the  mortgage  which  re- 
lates toHhe  indebtedness  thereafter  to  be  contracted. 

The  language  ^f  the  condition  in  the  mortgage  impliedly 
gave  the  mortgagee  a  right  to  sell  goods  to  said  Hyland  for 
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an  indefinite  time  upon  the  faith  of  this  security.  It  was  like 
an  ordinary  continuing  guaranty  of  payment  for  goods  to  be 
sold,  except  that,  instead  of  a  personal  undertaking  to  pay  as 
a  guarantor,  it  was  a  transfer  of  the  estate  as  security  for  the 
payment  The  mortgagee  had  the  same  right  to  sell,  trusting 
to  the  security,  and  there  were  the  same  limitations  upon  his 
right  as  if  the  mortgagor  had  given  merely  a  personal  con- 
tinuing guaranty.  He  had  an  implied  authority  from  the 
owner  of  the  mortgaged  estate,  which  was  subject  to  revocation 
at  any  time,  and  which  would  be  revoked  by  the  death  of  the 
owner.  The  principles  laid  down  in  Jordan  v.  Dobbins^  122 
Mass.  168,'are  decisive  of  this  case. 

The  defendants  urge  that  a  conveyance  of  property  as  se- 
curity implies  that  the  authority  to  sell  is  to  continue  after 
the  death  of  the  owner,  until  the  owners  of  the  estate  see  fit  to 
revoke  the  authority.  But  we  see  no  good  ground  for  this  con- 
tention. If  the  security  were  by  a  mortgage  of  personal  prop- 
ertyt  there  would  be  no  one  after  the  death  of  the  mortgagor 
who  could  revoke  the  authority  until  the  appointmeqt  of  an 
administrator.  In  the  mean  time,  the  property  might  be 
charged  to  its  full  value.  And  if  the  mortgage  were  of  real 
estate,  different  heirs  might  disagree  as  to  the  action  to  be 
taken.  We  are  of  opinion  that  the  right  to  sell  upon  the  faith 
of  the  guaranty  rests  upon  a  continuing  authority,  and  that, 
where  a  mortgage  is  given,  instead  of  a  personal  promise  as 
seourity,  the  authority  proceeds  from  the  mortgagor,  and  is 
terminated  by  his  death.  Even  in  England,  where  it  is  held 
that  such  a  guaranty  is  terminated,  not  by  the  death  of  the 
guarantor,  but  by  notice  of  his  death,  the  knowledge  which  the 
mortgagee  in  the  present  case  had  of  the  death  of  the  mort- 
gagor would  be  deemed  constructive  notice  sufficient  to  deter- 
mine his  right  to  se]l  on  the  faith  of  the  security:  Harriss  v. 
Faweeit,  L.  R.  15  Eq.  311;  L.  R.  8  Ch.  866;  Coulihart  v.  Clem^ 
mUon,  6  Q.  B.  Div.  42,  47;  Uoyd  v.  Harper,  16  Ch.  D.  290, 

314,  319. 

Under  the  agreement  of  the  parties,  the  plaintiffs  are  enti- 
tled to  redeem  upon  the  payment  of  $1,490,  with  interest  from 
July  28, 1888,  and  costs. 

Decree  accordingly. 

QVAMAwrt,  —  A  oontrftct  of  guaranty  does  not  terminate  with  the  life  of 
tlie  guarantor,  vnlen  this  intention  is  plainly  exprewed  in  the  guaranty 
itMlf :  Kermoehan  ▼.  Murray,  111  N.  T.  306;  7  Am.  St.  Rep.  744.  Bat  a 
goaranty  el  the  payment  for  goods  to  be  aold  to  another,  not  foonded  upon 
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9Mf  ooaridemtion  ptasiiig  to  the  gnanuitor,  it  nroked  by  his  death:  Jardam 
▼.  Dobbim,  122  Biaw.  168;  23  Am.  Rep.  305;  still,  the  death  of  the  gaanm- 
tor,  without  notioe  to  or  knowledge  by  the  creditor,  will  not  defeat  the  hit- 
ter's indemnity  for  advances  made  in  good  faith  after  that  event:  Utmard  ▼• 
a€Mdd9r.  7  La.  Ann.  385;  M  Am.  Dec  6ia 
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rUO  MASBAOHUmHi,  U8wJ 
■KrLOTU  DOM  HOT  AflBUm  TKB  BUK  OV  TKB  SaFBTT  OV  MlOSIHKET  UV- 

L1B8  Hb  Knows  the  danger,  or  it  ia  so  obvions  that  he  wilLbe  presumed 
to  know  it    He  takes  the  risk  of  known  dangers,  and  not  of  others. 

BkFLOTXB  OAHlfOT  SB  HSLD^   AB  A  MaTTUI    OV   LaW,  TO    HATS    A88UKED 

TKi  Risk  of  a  wire  rope^  dmm,  or  other  appliances  on  the  sarfaoe  of  a 
mine  used  in  lowering  them  to  their  place  of  labor  vndergronnd,  when 
it  was  no  part  of  their  daty  to  operate  such  appliances,  and  they  were 
not  dearly  and  obviously  dangerous  and  unfit  for  use.  An  employee 
may  rely  somewhat  upon  the  expectation  that  his  master  will  prorids 
machinery  for  lowering  him  to  his  work,  and  is  therefore  not  called  apoa 
to  be  very  strict  in  examining  into  its  safety. 

■hflotbe  ahd  Emplotbb — SArxTT  or  Maohinkrt.  —  Ae  verdict  of  a  Jury 
in  favor  of  employees,  who  have  been  injured  by  the  falling  of  a  bucket 
in  which  they  were  riding,  is  supported  by  evidence  which  tends  to  show 
that  there  was  a  want  of  sufficient  power  in  the  brake,  and  the  absence 
of  anything  to  stop  the  bucket  in  case  the  brake  should  fail;  that  the  de* 
fendants  had  in  other  places  other  contrivances,  which  were  better  than 
those  used  where  the  accident  occurred;  and  that  the  original  efficient^ 
of  the  brake  had  been  removed  by  use. 

Av  Bmplotbr  n  Ahswbbablb  to  bis  Ekplotws  Who  hatb  bsbs  Immun 
ST  A  DxvaoT  nr  Machinbbt,  though  he  had  employed  a  machinist  to  pat 
it  in  good  order,  if  the  latter  failed  to  do  so^  though  there  was  no  reason 
to  suppose  him  not  to  be  well  qualified  for  his  duty. 

DvB  Oabx.  •— Thm  Faot  that  No  Oke  had  eymr  bevoki  bbbb  Ihjukbd  in 
descending  the  shaft  of  a  mine  is  not  conclusive  that  the  mine-owner  had 
exercised  due  care  in  selecting  and  keeping  in  proper  repair  the  appli« 
ances  by  which  such  descent  was  effected,  when  an  accident  has  actually 
oocunred,  and  there  is  evidence  tending  to  show  that  the  original  effi- 
eiency  of  such  appliances  has  been  impaired. 

JoxBT  Nbouobmob  ov  Mastbb  ahd  Fbllow-bbrvabt.  — Whore  the  nes^* 
gence  of  a  feUow-servant  and  want  of  due  care  on  the  part  of  the  master 
jointly  contribute  to  an  accident^  the  master  may  be  held  answerable  to 
a  servant  injured  thereby. 

BviDBBOB  that  Othbb  Maohdibbt  was  Safbr  than  that  used  by  the  do- 
fendaat  at  the  time  when  the  accident  occurred  is  admissible  to  aid  tea 
Jury  in  determining  whether  the  defendant  had  exercised  reasonsbU  «Bre 
in  providing  and  maintaining  the  machinery  actually  in  use. 

BviDBNaB  OF  FoRMBB  Slips  IB  Maohimbrt  by  which  plaintiffs  were  in- 
jured, brought  home  to  the  knowledge  d  defendant's  snperintendenti  is 
admissible^  as  tending  to  prove  that  the  machinery  was  insufficient,  and 
that  the  defendant  aid  not  exercise  reasonable  care  in  oontinning  its  nsew 
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AcnoNB  of  tort  for  personal  injuries  suffered  by  plaintiff 
in  employment  of  the  defendant  corporation,  by  faUiag 
down  A  mining-shaft  by  reason  of  defects  in  the  machinery. 

J7.  L.  Dawe$t  T.  P.  Pingree^  and  M.  WUetfX^  for  the  defend- 
ant. 

/.  F.  Naxon  and  W.  TwrtU^  for  the  plaintifBk 

C.  Allbn,  J.  The  seTeral  plaintiffs,  who  were  underground- 
laborers  in  the  defendant's  mine,  were  undertaking  to  descend 
into  the  mine  through  a  perpendicular  shaft  by  meuis  of  a 
bucket,  as  they  had  been  in  the  habit  of  doing.  The  bucket 
was  supported  by  a  wire  rope  or  cable,  which  wound  around 
a  drum,  and  it  was  usually  controlled  in  its  descent  by  means 
of  a  shoe-brake,  which  pressed  upon  the  rim  of  the  drum.  This 
shoe-brake  was  operated  by  the  defendant's  assistant  engi- 
neer, by  means  of  a  lever.  On  the  occasion  of  the  accident, 
the  plaintiffs  had  all  entered  the  bucket,  and,  upon  word 
being  giveUi  the  assistant  engineer  started  to  let  down  the 
bucket,  and  after  it  had  descended  a  few  feet  he  found  the 
brake  was  not  holding,  and  the  bucket  fell  rapidly  for  about 
126  feet,  when  it  was  suddenly  stopped  by  landing-planks 
across  the  shaft,  and  the  plaintiffs  were  hurt.  At  the  trial* 
much  evidence  was  introduced  by  the  plaintiffs  and  by  the 
defendant,  at  the  conclusion  of  all  of  which  the  defendant 
requested  the  court  to  instruct  the  jury  to  return  verdicts  in 
its  favor;  but  the  court  declined  to  do  so,  and  submitted  the 
cases  to  the  jury,  who  returned  verdicts  for  the  several  plain- 
tifBk  There  was  no  request  for  any  special  instruction  as  to 
the  rules  of  law  applicable  to  the  cases,  and  no  exception 
was  taken  to  the  instructions  which  were  actually  given  to 
the  jury;  but  the  defendant's  complaint  is,  that  the  whole 
evidence  was  insufficient  to  warrant  the  verdicts  for  the 
plaintiffs. 

One  ground  upon  which  the  defendant  has  relied  in  the  ar> 
gument  before  us  has  been,  that,  upon  the  fects  disclosed,  the 
plaintiffs  must  be  held  to  have  assumed  the  risk  of  the  safety 
of  the  machinery.  There  are  many  cases  in  which  plaintiffs 
have  Ux  this  reason  been  held  to  be  debarred  from  recovering 
damages  for  injuries.  But  in  the  present  case  we  do  not  find 
undisputed  facts  sufficient  to  make  such  a  course  proper.  The 
risk  of  the  safety  of  machinery  is  not  assumed  by  an  employee, 
unless  ho  knows  the  danger,  or  unless  it  is  so  obvious  that  he 
will  be  presumed  to  know  it.    He  takes  the  risk  of  known  ov 
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obTiouB  dangers,  and  not  of  others:  Scanlon  ▼.  Bostm  etc,  R,  £., 
147  Masa.  484,  487;  9  Am.  St  Rep.  733;  Ferren  ▼.  Old  Colonp 
R  R.,  148  Mass.  197;  Linch  r,  Sagamonj  Mfg.  Co.^  143  Id.  206; 
Ford  ▼.  FUehburg  R.  J?.,  110  Id.  240,  259;  14  Am.  Rep.  698. 
It  was  no  part  of  the  plaintiffs'  duty  to  operate  the  machinery 
for  lowering  the  bucket.  Their  work  was  underground.  We 
cannot  say  that  the  risk  was  so  obvious  that  they  must  be 
held  to  haye  assumed  it.  The  defendant  even  now  strongly 
resists  the  inference  that  the  machinery  was  in  fact  dangerous 
or  unsuitable  for  use,  and  argues  that  the  evidence  conclu* 
sively  shows  the  contrary.  The  plaintiffs  might  well  rely 
somewhat  upon  the  expectation  that  the  defendant  would  pro* 
vide  proper  machinery  for  lowering  them  to  their  work,  and 
they  were  not  called  upon  to  be  overstrict  in  an  examination 
into  its  safety.  We  cannot  say  that,  as  matter  of  law,  the 
plaintiffs  must  be  held  to  have  taken  the  risk,  and  that  for  this 
reason  they  are  debarred  from  a  recovery. 

We  have  next  to  consider  whether  there  was  sufficient  evi* 
denoe  to  warrant  a  finding  by  the  jury  that  the  defendant  did 
not  exercise  reasonable  care  in  providing  a  safe  machine.  The 
court  instructed  the  jury,  in  terms  to  which  no  exception  was 
taken,  that  the  defendant  was  not  bound  to  procure  and  main- 
tain machinery  which  should  be  absolutely  safe,  or  to  furnish 
the  best  appliances  which  were  known  or  conoeivable;  that  the 
question  for  the  jnry  was,  not  whether  the  defendant  omitted 
something  which  it  could  have  done,  or  could  have  supplied, 
to  make  its  structures  or  machinery  more  safe,  but  whether  in 
selecting  and  maintaining  the  same  for  use  it  was  reasonably 
prudent  and  careful;  and  that  the  fact  that  there  were  other 
kinds  of  machinery  and  apparatus  might  be  taken  into  account 
in  determining  whether  the  defendant  exercised  due  and  suf- 
ficient care.  The  only  question  upon  this  part  of  the  case, 
therefore,  is,  whether  the  plaintiffs  were  entitled  to  go  to  the 
jury  upon  the  charge  of  a  want  of  due  care  on  the  part  of  the 
defendant  The  defects  relied  upon  were,  a  want  of  sufficient 
holding  power  in  the  brake,  and  the  absence  of  any  contriv- 
ance sufficient  to  stop  the  bucket  in  case  the  brake  should  faiL 
In  reference  to  the  brake,  the  plaintiffs  introduced  evidence 
tending  to  show  that  in  its  design  and  original  construction  a 
shoe-brake  of  the  dimensions  used  in  this  instance  was  insuf- 
ficient; that  the  defendant  itself  had  in  use  elsewhere  two 
other  contrivances,  namely,  a  strap-brake,  which  would  come 
in  oontact  with  more  of  the  surface  of  the  brake-band  and  a 
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friction  y,  80  called,  either  of  which  would  hold  hetter  than 
the  shoe-brake;  also  that  a  clutch  machine  which  could  be 
operated  by  a  reversible  engine  both  ways,  in  descending  as 
well  as  in  ascending,  would  be  safer.  The  plaintiffs  also  in- 
troduced evidence  tending  to  show  that  in  various  ways  the 
original  efficiency  of  the  shoe-brake  had  become  impaired; 
namely,  that  the  brake-band  had  been  worn  from  a  smooth 
surface  into  ridges  by  nails  used  in  fastening  the  leathers  to 
the  wooden  part  of  the  brake;  that  the  brake-shoe  did  not 
cover  the  whole  width  of  the  brake-band,  but  was  allowed  to 
extend  over  the  front  edge;  that  the  shaft  on  which  the  drum 
revolved,  and  the  boxes  of  the  drum,  had  become  so  worn  that 
there  was  about  a  quarter  of  an  inch  space  between  the  shafit 
and  the  box  of  the  drum;  that  by  reason  thereof  a  larger 
quantity  of  oil  ran  out  upon  the  head  and  band  of  the  drum 
tiian  would  otherwise  have  done;  that  the  holding  qualities  of 
the  leather  on  the  brake  had  been  impaired  from  the  effect  of 
steam;  and  that  in  all  these  various  ways  the  brake  had  be* 
come  less  efficient  than  it  had  been  at  the  outset. 

The  plaintiffs  also  introduced  evidence  tending  to  show  that 
the  clutch-gear,  which  was  used  in  hoisting  ore  from  the  mine, 
bat  which  was  disengaged  when  the  bucket  was  to  be  lowered, 
might  by  possibility  be  used  to  stop  the  descent  of  the  bucket 
in  case  of  the  shoe-brake's  failing  to  hold;  and  that  this,  by 
reason  of  wear  and  of  a  change  which  had  at  one  time  been 
made  by  beveling  the  faces  of  the  horns  of  the  clutches,  had 
become  less  useful  as  a  possible  means  of  arresting  the  descent 
of 'the  bucket,  and  that  in  fact  it  had  proved  ineffectual  to  stop 
such  descent  at  the  time  of  the  accident.  The  defendant  in 
reply  introduced  much  evidence  which  certainly  was  sufficient 
to  serve  as  the  basis  of  a  strong  argument,  to  the  effect  that  due 
care  had  been  used  in  providing  and  maintaining  the  ma» 
ehinery  in  question;  but  we  are  unable  to  say  that  this  evidence 
so  conclusively  overcame  the  force  of  the  plaintiffs'  testimony 
as  to  require  from  the  jury  a  finding  in  favor  of  the  defendant. 
It  appeared,  amongst  other  things,  that,  three  weeks  before  the 
accident,  a  machinist,  Parker,  was  employed  to  put  the  ma- 
chine in  good  order;  but  if  he  failed  to  do  so,  and  if  after  the 
completion  of  his  work  defects  remained,  the  defendant  was 
responsible,  although  it  may  have  had  reason  to  suppose  him 
well  qualified  for  his  duty:  Moynihan  v.  HUU  Co,^  146  Mass. 
686;  i  Am.  8t  Rep.  848;  Daley  v.  Bo%tm  etc  B.  R.  Co.,  147 
Mass.  101»  114. 
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The  defendaat  greatly  relies  upon  the  fact  that  no  person 
had  ever  before  been  injured  in  descending  the  shaft  by  means 
of  this  bucket,  although  it  had  been  much  used  for  that  pur- 
pose, and  urges  us  to  adopt  and  apply  to  the  present  case  a 
rule  stated  by  the  court  of  appeals  of  New  York  in  the  follow- 
ing terms:  '*  When  an  appliance  or  machine  not  obviously  dan- 
gerous has  been  in  daily  use  for  a  long  time,  and  has  uniformly 
proved  adequate,  safe,  and  convenient,  its  use  may  be  contin- 
ued without  the  imputation  of  imprudence  or  carelessness ": 
Stringham  v.  HiUan,  111  N.  Y.  188,  citing  Lafflin  v.  Buffalo 
€Ui.  R.  S.  Co.,  106  Id.  136;  60  Am.  Rep.  433;  and  Burke  v.  WWir 
€rheo,  98  N.  Y.  662.  But  it  is  hardly  practicable  to  express  by 
a  single  formula  a  rule  which  shall  be  applicable  to  all  cases. 
The  rule  above  stated  may  have  needed  no  qualification  as 
applicable  to  the  case  then  before  that  court.  The  court  had 
already  declared  that ''  there  is  no  ground  for  an  apprehension 
even  that  the  machine  or  its  appliances  had  been  impaired  by 
use,  or  that,  for  any  reason,  it  was  less  safe  or  efficient  than  at 
first";  and  again:  *'  If  there  was  any  defect,  it  must  have  been 
in  its  original  construction";  and  it  held  that  the  undisputed 
evidence  showed  that  the  machine  was  sufficient  in  its  con- 
struction, and  was  of  a  kind  commonly  in  use  when  it  was  put 
in,  and  that  it  was  plain  that  the  injury  to  the  plaintiff  was 
caused  by  the  act  of  the  engineer,  who  was  a  fellow-servant 
with  the  plaintiff.  In  the  present  case,  the  fact  that  no  per- 
son had  previously  been  hurt  in  descending  the  shaft  was 
entitled  to  much  weight;  but  in  our  opinion  it  was  not  conclu- 
sive of  the  defendant's  due  care,  especially  in  view  of  the 
evidence  tending  to  show  that  the  original  efficiency  of  the 
brake  had  become  impaired.  The  defendant  also  urges  that 
we  should  reach  the  same  conclusion  arrived  at  by  the  court 
in  that  case,  to  wit,  that  the  injury  to  the  plaintiffs  was  caused 
by  the  act  or  negligence  of  the  engineer.  But  this,  in  the  case 
before  us,  was  a  matter  for  the  jury,  rather  than  for  the  court. 
No  special  ruling  was  asked  for  at  the  trial  as  to  the  effect  of 
negligence  of  a  fellow-servant,  if  proved,  and  we  have  only  to 
consider  whether  the  court  should  have  withdrawn  the  case 
from  the  jury.  If  the  defendant  failed  to  use  due  care^  it 
might  be  held  responsible,  although  the  negligence  of  a  fellow- 
servant  with  the  plaintiffs  contributed  to  the  accident;  but  if 
we  could  see  that  the  accident  was  caused  solely  by  the  ne- 
glect of  a  fellow-servant,  the  plaintiffs  would  not  be  entitled 
to  recover:  Oriffin  v.  Boston  etc.  R.  R.  Co,^  148  Mass.  143,  145; 
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12  Am.  Si  Bep.  526,  and  cases  there  cited.  As  has  often  l>een 
stated,  eaeh  oase  must  depend  on  its  own  oircumstanceB.  In 
the  present  case,  we  cannot  say  that  it  conclnsively  appears 
that  the  accident  occurred  solely  from  the  neglect  of  the  <«i- 
gineer.  There  are  indeed  strong  arguments  in  favor  of  the 
defendant,  which  might  be  urged  to  any  tribunal  dealing  wiih 
the  facts;  but  we  are  not  called  upon  to  decide  as  to  their 
weight,  farther  than  to  say  that  they  do  not  convince  us  that 
it  was  the  duty  of  the  court  to  hold,  as  matter  of  law,  that 
there  was  no  evidence  which  would  warrant  verdicts  for  the 
plaintiffs.  We  think  the  jury  who  viewed  the  premises,  and 
who  saw  and  heard  the  witnesses,  were  warranted  in  finding 
verdicts  for  the  plaintiffs,  under  the  rules  of  law  which  were 
applicable  to  the  cases. 

Objections  were  made  at  the  trial  to  the  introduction  of  cer- 
tain matters  of  evidence,  which  need  to  be  considered.  The 
plaintiffs  were  allowed  to  show  that  other  machinery  or  appli- 
ances than  those  used  by  the  defendant  would  have  been  safer; 
for  example,  a  strap-brake,  a  friction  V,  so  called,  or  a  rever- 
sible engine.  In  order  to  aid  the  jury  in  determining  whether 
the  defendant  had  exercised  reasonable  care  in  providing  and 
maintaining  the  machinery  actually  in  use,  it  was  competent 
to  show  what  other  kinds  of  machinery  or  appliances  were 
used  elsewhere,  and  might  have  been  used  at  shaft  No.  1: 
Wheeler  v.  Waeon  Mfg.  Co.,  185  Mass.  294,  298.  It  does  not 
follow,  from  the  introduction  of  such  evidence,  that  the  defend- 
ant was  bound  to  use  the  very  safest  or  newest,  or  any  particu- 
lar, machinery  or  appliances;  but,  as  "  reasonable  care  "  is  a 
relative  term,  the  jury  might  properly  consider  what  could  be 
done  to  secure  safety,  and  the  evidence  was  competent.  The 
mle  of  law  as  to  the  master's  duty,  as  has  already  been  said, 
was  given  to  the  jury  in  terms  to  which  no  exception  was 
taken. 

The  plaintiffs  were  also  permitted  to  prove  instances  of 
slips,  brought  home  to  the  knowledge  of  the  defendant's  su- 
perintendent, that  had  previously  occurred  in  hoisting  ores  in 
the  bucket  in  shaft  No.  1.  The  defendant's  objection  to  this 
evidence  rests  chiefly  on  the  ground  that,  in  hoisting  ores,  the 
olntch-gear  was  used,  while  in  lowering  the  bucket,  its  descent 
was  regulated  by  the  shoe-brake.  It  is  not  stated  in  the  bill 
of  exceptions  that  an  exception  was  taken  at  the  trial  to  the 
admission  of  this  evidence;  but  both  parties  have  argued  the 
^neation  of  its  competency,  and  we  think  it  was  competent. 
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If  the  clutoh-gear  for  any  reason  failed  to  hold,  the  brake 
might  be  used  to  check  the  descent  of  the  bucket;  in  like 
manner,  according  to  the  contention  of  the  plaintiffs,  the 
clutch-gear  might  or  ought  to  be  available  for  the  same  pur- 
pose if  the  brake  should  fail  to  hold.  There  was  evidence 
tending  to  show  that,  at  the  time  of  the  accident  to  the  plain- 
tiffs, an  attempt  was  made  to  check  the  descent  of  the  bucket 
by  means  of  the  clutch-gear,  but  that  it  was  not  successful. 
The  plaintiffs  contended  that  the  machinery,  as  a  whole,  with 
the  shoe-brake  and  the  dutch-gear,  was  insufficient  properly 
to  control  the  descent  of  the  bucket,  and  was  therefore  unsafe 
and  defective;  and  that  the  defendant  did  not  exercise  reason- 
able care  in  continuing  its  use.  We  think  the  evidence  ob- 
jected to  was  competent.  The  defendant  contended  that  the 
machinery  had  uniformly  proved  adequate  prior  to  the  acci- 
dent. The  evidence  in  question  tended  to  show  the  contrary. 
The  defendant  was  at  liberty  to  prove,  if  it  could,  that  the 
former  slips  occurred  from  some  other  cause  than  a  defect  in 
the  machinery.  The  possibility  that  this  might  be  so  did  not 
render  the  evidence  of  such  former  slips  incompetent:  Wocley 
T.  Grand  Street  and  Newtown  R.  fi.,  83  N.  Y.  121,  130. 

The  plaintiffii  contended  that  the  holding  quality  of  the 
leather  of  the  brake  had  become  impaired  from  the  effect  of 
steam,  which  came  up  out  of  the  shaft  in  large  quantities,  and 
frequently  came  into  the  room  where*  the  machinery  was;  that 
it  came  from  pipes,  and  from  a  pump  used  at  the  bottom  of 
the  shaft;  and,  as  a  part  of  the  evidence  tending  to  establish 
this,  they  were  fallowed  to  introduce  evidence  of  the  machinery 
down  the  mine,  namely,  the  pump  at  the  bottom  of  the  shaft, 
operated  by  steam  from  the  engine-building  belonging  to  shaft 
No.  1,  and  ito  use,  and  the  escape  of  steam  from  it  into  the 
engine*building.  This  was  all  with  reference  to  the  plaintiff's 
contention  that  the  efficiency  of  the  leather  upon  the  shoe-brake 
had  become  impaired  by  the  effect  of  the  steam  upon  it;  and 
was  clearly  competent.  Whether  the  efficiency  of  the  brake 
could  or  naturally  would  be  thus  impaired,  whether  there  was 
steam  enough  to  produce  this  effect,  and  whether  in  point  of 
fact  this  effect  had  been  thus  produced,  were  all  matters  of 
fact  The  circumstance  that  there  had  been  no  steam  for 
seven  hours  before  the  accident  did  not  render  the  evidence 
incompetent  There  was  evidence  that  there  was  water  from 
condensed  steam  upon  the  brake-band  when  the  bucket  started 
to  descend.     But.  besides,  the  plaintiffs'  contention  went  fur- 


L. 
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ther,  and  they  insisted  that  the  quality  of  the  leather  had 
become  impaired  from  the  effect  of  the  steam«  which  was 
habitaally  or  often  upon  it 
Exceptions  oTerroled.        ^___ 

AaBUVpnoH  ov  Rdkb  bt  Ssbtarts.  —  As  to  what  risks  are  assnmed  by  a 
•erraat  and  what  are  not  assnmed  by  him  when  he  enters  upon  serrioe:  Mo' 
ifte  ▼.  NcHk  PaeyU  OoaM  R,  R,  Co^  78  GaL  430;  12  Am.  St.  B«p.  69,  and 
eaaea  eited  in  note  75;  PraOier  r.  mdkmmul  etc  B.  B.  Co.,  80  Oa.  427;  18 
Am.  St  R«p.  868.  One  who^  being  einpl<^ed  by  another  to  assUt  in  loading 
hmwj  timbers  npon  a  oar,  can,  by  looking,  see  that  the  hooks  attached  to  the 
crane  need  in  the  work  are  dulled  and  incapable  of  safely  holding  the  timbers 
Tailed  by  it  bat  who  oontinnee  to  stay  in  service  without  objection,  will  be 
deemed  to  have  assnmed  the  risk  created  by  snch  defect:  Rietman  ▼.  8(aUe, 
180  Ind.  814.  So  where  the  defeote  of  a  shnnt-oord  need  by  a  servant  were 
▼iaibia  to  him,  and  still  he  ehoee  it  for  himself  without  oompulsion,  he  as- 
cnmed  the  risk  of  ite  nee:  Pkdmmdtie.  Co.y.  PaUenon,  Si  VtL.  747. 

Mikcna  AMD  SxBTAST.  —The  master  mnat  as  a  general  rule,  exerciee  rea- 
•onable  eare  in  providing  snitable  machinery,  instruments,  means,  and  appli- 
anoee  for  bit  aervante  in  their  work:  OriJin  ▼.  BoBkm  €tcR.R.Co.t  1^8  Mass. 
148;  IS  Am.  St.  Rep.  886^  and  note.  But  the  duty  of  the  master  to  furnish 
■ale  maehinery  does  not  extend  to  requiring  him  to  attend  to  the  proper 
legnlation  of  those  parte  which  necessarily  have  to  be  adjusted  in  the  course 
of  nse^  the  adjustment  of  which  is  incident  to  the  ordinary  use  of  the  ma- 
chine: Bkhekr  v.  Hangf/i,  40  Minn.  863.  In  an  action  against  a  master  for 
not  fnmishing  proper  appliancea,  the  petition  must  allege  that  the  maiter 
knew  or  ahould  have  known  of  the  danger  and  defeote  in  the  applianoee  fur- 
nished: t/oteson  v.  If  JnouW  P.  JTy  Co.,  96  Mo.  840. 

MaffTKR  MAT  BB  RuFOHSiBUi  lOR  Injurixs  to  his  servante  caused  by  his 
negligenoe^  ev«&  though  the  negligenoe  of  a  fellow-servant  contributed  to  the 
iwbUc  Or^  T.  iBMon  etc  iL  it  Ox,  148  Mass.  143;  18  Am.  St  Rep.  086. 


Sbward  V.  Haydbk« 

rUO  MASSACHUsnTs,  16a.J 

Wuam  m  laMaJoam  on  Nom  Patablb  ov  Dimavb  doei  no*  oom- 
menee  ranning  until  the  day  after  that  on  which  each  notes  bear  data. 

F.  C.  OrwwM  and  F.  L.  Oreene,  for  the  plaintiff. 

F.  O.  Festenden^  for  the  defendant. 

Knowlton,  J.  This  case  presents  for  consideration  the  single 
question  whether,  in  an  action  upon  a  promissory  note  payable 
on  demand,  the  day  of  the  date  is  to  be  excluded  or  included 
in  reckoning  the  six  years  named  in  the  statute  of  limitations. 
By  the  first  of  these  modes  of  reckoning,  a  payeee  would  ordi- 
narily have  a  few  hours  more,  and  by  the  second  a  few  hours 
less,  than  aix  yean  within  which  to  bring  his  suit    But  in 
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oompnting  tiine  under  ststiitea  and  contracts  the  law  dinv- 
garda  fraotiona  of  a  day,  unless  on  account  of  the  subject-mat- 
ter, or  for  other  important  reasons,  justice  requires  that  tbej 
should  be  regarded.  This  rule  is  universally  held  applicable 
to  computations  under  the  statute  of  limitations.  In  reckon- 
ing from  a  day  or  a  date,  the  rule  generally  adopted  excludes 
the  day  fiK>m  which  the  reckoning  runs.  Many  early  cases 
stated  a  distinction  between  computations  from  a  day  or  a  date» 
and  computations  from  an  act  done  or  from  an  event.  But 
this  distinction  does  not  rest  upon  a  sound  principle,  and  in 
most  jurisdictions  it  is  no  longer  recogiiisecJ.  The  tendency  of 
recent  decisions  is  very  strongly  towards  th  i  adoption  of  a  gen- 
eral rule  which  excludes  the  day  as  the  terminus  a  quo  in  such 
cases.  But  this  rule  is  not  inflexible;  and  in  the  interpreta- 
tion of  a  statute  or  contract,  it  yields  to  a  manifest  purpose  or 
intention  in  conflict  with  it.  In  ordinary  cases  there  is  no  rea- 
son why  it  should  not  be  held  applicable  to  the  statute  of  limi- 
tations, as  well  as  to  other  statutes;  and  in  that  particular 
there  is  nothing  peculiar  in  the  case  at  bar. 

Preabrey  v.  WiUinmSy  15  Mass.  193,  laid  down  the  doctrine 
that,  in  an  action  upon  a  promissory  note  payable  im* 
mediately,  the  day  of  the  date  is  to  be  included  in  comput- 
ing time  under  the  statute  of  limitations,  and  this  case  has 
often  been  referred  to  by  judges  and  writers  of  text-books  as 
stating  the  law  of  MassachuBetts,  and  as  having  been  followed 
in  some  other  states.  But  the  authorities  on  which  it  rested 
have  since  been  overruled  in  England;  and  in  this  common* 
wealth,  under  other  statutes,  several  decisions  have  been  made 
which  are  in  conflict  with  it  In  Bemis  v.  Leonard^  118  Mass. 
502,  19  Am.  Rep.  470,  the  authorities  in  England  and  in 
Massachusetts  were  very  elaborately  reviewed,  and  it  was  de- 
cided that,  under  the  General  Statutes,  chapter  128,  section  57 
(Pub.  Stats.,  c.  161,  sec.  69),  which  require  the  copy  of  the 
writ  and  of  the  return  of  the  attachment  of  bulky  personal 
property  to  be  deposited  in  the  town  clerk's  office  "at  anytime 
within  three  days  thereafter,"  the  day  of  the  attachment  is  to 
be  excluded.  The  language  of  the  statute  there  considered 
was  substantially  the  same  as  that  which  we  are  considering^ 
which  requires  actions  to  be  commenced  "within  six  years  next 
after  the  cause  of  action  accrued.'*  Moreover,  it  is  said,  in  the 
opinion  in  that  case,  that  the  decision  in  PreArey  v.  WiUiarM^ 
mapraj  "can  hardly  stand  with  the  later  adjudications."  So 
in  applying  tbe  statute  of  limitations  in  a  suit  against  an 
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•zecator  or  administratory  it  was  held  in  tlie  case  cf  Aral  ▼. 
Stane^  112  Mass.  27,  that,  in  oompating  the  two  jears  ^  from 
the  time  of  his  giving  bond/'  the  day  upon  which  the  bond  is 
given  is  to  be  exdnded. 

We  think  the  decisions  in  these  and  in  some  other  cases  in 
this  oonrt  are  so  inconsistent  with  that  in  Presbrey  T.IFtUtams, 
supra,  as  virtually  to  have  overruled  it,  and  it  can  therefore  no 
longer  be  considered  an  authority  in  this  commonwealth. 

The  language  of  the  opinion  in  J^snno  ▼.  6ay,  146  Mass.  118, 
had  no  reference  to  the  question  now  before  the  oonrt  The 
question  in  that  case  was,  whether  the  note  was  payable  im- 
mediately, or  not  until  after  a  demand,  and  the  language  used 
was  applicable  to  it. 

For  authorities  in  harmony  with  our  construction  of  this 
statute,  see  Lester  v.  Oarland^  16  Yes.  248;  Hardy  v.  Syle^  9 
Bam.  A  C.  603;  4  Man.  A  R.  295;  WiUiame  v.  Burgese,  12  Ad. 
A  B.  636;  Webb  v.  Fairmaner,  3  Mees.  &  W.  473;  Young  v. 
Higgon^  6  Id.  49;  Ooret  v.  Lowndes,  11  Sim.  434;  Robinson  v. 
Waddingtonj  13  Q.  B.  753;  Sheets  v.  Selden,  2  Wall.  177,  190; 
ComeU  V.  Ifoutem,  3  Denio,  12;  Blaebnan  v.  Nearing,  43  Conn. 
66;  21  Am.  Rep.  634;  Homes  v.  Smith,  16  Me.  181, 183;  Menges 
T.  Friek,  73  Pa.  St.  137;  Warren  v.  Slade,  28  Mich.  1;  9  Am.  Rep. 
70;  Kimm  v.  Osgood,  19  Mo.  60;  SmiA  v.  CassUy,  9  B.  Mon. 
192;  48  Am.  Dec.  420. 

Judgment  for  the  plaintiff. 


MasofRABLs  Ivsismans.  —  At  to  ths  roaaiBg  «l  Ilis  sistato  «l  Uaito* 
vpon  notes  pftjaUA  sa  danuuiil,  •ompan  (yifeU  t.  MiMgrnr^  81 CU.  S3i; 
fb  88^  and  nots. 
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OoEsraaATioH,  Leabdjit  or,  ior  VsLAVVvwart  Issvm  or  Stock. — A  corporis 
tUm  it  inswvrabU  in  damagM  if  a  oertifioato  of  ite  atook  ia  laanod  to  a 
pnrehaaar  tharaof  by  ita  treasnrer,  with  whom  blank  6artificatoa»  aignad 
by  iti  preaidantk  had  bean  le£t»  thongh  all  the  atock  which  the  eorpora- 
tion  waa  entitled  to  laaae  had  been  pre^ioiuly  iMued  and  the  treasurer 
fraadnlently  iaaned  the  oertificate  in  question.  The  fact  that  certifioatea 
ware  tranafarable  only  upon  the  anrrender  of  the  old  certifioatea,  and 
Uni  ao  old  oartificato  waa  aver  anxrendered,  doea  not  relieve  the  corpo- 
latioa  fram  liability^  if  the  peraon  to  whom  the  stock  waa  iaaned  paid 
fall  Taloa  therefor  and  acted  in  good  faith. 

ov  Stock  w  a  Cobporation  dobs  vot  Assum  Amr  Dtrrr  to 
ibaii  the  randor  of  anch  atook  surrenders  hia  oertifieste  and  tranafen 
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it  «tt  Mm  books  of  the  oorporaiioiu  Thii  it  a  duty  of  tfao  eorporatioa 
towftrdf  both  the  seller  and  the  purchaser,  before  it  issues  the  nesr  oer^ 
tifieate. 

Honox  TO  AH  AoBNT  18  NOT  Impvtbd  TO  HD  PKntoiFAL  whoB  the  agent 
is  engaged  in  the  oomnussion  of  an  independent  fraodulent  act  on  his 
own  aooonnt,  and  the  facts  to  be  imputed  relate  to  this  frandnlent  aot 
Henoe  a  corporation  remains  answerable  for  the  frandnlent  issue  of  stock 
by  one  of  its  officers  to  whom  it  has  given  apparent  authority  to  make 
such  issue,  though  such  officer  is  also  the  broker  of  the  person  to  whom 
the  stock  is  issued,  when  the  latter  acts  in  good  faitii^  and  haa  do  per* 
sons!  knowledge  of  the  frandnlent  act  of  the  offioer. 

If XA8ITRI  or  Damaoib  WKiir  ▲  OoBFORATioir  n  BuMD  by  one  to  whom  a 
certificate  of  its  stock  has  been  fraudulently  inned  by  one  of  its  officers 
is  the  market  value  of  such  stock  at  the  time  when  it  first  refused  to 
reoogniae  the  certificate  in  question  as  yalid,  and  to  permit  a  transfer 
thereof. 

Actions  in  contract  or  tort  to  recoTcr  damages  for  the 
refusal  of  the  defendant  corporation  to  recognise  as  valid  or 
to  permit  the  transfer  of  shares  of  stock  held  by  the  plaintiffs. 
Judgment  in  the  first  case  was  entered  for  the  plaintifiE^  and 
in  the  second  case  for  the  defendant 

/  E.  Abbott^  for  the  plaintiff  in  the  first  case. 

8.  Lineolnj  for  the  plaintiff  in  the  second  case. 

/.  O.  Abbott,  C.  T.  Gallagher^  and  J.  8.  Dean,  tor  the  defend- 
ant. 

FiBLD,  J.  In  the  first  case,  William  Reed,  who  was  the 
treasurer  of  the  defendant  corporation  and  also  a  stock-broker, 
ordered  Henshaw  and  Company,  brokers,  to  sell  for  him,  at 
auction,  ten  shares  of  the  stock  of  the  defendant,  and  the 
plaintiff,  on  November  25, 1882,  bought  of  them  the  ten  shares 
at  auction,  and  paid  them  for  the  stock  on  November  28th;  Hen- 
shaw and  Company  then  executed  and  delivered  a  power  of 
attorney  to  the  plaintiff  for  the  assignment  of  ten  shares  at  any 
time  within  ten  days  from  date,  the  names  of  the  purchaser  and 
of  the  attorney  being  left  blank.  The  plaintiff,  on  November 
29th,  took  this  power  of  attorney  to  the  office  of  the  defendant^ 
delivered  it  to  Reed,  the  treasurer,  who  inserted  in  it  his  own 
name  as  attorney,  and  the  name  of  the  plaintiff  as  assignee. 
He  then  made  out  in  the  name  of  the  plaintiff,  and  delivered 
to  him,  a  certificate  of  ten  shares  of  stock  in  the  usual  form, 
under  the  seal  of  the  corporation,  signed  by  the  president  and 
by  himself  as  treasurer.  The  president  was  in  the  habit  of 
with  Reed  blank  certificates  of  stock  signed  by  him. 
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and  one  of  these  Reed  filled  up,  and  signed  as  treasurer,  and 
delivered  to  the  plaintiff.  Reed  afterwards  entered  on  the 
transfer-book  a  transfer  of  ten  shares  from  himself,  as  agent, 
to  Henshaw  and  Company,  and  then  a  transfer  of  these  ten 
shares  by  himself,  as  attorney  for  Henshaw  and  Company,  to 
the  plaintiff.  Reed  in  fact  had  no  stock,  either  as  agent  or  in 
any  other  capacity,  and  the  whole  amount  of  stock  which  the 
defendant  was  authorised  to  issne  had  then  been  issued  to 
other  persons.  The  plaintiff  acted  in  good  faith,  but  Reed's 
intention  was  firaudulent  throughout  the  whole  transaction. 
The  plaintiff  was  at  this  time  the  owner  and  holder  of  another 
certificate  of  four  shares  of  stock,  and  after  this  he  received 
dividends  on  fourteen  shares,  and  his  name  as  oimer  of  four- 
teen shares  was  entered  on  the  dividend  sheets  of  the  corpora- 
tion, and  in  its  annual  returns,  until  the  frauds  of  Reed  were 
discovered,  in  1886. 

In  the  second  case,  the  plaintiff  was  a  stockholder  of  the 
defendant,  and,  having  money  to  invest,  in  January,  1882, 
applied  to  Reed,  as  a  broker,  to  buy  for  her  eight  additional 
shares  of  the  stock  of  the  defendant.  Reed  informed  the 
plaintiff  that  he  had  bought  the  shares  for  her,  and  she  in 
good  fiuth  paid  him  for  them,  and  received  from  him  a  certifi* 
eate  in  her  name  of  eight  shares  of  stock  in  the  usual  form, 
under  the  seal  of  the  corporation,  signed  by  its  president,  and 
by  Reed  as  its  treasurer.  He  obtained  the  certificate  by  fill- 
ing up  one  of  the  blanks  which  the  president  had  signed  and 
left  with  him.  Before  doing  this,  be  entered  on  the  transfer- 
book  of  the  defendant  a  transfer  of  eight  shares  to  the  plain^ 
tiff  from  himself  as  agent;  but  he  in  fact  had  no  stock  as 
agent  or  otherwise,  and  he  bought  no  stock  for  the  plaintiff, 
and  the  corporation  had  already  issued  all  its  capital  stock. 
The  plaintiff's  name  as  holder  of  these  shares  was  entered 
on  the  dividend  sheets  of  the  company,  and  semi-annual 
dividends  were  paid  to  her,  and  her  name  was  also  regularly 
entered  as  owner  of  these  eight  shares  in  the  annual  returns 
made  to  the  commissioner  of  corporations  until  1886,  when 
this  and  many  other  frauds  of  Reed  were  discovered. 

The  agreed  facts  in  both  cases  show  gross  carelessness  on 
the  part  of  the  president  in  signing  certificates  in  blank,  and 
n^Iigence  on  the  part  of  the  directors  in  not  examining  the 
books  and  discovering  the  fictitious  transfers  of  stock  made 
by  Reed.  In  both  cases,  after  the  frauds  were  discovered,  the 
delJMidant  refused  to  recognise  the  oertificatea  of  stock  as  vi 
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And  refused  to  allow  them  to  be  transferred,  or  to  issue  new 
oertificatee. 

The  counsel  for  the  defendant  does  not  deny  ttiat,  if  these 
certificates  of  stock  had  been  sold  and  duly  assigned  by  the 
plaintiffs  for  value  to  one  who  had  no  knowledge  that  they 
had  been  fraudulently  issued,  the  defendant  would  be  liable 
in  damages  to  the  purchaser.  He  admits  the  general  rule  that 
a  corporation  is  estopped  to  deny  the  validity  of  certificates 
issued  in  proper  form  under  its  seal,  and  duly  signed  by  the 
officers  authorized  to  issue  certificates,  if  they  are  held  by 
persons  who  took  them  for  value  without  knowledge  or  notice 
that  they  had  been  fraudulently  issued:  Moores  v.  Ciiizent^ 
Nationai  Bank^  111  U.  S.  166;  Boston  afid  Albany  Railroad 
V.  Riehardaon^  135  Mass.  478;  MaehinisUf  National  Bank  v. 
Field,  126  Id.  345;  Pratt  v.  Tawfiton  Copper  Mfg.  Co.,  123  Id. 
110;  25  Am.  Rep.  37;  New  York  and  New  Haven  Railroad  v. 
Schuyler,  34  N.  Y.  30,  64;  Titus  v.  Great  WesUm  Turnpike, 
61  Id.  237,  245;  Holbrook  v.  New  Jersey  Zinc  Co.,  57  Id.  616; 
Shaw  V.  Port  Philip  Mining  Co.,  13  Q.  B.  Div.  103.  But  he 
contends  that  the  plaintiffs  were  negligent  in  accepting  the 
new  certificates  without  taking  pains  to  ascertain  whether 
old  certificates  of  a  corresponding  number  of  shares  had  been 
surrendered,  and  a  transfer  made  upon  the  books  of  the  com- 
pany. 

Each  certificate  of  stock  in  the  defendant  company,  as  the 
plaintiffs  knew,  declared  that  the  shares  are  *' transferable  by 
an  assignment  in  the  books  of  said  company  upon  a  surrender 
of  this  certificate.  When  a  transfer  shall  be  made  in  the 
books  of  the  company,  and  this  certificate  surrendered,  a  new 
one  will  be  issued."    See  Pub.  Stats.,  o.  113,  sec.  13. 

The  contention  is,  that  one  object  of  this  provision  was  the 
protection  of  the  corporation  against  the  frauds  of  its  officers 
in  issuing  false  certificates,  and  that  if  the  plaintiffs  in  these 
cases  had  required  that  a  certificate  of  shares  be  delivered  to 
them  with  an  assignment  of  it,  or  a  power  of  attorney  to  assign 
it.  Reed  could  not  have  committed  these  frauds.  We  do  not 
see  why  Reed,  having  been  intrusted  with  blank  certificates 
signed  by  the  president,  might  not  have  issued  certificates  to 
himself,  and  then  assigned  them  when  the  stock  was  sold, 
and  on  the  surrender  of  the  old  certificates  have  issued  new 
certificates.  Perhaps  the  chances  of  detection  would  have 
been  slightly  greater  if  he  had  proceeded  in  this  way.  But 
certainly  this  provision  regulating  the  transfer  of  stock,  if 
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ftntfiided  M  A  protection  to  the  oorporstion  againti  tli*  frmds 
of  it»  offloen,  is  insoffioient  The  prinutfj  purpose  of  it  uik 
doQbtedly  was  to  prescribe  the  manner  in  which  sndh  intangi-^ 
ble  propertf  as  shares  of  stock  should  be  transferred  from  one 
person  to  another,  and  it  required  the  transfers  to  be  made  on 
the  books  of  the  company  that  the  company  might  know  who 
its  slockhidders  were,  and  it  required  the  sunender  of  the  old 
certificate  before  the  new  one  was  issued,  that  there  might  not 
be  two  or  more  certificates  outstanding  for  the  same  shares  of 
stock. 

The  ground  on  which  a  corporation  is  held  liable  to  a  b<ma 
/de  purchaser  for  value  of  Iklse  certificates  of  its  stock  issued 
under  its  seal,  signed  by  the  proper  officers,  and  apparently 
genuine,  is,  that  the  certificates  are  statements  by  the  corpo- 
ration of  fSu^ts  which  it  is  its  duty  to  know,  and  which  cannot 
well  be  known  to  ibe  purchaser.  It  is  the  duty  of  the  proper 
officers  of  the  corporation  to  ascertain  that  its  stock  has  been 
transferred  in  accordance  with  its  by-laws,  and  in  accordance 
with  law,  before  they  issue  a  new  certificate.  The  transfer, 
which  must  be  made  on  the  books  of  the  company,  must  be 
made  by  the  owner  of  the  old  certificate,  or  by  his  attorney  for 
him.  The  surrender  of  the  old  certificate  must  also  be  made 
by  him  or  by  his  attorney.  There  is  no  provision  that  it  shall 
be  made  by  the  purchaser,  as  the  assignee  or  the  attorney  of 
the  seUer.  If  the  seller  undertakes  with  the  purchaser  to 
make  the  surrender  and  the  transfer  on  the  books  of  the  com- 
pany, the  only  thing  left  for  the  purchaser  to  do  is,  to  call 
upon  the  corporation  for  the  new  certificate.  We  see  no  good 
reason  for  holding  that  tiiere  is  a  duty  on  the  part  of  the  pur- 
ehaser  towards  the  corporation  to  see  to  it  that  the  seller 
of  stock  surrenders  his  certificate  and  transfers  it  on  the 
books  of  the  corporation.  That  is  the  duty  of  the  corporation 
towards  both  the  seller  and  the  purchaser  before  it  issues  a 
new  certificate. 

If  the  purchaser  exhibits  to  the  corporation  a  forged  assign* 
ment  of  stock,  or  a  forged  power  of  attorney  to  assign  it,  and 
thus  obtains  a  new  certificate,  which  he  sells,  he  is  liable  to  the 
corporation,  not  because  it  is  his  duty  to  attend  to  the  transfer 
of  stock,  but  because  he  has  impliedly  represented  the  forged 
signature  to  be  the  genuine  signature  of  a  stockholder,  whereby 
he  has  deceived  the  corporation:  Boiton  eie.  E.  B.  v.  BUhard' 
Mm,  185  Mass.  478.  Before  the  passage  of  the  statute  of  1884| 
ohapter  229,  if  not  since,  the  transfer  of  stock  was  usnally  atr 
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tended  to  by  brokers,  if  the  stock  was  bought  and  sold  through 
brokers.  Many  sharee  of  stock  represented  by  a  single  cer* 
tificate  were  often  sold  in  parcels  to  many  different  persons^ 
and  the  seller  made  but  one  surrender,  with  powers  of  attor- 
ney to  transfer  the  parcels  to  the  different  purchasers.  A  pur- 
chaser of  stock  Tiolated  no  duty  to  the  corporation  when  he 
trusted  to  the  seller  to  make  the  assignment  and  the  surren- 
der of  the  old  certificate.  The  utmost  that  can  reasonably  be 
contended  is,  that  the  fact  that  a  certificate  was  not  exhibited 
and  delivered  with  a  power  of  attorney  to  the  purchaser  was 
a  circumstance  to  be  considered  upon  the  question  whether 
the  purchaser  acted  in  good  faith  and  with  due  care. 

In  the  first  case,  it  is  expressly  agreed  that  ''Henshaw  and 
Company  acted  in  good  faith,  and  the  whole  transaction,  on 
their  part,  was  in  accordance  with  their  general  custom,  and 
in  accordance  with  the  general  custom  of  brokers  in  Boston"; 
that  ''nearly  all  of  the  transfers  of  defendant's  stock  made  on 
its  books  while  said  Reed  was  its  treasurer,  and  being  up- 
wards of  two  thousand  in  number,  were  made  by  said  Reed 
as  attorney  of  the  parties  making  the  transfer'';  and  that 
"several  hundred  of  said  transfers,  the  validity  of  which  has 
never  been  questioned  by  said  corporation,  were  made  by  vir- 
tue of  powers  of  attorney  like  that  given  by  Henshaw  and 
Company,  and  where  no  certificate  of  the  stock  so  transferred 
was  ever  issued  to  the  person  or  firm  giving  the  power  of  at- 
torney for  the  transfer,"  it  not  being  ''the  general  custom  of 
brokers  in  the  city  of  Boston  to  take  certificates  of  stock  in 
their  own  names,"  when  "transferred  to  them  for  the  purpose 
of  sale.''  On  these  facts,  we  think  it  clear  that  Allen  exer- 
cised due  care  in  obtaining  a  transfer  of  the  stock,  and  that 
Reed,  in  making  the  transfer,  was  not  his  agent,  but  the  agent 
of  Henshaw  and  Company,  or  the  undisclosed  principal.  In 
issuing  the  new  certificate,  he  was  the  agent  of  the  defendant, 
and  as  the  plaintifi*  cannot  now  be  put  in  $iatu  quOj  the  de- 
fendant must  bear  the  loss. 

In  the  second  case,  the  plaintiff  received  from  Reed,  as 
broker,  a  certificate,  in  her  name,  of  the  stock  which  he  said 
he  had  bought  for  her,  and  there  is  nothing  to  show  that  this 
was  not  the  usual  way  in  which  brokers  transacted  such  busi- 
ness. Apparently,  Mrs.  Craft  acted  as  a  purchaser  through  a 
broker  usually  acted,  and  we  see  no  want  of  due  care  od  her 
part 

Another  question  arises  in  her  case  firom  the  fact  that  Reed, 
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who  eom  milted  the  fraud  upon  the  defendant,  was  also  her 
agent  in  the  transaction.  If  he  be  regarded  as  acting  in  two 
capacities,  and  as  having  committed  the  fraud  in  his  capacity 
as  treasurer,  he  yet,  as  her  agent,  knew  of  and  participated  in 
il  Is  this  knowledge  to  be  imputed  to  her  in  determining 
her  rights  against  the  defendant? 

The  general  rule  is,  that  notice  to  an  agent,  while  acting 
for  his  principal,  of  facts  affecting  the  character  of  the  trans- 
action, is  constructiye  notice  to  the  .principal:  Svit  ▼.  Wood* 
hall,  118  Mass.  391;  Natianal  Secwrity  Sank  r.  Cushmanj  121 
Id.  490;  SartweU  ▼.  iVbrtA,  141  Id.  188;  The  DiBtUled  SpiriU,  11 
Wall.  856.  There  is  an  exception  to  this  rule  when  the  agent 
is  engaged  in  committing  an  independent  fraudulent  act  on 
his  own  account,  and  the  facts  to  be  imputed  relate  to  this 
fraudulent  act.  It  is  sometimes  said  that  it  cannot  be  pre* 
sumed  that  an  agent  will  communicate  to  his  principal  acts 
of  fraud  which  he  has  committed  on  his  own  account  in 
transacting  the  business  of  his  principal,  and  that  the  doc- 
trine of  imputed  knowledge  rests  upon  a  presumption  that  an 
agent  will  communicate  to  his  principal  whatever  he  knows 
concerning  the  business  he  is  engaged  in  transacting  as  agent. 
It  may  be  doubted  whether  the  rule  and  the  exception  rest 
on  any  such  reasons.  It  has  been  suggested  that  the  true 
reason  for  the  exception  is,  that  an  independent  fraud,  com- 
mitted by  an  agent  on  his  own  account,  is  beyond  the  scope 
of  his  employment,  and  therefore  knowledge  of  it,  as  matter 
of  law,  cannot  be  imputed  to  the  principal,  and  the  principal 
cannot  be  held  responsible  for  it.  On  this  view,  such  a  fraud 
bears  some  analogy  to  a  tort  willfully  committed  by  a  ser- 
vant for  his  own  purposes,  and  not  as  a  means  of  performing 
the  business  intrusted  to  him  by  his  master.  Whatever  the 
reason  may  be,  the  exception  is  well  established:  Kennedy  v. 
Green,  3  Mylne  &  K.  699;  Espin  v.  PemberUmj  8  De  Gex  A  J. 
547;  RoUand  v.  HaH,  L.  R.  6  Ch.  678;  In  re  European  Bank, 
L.  R.  5  Ch.  358;  Cave  v.  Caivej  16  Ch.  Div.  639;  KetUewell  v. 
Waleonj  21  Id.  685,  707;  Innerarity  v.  Merehante'  National 
Bank,  189  Mass.  882;  52  Am.  Rep.  710;  Dillaway  v.  Butler, 
185  Mass.  479;  Atlantic  Cotton  MUh  v.  Indian  Orchard  Millg, 
147  Id.  268;  9  Am.  St  Rep.  698;  Howe  v.  Newmarch,  12  Allen, 
49. 

This  caee  seems  to  us  to  &11  within  this  exception.  Al- 
though the  fraudulent  act  of  Reed  may  not  have  been  com- 
mitted with  the  intention  of  cheating  the  plaintiff,  yet  that 
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was  its  legal  effect;  and  it  was  a  fraudulent  aet,  committed 
by  him  for  his  own  benefit,  the  actual  effect  of  which  would 
have  been  wholly  to  avoid  the  transaction  if  the  plaintiff  had 
known  of  it. 

The  present  cases,  we  think,  fall  within  the  principle  that^ 
where  one  of  two  innocent  persons  must  suffer  a  loss  from  the 
fraud  of  a  third,  the  loss  must  be  borne  by  him  whose  meif^* 
gence  enabled  the  third  person  to  commit  Uie  frand. 

The  defendant  cannot  be  compelled  to  issue  new  certificates 
or  to  recognize  the  old  ones  as  valid,  because  to  do  so  would 
cause  an  overissue  of  its  capital  stock;  but  it  is  liable  in  dam- 
ages. In  assessing  damages,  the  superior  court  has  taken  the 
value  of  the  stock  to  be  its  market  value  at  the  time  when  the 
defendant  first  refused  to  recognize  the  stock  as  valid,  and  to 
permit  a  transfer  of  it.  This  would  be  the  rule  of  damages  if 
the  certificates  were  valid:  SargetU  v.  FrarMin  Ins.  Co,<,  8  Pick. 
90;  19  Am.  Dec.  306;  Wyman  v.  American  Powder  Co,<,  8  Cnsh. 
168.  We  think  that  the  same  rule  of  damages  applies  to  these 
certificates:  In  re  Bahia  and  San  Franciseo  RaUwayi  L.  B.  3 
Q.B.  684 

The  cases  having  been  submitted  on  agreed  statements  of 
fact,  no  question  arises  as  to  the  form  of  the  actions.  Upon 
the  plaintiffs  severally  filing  in  the  superior  court  the  certifi- 
cates properly  assigned  to  the  defendant,  judgments  may  be 
entered  for  the  plaintiffs. 

So  ordered.  ___ 

OoKPORAnom.  — The  Mte  of  an  aaihoriMd  officer  of  a  oorpomlkNi  aro 
binding  upon  tho  corporation;  and  when  ho  is  acting  within  the  apparent 
icope  of  hia  anthority,  ooe  dealing  with  him  is  not  bound  to  haTC  knoidedfe 
ef  extrinsic  facts  midcing  it  improper  for  him  to  act  in  the  parfeiealar  easot 
OndU  Co.  T.  Horn  MaekSn^  Otk,  64  Conn.  307;  1  Am.  St.  Rep..  123. 

GoBPORATiOHS  ABB  LiABLB  to  toma  JSde  hdidsrs  of  frandalent  stock:  St^ 
plf  DUeh  Oo.  T.  mUoU,  10  Col.  327;  8  Am.  St.  Rep.  687.  So  where  the 
treasurer  of  a  corporation,  whose  dn^  it  was  to  issne  oertificates  of  stock, 
fraudulently  issued  oertificates  in  regular  form,  hut  not  representing  any  real 
stock,  and  pledged  them  to  secure  money  for  himself,  the  oorporatian  was 
liable  to  the  pledgee,  who  had  no  notice  of  the  fraud,  for  the  money  lent^  and 
interest  thereon:  Tome  ▼.  Pcarhenimrgk  R.  R.  Co.,  89  Md.  36;  17  Am.  Repu 
640;  compsM  FaningUm  ▼.  SoiUh  BotUm  R.  R.,  160  Mass.  406;  poti^  p.  222. 

Am  Aokht's  Enowlkdob  n  hot  ixFUTABLB  to  his  principal  when  the 
agent  is  guilty  of  independent  fraud  upon  his  own  aocounti  Itimrm  U$  t. 
Merchant  NaL  Bank,  139  dass.  332;  62  Am.  Rep.  710;  and  compare  Fkwt 
Nat.  Bank  t.  Drake,  29  Kan.  31 1;  44  Am,  Rep.  646;  note  ta  Fnhj/iM 
Bamkw.  CSboN,  39Id.  322-331. 
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PftoroaD  CbBTOBATioii,  Contract  xm  Kami  and  fob  Bbnor  w.  —  If 
oontraet  Ib  made  In  the  name  and  for  the  benefit  of  a  projected  oorpo* 
ration,  auoh  corporation,  after  its  organization,  cannot  become  a  party 
to  the  contract  even  by  adopting  or  ratifying  it. 

COKTBACT    MaDB    BY    FbOMOTBBB    OV    A    PbOJKOTBD    CORPORATION    IB    ita 

uama  and  for  ita  benefit  moat  be  treated  aa  the  contract  of  anch  pro- 
molera  acting  either  jointly  aa  indiTJduala  or  aa  general  partners,  and 
thoy  may,  even  after  the  organization  of  the  oorporation,  maintain  an 
action  for  a  breach  of  anch  contract. 

VLmb  JimiOATA.  —  Jndgment  against  a  corporation  aoing  npon  a  contract 
made  before  ita  organization,  for  ita  benefit,  ia  not  a  bar  to  a  aubae- 
qnent  action  on  the  aame  contract  for  the  aame  breach  thereof,  brought 
bj  the  promotera  of  the  corporation,  who^  before  anch  organization,  had 
entered  into  the  contract  in  the  name  of  the  corporation,  and  for  its 
benefit. 

Dakaobs  Which  shocld  bb  Awabdbd  to  thb  Pbomotbbs  or  a  Corpo- 
RATION  BOB  A  Bbbacb  ov  Contbaot,  entered  into  by  them  in  the  name 
and  for  the  benefit  of  the  proposed  corporation,  are  not  restricted  to  snch 
aa  the  plaintifb  themaelvea  have  snffered  independently  of  their  partner- 
ship aaaociation,  but^ahonld  inolnde  all  the  damagea  for  which  any  re- 
ooTery  can  be  had  by  any  one  npon  snch  contract  for  snch  breach;  and 
where  the  oontraot  was  to  fnmiah  machinery  which  could  not  be  pro- 
oarad  in  the  market,  the  partiea  must  be  presomed  to  have  contracted 
in  reference  to  the  declared  purpcee  for  which  the  machines  were  to  be 
fnniialiad,  and  that  purpose  may  be  considered  in  assessing  the  dam- 


AcnoN  of  contract  brought  by  Francis  R.  Abbott,  Charles 
KeOy  and  William  B.  Kempton  against  Herbert  L.  Hapgood 
and  Alvord  Smith,  'Uate  copartners  under  the  name  of  Hap- 
good and  Smith,"  to  recover  damages  for  breach  of  agreement 
to  famish  certain  match-machines  and  match-splints.  The 
complaint  was  in  three  counts.  The  writ,  dated  May  12, 
1888,  described  the  plaintiffs  as  being  "all  of  Philadelphia,  in 
the  state  of  Pennsylvania,  as  they  are  copartners  and  asso- 
ciated together  in  business  under  the  firm  name  and  style 
Penn  Match  (Jompany,  Limited."  The  first  count  was  as 
follows:  "The  plaintiffs  say  the  defendants,  for  a  valuable 
consideration,  entered  into  a  contract  with  them,  in  their 
associated  name  and  style  of  the  Penn  Match  Company, 
Lamitedy  to  furnish  the  plaintiffs  with  one  setting  and  one 
rolling-off  machine  for  the  manufacture  of  matches,  which 
contract  was  reduced  to  writing,  and  signed  by  the  defendants, 
a  copy  of  which  writing  is  hereto  annexed,  marked  ^A';  that 
the  machines  so  contracted  for  were  not  furnished  on  or  before 
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April  1,  1882,  as  in  said  writing  agreed,  but  that  plaintiffs  ex< 
pressly  waived  the  non-performance  of  said  contract  in  point 
of  time,  and  both  parties  agreed  that  the  performance  of  the 
said  contract  should  proceed  after  said  specified  time;  that 
the  plaintiffs  performed  and  stood  ready  at  all  proper  times 
to  perform  the  said  contract  on  their  part,  but  the  defendants, 
unmindful  of  their  obligations  thereunder,  on  the  twenty- 
fourth  day  of  May,  1882,  refused  to  perform  their  said  con- 
tract, and  have  ever  since  neglected  and  refused  to  perform 
the  same,  whereupon  an  action  accrued  to  the  plaintiffs  for 
damages  for  the  breach  of  said  contract  And  the  plaintiffs 
further  say  that  they  suffered  great  loss  and  damage  by  rea- 
son of  the  breach  of  their  said  contract  by  the  defendants;  and 
specially  allege  that,  in  view  of  the  making  of  the  said  con- 
tract, they  expended  large  sums  of  money  in  building  build- 
ings, and  otherwise  preparing  to  put  said  machines,  for  which 
they  had  so  contracted  with  the  defendants,  in  use  in  the 
manufacture  of  matches;  and  by  reason  of  the  defendants' 
said  defaults  plaintiffs  lost  large  sums  of  money  in  respect  of 
said  buildings  and  said  business,  and  were  greatly  delayed, 
interrupted,  and  stopped  in  said  business,  and  lost,  by  reason 
of  such  defaults  of  defendants,  large  sums  of  money  and  great 
profits,  and  the  use  of  such  buildings,  all  of  which  buildings, 
business,  use  of  buildings,  and  profits  were  in  contemplation 
of  both  parties  as  dependent  on  the  defendants'  performance 
of  their  contract  at  the  time  of  the  making  of  such  contract'' 
The  exhibit  A  referred  to  and  annexed  was  as  follows: — 

*^Athol,  Mass.,  March  1,  1882. 
*^We,  the  undersigned,  agree  to  furnish  the  Penn  Match 
Company,  Limited,  of  Philadelphia,  Pennsylvania,  one  setting 
and  one  roUing-off  machine  at  prices  named  (two  hundred 
dollars,  one  hundred  dollars),  cash,  f.  o.  b.,  on  or  before  April 
13,  1882.  Hapqood  and  Smith." 

The  second  count  differed  from  the  first  only  in  asserting 
that  the  agreements  made  by  the  defendants  required  them 
to  furnish  plaintiffs  with  four  setting-machines  and  one 
rolling-machine  according  **to  written  memorandum  of  such 
contract"  The  memorandum  thus  referred  to  was  written 
underneath  the  agreement  set  out  in  the  first  count,  and  was 
as  follows:  — 

** Accept  order  in  addition  to  above  of  four  setting  and  one 
roUing-off  machines,  to  be  furnished  as  soon  as  possible  there- 
after. Hapqood  and  Smith." 
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The  third  eonnt  was  also,  in  substance,  like  the  first,  except  thai 
it  stated  an  i^reement  to  have  been  made  by  defendants  un- 
der seal,  dated  March  1, 1882,  and  signed  by  them,  and  purport- 
ing to  be  a  contract  *'to  furnish  the  Penn  Match  Company, 
Limited,  of  Philadelphia,  Pennsylvania,  for  one  year  from  date» 
three  hundred  gross  of  the  best  quality  match-splints  per  day, 
or  any  such  quantity  as  they  may  order."  The  complaint  was 
demurred  to  on  the  following  grounds:  "  1.  Said  declaration 
and  the  several  counts  thereof  do  not  set  forth  any  cause  of 
action  substantially  according  to  the  rules  contained  in  the 
statutes  of  the  commonwealth  relating  to  pleading;  2.  The 
several  contracts  in  writing  set  out  in  said  declaration  are 
without  mutuality,  and  never  were  binding  on  the  defend- 
ants." When  the  case  came  on  for  trial  in  the  superior 
court,  it  was  agreed  that  the  questions  raised  by  the  demurrer 
naight  be  there  raised.  Kempton,  though  formerly  a  partner 
with  the  other  plaintiffs,  withdrew  from  the  firm  before  this 
action  was  begun.  The  evidence  ofiered  tended  to  show  that, 
in  February,  1882,  Abbott,  Kempton,  and  Kee  agreed  to  form 
a  limited  liability  company,  under  the  laws  of  Pennsylvania, 
to  carry  on  the  manufacture  of  matches  in  Philadelphia,  under 
the  name  of  the  Penn  Match  Company,  Limited,  and  to  build  a 
factory  if  they  could  obtain  the  machines  hereinbefore  referred 
to  from  the  defendants,  who  only  could  furnish  them.  The 
plaintiffs  thereupon  applied  to  the  defendants,  who  entered 
into  the  contract  in  question.  The  plaintiffs,  at  the  time,  stated 
to  defendants  their  purpose  to  form  a  company,  and  that  they 
would  not  proceed  with  its  organization,  nor  cause  a  factory 
to  be  built,  unless  they  could  make  the  contract  with  the  de- 
fendants to  furnish  the  machines.  The  contracts  were  there- 
upon signed  by  the  defendants,  at  their  respective  dates;  but 
subsequently,  by  letter  of  May  24,  1882,  the  defendants  re- 
fused to  furnish  the  machines.  Afterwards,  by  an  agreement 
dated  October  3,  1883,  plaintiffs  perfected  the  organization  of 
the  proposed  company.  A  factory  was  then  built  for  it,  and 
it  began  to  do  business.  Plaintiffs  offered  evidence  to  show 
the  expense  incurred  and  the  damages  sustained  by  the  com- 
pany, and  also  the  damages  to  them  as  individuals,  indepen- 
dent of  their  membership  of  the  company,  resulting  from  the 
refusal  of  the  defendants  to  deliver  machines  and  splints. 
Defendants,  on  their  part,  offered  in  evidence  a  judgment  in 
their  favor  in  the  case  of  Penn  Match  Co.  v.  Hapgood^  reported 
in  141  Mass.  145,  and  thereupon  they  asked  the  judge  to  rule 
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that  there  was  no  evidence  to  warrant  a  verdict  for  the  plain- 
tiff; that  the  contracts  were  in  terms  with  the  Penn  Match 
Company,  Limited,  and  as  that  company  was  not  organized 
at  the  time  the  contracts  were  entered  into,  there  was  never 
any  contract  which  could  bind  that  company,  and  that  the 
plaintiffs  cannot  recover,  and  that  the  judgment  offered  in 
evidence  by  defendants  is  a  bar  to  this  action.  The  judge  re- 
fused to  rule  as  requested  by  the  defendants,  and  declared  the 
law  to  be  that  the  association,  by  the  agreement  of  October  3» 
1882,  is  so  different  from  the  organization  of  plaintiffs,  as  gen- 
eral partners,  that,  in  this  case,  no  damage  suffered  by  the 
association  can  be  recovered,  and  that  the  only  damages  re- 
coverable are  such  as  the  plaintiffs  themselves  suffered  inde- 
pendently of  the  membership  of  the  association.  The  case 
was  then  reported  to  this  court  for  its  determination.  If  the 
rulings  were  correct,  the  damages  were  to  be  assessed  by  an 
assessor.  If  the  demurrer  should  be  sustained  on  a  ground 
curable  by  amendment,  such  amendment  should  be  permitted. 
If  the  verdict  ought  to  have  been  ordered  for  the  defendants, 
judgment  was  to  be  entered  for  them;  but  if  the  plaintiffs 
were  entitled  to  recover  other  and  further  damages,  the  ver* 
diet  was  to  be  set  aside,  and  a  new  trial  ordered. 

W.  S.  B.  HopHns^  for  the  plaintiffs. 
F.  P.  Oovlding^  for  the  defendants. 

Knowlton,  J.  According  to  the  terms  of  the  report  in  this 
case,  if  the  demurrer  should  have  been  sustained  on  grounds 
which  could  have  been  removed  by  amendment,  the  plaintiffs 
are  to  be  permitted  to  amend.  The  defendants  have  made  no 
point  upon  the  use  of  the  present  tense  instead  of  the  past 
tense  in  the  allegation  in  the  writ  as  to  the  partnership  of  the 
plaintiffs,  and  if  that  is  material  it  may  be  corrected  by  amend- 
ment. In  each  count  of  the  declaration,  after  alleging  that 
there  was  a  valuable  consideration  for  the  defendants'  contract, 
the  plaintiffs  aver  that  the  contract  was  reduced  to  writing, 
and  set  out  as  the  contract  a  writing  which  shows  no  consider- 
ation nor  mutuality,  but  merely  an  undertaking  on  one  side. 
To  state  the  contract  truly,  they  should  set  out  in  each  count 
their  own  agreement,  which  constituted  the  consideration  for 
the  agreement  made  by  the  defendants. 

The  substantive  grounds  of  defense  rest  upon  the  rulings 
and  refusals  to  rule  in  regard  to  the  effect  of  the  evidence* 


L^ 
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• 
There  was  an  attempt  to  recover  under  the  contracts  now  before 
us  by  a  suit  brought  in  the  name  of  the  Penn  Match  Com- 
pany, Limited,  against  these  defendants.  In  that  case  the 
plaintiff  was  alleged  to  be  a  corporation,  and  the  hearing  and 
decision  were  upon  a  demurrer  which  admitted  that  allegation 
to  be  true.  If  we  assume  that  the  limited  partnership  organ- 
ized under  the  laws  of  Pennsylvania  was  so  far  an  entity  sepa- 
rate from  the  persons  who  were  members  of  it  that  it  could 
sue  and  be  sued  in  this  commonwealth  as  a  corporation  can, 
it  is  quite  clear  that  it  was  not  a  party  to  the  contracts  de- 
clared on:  Penn  Match  Co.  v.  Hapgoody  141  Mass.  145.  If  a 
contract  is  made  in  the  name  and  for  the  benefit  of  a  projected 
corporation,  the  corporation  after  its  organization  cannot  be- 
come a  party  to  the  contract,  even  by  adoption  or  ratification 
of  it:  Kelner  v.  Baxter^  L.  R.  2  Com.  P.  174;  Qunn  v.  London 
etc.  Ins.  Co.y  12  Com.  B.,  N.  8.,  694;  Melhado  v.  Porto  AUgre 
etc.  R'y,  L.  R.  9  Com.  P.  503;  In  re  Empress  Engineering  Co.^ 
16  Ch.  Div.  125. 

Upon  the  facts  reported  in  the  present  case,  the  defendants 
as  w^ll  as  the  plaintiffs  must  have  understood  that  the  limited' 
partnership  was  only  projected,  and  that  the  plaintiffs,  acting 
jointly  as  individuals  or  as  general  partners,  constituted  the 
only  party  who  could  contract  with  the  defendants  in  the  man- 
ner proposed.  It  is  evident  that  both  parties  intended  to  enter 
into  binding  contracts.  As  recited  in  the  report,  for  the  pur- 
pose of  carrying  out  their  agreement  to  form  a  limited  part- 
nership, ^and  in  the  name  of  and  for  the  benefit  of  the 
projected  company,  the  plaintiffs  applied  to  the  defendants^ 
who  made  the  contracts  in  question,  and  the  plaintiffs  made 
known  to  the  defendants  that  the  projected  company  would 
proceed  with  its  organization,  and  would  cause  a  factory  to  be 
built  for  it,  only  in  case  they  could  make  a  contract  with  the 
defendants  to  furnish  the  machines." 

We  are  of  opinion,  in  view  of  the  facts  known  to  both  par- 
ties, that  the  plaintiffs  must  be  deemed  to  have  been  jointly 
contracting  in  the  only  way  in  which  they  could  lawfully  con- 
tract, and  that  they  assumed  the  name  Penn  Match  Com- 
pany, Limited,  as  that  in  which  they  chos^  to  do  business  in 
reference  to  the  projected  limited  partnership  until  their  organ- 
ization should  be  completed,  and  they  should  turn  over  the 
business  to  the  new  company,  which  would  be  composed  of 
themselves  in  a  new  relation.  This  seems  to  be  warranted  by 
the  language  of  the  report,  and  entirely  consistent  with  their 
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purpose  made  known  to  the  defendants;  and  in  this  way  only 
can  effect  be  given  to  their  acts. 

The  judgment  in  the  former  suit  is  no  bar  to  this  action,  for 
that  suit  was  brought  by  a  different  plaintiff. 

On  the  subject  of  damages,  the  report  does  not  sufficiently 
state  the  evidence  to  enable  us  fully  to  determine  the  rights  of 
the  parties.  As  we  understand  the  rule  laid  down  by  the  pre- 
siding justice,  that  **  the  only  damages  which  can  be  recovered 
are  such  as  the  plaintiffs  themselves  have  suffered  indepen- 
dently of  their  membership  of  the  association,"  we  are  of  opin- 
ion that  it  is  too  narrow.  In  the  view  which  we  take  of  the 
agreement,  the  plaintiffs  contracted  for  articles  to  be  delivered 
to  themselves.  They  informed  the  defendants  that  they  had 
agreed  to  organize  a  limited  partnership,  of  which  they  were 
to  be  the  sole  members,  and  that  they  made  the  contracts  to 
enable  them  profitably  to  carry  on  business  in  their  new  or- 
ganization. By  reason  of  the  defendants'  breach  of  contract, 
the  plaintiffs  were  unable  to  turn  over  to  the  new  company  the 
property  which  they  should  have  received  for  that  purpose, 
and  they  have  been  unable  to  establish  that  company,  and 
start  it  in  its  work  under  such  favorable  auspices,  and^with 
such  an  equipment  for  the  transaction  of  a  profitable  business, 
as  if  the  defendants  had  performed  their  contracts.  The  only 
damages  for  which  the  defendants  are  liable  to  any  one  must 
be  recovered  in  this  action;  and  inasmuch  as  the  machines 
could  not  be  procured  in  the  market,  we  are  of  opinion  that 
the  parties  must  be  presumed  to  have  contracted  in  reference 
to  the  declared  purpose  for  which  they  were  to  be  furnished, 
and  that  that  purpose  may  be  considered'in  assessing  the  dam- 
ages: Somen  v.Wrighty  115  Mass.  292;  Toumsend  v.  Niekersan 
Wharf  Co.,  117  Id.  501;  Manning  v.  Fitch,  138  Id.  278;  White- 
head and  Athertpn  Machine  Co.  v.  Ryder,  139  Id.  366;  Cory  v. 
Thames  Ironworks  and  Shipbuilding  Co,,  L.  R.  8  Q.  B.  181; 
Portman  v.  Middleton,  4  Com.  B.,  N.  S.,  322;  McHose  v.  Ftil- 
mer,  73  Pa.  St  365. 

We  do  not  intimate  that  the  plaintiffs  are  to  receive  any 
damages  as  members  of  the  limited  partnership,  but  only  that 
the  damages  which  they  suffered,  if  any,  by  reason  of  the  de- 
fendants' preventing  them  from  successfully  establishing  and 
fitting  out  a  business  to  be  conducted  by  them  as  a  limited 
partnership,  may  be  recovered.  The  mere  fact  that  they  ar- 
ranged to  conduct  their  business  by  a  limited  partnership  un- 
der the  statute  of  Pennsylvania  does  not  deprive  them  of  the 


Nov.  1889.]  LiMDBBY  V.  Lbiqhton.  199 

rights  which  they  then  had  in  the  bosinesSi  nor  of  the  advan- 
tages which  properly  belonged*  to  it.  The  value  of  the  articles 
contracted  for  may  be  estimated  in  reference  to  their  intended 
use  in  the  business  for  which  the  defendants  were  to  furnish 
them. 

The  plaintiffs  are  to  have  leave  to  amend  their  writ  and 
declaration  as  they  shall  be  advised,  and  the  case  is  to  stand 
for  triaL 

So  ordered.  • 

CoRPOBAiTOKa  —  A  oorporatioii  It  a  legsl  entity,  aepMate  and  diitinol 
from  the  indiTidn«ls  who  are  its  ttockholden,  aod  is  not  afiboted  by  the  per- 
WMial  ijghta,  obligationg,  or  tranaactiona  of  ita  individual  atockholders  with 
third  peraonay  whether  anoh  righta  aocmed  or  obligationa  were  incurred  before 
or  after  incorporation:  Moantte.  Hdw.  Oo,  t.  Tawen  Hdm.  Oa.9  87  Ala.  206; 
IS  Am.  St  Bep  n. 


LiNDSBY  t;.  Lbighton. 

[160  Mabsaohusrts,  186w] 

Lavdlokd^  Who  Lzabli  as.  —  One  may  be  a  landlord  who  ia  not  an  owner, 
and  a  landlord  cannot  escape  from  hia  obligation  aa  anoh  by  showing  that 
he  ia  not  an  owner  of  the  property.  A  rerdiet  against  one  aa  a  landlord 
of  premiaes^  the  title  to  which  ia  in  his  wife,  is  snstained  by  CTidenee 
that  when  applied  to  by  plaintiff,  and  asked  whether  he  had  a  tenement 
to  let»  he  answered  "  yes,"  gave  plaintiff  the  key,  talked  with  him  about 
repairs,  and  afterwards  collected  rent  from  him  for  aeveral  months,  giv- 
ing receipts  therefor,  generally  in  his  own  name. 

LavDLoaD  n  Answsbablb  iob  Dbteois  nr  the  Pbikisis  ov  Which  Hb 
HAS  No  Actual  Khowuii>oi[^  and  through  which  his  tenants  are  in- 
Jored.  The  landlord'a  duty  is  that  of  oare,  and  his  ignorance  is  no 
defense. 

ToBT  for  injuries  to  plaintiff  by  fitlling  down  a  flight  of 
steps  leading  from  a  tenement  leased  to  him  by  the  defendant 
The  title  to  the  property  was  in  the  ^defendant's  wife.  There 
was  testimony  tending  to  show  that  the  plaintiff,  in  Novem* 
ber,  1887,  called  upon  the  defendant,  and  asked  him  if  he  had 
a  tenement  to  let.  The  defendant  answered  ^*  yes,"  and  gave 
plaintiff  the  key  to  the  tenement,  talked  with  him  about  re- 
pairs, saying  he  should  not  do  much  in  that  way  because  he 
intended  to  make  a  change  in  the  building,  collected  the  rents 
for  each  month  from  December,  1887,  to  October,  1888,  nearly 
always  giving  receipts  therefor  in  his  own  name;  that  after 
the  accident,  defendant  said  if  he  was  to  blame  he  was  ready 
to  make  it  right;  that  he  would  see  plaintiff  again  about  it* 
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There  was  no  evidence  of  any  knowledge  on  the  part  of  the 
defendant  of  the  defects  from 'which  the  accident  occurred, 
but  the  evidence  tended  to  show  that  the  premises  were  in  the 
same  condition  as  when  plaintiff  hired  them,  and  that  the  de- 
fendant passed  over  the  premises  from  time  to  time  when  he 
went  to  the  building  to  collect  rent  and  for  other  purposes. 
The  defendant  requested  the  judge  to  rule  that  plaintiff  was 
not  entitled  to  maintain  the  action,  because  the  evidence  did 
not  show  that  defendant  was  the  landlord  at  the  time  of  the 
injury;  that  there  was  no  evidence  of  any  knowledge  on  the 
part  of  defendant  of  the  defects  from  which  the  accident  oc- 
curred; and  third,  *'  that  the  obligation  of  the  landlord  to  repair 
common  ways  and  passages  has  not  been  extended  so  far  as  to 
require  a  reconstruction  of  the  ways  on  a  different  plan,  if  the 
ways  as  they  existed  when  the  premises  were  hired  were  not 
altogether  convenient  or  safe  by  reason  of  some  fault  in  the 
original  plan  which  was  apparent"  The  judge  refused  to 
rule  as  requested,  and  instructed  the  jury  that  the  defend- 
ant's duty  was  to  use  reasonable  care  to  keep  the  platform  and 
steps  in  proper  condition,  and  that  he  would  be  liable  for  the 
want  of  such  care,  although  he  had  no  knowledge  of  the  de- 
fect, if  the  injuries  of  the  plaintiff  were  occasioned  solely  by 
the  defendant's  failure  to  use  reasonable  care  to  keep  the  steps 
in  proper  condition.    Verdict  for  plaintiff. 

/.  W.  Corcoran  and  H.  Parker^  and  C  C.  Fdton^  for  the 
plaintiff, 

/.  Smithy  for  the  defendant. 

C.  Allen,  J.  1.  It  was  a  question  of  fact  whether  the  rela- 
tion of  landlord  and  tenant  existed  between  the  parties.  The 
actual  ownership  of  the  premises  is  only  one  element  to  be 
considered  in  deterniinii^  this  question.  One  may  be  a  land- 
lord who  is  not  the  owner.  The  tenant  cannot  escape  from 
his  obligations  by  showing  that  his  landlord  had  no  legal  title; 
nor  can  the  landlord  escape  from  his  obligations  by  showing 
the  same  thing.  The  obligations  of  the  tenant  to  his  landlord, 
and  of  the  landlord  to  his  tenant,  are  reciprocal;  and  they  de- 
pend upon  the  existence  of  that  relation,  and  not  upon  the 
validity  of  the  landlord's  title.  And  the  same  rule  is  appli- 
cable in  case  of  a  tenancy  at  will:  Cobb  v.  Amoldj  8  Met.  398, 
402;  Hilboum  v.  Fogg^  99  Mass.  11;  Holbrook  v.  Young,  108 
Id.  83,  85.     The  court  properly  refused  to  rule  that  there  was 
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no  evidence  from  which  the  jury  would  be  authorized  to  find 
that  the  defendant  was  the  landlord  of  the  plaintiff.  The  evi- 
dence tended  to  show  that  the  defendant  assumed  to  be  the 
owner  of  the  premises,  and  conducted  himself  as  such,  both 
before  and  after  the  accident,  and  assumed  the  position  of  land- 
lordy  and  as  such  contracted  with  the  plaintiff. 

2.  It  was  not  necessary  to  show  that  the  defendant  had  ac- 
tual knowledge  of  the  defect.  His  duty  was  that  of  due  care; 
and  ignorance  of  the  defect  was  no  defense:  OUl  ▼.  Middletonj 
105  Mass.  477;  7  Am.  Rep.  548.  See  also  Headman  ▼.  Con- 
way, 126  Mass.  874;  Loaney  ▼.  McLean,  129  Id.  33;  37  Am. 
Rep.  295;   Watkine  ▼.  GoodaU,  188  Mass.  533. 

3.  There  was  no  occasion  to  give  the  third  instruction  asked 
for,  since  there  was  no  question  in  the  case  which  involved  the 
necessity  of  a  reconstruction  of  the  platform  on  a  different 
plan.  The  plaintiff  did  not  complain  of  the  plan  of  oonstruo- 
tion,  but  of  the  looseness  of  a  board  of  plank. 

Exceptions  overruled. 

IiAiTDLOBC  AMD  Tbhamt.  —  Ai  to  the  liability  of  a  leMor  to  hb  tsnant  for 
nninncea  or  i&juriea  from  a  faQnre  to  repair  the  leased  prendsee:  Note  to 
(%  qf  LoweU  t.  SpauUimg,  60  Am.  Deo.  77^779;  note  to  Oodley  ▼.  Hagerty, 
69 Id.  733^  784;  Carmm  t.  OwUey,  26  Pa.  St  111;  67  Am.  Dec.  404.  A  land- 
lord  leacing  upper  stories  of  his  bailding  for  Irasiness  purposes,  representing 
tiiem  to  be  sufficiently  strong  for  that  use,  but  knowing  them  to  be  other- 
wise, is  liable  for  injuries  to  tenants,  to  whom  he  sabseqaently  lets  the  lower 
stories,  received  from  an  OTerloading  of  the  upper  flours  by  the  upper  tenant: 
Bnumriek-Balke'CoUender  Co.  ▼.  Beea^  69  Wis.  442.  So  the  landlord  dirid- 
ing  his  building  into  several  tenements,  and  retaining  control  of  the  balls  and 
stairways  for  the  common  use  of  all  the  tenants,  is  liable  for  injuries  sus- 
tained by  reason  of  defects  in  such  haUs  and  stairways,  though  he  is  not 
responsible  for  defects  which  do  not  render  the  haUs  and  stairways  reason- 
ably unfit  for  use,  or  which  reasonable  care  and  skill  would  not  prevent: 
OiUton  V.  RdUjf,  60  N.  J.  L.  26;  nor  is  a  landlord  of  business  property  re- 
sponsible to  hia  tenant's  servant  for  personal  injuries  resulting  from  a  defect- 
ive stairway  upon  the  premises  used  in  connection  with  the  business  of  the 
tenant^  unlesa  the  lease  expressly  covenants  that  the  landlord  should  make 
each  repairs^  the  neglect  to  make  which  caused  the  defect  complained  of: 
Wia$mT.  Treadweii,  81  Od.  68. 
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MoMahon  V.  Gray. 

(UO  MASSl.CHU8Vm,  980.) 

SxaouTToir,  Wkat  Subjsot  to. —Widow's  Right  to  hatx  Down  Ai- 
noviD  to  her  out  of  the  lands  of  her  deceased  hosband  is  not  subject  to 
an  exeention  at  law, 

Ceiditob's  Bill,  What  Subjiot  to.  —Widow's  Right  to  rati  Downs 
AssiOKBD  TO  Hbr  may  be  subjected  to  the  payment  of  her  debts  by  a 
proceeding*in  equity,  by  which  a  reoeirer  may  be  appointed  with  an* 
thori^  to  proceed  in  her  name  to  have  such  dower  assigned  to  bar,  and 
to  reoelTe  the  rents  and  profits  thereof. 

Bill  in  equity  praying  that  the  interest  and  right  of  the 
defendant  to  have  dower  assigned  to  her  out  of  the  estate  of 
her  deceased  husband  be  applied  in  payment  of  plaintiffs' 
debt;  that  a  receiver  be  appointed  with  authority  to  proceed 
in  the  defendant's  name  to  have  such  dower  assigned  her,  and 
to  receive  the  rents  and  profits  thereof,  and  that  she  be  en- 
joined from  conveying  or  disposing  of  her  right  and  interest 
The  bill  was  demurred  to  for  want  of  equity,  on  the  ground 
that  the  plaintiffs  had  an  adequate  remedy  at  law.  The  de- 
murrer was  sustained,  bill  dismissed,  and  plaintiffs  appealed. 

F.  A.  OoBkiU  and  W.  Thayer,  for  the  plaintiffs. 
/.  H,  Bancroft,  for  the  defendant 

Field,  J.  We  think  it  clear  that  the  right  of  the  defendant 
to  have  dower  assigned  to  her  out  of  the  lands  of  her  deceased 
husband  cannot  be  attached  or  taken  on  execution  in  an  ac- 
tion at  la*w.  The  statutes  relating  to  dower  have  not  made  a 
dowress  a  tenant  in  common  with  others  in  the  lands  of  her 
deceased  husband.  The  statutes  which  in  some  cases  give  to 
a  widow,  in  lieu  of  dower,  an  estate  for  her  life  in  one  half  of 
the  lands  of  which  her  husband  died  seised  in  fee,  or  which 
give  to  her  an  estate  in  fee  in  such  lands  to  an  amount  not 
exceeding  five  thousand  dollars,  have  been  held  to  be  modifi- 
cations of  the  statutes  of  descent,  and  to  vest  the  title  to  these 
estates  in  the  widow  immediately  on  the  death  of  her  hus- 
band: Sears  v.  Sears,  121  Mass.  267;  Lavery  v.  Egan,  143  Id. 
389.  But,  as  was  said  in  Sears  v.  Sears,  supra:  "The  title 
thus  vested  in  the  widow  wholly  differs  from  a  mere  right  of 
dower,  which  extends  to  all  lands  owned  by  the  husband  at 
any  time  during  the  coverture,  and  confers  no  seisin  until  it 
has  been  assigned  to  her."  Before  the  dower  is  assigned,  the 
widow  has  no  legal  estate  in  the  land  upon  which  au  execu- 
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lion  can  be  leyied;  Oooeh  v.  Athinsy  14  Mass.  378;  Hildreih  ▼. 
Thompson,  16  Id.  191;  Croade  v.  Ingraham,  13  Pick.  38, 

At  common  law,  a  dowrcBS  could  not  enter  until  her  dower 
bad  been  assigned.  After  dower  had  been  assigned,  and  she 
had  entered  into  possession,  she  became  immediately  seised 
for  her  life  of  a  freehold  estate,  with  the  usual  incidents  of 
such  an  estate,  and  she  could  convey  it,  and  it  could  be  taken 
on  execution  by  her  creditors:  Windham  ▼.  Portfond,  4  Mass. 
384,  388;  Sheafe  v.  (yNeU,  9  Id.  13. 

It  is  manifest  that  the  reason  of  the  common-law  rule  that 
a  widow  cannot  convey  to  another  her  right  to  have  dower  as- 
signed, or  enter  upon  the  land  before  the  assignment,  as  well 
as  of  the  rule  that  her  right  cannot  be  taken  on  execution, 
was  not  founded  upon  any  policy  of  the  law  that  dower  should 
be  a  provision  for  her  support,  which  should  be  exempt  from 
liability  to  be  taken  by  her  creditors,  because  she  could  not 
enjoy  her  dower  until  it  was  assigfied,  and  then  it  at  once  be- 
came alienable  by  her,  and  liable  to  be  taken  on  execution  to 
satisfy  judgments  obtained  against  her. 

The  right  to  have  dower  assigned  is  a  valuable  right  to 
property,  and  in  the  present  case  it  is  a  right  to  land  within 
this  commonwealth,  which  the  dowress  can  have  set  off  to  her 
whenever  she  chooses,  by  legal  process,  if  necessary.  By  the 
weight  of  authority,  it  is  a  right  which  in  equity  she  can  as- 
sign to  another,  and  courts  of  law  will  recognize  the  assign- 
ment to  the  extent  of  enabling  the  assignee  to  maintain  a  writ 
of  dower  in  her  name:  Lamar  v.  Seotty  4  Rich.  616;  Robie  v. 
FlanderSj  33  N.  H.  624;  Potter  v.  Everitt,  7  Ired.  Eq.  162; 
TompHns  v.  Fonda,  4  Paige,  448;  Strong  v.  Clem,  12  Ind.  37; 
74  Am.  Dec.  200;  Payne  v.  Becker,  87  N.  Y.  163;  Pope  v.  Mead, 
99  Id.  201;  Davieon  v.  Whittlesey,  1  McAr.  163. 

The  facts  that  the  lands  described  in  the  bill  are  lands  of 
which  her  husband  died  seised,  and  that  she  is  in  occupation, 
and  may  continue  in  occupation  under  the  Public  Statutes, 
chapter  124,  section  13,  without  having  her  dower  assigned,  if 
the  heirs  or  devisees  do  not  object,  do  not  change  the  essential 
nature  of  her  right.  This  provision  of  the  statutes  was  un- 
doubtedly enacted,  for  her  benefit,  but  we  are  unable  to  see  any 
indications  that  it  was  enacted  for  the  purpose  of  exempting 
her  right  of  dower  from  being  taken  to  satisfy  her  debts.  She 
continues  to  have  the  same  right  and  power  to  compel  an  as- 
signment of  dower  that  a  dowress  had  before  the  statute  of 
1816,  chapter  .84,  was  enacted.  See  B.  S.,  c.  60,  sec.  6^  and 
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commissioners'  note;  Gen.  Stats.,  c.  90,  sec:  7;  Pub.  Stats.,  c. 
124,  sec.  13. 

As  this  right  is  a  valuable  interest  in  property  within  the 
commonwealth,  which  is  assignable  in  equity,  we  are  of  opin- 
ion that  it  can  be  reached  by  creditors,  under  the  Public  Stat- 
utes, chapter  151,  section  2,  clause  11,  as  amended  by  the 
statute  of  1884,  chapter  285.  Suits  similar  to  this,  under 
statutes  resembling  ours,  have  been  maintained  elsewhere, 
and  the  means  whereby  the  land  has  been  applied  to  the  pay- 
ment of  the  plaintiff's  debt  seem  to  be  within  the  ordinary 
powers  of  a  court  of  equity:  Payne  v.  Becker^  87  N.  Y,  163; 
Tompkins  v.  Fonda^  4  Paige,  448;  Davison  v.  Whittlesey^  1 
McAr.  163;  Boltz  v.  Stoltz,  41  Ohio  St.  540. 

In  Mason  v.  Mason,  140  Mass.  63,  the  conveyance  was  of  an 
inchoate  right  of  dower  by  a  married  woman  in  the  lifetime  of 
her  husband.  Ma/zon  v.  Qray,  14  R.  I.  641,  was  decided  on 
the  ground  that  there  were^]o  statutes  of  Rhode  Island  which 
gave  the  court  jurisdiction,  and  that  the  case  was  not  mthin 
the  general  equity  jurisdiction  of  the  court.  The  decree  dis- 
missing the  bill  must  be  reversed,  and  the  demurrer  over- 
ruled. 

So  ordered.  

Right  ov  Downt  vntil  Assioiibd  ii  a  mere  ohooe  in  aetioii,  and  not  mib- 
ject  to  ezecation:  Camall  v.  WUaon,  21  Ark.  62;  76  Ajn.  Deo.  351;  nor  is  an 
nnauigned  dower  sabject  to  attachment:  Bautek  t.  iloor^  48  lowa^  611  j  30 
Am.  Rep.  412. 
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Omont  DB  Facto. — Ova  Sued  ior  Intsrfkeino  wttr  ths  Psbsow  om. 
P&OPSRTT  OF  Anothbb,  and  attempting  to  jnetify  on  the  ground  that 
hie  act  was  properly  done  by  him  as  a  pnblie  officer,  must  show,  not 
merely  that  he  was  an  officer  de  /aeto,  but  that  he  was  duly  and  regu- 
larly qualified  to  act  as  such  officer. 

Officer  de  Facto.  —  One  Making  an  Arrest  as  a  Poucb-offioeb  mubt, 
WHEN  SuBD  for  Assaclt  AND  False  Imprxsonmsht,  prove  his  legal 
qualifications  as  such  officer,  or  that  he  pnbUcly  acted  and  was  reopg- 
*  nised  as  such  officer  before  or  after  act  brought  in  question. 

Action  for  assault  and  false  imprisonment.  The  defendant 
^stifled  on  the  ground  that  he  was  a  police^fficer,  and  as 
■uch  arrested  the  plaintiff  for  drunkenness.  The  evidence 
showed  that  the  defendant  arrested  plaintiff,  saying  to  him  at 
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the  time,  ''I  am  an  officer;  I  arrest  yon  for  dieturbing  a  reli* 
gious  meeting  and  for  drunkenness,"  and  that  after  sach  arrest 
the  plaintiff  was  tried,  convicted,  and  sentenced  for  the  crime 
for  which  he  was  arrested,  and  that  the  warrant  under  which 
the  arrest  was  made  bad  a  return  thereon,  signed  by  the  de- 
fendant  as  a  police-officer.  There  was  no  other  evidence  con- 
cerning defendant's  official  position  whatever,  or  that  he  had 
ever  acted  as  such  officer  except  in  making  the  arrest  in  ques- 
tion. The  judge  thereupon  ruled,  at  the  instance  of  the  plain- 
tiff, that  there  was  no  evidence  to  justify  a  jury  in  finding  that 
the  defendant  was  a  police-officer.    Verdict  for  the  plaintiff. 

W.  S.  B,  HopkinSj  for  the  defendant. 

J.  W.  Corcorariy  for  the  plaintiff. 

C.  Allen,  J.  If  one  who  has  assumed  to  interfere  with  the 
person  or  property  of  another  is  sued  therefor,  and  attempts  to 
justify  his  act  on  the  ground  that  it  was  properly  done  by  him 
as  a  public  officer,  it  is  for  him  to  show,  not  merely  that  be 
was  an  officer  defactOj  but  that  he  was  duly  and  legally  quali- 
fied to  act  as  such  officer.  This  has  been  intimated  hereto- 
fore by  this  court  in  cases  where  the  question  was  not  directly 
presented:  Fowler  v.  Bebee^  9  Mass.  231,  235;  6  Am.  Dec.  62; 
PeiersUea  v.  Stone,  119  Mass.  465,  468;  20  Am.  Rep.  335;  Skee- 
han'g  Caee,  122  Mass.  445,  446;  23  Am.  Rep.  374;  and  the 
doctrine  is  supported  by  a  great  weight  of  authority:  Pooler  v. 
Reed,  73  Me.  129;  Stubbs  v.  Lee^  64  Id.  195;  18  Am,  Rep.  251; 
BreweUr  v.  Hyde,  7  N.  H.  206;  Blahe  v.  SturUvant^  12  Id.  567, 
672;  Cumminge  v.  Clark,  15  Vt.  653;  People  v.  Noetrand,  46 
N.  Y.  375,  382;  Oreen  v.  Burke,  23  Wend.  490,  503,  504;  Peo- 
ple ▼.  Hopeofiy  1  Denio,  574;  People  v.  Weber,  86  111.  283;  Peo- 
ple ▼.  Weber,  89  Id.  347;  Gourley  v.  HankinSy  2  Iowa,  75;  StaU 
▼.  Dierberger,  90  Mo.  369;  Venable  v.  Curd,  2  Head,  582;  MUr 
ler  Y.  Callaway,  32  Ark.  666.  In  like  manner,  when  one  sues 
to  recover  fees  due  to  him  as  an  officer,  he  must  show  that  he 
IB  an  officer  de  jure:  DoUiver  v.  Parks,  186  Mass.  499;  Phelon 
•V.  OranviUe,  140  Id.  386. 

But  it  is  urged  that  an  officer  defaeto  is  prima  facte  an  offi* 
eer  de  jure,  and  that  where  the  facts  relating  to  the  appoint- 
ment to  office  do  not  fully  appear,  an  inference  of  its  validity 
may  be  drawn  from  proof  of  his  having  acted  as  such.  How« 
ever  this  may  be  in  a  case  where  the  party  seeking  to  justify 
his  act  produces  evidence  that  he  publicly  acted  and  was  rec* 
ognized  as  an  officer  in  other  instances,  before  or  even  after 
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the  act  which  is  brought  into  question,  it  certainly  is  not  suf- 
ficient  for  him  to  show  merely  that  he  assumed  to  act  as  an 
officer  in  doing  the  very  thing  which  he  seeks  to  justify,  or  in 
other  proceedings  which  are  only  incidental  thereto.  If  that 
were  so,  his  authority  to  do  the  act  might  be  inferred  simply 
from  his  having  assumed  to  do  it:  8taU  ▼.  Wilson^  7  N.  H.  543; 
HaU  Y.  Maneliester,  89  Id.  296;  QoiMing  y.  Clarky  84  Id.  148; 
WUeox  Y.  Smith,  6  Wend.  281;  21  Am.  Dec.  213;  StaU  v.  Car- 
rollj  88  Conn.  449;  9  Am.  Rep.  409;  1  Greenl.  Bv.,  sees.  88, 
92.  In  the  present  case,  there  was  no  evidence  sufficient  to 
warrant  a  finding  that  the  defendant  was  a  police-officer. 
Exceptions  overruled.        

m 

Tbm  Aon  OF  AK  OmoBB  db  Fioro,  though  from  MnsidaratioDs  of  paUie 
policy  they  are  valid  and  binding  at  to  tho  pnblio  and  third  penoni,  are  in- 
valid aa  to  themselvea:  Note  to  HUdreih  r,  McInUrt,  10  Am.  Deo.  68»  09; 
HamUn  t.  KoBmifer^  15  Or.  4B6;  3  Am.  St.  Rep.  J  76.  When  an  officer  aeti 
np  hia  title  to  an  office  in  jnatification.of  hie  official  aot»  for  which  an  action 
ia  brought,  he  must  prove  hia  legal  title  to  the  office;  and  it  is  not  sufficient 
that  he  shows  he  waa  an  officer  de  fcuio:  Orace  v.  I'eague,  SI  Me.  S59. 
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Will.  — OranoNs  of  thb  Attistino  WirifiasBs  of  a  Will  SBSPBomra 
THS  Sanitt  of  thb  Tbstatob,  formed  at  the  time,  are  competent  evi- 
dence; but  it  ia  otherwise  with  their  opinions  formed  either  before  or 
afterwards. 

Appeal  from  decree  of  the  probate  court  admitting  to  pro- 
bate the  will  of  Polly  Crosby. 

F.  P.  Ootdding  and  J.  M,  Cochrariy  for  the  appellants. 

W,  S.  B.  Hophina  and  H.  J.  Clarke,  for  the  appellee. 

Knowlton,  J.  How  far  the  opinion  of  witnesses  as  to  the 
mental  condition  of  a  testator  may  be  received  in  evidence  in 
proceedings  to  establish  the  validity  of  a  will,  is  a  question* 
about  which  there  is  a  great  conflict  of  authority.  In  this 
commonwealth,  and  in  the  courts  of  common  law  in  England 
and  in  many  of  the  states  of  this  country,  it  is  held  that  an 
ordinary  witness  cannot  give  a  mere  opinion,  whatever  oppor- 
tunities of  observation  he  may  have  bad.  On  the  other  hand, 
in  the  ecclesiastical  courts  of  England,  and  in  many  courts  in 
the  United  States,  all  witnesses  have  been  permitted  to  give, 
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not  only  facts  upon  which  an  opinion  may  properly  be  formed, 
but  their  opinions  founded  on  those  facts.  It  is  universally 
held  that  an  attesting  witness  may  give  his  opinion,  formed 
at  the  time,  as  to  the  sanity  or  insanity  of  the  testator  when 
the  will  was  executed.  In  those  courts  where  opinions  are 
admitted  on  the  ground  that  conclusions  in  regard  to  the 
mental  condition  of  another,  formed  by  one  who  has  had  an 
opportunity  of  observing  him,  are,  in  themselves,  valuable  and 
anobjectionable  as  evidence,  there  may  be  good  reasons  for 
holding  tliat  the  final  opinion  of  the  witness  at  the  time  of 
the  trial  should  be  received.  But  where  a  different  doctrine 
is  held,  the  opinions  of  attesting  witnesses  to  a  will  stand 
upon  a  peculiar  ground.  The  witnesses  are  chosen  by  the 
testator,  and  are  thereby,  under  the  law,  charged  with  an  im- 
portant duty  in  relation  to  the  execution  and  proof  of  the 
will.  It  may  be  presumed  that,  in  the  performance  of  that 
duty,  they  will  observe  carefully  the  appearance  of  (he  testa- 
tor at  the  time,  and  form  an  opinion  as  to  his  sanity.  That 
opinion,  naturally  and  properly,  may  determine  their  action 
in  signing  or  refusing  to  sign  as  witnesses.  It  is  regarded  as 
a  fact  of  some  significance,  which  enters  into  the  transaction, 
and  which  the  court  should  be  permitted  to  know  and  con- 
sider, like  any  other  fact  touching  the  execution  of  the  instru- 
ment. Upon  this  theory,  the  opinion  of  an  attesting  witness, 
formed  at  another  time,  before  or  after  the  execution  of  the 
will,  should  stand  like  that  of  any  other  witness.  It  might 
be  competent  in  cross-examination  to  afiect  the  value  of  his 
testimony  as  to  his  conclusion  at  the  time  of  attestation,  but 
it  could  not  be  received  on  account  of  the  value  to  be  attached 
to  it  as  a  mere  opinion. 

In  Poole  V.  Richardson^  3  Mass.  880,  the  court  permitted  the 
witnesses  to  give  "the  judgment  they  formed  of  the  soundness 
of  the  testator's  mind  at  the  time  of  executing  the  will."  In 
RobifiBon  v.  Adams,  62  Me.  869,  409,  16  Am.  Rep.  473,  re- 
ferring to  the  time  of  execution  of  a  will,  the  court  say:  "It 
is  the  opinion  then  formed  that  is  admissible."  In  Clapp  v. 
FuOerton,  84  N.  Y.  190,  90  Am.  Dec.  681,  it  is  said  of  the  facts 
testified  to  by  the  witnesses,  which  occurred  at  the  time  of 
attesting,  that  "it  is  legitimate  to  give  them  such  additional 
weight  as  may  be  derived  from  the  conviction  they  produced 
at  the  time."  The  rule  is  stated  to  be,  that  subscribing  "wit- 
nesses are  permitted  to  testify  as  to  the  opinion  they  formed 
of  the  testator's  capacity,  at  the  time  of  executing  his  will": 
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1  Jarman  on  Wills,  4th  Am.  ed.,  76.  Redfield  says:  ''It  is 
admitted  in  nearly  all  the  cases  that  the  subscribing  wit- 
nesses to  the  will  are  competent  to  express  an  opinion  of  the 
testator's  apparent  sanity  at  the  time  of  execution":  1  Red- 
field  on  Wills,  4th  ed.,  140.  The  only  case  to  which  we  have 
been  referred,  which  decides  that  a  subscribing  witness  may 
give  an  opinion  formed  afterward,  is  Runyan  v.  Price^  15  Ohio 
8t.  1;  86  Am.  Dec.  459;  and  in  Ohio,  all  witnesses  who  have 
had  an  opportunity  of  observing  a  testator  are  permitted  to 
give  their  opinions,  founded  on  what  they  have  seen. 

We  are  of  opinion  that,  under  the  authorities  in  this  oom- 
monwealth,  the  testimony  of  the  attesting  witness  was  rightly 
excluded. 

Whether  the  declaration  of  the  witness  ITpham,  offered  to 
contradict  him,  should  have  been  received,  depends  upon 
whether  it  was  inconsistent  with  his  former  testimony.  If  it 
be  assumed  that  the  expression  ''fit  to  make  a  will"  referred 
to  the  mental  condition  of  the  testatrix,  and  that  it  is  gener- 
ally known  that  a  person  of  full  age  and  sound  mind  is  fit  to 
make  a  will,  and  if  we  disregard  the  diffierences  of  opinion 
that  may  be  presumed  to  exist  as  to  what  constitutes  sound- 
ness of  mind  or  fitness  to  make  a  will,  we  cannot  say  that  the 
declaration  was  contradictory  to  the  previous  testimony.  It 
may  or  may  not  have  been,  according  as  the  facts  not  reported 
were  of  one  kind  or  of  another.  . 

The  witness  "gave  accounts  of  several  conversations  and 
acts  tending  to  show  soundness  of  mind."  That  certain  facts 
indicating  that  the  testatrix  was  of  sound  mind  could  be 
shown  by  his  testimony  did  not  necessarily  imply  that  he 
believed  her  to  be  sane.  We  do  not  know  the  full  significance 
of  those  acts  and  conversations,  and  other  facts  within  his 
knowledge  may  have  shown  that  she  was  insane.  Upon  this 
ground,  the  case  of  Hubbeli  v.  Bissellf  2  Allen,  196,  is  an  au- 
thority in  favor  of  the  ruling.  Nor  upon  the  facts  reported 
can  we  say  that  his  testimony  that  "he  never  saw  any  change 
in  her  intelligence,  coherence  of  speech,  or  memory"  while 
she  was  at  his  house,  after  the  death  of  her  husband,  proves 
that  he  believed  her  to  be  fit  to  make  a  will.  So  far  as  the 
bill  of  exceptions  shows,  and  so  far  as  we  have  information 
from  any  source,  she  may  have  been  all  her  life  of  such  men- 
tal capacity  and  condition  as  to  make  it  doubtful  whether  she 
was  ever  of  sound  mind,  and  the  witness  may  hav.e  always 
considered  her  unfit  to  make  a  will. 
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The  unreported  facte  of  the  caee  may  have  been  ench  as  to 
make  the  evidence  competent.  If  the  testimony  had  been  re- 
ceived, and  the  appellee  had  excepted,  we  should  have  assumed 
on  this  bill  of  exceptions  that  they  were  so.  But  against  the 
excepting  party,  who  must  establish  the  error  on  which  he 
felies,  we  must  assume  that  they  were  not. 

Exceptions  overruled.        

Wills— WmrBanB.  —  Snbsoribing  witnesses  to  a  will  may  testify  te  the 
«fpiiiioii  formed  el  the  testator's  mind  at  the  time  of  the  exeeatioa  of  the  will; 
for  the  law  placee  them  around  the  testator  to  try,  indge*  and  determine 
whether  the  capacity  to  make  a  will  exists  in  him  at  the  time  he  purports  to 
make  one:  PotU  t.  ffmue^  6  Ga.  324;  60  Am.  Deo.  829. 
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IraoLvnroT  PaoonDnras.  —  Forbion  CasDrroa  Who  Aooim  *■■  Bura- 
VIT  OF  ▲  DivzDnr A  resulting  from  an  offer  of  compoeition  of  an  insolyent 
debtor  with  his  creditors  made  in  insolyency  proceedings,  authorised 
by  the  statute  of  Massachusetts,  is  bound  by  a  discharge  of  such  debtor 
nbeequently  granted  in  such  proceedings^  because^  by  such  acceptance, 
he  wsiyes  iUs  right  to  object  that  the  legislature  of  that  state  had  no 
constitutional  right  to  pass  the  statute  discharging  the  debt. 

ImoLVBNor  Statutb,  OoirnrRUonoii  of— Ducharok,  What  Dbbtb  Iw- 
OLUDBD  Df.  — Where  a  statute  authorizes  the  discharge  of  an  insolTent 
debtor  from  all  debts,  which  have  been  or  shall  be  proyed  against  his  es- 
tate, a  debt  must  be  regarded  as  proved,  and  therefore  affected  by  his 
■nbeequent  discharge,  if  the  holder  thereof  knowingly  accepts  a  dividend 
resulting  from  the  composition  of  such  debtor  with  his  creditors  pursuant 
to  an  offer  made  by  the  debtor  in  such  proceeding. 

Action  to  recover  a  balance  alleged  to  be  due  for  goods  sold 
by  the  plaintiffs  to  the  defendant.  The  defense  consisted  of  a 
discharge  in  insolvency  proceedings  The  defendant  had  filed 
ID  a  court  of  insolvency  a  proper  schedule  of  his  property  and 
creditors,  in  which  appeared  the  names,  residence,  and  debts 
of  the  plaintiffs.  Defendant  then  filed  a  proposal  for  a  compo- 
sition with  his  creditors.  The  plaintiffs  were  notified  of  the 
insolvency,  and  of  the  offer  of  composition.  The  court  of  in- 
solvency made  a  decree  confirming  the  composition  proceed- 
ings, and  ordered  the  defendant  to  deposit  in  court  the  amount 
to  carry  them  out,  and  directed,  upon  his  doing  so,  a  dividend 
should  be  ordered  for  the  creditors.  Afterwards,  on  November 
16,  1886,  defendant  was  granted  his  discharge.  December  6, 
1886,  plaintiffs  wrote  to  the  register  of  insolvency  requesting 
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him  to  remit  them  the  amount  of  the  dividend.  This  he  de* 
clined  to  do  until  they  signed  a  receipt  as  follows:— 

**  Providence,  R.  I.,  December  6,  1886. 
"  Received  of  P.  W.  Southwick,  register  of  probate  and  insol* 
vency,  143  dividend,  in  matter  of  composition  case  of  Peter 
Roberts,  insolvent  debtor.   Claim,  $215.    Dividend,  20  per  cent, 
$43." 

This  receipt  was  signed  by  plaintiff  and  returned  to  the 
register  on  December  7th  of  the  same  year,  and  he  there^ 
upon  sent  them  a  check  for  the  amount. 

W.  A,  Oile  and  A.  M.  Taft,  for  the  plaintiffs. 

W.  W.  Rice^  W.  H.  King,  and  H.  W.  Rice,  for  the  defendant. 

Enowlton,  J.  It  has  repeatedly  been  decided  that  a  resi- 
dent  of  another  state  who  voluntarily  submits  himself  to  the 
jurisdiction  of  a  court  of  insolvency,  by  proving  his  claim,  or 
otherwise  participating  in  the  proceedings,  waives  his  right  to 
object  that  the  legislature  of  the  state  which  created  the  court 
has  DO  constitutional  right  to  pass  a  statute  which  will  dis- 
charge his  debt:  Clay  v.  Smith,  3  Pet.  411;  Joumeay  v.  Oard- 
ner,  11  Cush.  855;  Eustis  v.  BoUes^  146  Mass.  413;  4  Am.  St 
Rep.  327. 

The  plaintiffs  were  duly  notified  of  the  pendency  of  insol- 
vency proceedings  against  the  defendant  in  this  common- 
wealth, and  of  his  proposal  of  composition  with  his  creditors, 
and  of  the  order  of  a  dividend  on  the  offer  of  composition, 
and  they  wrote  to  the  register  of  insolvency  requesting  him 
to  remit  the  amount  of  their  dividend.  On  his  refusal  to 
send  it  without  having  their  receipt  for  it,  they  sent  him  a 
receipt  which  expressly  acknowledged  that  they  received  the 
amount  as  a  '^dividend  in  matter  of  composition,  case  of  Peter 
Roberts,  insolvent  debtor."  This  was  a  recognition  by  the 
plaintiffs  of  the  insolvency  proceedings,  and  a  ratification 
of  them,  and  submission  to  them,  so  far  as  they  purported  to 
make  the  plaintiffs  parties  entitled  to  share  in  the  distribu- 
tion of  assets.  The  case  is  brought  within  the  principle  laid 
down  in  Euatis  v.  Bolles,  supra.  The  plaintiffs  could  not  avail 
themselves  of  the  advantages  resulting  from  the  proceedings 
in  insolvency  without  submitting  themselves  to  the  conse- 
quences which  the  law  imposes  on  such  creditors.  If,  there- 
fore, by  the  terms  of  our  statute,  their  debt  is  discharged,  the 
statute  is  as  binding  upon  them  as  if  they  had  been  residents 
of  this  commonwealth. 
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It  is  argaed  that  a  discharge  in  insolvency  does  not  in  terms 
affect  foreign  creditors,  unless  they  have  proved  their  claims, 
even  though,  under  the  statutes  of  1884,  chapter  236,  they  have 
participated  in  the  proceedings,  and  have  accepted  a  dividend; 
and  it  is  said  that  the  plaintiffs  did  not  prove  their  claim. 
The  language  of  the  discharge  covers  all  "  debts  which  have 
been  or  shall  be  proved  "  against  the  debtor's  estate,  thus  in- 
cluding debts  proved  after  the  discharge  is  granted:  Pub. 
Stats.,  c.  157,  sec.  80.  Until  the  passage  of  the  statute  of  1884, 
chapter  236,  none  but  creditors  who  had  proved  their  claims 
could  receive  a  dividend,  and  a  claim  was  said  to  be  proved 
only  when  it  had  been  allowed  by  the  court,  upon  presentation 
supported  by  affidavit  in  the  form  required.  It  is  only  in  that 
sense  that  the  word  ''proved"  is  now  used  in  most  parts  of  the 
statute.  But  the  question  arises  whether,  in  the  application 
of  sections  80  and  81  of  the  Public  Statutes,  chapter  157,  to  a 
case  like  the  present,  it  is  not  used  in  a  broader  sense.  In 
construing  the  discharge,  can  the  claim  of  the  plaintiffs  be 
said  to  have  been  proved  against  the  defendant's  estate?  That 
was  done  which  obtained  for  them  a  dividend  from  the  estate. 
The  presentation  of  their  claim  by  the  defendant  in  his 
schedulCy  and  their  acceptance  of  the  benefits  accruing  under 
the  statute  of  1884,  chapter  236,  was  equivalent  in  'its  re- 
sults to  a  formal  proof  of  their  claim  under  the  former  statute. 
To  hold  that  their  claim  was  not  proved,  would  be  to  permit 
'foreign  creditors  to  have  all  the  advantages  open  to  creditors 
residing  in  our  own  state,  without  making  them  liable  to  have 
their  debts  discharged.  It  seems  to  us  that  when  the  defend- 
ant, under  the  statute  of  1884,  chapter  236,  presented  to  the 
court  a  schedule  of  his  creditors,  containing  the  names  and 
residence  of  the  plaintiffs  and  the  amount  of  their  debt,  and 
when,  under  the  law,  they  were  notified  of  all  the  proceedings 
looking  to  a  composition  with  the  creditors,  and  to  a  discharge 
of  the  defendant,  and  when  the  schedule  was  treated  by  the 
court  as  a  sufficient  verification  of  their  debt  to  warrant  a 
dividend  upon  it,  and  when  the  dividend  was  made  and  de- 
posited in  the  registry  of  the  court  for  the  plaintiffs,  and  they 
were  notified  of  it,  and  when  they  afterwards,  knowing  all  that 
had  been  done,  availed  themselves  of  the  proceedings  and  ac- 
eepted  the  dividend,  their  debt  must  be  deemed  to  have  been 
proved  within  the  meaning  of  sections  80  and  81  of  the  Public 
Statutes,  chapter  157.  Such  a  construction  of  these  sections  is 
in  accordance  with  the  true  spirit  and  intent  of  the  law,  and 
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giv6i  this  part  of  the  statute  a  proper  application  to  facts 
which  could  not  exist  under  the  law  in  force  at  the  time  it 
was  enacted. 

On  the  facts  agreed,  the  plaintiffs'  debt  is  barred  by  the  dis* 
charge  in  insolvency. 

Judgment  affirmed. 

Ths  frxhcipal  oass  deeldet  an  importuit  qnestioa  of  ooiutitatioiial  law, 
vpon  which  then  ia  nmoh  oonfliot  among  the  authorities.  For  oon^enieneab 
the  diacnaaion  will  he  divided  into  three  heada,  aa  follows:  1.  Ia  a  decree  of 
discharge  void  when  rendered,  i^  against  a  non-resident  creditor,  who  ia  not 
a  party  to  the  insolvency  proceedings?  2.  If  so,  upon  what  ground?  8b  If 
void  when  rendered,  doea  snch  non-resident  creditor,  by  accepting  the  divi- 
dend decreed,  waive  or  otherwise  loee  his  constitutional  right  to  impeach  the 
decree  of  diachargSb  and  to  receive  the  full  amount  originally  due  him,  1^ 
maintaining  an  action  to  recover  the  unpaid  halance  of  his  demand? 

1.  The  oases  are  practically  unanimous  in  holding  that  a  decree  of  dis- 
charge in  insolvency  is  void  when  rendered,  as  against  a  non-reaident  credi- 
tor, who  has  not  made  himself  a  voluntary  and  consenting  party  to  the 
proceedings:  Felch  v.  Bugbee,  4S  Me.  9;  77  Am.  Dea  203;  Iforton  v.  Oook,  9 
Conn.  814,  321;  note  to  Peek  v.  Hibbard,  62  Am.  Dec.  011-613;  MeCkuri^  v. 
■Oib$(m,  6  Gratt  807;  CMtu  v.  Rodol^  3  G.  Greene,  299,  806.  The  oonati- 
<tution  of  the  United  States  gives  him  the  right  to  impeach  the  disohaige  in 
•any  state  or  federal  court,  and  to  recover  a  judgment  for  the  whole  of  his 
demand:  Ogden  v.  Saunden,  12  Wheat  213;  Shaw  v.  Bobbifu,  12  Id.  869, 
Biote;  Boyle  v.  Zaeharie,  6  Pet.  686;  BcUdwin  v.  Hale,  1  WalL  223;  Demny  v. 
BenneU,  128  U.  S.  489;  Keiley  v.  Drui-y,  9  Allen,  27;  Murphy  v.  Meummgn 
134  Mass.  488;  WhUney  v.  Whiting,  35  N.  H.  457;  DcmOl^  v.  CwheU,  7  N.  Y. 
600;  Poe  v.  Dudk,  5  Md.  1. 

It  should  he  carefully  borne  in  mind  that,  this  is  a  contest  between  creditor 
and  debtor,  and  is  not  a  contest  between  creditors,  nor  between  a  non-rsai-* 
deut  creditor  and  the  assignee  in  insolvency.  It  is  settled  that  when  a  oon* 
resident  creditor  attaches  property  after  the  debtor's  assignment,  theaaaignea 
lias  the  better  title,  and  the  creditor  cannot  take  it  from  him,  even  on  a  writ 
from  a  federal  court,  or  from  a  court  of  the  creditor's  state,  provided  the 
property  was  subject  to  the  jurisdiction  of  the  insolvency  court  at  the  .ime 
of  the  assignment:  Oeitinger  v.  PhiOipp*,  133  U.  S.  246;  Orapo  v.  KeUy,  16 
WalL  610;  Torrene  v.  Bammotid,  10  Fed.  Rep.  900. 

2.  The  recent  cases  in  the  supreme  court  of  the  United  States  aeem  ts 
establish  conclusively  that  the  true  ground  upon  which  such  a  discharge  is 
void  as  against  the  non-resident  creditor  is,  that  the  insolvency  court  haa  no 
jurisdiction  over  the  cause:  Oilman  v.  Loehvood,  4  WalL  409;  Demty  v.  Bem^ 
mU,  128  U.  S.  489;  Crapo  v.  Kelly,  16  WalL  610.  This  ia  clearly  pointed  ont 
in  the  latest  case  on  the  subject.  In  Denny  v.  Bennett,  128  U.  S.  489,  497, 
498,  the  court  says:  "One  of  the  best  stai«ements  of  the  doctrine  is  found  in 
the  following  language,  used  in  the  latest  case  on  the  subject,  —  that  of  OUnum 
V.  Lockwood,  4  Wall.  409:  '  State  legislaturea  may  pass  insolvent  laws,  pro- 
vided there  be  no  act  of  Congress  establishing  a  uniform  system  of  bank- 
ruptcy conflicting  with  their  provisions,  and  provided  that  the  law  itself  is 
eo  framed  that  it  does  not  impair  the  obligation  of  contracts.  Certificates  of 
discharge,  however,  granted  under  such  a  law,  cannot  be  pleaded  in  bar  of 
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an  ftotioB  brongM  by  a  Mam  of  another  state  in  the  eunrte  of  the  United 
8«ateo»  or  of  any  other  state  than  that  where  the  diteharge  was  obtained, 
nnleai  it  appear  that  the  plaintiff  pioTod  hia  debt  againat  the  defendant's 
estate  in  insolvency,  or  in  some  manner  became  a  party  to  the  proceedings. 
InsoUent  laws  of  one  state  cannot  discbarge'  the  contracts  of  citizens  of 
other  states,  becanse  such  laws  have  no  'extraterritorial  operation,  and  con* 
seqnently  the  tribunal  sitting  under  thein^  nnless  in  cases  where  a  oitisen  of 
saeh  other  state  rolnntarily  becomes  a  party  to  the  proceeding,  has  no  juris- 
diction of  the  canse.'  This  is  conceived  to  be  a  cktf  and  accurate  presenta- 
tion of  the  doctrine  of  the  preceding  cases,  and  it  will  be  seen  that  the 
substance  of  the  restrictive  principle  goes  no  further  i^han  to  prohibit,  or  to 
make  invslid,  the  dischsrge  of  a  debt  held  by  a  ciiiaen  of  another  state  than 
that  where  the  court  is  sitting,  who  does  not  appear  and  take  part,  or  is  not 
otherwise  brought  within  the  jurisdiction  of  the  court  granting  the  dis- 
charge. In  other  words,  whatever  the  court  before  vhom  such  proceedings 
are  had  may  do  with  regard  to  the  disposition  of  the  property  of  the  debtor, 
it  has  no  power  to  release  him  from  the  obligation  of  a  contract  which  he 
owes  to  a  resident  of  another  state,  who  is  not  perBonally  subjected  to  the 
jurisdiction  of  the  court":  Denny  v.  Bennett,  128  U.  S.  497,  498,  per  Miller, 
J.  See  also  Cok  v.  Cunningham,  133  Id.  107»  115;  Mwp/iyv.  Manning,  134 
Mass.  48$;  Praif  ▼.  Chaae,  44  N.  Y.  507;  Hawley  v.  IJutU,  27  Iowa,  303;  1 
Am.  Rep.  273. 

So  if  the  non-resident  creditor  appears  in  the  insolvency  proceedings 
merely  for  the  purpose  of  opposing  the  discharge,  vhe  insolvency  court  doee 
not  acquire  jurisdiction  to  discharge  hia  debt,  and  he  can  subsequently  re- 
eover  a  judgment  for  the  whole  of  his  demand,  notwithstanding  the 
debtor's  discharge.  By  such  conduct  he  does  not  waive  his  extraterri- 
torial immunity,  nor  confer  jurisdiction  upon  the  court  by  consent,  be- 
canse his  act  shows  that  he  does  not  consent:  Norton  v.  Cook,  9  Conn. 
SI4;  23  Am.  Dec  342,  and  note;  MeCarty  v.  QiUon,  5  Gratt.  307;  CoUiria 
T.  Rodolph^  3  G.  Greene,  299;  Phillips  v.  Allan,  8  Bam.  &  C.  477.  A 
party  does  not  waive  a  jurisdictional  objection  by  appearing  to  present  his 
objection:  Harkne$8  v.  Hyde,  90  U.  S.  476;  Waiting  v.  Beer»,  120  Mass.  54S. 
As  the  insolvency  court  has  no  jurisdiction  over  the  debtor  s  property  in 
another  state  or  country,  its  assignment  will  not  pass  title  to  such  property 
as  against  a  subsequent  attachment  made  by  a  non-residept  of  the  debtor's 
■tate,  who  has  not  cjade  himself  a  party  to  the  insolvency  proceedings:  Felc/i 
T.  Bugbee,  48  Me.  9:  77  Am.  Dec.  203;  Blake  v.  WilUanis,  6  Pick.  286;  17 
Am.  Deo.  372;  Beei-  ▼.  Hooper,  32  Miss.  246;  Towne  v.  Smith,  1  Wood.  &  M. 
137;  The  Waiehman,  1  %Vare,  232;  Hibernia  Nat,  Bank  v.  Lacombe,  84  N.  Y. 
867;  38  Am.  Hep.  518;  lihtivm  v.  Pearee,  110  lU.  350;  51  Am.  Rep.  691; 
Pttine  V.  Lester,  44  Ck)nn.  196;  26  Am.  Rep.  442.  But  a  resident  creditor 
may  be  restrained  by  his  own  state  courts  from  prosecuting  an  attachment 
•nit  in  another  state  against  his  insolvent  debtor;  for  this  is  an  evasion  of 
the  laws  of  his  own  state:  Cole  v.  CunningJiam,  133  U.  6.  107;  Cunningham  v. 
Bwtler,  142  Mass.  47.  Conversely,  if  the  insolvency  court  has  jurisdiction, 
the  constitution  and  the  act  of  1790  give  its  decree  the  same  force  and  effect 
in  the  federal  coorts  and  in  the  courts  of  other  states  which  it  has  by  Uw 
and  usage  at  home.  If  its  decree  be  conclusive  in  the  state  where  it  in  pro- 
nounced, it  is  equally  conclusive  everywhere  in  the  courts  of  the  United 
States:  for  insolvency  decrees  stand  upon  the  Rame  footing  in  this  respect  as 
other  decrees  or  judgmente  rendered  with  j>  '  *  -non  Crapo  v.  Kelly,  16 
Wall.  610,  is  an  authority  directl>  in  pt.niL.      • ...  lo  a  reaideut  of  Massachu* 
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tettt  went  into  intolrency  in  that  ttate^  and  the  proper  court  aasigned  all 
hit  property  to  Crapo.  At  the  time  of  the  aasignmeot,  a  ehip,  which  was  the 
■nbject-matter  of  tiie  oonteat  in  Crapo  ▼.  KeUif,  supra,  waa  on  the  Pacifie 
Ocean,  and  afterwards  failed  into  the  port  of  New  York,  where  it  waa  at- 
tached by  Kelly,  on  a  writ  of  a  New  York  creditor,  before  Crapo  took  pos- 
session of  it  The  New  York  court  of  appeals  held  that  the  New  York 
attaching  creditor  had  the  prior  right  to  the  ship,  and  gave  judgment  for 
Kelly.  But  the  supreme  court  of  the  United  States  reversed  that  judgment^ 
on  the  grounds  that  the  ship  was  subject  to  the  jurisdiction  of  the  insolvency 
court  at  the  time  of  the  assignment;  that  the  effect  of  the  decree  in  Massa- 
ehusetts  was  to  pass  title  to  the  assignee,  Crapo;  and  that  the  constitution 
gave  the  decree  the  same  force  and  effect  in  New  York  that  it  had  in  Massa^ 
chusetts.  Two  justices  dissented,  on  the  ground  that  the  insolvency  court 
did  not  have  jurisdiction  of  the  ship,  by  reason  of  its  absence,  and  therefore 
the  assignment  was  not  entitled  to  the  same  force  and  effect  in  New  York 
which  it  had  in  Massachusetts.  See  also  OeiUnger  v.  PhilUppi,  133  U.  8. 
246. 

In  accordance  with  this  principle,  it  has  been  decided  that ::  non-resident 
creditor  who  proves  his  debt,  without  claiming  his  exemption  from  the  opera- 
tion of  the  discharge,  or  who  unites  with  other  creditors  in  recommending  a 
trustee  or  assignee,  is  bound  by  the  discharge  to  the  same  extent  as  resident 
creditors,  and  cannot  maintain  a  subsequent  action  on  his  demand,  even  if 
he  has  not  accepted  a  dividend:  Clay  v.  Smith,  3  Pet.  411;  Blaekmam  v. 
Orten,  24  Vt  17,  21;  Jones  v.  Horsey,  4  Md.  306;  50  Am.  Dec.  81;  Joumeay 
V.  Gardner,  11  Cush.  865;  Baidmn  v.  HaU,  1  Wall.  223.  The  fact»  how- 
ever, that  the  non-resident  creditor  accepts  a  dividend  after  the  decree  of 
discharge  may  possibly  estop  him  from  contesting  such  discharge,  but  cannot 
confer  jurisdiction  upon  the  insolvency  court,  nor  validate  a  void  judgment 
or  decree;  for  "  the  validity  of  every  judgment  depends  upon  the  jnrisdio- 
tion  of  the  court  before  it  is  rendered,  not  upon  what  may  occur  subse- 
quently **:  Per  Mr.  Justice  Field,  in  Pennoyer  v.  N^,  95  U.  S.  714,  728.  It 
was  accordingly  held  in  Pennoyer  v.  N^,  ntpra,  that  the  fact  that  a  non- 
resident's land  was  seised  on  execution,  and  sold  to  satisfy  a  judgment  by 
default  on  substituted  service,  was  not  sufficient  to  confer  jurisdiction  upon  a 
state  court,  although  it  acted  in  pursuance  of  a  state  statute;  that  the  state 
statute  was  contrary  to  "due  process  of  law"  and  the  Fourteenth  Amend- 
ment; and  that  the  judgment  was  void  when  rendered,  and  did  not  become 
valid  by  the  subsequent  seizure  of  the  land  on  execution. 

In  other  words,  a  state  statute  which  purports  to  allow  a  common-law  court 
to  render  a  money  judgment  against  a  non-resident  without  jurisdiction  over 
his  person  or  over  his  property,  ia  contrary  to  "due  process  of  law,"  and  in 
violation  of  the  Fourteenth  Amendment  to  the  constitution  of  the  United 
States;  sad  a  judgment  so  rendered  is  void,  and  may  be  impeached  collater- 
ally in  any  court,  even  in  the  local  state  courts:  Freeman  v.  Aidemn,  119 
U.  S.  185;  BUol  t.  McOormiek,  144  Mass.  10;  Tliayer  v.  Needham,  147  Id. 
636;  Eastman  v.  Deaarbom,  63  N.  H.  364.  It  necessarily  follows  from  these 
cases  that  the  states  have  not  conclusive  power  to  determine  what  formalities 
of  service  of  process,  etc.,  shall  subject  non-residents  to  the  jurisdiction  ol 
the  local  state  courts.  This  power  of  the  states  is  now  restrained  and  lim* 
ited  by  the  Fourteenth  Amendment  It  follows  from  Pennoyer  v.  Nfff,  95 
U.  8.  714,  728,  that  the  dicta  in  several  cases,  to  the  effect  that  a  non-resident 
creditor  who  sccepts  a  dividend  after  a  decree  of  discharge  thereby  subjeets 
himself  to  the  court's  jurisdiction  and  is  bound  by  the  dischargs^  ars  srnK 
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neoiu:  PrxM  ▼.  Chast,  44  N.  T.  597;  4  Am.  Rep.  718;  Hawley  v.  Hunt,  27 
lowm,  903;  1  Am.  Rep.  273.  Under  most,  if  not  all,  inaolvent  laws,  a  cred- 
itor most  prove  hia  daim  before  the  decree,  to  entitle  him  to  a  dividend. 
Upon  thia  snppoaitioiiy  these  dkia  are  correct;  for  they  then  presuppose  that 
the  non-reaident  has  willingly  proved  his  claim,  and  thereby  made  himself  a 
party  to  the  proceedings,  by  admitting  the  essential  jurisdictional  fact  of  resi- 
dence. The  close  analogy  between  a  state  statute  of  the  above  character, 
and  a  state  insolvent  statute  which  purports  to  allow  an  insolvency  court  to 
render  a  decree  of  discharge  against- non-resident  creditors  without  jurisdic- 
tioo  over  their  persons  or  over  their  debts,  leads  to  the  belief  that  the  true 
ground  npon  which  state  insolvent  laws  are  unconstitutional  and  void,  as 
agiunst  poeterior  contracts  held  by  non-resident  creditors,  is,  that  they  are 
eontcmry  to  "dne  process  of  law,"  and  not  that  they  impair  the  obligation  of 
oontraeta.  This  view  was  announced  by  the  supreme  court  of  Oregon  in  a 
well-reasoned  opinion,  delivered  by  Mr.  Justice  Lord,  in  Main  v.  McHgnerf  17 
Or.  78.  The  defendant  relied  upon  a  discharge  in  insolvency  granted  by  a 
proper  court  in  Oregon.  The  plaintiff  was  a  non-resident  creditor,  and  bad 
not  made  himaelf  a  party  to  the  insolvency  proceedings.  Lord,  J.,  said: 
**  There  being  neither  jurisdiction  of  him  [the  non-resident  creditor]  or  hia  , 
debt»  the  decree  is  a  mere  nullity  so  far  as  it  professes  to  discharge  his  debt. 
To  hold  otherwise  would  be  to  condemn  him  unheard,  and  to  appropriate  his 
property  'without  due  process  of  law.'  This  being  so,  the  question  in  such 
cases  —  the  discharge  of  the  insolvent  being  otherwise  valid  —  is  simply  one 
of  jurisdiction,  and  the  form  in  which  the  remedy  is  sought  cannot  affect  the 
principle  or  alter  the  rule ".  Id.  84.*  This  view  is  entirely  consistent  with 
all  the  recent  decisions  in  the  United  States  supreme  court;  and  the  view 
that  "  impairing  the  obligation  of  contracts  "  is  the  true  ground,  seems  to 
have  received  ita  deatfr-blow:  Dennp  v.  BenneU,  128  U.  S.  489;  DonneUy  v. 
Cbrftett,  7  N.  Y.  600,  605,  506;  Orr  v.  Liaw,  83  La.  Ann.  476;  Ogdenv,  Saim- 
dertt  reviewed  in  27  Am.  Law  Reg.  611. 

dw  Assuming  that  the  previous  discussion  has  established  satisfactorily  that 
a  decree  of  an  insolvency  court  which,  in  pursuance  of  a  state  statute,  pur- 
ports to  discharge  a  debt  due  to  a  non-resident  creditor  who  has  not  made 
himself  a  consenting  party  to  the  proceedings  is  void  for  want  of  jnrisdio* 
tioo,  the  <mly  remainiug  question  is,  Does  such  a  non*  resident  creditor,  by 
accepting  the  amount  of  the  dividend  decreed,  waive  or  otherwise  lose  his 
constitutional  right  to  impeach  the  decree,  and  to  recover  the  unpaid  balance 
of  his  debt?  If  he  does  not  accept  the  dividend,  it  is  conceded  that  he  can 
reoover  a  judgment  for  the  whole  of  his  debt.  The  constitution  saves  his 
debt  from  the  operation  of  the  discharge,  and  gives  him  the  right  to  impeach 
the  decree  collaterally,  even  in  the  local  state  courts:  Oyden  v.  Saunders,  12 
Wheat.  213;  Baldwin  v.  Halt,  1  WalL  223;  KeUey  v.  Drury,  9  Allen.  27; 
Ouenuq^  v.  Wood,  130  Mass.  503.  Does  the  fact  that  he  has  accepted  part  of 
his  debt,  in  accordance  with  a  void  decree,  preclude  him  from  recovering  a 
judgment  against  the  debtor  for  the  unpaid  bala.^ce?  The  authorities  are 
infrequent  and  oonflicting  upon  this  point,  and  even  those  in  the  same 
state  are  sometimes  contradictory.  They  may  be  classified  as  follows: 
affirmative,  Van  Book  v.  WhiOoek,  26  Wend.  43;  PraU  v..  C/uue^M  N.  Y. 
507;  4  Am.  Rep.  718  ((factem);  Hawley  v.  Hunt,  27  Iowa,  303;  1  Am.  Rep. 
273  (djetem);  BtuHa  v.  Botiet,  146  Mass.  413;  4  Am.  St.  Rep.  327;  Folger  t. 
Vktrk,  80  Me.  237;  negative,  KMberly  v.  Bly,  6  Pick.  440;  Woodbndge  v. 
WrigkL,  3  Conn.  523. 

If  the  non-resident  creditor  be  precluded,  by  accepting  a  dividend,  Ixom 
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raeoTering  the  unpaid  iMlaaoe,  it  mutt  be  upon  the  groond  of  eetoppel:  M 
aa  estoppel  by  record;  or  (6)  an  estoppel  in  paU. 

(a.)  It  is  not  an  estoppel  by  record,  because  the  non-resident  creditor  is 
neither  a  party  nor  a  priry  to  the  record.  He  does  not  Tolnntarily  appear 
in  the  proceedings;  and  pablication  and  written  notice  served  upon  him  ont* 
side  of  the  debtor's  state  cannot  make  him  a  party  to  the  record  so  as  to 
bind  him  by  the  decree,  even  if  this  be  done  in  pursuance  of  a  local  statute, 
because  such  a  statute  is  void  as  against  him  for  that  purpose:  Ogdenv. 
Saunden^  12  Wheat.  213;  Dennff  ▼.  Bennett,  128  U.  &  489;  Penno^  t.  N^, 
95  Id.  714;  Freeman  v.  Akkreon,  119  Id.  185. 

(5.)  Is  it  an  68to|>pel  inpaUt  Ko  attempt  will  be  made  to  reconcile  the 
conflicting  decisions  in  the  state  courts,  as  it  is  believed  that  the  qoestioa 
involved  is  one  of  federal  law:  Cfiven  v.  Wright,  117  U.  8.  648;  Dee  Mcmee 
Nan.  Co,  v.  Iowa  Co,,  123  Id.  552;  Murdodt  v.  Memphis,  20  WaU.  590,  636; 
Waite  V.  Dowley,  94  U.  S.  527,'  532. 

In  Bnibry  v.  Palmer,  107  U.  S.  3,  8,  the  supreme  court  held  that  a  credi- 
tor who  accepts  less  than  his  debt,  in  accordance  with  a  decree  of  a  state 
courts  which  was  erroneous  because  it  contravened  the  '*fnll  faith  and 
credit "  clause  of  the  constitution,  does  not  waive  or  lose  his  constitutional 
right  to  reverse  the  decree  of  the  state  court,  and  is  entitled  to  recover  the 
unpaid  balance  of  his  debt.  The  court  said:  '*If  the  release  [of  errors]  is 
not  expressed,  it  can  arise  only  upon  the  principle  of  estoppel.  The  present 
is  not  such  a  case.  The  amount  awarded,  paid,  and  accepted  constitutes  no 
part  of  what  is  in  controversy.  Its  acceptance  by  the  plaintiff  in  error  can- 
not be  construed  into  an  admission  that  the  decree  he  seeks  to  reverse  is 
not  erroneous;  nor  does  it  take  from  the  defendants  in  error  anything,  on 
the  reversal  of  the  decree,  to  which  they  would  otherwise  be  entitled;  for 
they  cannot  deny  that  this  sura,  at  least,  is  due  and  payable  from  them  to 
him  ":  Id.  8. 

In  Reynee  v.  Dumont,  130  U.  8.  364,  394,  the  court  cites  Bmbry  ▼.  Palmer^ 
ivpra,  with  approval,  and  says:  **The  acceptance  by  appellants  of  what  was 
confessedly  theirs  cannot  be  construed  into  an  admission  that  the  decree 
they  seek  to  reverse  was  not  erroneous;  nor  does  it  take  from  appelleee  any* 
thing,  on  the  reversal  of  the  decree,  to  which  they  would  otherwise  be  enti- 
tled." 

In  the  two  preceding  cases,  the  decrees  of  the  courts  below  were  not  void 
(as  here),  but  merely  erroneous.  The  reasoning,  however,  applies  a  fortiori 
to  void  decrees;  for  void  decrees  may  be  impeached  collaterally  as  well  as  by 
direct  proceedings,  while  erroneous  decrees  can  only  be  impeached  by  direct 
proceedings:  Pennoyer  v.  Neff,  95  U.  S.  714;  Cooper  v.  ReynoUU,  10  WalL 
318;  Need/iam  v.  T/utyer,  147  Masa.  536. 

The  caises,  cited  by  the  court  in  the  principal  case,  of  Clay  v.  Smith,  3  Pet. 
41 1,  and  Journeay  v.  Gardner,  1 1  Cush.  355  (to  which  may  be  added  Gardner 
V.  Lee* 8  Bank,  11  Barb.  558),  are  illustrations  of  the  doctrine  of  estoppel  by 
judgment,  and  not  of  estoppel  in  pais.  In  these  cases,  the  non-resident 
creditor  voluutarily  appeared  in  the  insolvency  court  and  proved  his  debt, 
with  resideut  creditors,  without  claiming  his  exemption  from  the  operation 
of  the  discharge  as  a  non-resident.  After  the  discharge,  he  accepted  the 
dividend  decreed,  and  then  brought  an  action  to  recover  the  unpaid  balance 
of  his  original  debt.  To  succeed  in  such  action,  it  was  necessary  for  him  to 
■how  that  the  insolvency  court  had  no  jurisdiction  over  him  or  his  debt,  by 
reason  of  his  uon-resideuce;  for  want  of  jurisdiction  is  the  only  ground  upon 
which  the  courts  of  one  sovereignty  can  refuse  to  give  the  same  force  and 
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•flbot  to  tiM  Jtidgnentt  or  doereet  of  ooarte  of  uuith^r  MTsreignty  aa  thtf 
haTo,  by  Uw  and  luige,  at  home.  Th«  conatitiitioii  expretsly  ordaina  thia 
rale  aa  batwean  tiia  ooarta  of  tha  mrenX  atatea;  and  tha  act  of  Congraaa  ol 
1790  (&.  8.,  aao.  906)  dedarea  the  aame  rale  aa  between  the  state  and  federal 
eonrta:  Orapo  r.  Keil^,  lO  Wall.  610;  3mbr^  r,  Paimer,  107  U.  S.  3;  Orucua 
CbL  ▼.  ButeharM^  Unkm,  120  Id.  141. 

Thia  principle  is  clearly  reoogniaed  by  the  supreme  court  in  Olojf  v,  SmMkt 
mipra,  in  which  it  says  that  anch  a  non-resident  creditor  "  was  bound  by  tiia 
dedaion  of  the  state  court  [of  insolvency]  to  the  same  extent  to  which  citi- 
aena  of  that  atate  were  bound.'*  As  resident  creditors  were  bound  by  the 
diaeharge,  it  followed  that  non-resident  creditors  who  had  admitted  them- 
aelvea  to  be  reaidenta  for  the  purpoae  of  that  procaeding  were  also  bound  by 
it.  The  acceptance  of  a  dividend  did  not  raise  an  estoppel  m  pais.  That  • 
waa  not  the  ground  of  the  deciaion,  aa  ia  further  ahown  by  the  casea  which 
bold  that  the  discharge  is  binding  upon  a  non-resident  creditor  who  proves 
bia  debt  without  claiming  his  exemption,  although  he  does  not  accept  a 
dividend.  The  aole  ground  of  the  decision  was,  tiiat  the  discharge  was  an 
estoppel  by  judgment,  and  not  an  eatoppel  in  pais  by  the  acceptance  of  the 
dividend:  Biactman  v.  Oreen,  24  Vt  17,  21;  Baldwin  v.  Hale,  I  WaU.  223; 
Demn^  v.  BmnOi,  128  U.  &  489;  BuekUn  v.  BuckUn,  97  Mass.  268,  258; 
Cooley  on  Constitutional  Limitations,  294. 

Henoe  the  only  point  necessarily  decided  in  Clay  v.  Smith,  supra,  is,  that  a 
non-resident  creditor  who  voluntarily  proves  his  debt  without  claiming  his 
exemption  from  the  operation  of  the  discharge  thereby  admits  himself  to  be 
a  resident  creditor  for  the  purpose  of  that  proceeding,  and  is  therefore  sub- 
ject to  the  jurisdiction  of  the  insolvency  court,  and  bound  by  its  decree  to 
tiie  same  extent  as  resident  creditors;  and  is  estopped  to  assert,  for  the  pur- 
poae of  impeaching  the  discharge  collaterally,  that  he  was  a  non-resident 
creditor.  For  although  consent  of  parties  cannot  confer  a  jurisdiction  which 
the  law  baa  not  conferred,  still  if  parties  admit  the  existence  of  certain  juris- 
dictioiial  facta,  they  will  be  estopped,  after  judgment  or  decree,  to  assert  that 
those  facta  did  not  exist,  afid  the  judgment  or  decree  will  be  entitled  to  full 
force  and  effect:  Chapman  ▼.  Forsyth,  -2  How.  202;  Des  Moines  Co,  v.  Iowa 
C(K,  123  U.  8.  652;  Railway  Co.  v.  Ramsey,  22  Wall.  322. 

In  Chapman  v.  FortyUi,  2  How.  202,  it  was  held  that  if  a  debtor  places  a 
fiduciajy  debt  upon  his  schedule  as  a  common  debt,  and  the  creditor  proves 
it  aa  a  common  debt,  without  claiming  his  exemption  as  a  fiduciary  creditor, 
and  accepts  a  dividend,  he  will  be  bound  by  the  debtor's  discharge  under  the 
United  States  bankrupt  act  of  1841.  This  case  is  also  an  illustration  of  the 
principle  of  estoppel  by  judgment;  and  it  does  not  impugn  the  doctrine  that 
consent  of  parties  cannot  confer  a  jurisdiction  over  the  cause  or  subject-mat- 
ter which  the  law  has  not  conferred.  Although  the  baukruptcy  court  had  no 
jurisdiction  over  a  fiduciary  debt,  as  it  was  saved  from  the  operation  of  the 
discharge  by  the  act  of  1841,  still,  as  both  parties  treated  the  debt  as  a  com- 
moQ  debt,  the  decree  of  discharge  was  an  adjudication  founded  on  evidence 
ttiat  it  waa  a  common  debt,  which  estopped  the  creditor  to  assert  the  contrary 
afterwards.  The  court  says,  referring  to  a  fiduciary  creditor:  **  Ue  does  not 
establish  his  Alaim  as  a  fiduciary  one,  but  as  a  debt  *  provable  within  the 
atatate,'  and  having  done  this,  he  can  never  controvert  the  discharge": 
Id.  209.  Whether  a  debt  be  a  fiduciary  debt  or  a  common  debt  b  de- 
termined by  the  facts  or  manner  of  its  creation,  and  this  is  a  questioB 
of  faei.  Tliis  is  the  essential  fact  upon  which  the  jurisdiction  of  the  bank- 
euptcy  court  over  the  debt  depends.     If  the  bankruptcy  court,  with  any 
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proof  befort  it  baying  a  legal  tendoncy  to  show  that  the  manner  of  the  debt's 
ereation  was  snch  as  to  render  it  a  common  debt,  asanmes  jurisdiction  and 
grants  a  general  discharge,  its  decree  of  discharge  is  not  subject  to  collateral 
impeachment;  for  "the  rule  in  such  cases  is,  that  if  there  be  a  total  defect  of 
evidence  to  prove  the  essential  fact,  and  the  court  fiift  it  without  proof,  the 
action  of  the  court  is  void;  but  when  the  proof  exhibited  has  a  legal  tendency 
to  show  a  case  of  jurisdiction,  then,  although  the  proof  may  be  slight  and  in« 
conclusive,  the  action  of  the  court  will  be  valid  until  it  is  set  aside  by  a  direct 
proceeding  for  that  purpose  ":  Per  Mr.  Justice  Clifford,  in  New  Lamp  Chmr 
ney  Co.  v.  Ansonia  Brass  Co.,  91  U.  S.  656,  659,  660.  In  the  case  just  cited, 
the  jurisdiction  of  the  bankruptcy  court  to  decree  a  corporation  a  bankrupt 
was  attacked  collaterally  in  an  action  on  the  original  debt,  on  the  ground 
«that  the  president  of  the  corporation  had  not  been  duly  authorized  to-  sign 
and  present  the  petition  asking  that  the  corporation  be  adjudged  a  bankrupt. 
But  the  supreme  court  held  that  ''whether  he  was  so  authorized  or  not  was 
a  question  of  fact,  to  be  determined  by  the  district  court  to  which  the  peti- 
tion was  presented  *';  and  that,  as  the  bankruptcy  court  had  adjudged  the 
corporation  a  bankrupt,  after  due  notice  to  and  appearance  by  the  parties, 
its  decree  was  not  void,  and  constituted  an  estoppel  by  record,  which  was 
binding  upon  the  parties  in  this  suit. 

When  the  debtor  places  »  debt  upon  his  schedule  as  a  common  debt,  and 
the  creditor  proves  the  same  debt  as  a  common  debt,  this  is  sufficient  proof 
that  the  manner  of  the  debt's  creation  was  such  as  to  render  it  a  common 
debt,  and  as  this  is  the  essential  jurisdictional  fact,  it  follows  that  the  decree 
of  discharge  is  not  void  for  want  of  jurisdiction,  and  therefore  it  cannot  be 
impeached  collaterally  in  a  subsequent  action  on  the  debt  as  a  fiduciary  debt. 
That  matter  ia  res  adjudkata  between  the  debtor  and  the  creditor,  and  the 
creditor  is  estopped  by  the  decree  to  aver  that  his  debt  is  a  fiduciary  debt. 
It  seems  that  this  is  the  true  ground  of  the  decisions  in  the  following  cases,  in 
which  it  was  held  that  a  resident  creditor,  by  anterior  contract,  who  proves  his 
debt  as  a  common  debt,  without  claiming  that  it  is  saved  from  the  operation  of 
a  posterior  insolvent  law  by  the  constitution,  thereby  admits  facts  upon  which 
the  jurisdiction  of  the  insolvency  court  over  his'  debt  rests,  and,  after  the 
decree  of  discharge,  is  estopped  to  assert  that  his  debt  arose  by  anterior  con- 
tract, and  is  bound  by  the  discharge,  on  the  principle  of  estoppel  by  rec<»d, 
whether  he  accepts  a  dividend  or  not:  BigeUno  v.  PrUehard,  21  Pick.  169; 
Van  Hook  v.  Whiilock,  26  Wend.  43;  Folger  v.  Clark,  80  Me.  237. 

Upon  a  like  principle,  a  non-resident  creditor  who  proves  his  debt  aa  a 
common  debt,  without  claiming  his  extraterritorial  immunity  from  the  opera- 
tion of  the  insolvent  laws  of  the  debtor's  state,  thereby  admits  as  a  hct  that 
he  is  a  resident  creditor  for  the  purpose  of  that  proceeding,  which  gives  the 
insolvency  court  jurisdiction  over  his  debt,  and  after  the  discharge,  he  is 
estopped  to  assert  the  contrary  fact,  and  is  bound  by  the  discharge,  on  the 
principle  of  estoppel  by  judgment,  whether  he  accepts  a  dividend  or  not: 
Cloy  v.  Smith,  3  Pet.  411;  Blackman  v.  Oreen,  24  Vt.  17,  21;  Joui-naofy  v. 
Gardner,  11  Cush.  355;  Baldwin  v.  Hale,  1  WaU.  223;  Qilman  v.  Lockwood, 
4  Id.  409;  Denny  v.  BenneU,  128  U.  8.  489.  But  if,  in  any  of  these  cases, 
the  creditor  appears  in  the  insolvency  or  bankruptcy  court  merely  to  state 
the  true  facts  and  to  claim  his  exemption,  the  court  does  not  acquire  juris- 
diction over  his  debt,  even  if  he  accepts  a  dividend  after  the  dischaige,  and 
he  can  therefore  recover  the  whole  or  the  unpaid  balance  of  his  debt;  for 
there  is  no  waiver  or  estoppel,  either  m  pais  or  by  judgment,  as  such  a  decision 
is  not  to  be  regarded  in  the  light  of  res  adjadicata,  so  as  to  defeat  an  actioik 
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for  the  debt,  or  ite  unpaid  balance:  Denny  v,  BenneU,  128  U.  8.  489,  499; 
Mone  V.  Lawett,  7  Met  162;  Sylvettter  ▼.  Damsiffer,  32  Fed.  Rep.  1;  N(yiion  ▼. 
Cook,  9  Conn.  314,  821;  23  Am.  Dec.  342;  McCarHy  ▼.  Qib8(m,  6  Qratt.  307; 
OolUm  ▼.  Bodolph,  3  6.  Greene,  299,  305;  PhiHip8  v.  Allan,  8  Barn.  &  C.  477; 
a>ntra^  Etutitt  ▼.  £oUe9,  146  Mass.  413;  4  Am.  St.  Rep.  .327.  Denny  v.  Ben- 
nett, 128  U.  8.  489,  was  an  action  of  trover  brought  bj  Bennett,  as  assignee 
in  insolvency  of  A  B,  against  Denny,  as  United  States  marshal  of  the  United 
i^tates  circuit  ooart  for  the  district  of  Minnesota,  for  the  conversion  of  per- 
K»al  property  seixed  under  a  writ  of  attachment  by  X  Y  against  A  B 
issuing  out  of  that  court  Before  this  action  of  trover  was  brought  in  a  state 
court  of  Minnesota,  and  after  a  refusal  by  Denny  to  deliver  the  goods,  Ben* 
nett»  as  assignee,  made  an  application  to  the  United  States  circuit  court  to 
be  made  a  party  to  the  suit  of  X  Y  against  A  B,  and  prayed  for  a  dissolu- 
tion of  the  attachment  therein.  On  this  the  court  ordered,  —  "  1.  That 
CAiarles  C.  Bennett^  assignee,  do  have  and  he  is  hereby  given  leave  to  inter- 
vene and  become  a  party  defendant  herein;  2.  That  the  motion  to  dissolve 
the  attachment  be  and  the  same  is  hereby  denied.**  Bennett  had  no  other 
connection  with  the  suit  of  X  Y  against  A  B.  On  this  state  of  facts,  Denny 
claimed  that,  as  between  himself  and  Bennett,  his  right  to  attach  and  hold 
the  goods  was  re»  adfudieaicL  But  the  supreme  court  held  the  contrary,  say- 
ing: *'  Even  if  he  [Bennett]  can  be  supposed  to  be  a  party,  so  far  as  the  mo- 
tion to  dissolve  the  attachment  is  concerned,  we  concur  with  the  supreme 
court  of  the  state  of  Minnesota  {Bennett  v.  Denny,  33  Minn.  350)  in  holding 
that  '  it  was  merely  a  decision  of  a  motion  or  summary  application,  which  is 
not  to  be  regarded  in  the  light  of  res  adjudieata^  or  as  so  far  conclusive  upon 
the  parties  as  to  prevent  their  drawing  the  same  matters  in  question  again 
in  the  more  regular  form  of  an  action ' ":  Id.  499. 

It  is  true  that  a  person  who  avails  himself  of  the  benefit  of  an  unconstitu- 
tional statute  to  the  detriment  of  another  person  may  be  estopped  to  assert 
its  unconstitutionality  in  a  subsequent  action  between  them:  Danieb  v. 
Teaney,  102  U.  S.  415;  Ferguson  v.  Landram,  5  Bush,  2.30;  96  Am.  Dec.  350. 
In  DanieU  v.  Teamey,  supra,  the  defendants  were  obligors  on  a  bond  given 
to  the  plaintiff  in  accordance  with  a  state  statute,  to  stay  the  levy  of  an 
execution  on  the  property  of  one  of  the  defendants  against  whom  the  plain- 
tiff held  a  judgment.  The  levy  was  thereby  stayed  for  several  years,  and 
when  sued  on  the  bond,  the  defendants  claimed  that  it  was  void,  because  the 
statute  impaired  the  obligation  of  the  plaintiff's  original  contract,  by  allow- 
ing a  stay  of  execution  to  the  defendant  But  the  court  held  that  the  de- 
fendants were  estopped  by  their  conduct  to  set  up  this  objection.  They  had 
procured  a  benefit  to  themselves  by  means  of  the  statute,  and  had  inflicted 
a  serious  loss  upon  the  plaintiff.  But  for  the  stay  bond  he  would  have  levied 
upon  the  property  at  once,  and  sold  it  to  satisfy  his  judgment  But  for  the 
statute,  no  stay  could  have  been  procured.  The  statute,  in  terms,  gave  a 
right  and  oonferred  a  benefit,  to  which  the  defendants  (the  parties  estopped) 
were  not  entitled  without  the  statute.  This  right  of  staying  execution  was 
detrimental  to  the  plaintiff,  and  beneficial  to  the  defendants. 

The  distinction  between  that  case  and  the  principal  case  is  obvious.  In 
ibs  principal  case,  the  party  estopped  (the  plaintiff)  did  not  avail  himself  of 
the  benefit  of  the  composition  act  to  the  detriment  of  the  other  party  (the 
defendant).  He  did  not  acquire  any  new  right  or  benefit  by  the  statute. 
On  the  contrary,  the  statute  operated  exclusively  to  the  benefit  of  the  de- 
fendant, and  Uie  defendant  availed  himself  of  it  to  the  detriment  of  the 
plainti£    If  there  vas  anything  to  estop  him,  it  was  this:  By  the  insolvenpy 
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ptootediugg  tlw  MtUa^u  property  it  •tth«r  aeiMd  and  tok«i  into  Om 
non  of  dM  laaolTMioy  wmH,  or  moaoji  •««  in  ooiim  mmiuMr  proonrod  bjr  tho 
debtor,  and  depoaited  in  eonrfe.  Snoh  proportj  or  monoys  eonnot  bo  roochod 
by  ony  oreditor  by  attaohmont  or  oxoention,  or  otherMrioo  than  by  olaiining 
it  from  tho  officer  in  whoae  enatody  it  ia  as  the  agent  of  the  oonrt.  If  the 
oreditor  cUima  and  obtains  it  from  thia  officer,  he  obtaina  a  benefit  whioh 
he  cannot  otherwiae  reap,  thoogfa  what  he  dose  in  no  way  prejndioea  the 
debtor.  A  pemon  may  nnqneationably  waive  the  benefit  of  a  oonatitntionai 
profision  by  eleeting  a  coarse  of  oondnct  whioh  is  inoonsiatent  with  the  right 
to  oUim  its  benefit  Inconsistency  is  a  necessary  element,  however,  to  con- 
stitute either  a  waiver  or  an  estoppel:  PeopU  ▼.  Murra^^  5  Hill,  468;  Baker 
V.  Branuw,  6  Id  47;  40  Am.  Dec  887;  Detmond  v.  Drake,  46  N.  Y.  318; 
Bmiler  v.  Hildrtih,  5  Met.  49;  DoU  v.  WoMridge,  142  Mass.  161,  179;  BUoi 
V.  MeOormkk,  144  Id.  10.  Bat  the  better  view  seems  to  be  that  a  creditor 
who  accepts  part  of  an  ascertained  and  liquidated  debt,  in  accordance  with 
an  unoonstitutional  statute  or  void  decree,  ii  not  guilty  of  such  inconsistent 
conduct  as  will  preclude  him  from  maintaining  a  subsequent  action  for  the 
unpaid  balance:  Woodbridge  v.  WrigJU,  3  Conn.  623.  626;  KimbeH^  v.  £7y,  6 
Pick.  440;  iS«  parte  ifa{/brd,  L.  R.  19  Eq.  Gas.  436;  ^  pcu-U  Hemndng,h,B^ 
U  Gh.  Div.  163,  169. 

Montague  v.  Maeaey,  76  Va.  307,  is  a  well-considered  case  upon  thia  point 
The  Virginia  legislature  passed  an  act  reducing  the  salary  of  certain  judges 
during  their  term  of  office,  contrary  to  the  state  constitution.  The  plain- 
tiff's testator  having  accepted  the  reduced  salary  several  times  without  pro- 
test, the  state  treasurer  contended  that  the  plaintiff  had  waived  his  rights, 
and  was  estopped  to  insiit  upon  the  unconstitutionality  of  the  statute.  But 
the  court  held  that  there  was  no  waiver  or  estoppel,  and  that  the  plaintiff 
could  recover  the  unpaid  balance. 

To  say  that  a  creditor  who  accepts  a  dividend  avails  himself  of  the  benefit 
of  the  insolvent  law,  seems  to  be  a  perversion  of  terms.  Without  that  law, 
be  is  entitled  to  receive  the  whole  of  his  debt,  and  the  debtor  is  bound  to  pay 
the  whole  of  it  The  debtor  is  the  one  who  avails  himself  of  its  benefit  It 
is  neither  a  legal  benefit  to  a  creditor  to  receive  part  of  an  admitted  debt  after 
it  is  due,  nor  a  legal  detriment  to  a  debtor  to  pay  part  of  such  a  debt,  even 
if  he  be  poor  and  have  to  borrow  the  money.  It  ii  for  this  reason  that,  ever 
since  FinneCs  Caee,  5  Goke,  117,  it  has  been  the  law  of  England  and  America 
that  such  part  payment  and  acceptance  are  no  consideration  for  a  parol 
agreement  to  accept  the  part  in  full  satisfaction  of  the  debt,  and  that  there- 
fore the  creditor  can  recover  the  unpaid  balance:  Harrinuin  v.  Harriman,  12 
Gray,  341;  Weber  v.  Coucfi,  134  Mass.  26;  4d  Am.  Rep.  274.  Nor  does  such 
acceptance  in  full  satisfaction  operate  as  a  waiver  or  estoppel  sgainst  the 
creditor  which  will  prevent  a  recovery  of  the  unpaid  balance:  Tgler  v.  Beli^  • 
A8»\  145  Mass.  134,  138;  Martin  v.  Frantz,  127  Pa.  St  389;  Mechanic^ 
Bank  v.  Huston,  11  Week.  Not  389;  WaUcerv.  Mayo,  143  Miss.  42.  If 
the  creditor's  acceptance  of  part  of  his  debt,  in  aocordance  with  a  parol 
agreement  to  accept  it  in  full  satisfaction,  is  no  waiver  or  estoppel  of 
his  common-law  right  to  receive  every  dollar  origioally  due  him,  not- 
withstanding the  agreement,  it  seems  to  follow  a  fortiori  that  a  credi- 
tor's acceptance  of  part  of  his  debt,  in  aocordance  with  a  void  decree  of 
discharge  in  insolvency,  is  no  waiver  or  estoppel  of  his  constitutional 
right  to  receive  every  dollar  originally  due  him  on  his  contract,  notwith- 
standing the  discharge:  Kimherly  v.  Ely,  6  Pick.  440;  Woodbridge  v.  Wright, 
E  Gonn.  523*    For,  as  a  constitutional  right  is  of  a  higher  nature  than  a  com- 
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moo-law  rights  it  takw  itronger  acta  to  amount  to  a  waiver  or  estoppel  of 
tiM  former  than  of  the  latter.  The  party's  acta  mnst  be  ''clear  and  no- 
eqnivtMsal ":  DcmuUy  v.  Corbeii,  7  N.  Y.  600, 607;  Ovenuey  v.  Wood,  1.%  Mass. 
003;  Jfwrpkif  ▼.  Mamiing,  134  Id.  488;  BaaUrly  v.  Ooodiom,  36  Conn.  279; 
InnmuM  Co.  t.  Mane,  SO  Wall.  446. 

The  following  pointo  on  waiver  and  estoppel  may  be  considered  settled: 
A  written  agreement  betwee|i  a  non-resident  creditor  and  his  debtor,  that 
*'  this  Judgment  [entered  by  confession]  is  subject  to  the  legal  operation  of 
the  defendant's  discharge  nnder  the  insolvent  laws  of  Maryland,"  is  no  waiver 
of  the  non-resident  creditor's  right  to  impeach  the  decree  of  discharge,  and  to 
enforce  the  judgment  to  ito  fuU  extent  by  execution  against  property  which 
was  exempt  under  the  Maryland  insolvent  law  {Olay  v.  8mUh,  8  Pet.  411, 
was  dted  1^  ootinsel  te  the  point  of  waiver):  Boyle  v.  Zaeharie,  6  Id.  636. 
A  non-resident  creditor  does  not  waive  his  oonstititutional  right  to  impeach 
his  debtor's  discharge  by  having  come  into  the  debtor's  state  to  make  his  con- 
tract while  the  insolvent  law  was  in  force,  and  by  expressly  providing  for  ito 
performance  in  the  debtor's  state.  He  can  recover  the  whole  of  his  demand: 
Baldwin  v.  ffedet  1  YTall.  223.  A  non-resident  creditor  does  not  waive  his 
eonstitntional  right  to  impeach  a  decree  of  discharge  in  insolvency  by  having, 
prior  to  the  discharge^  reduced  his  claim  to  judgment  in  the  courte  of  the 
debtor's  stete;  and  after,  the  discharge,  he  can  maintein  an  action  on  his 
judgment  either  in  the  oourto  of  the  debtor's  stete,  or  in  any  other  court: 
MfOTpky  ▼.  Mfmnhig^  134  Mans.  488;  DormeUy  v.  Corbeti,  7  N.  Y.  600;  Wyman 
V.  MUehai,  1  Cow.  316;  Whitney  v.  WhiUng,  36  N.  H.  467;  Poe  v.  Duck,  5 
Md.  1;  Wauon  v.  Bowme,  10  Mass.  337;  6  Am.  Deo.  129.  A  non-resident 
creditor  does  not  submit  himself  to  the  jurisdiction  of  an  insolvency  court, 
ncr  waive  his  constitutional  right  to  recover  a  judgment  for  the  whole  of  his 
demand,  by  appearing  in  the  insolvency  court  to  oppose  the  granting  of  the 
discharge:  NorUm  v.  Cock^  9  Conn.  314;  23  Am.  Dec  342;  MeOatty  v.  QQh 
son,  6  Gratt  307;  (7o/fins  v.  Rodolipk,  3  G.  Greene,  299. 

Applying  the  foregoing  principles  to  the  principal  case,  the  conclusions 
seem -to  be  as  follows:  1.  The  decree  of  discharge  was  void  for  want  of  juris- 
diction wben  rendered,  ai  against  the  unconsenting  non-resident  creditor.  2. 
It  did  not  become  valid  by  his  subsequent  acceptance  of  the  dividend.  3.  By 
accepting  the  dividend,  the  non-resident  creditor  did  not  waive  or  otherwise 
lose  his  oonstitutional  right  to  receive  the  full  amount  originally  due  him. 
4.  Therefore  he  was  entitled  to  reoover  a  judgment  for  the  unpaid  balance 
after  dadnoting  the  dividend,  and  the  Judgment  in  the  principal  case  is  er- 


Whether  these  apparently  logical  deductions  will  ultimately  prevail  when 
the  questton  shall  be  directly  presented  to  the  supreme  court  of  the  United 
States,  .is  ai  present  unknown.  The  decisions  in  the  stete  courts,  excepting 
thoee  of  the  state  ef  Connecticut^  mnst  be  conceded  as  directly  or  infereo- 
tially  supporting  the  principal  case:  Vam  Hook  v.  WKUlock^  26  Wend.  43;  Eus- 
At  V.  Bo&s^  146  Mass.  413;  4  Am.  St  Rep.  327;  Folger  v.  Clark,  80  Me.  237; 
Airpes  T.  BpoHiawk,  106  Mass.  Ill;  11  Am.  Bep.  320. 
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Pbinoipal  akd  Aqent.  —  Onb  Dkalino  with  am  Aobht  in  a  Mattxb 
Amcmio  his  Prinoifal,  and  knowing  that  the  interest  of  tho  agent  is 
adTene  to  that  of  his  principal,  should  be  held  to  the  duty  of  ascertain- 
ing that  the  acts  of  the  agent  are  authorized  by  his  principaL 

If  Stock  ov  a  OoBPORA'noM  is  Faaudulbntlt  Issued  bt  One  of  its 
OiFiOBBS  AS  SiouRiTT  FOB  HiB  Privatb  Dbbt,  the  corporation  is  not 
•stopped,  as  against  the  creditor  of  the  officer  to  whom  snch  stock  was  is- 
sued, to  deny  the  yalidity  of  the  stock,  if  the  creditor  knew  that  the 
surrender  and  transfer  of  the  former  certificate  were  prerequisites  to  the 
lawful  issue  of  a  new  one,  and  took  no  steps  to  assure  himself  that  there 
was  a  former  certificate  to  be  surrendered  and  transferred.  Such  credi- 
tor acquires  no  additional  right  or  equity  from  the  fact  the  certificate 
fraudulently  issued  to  him  was  afterwards  surrendered  by  him,  and  a 
new  one  issued  therefor  by  the  officer  by  whom  and  for  whose  benefit 
the  original  was  fraudulently  issued. 

Action  to  recover  damages  for  tho  refusal  of  the  defendant 
corporation  to  recognize  the  validity  of  shares  of  stock  held 
by  the  plaintiff,  or  to  transfer  them,  and  issue  new  certificates 
therefor. 

0.  B.  Mowry^  for  the  plaintiff. 

/.  O.  Abbottf  C.  T.  QaUaghcr^  and  J.  8.  Dean^  for  the  defend- 
ant. 

Field,  J.  The  plaintiff,  in  December,  1882,  lent  money  to 
William  Reed,  and  received  from  him  as  security  for  the  pay- 
ment of  the  loan  a  certificate^  in  the  name  of  the  plaintiff,  of 
thirty-two  shares  of  the  capital  stock  of  the  defendant  corpo- 
ration, in  the  usual  form,  signed  by  its  president  and  by  its 
treasurer,  with  its  seal  affixed.  This  was  a  fraudulent  over- 
issue of  stock  by  Reed,  who  was  the  treasurer,  and  who  filled 
up  a  blank  certificate  which  had  been  signed  by  the  president, 
and  left  with  him.  Reed  owned  no  stock,  and  exhibited  no  cer- 
tificate of  stock  to  the  plaintiff  except  that  filled  up  with  the 
plaintiff's  name,  and  he  made  no  transfer  of  stock  on  the  books 
of  the  company,  and  there  was  no  entry  of  the  transaction  in 
any  form  upon  its  books.  The  stock  of  the  company  was  trans- 
ferable by  assignment  on  the  books  of  the  company,  upon  a 
surrender  of  the  old  certificate,  and  this  was  stated  in  the 
certificate  delivered  to  the  plaintiff.  The  plaintiff,  in  May, 
1886.  assigned  this  certificate  *to  one  Wilkins,  the  cashier  of 
the  Ht>ward  National  Bank,  as  security  for  the  payment  of  a 
loan  of  money  made  to  the  plaintiff  by  the  bank.    Wilkins 
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surrendered  this  certificate,  and  took  a  new  one  in  his  own 
name,  which  was  issued  to  him  by  Reed,  who,  as  treasurer, 
had  the  custody  of  the  certificate  and  transfer-books  of  the 
company.  The  plaintiff,  in  January,  1887,  paid  his  debt  to 
the  Howard  National  Bank,  and  Wilkins  assigned  the  certifi* 
cate  he  held  to  the  plaintiff.  The  plaintiff,  in  July,  1887,  pre- 
sented this  certificate  to  the  defendant,  and  demanded  a  new 
certificate,  which  the  defendant  refused  to  give,  having  discov- 
ered, in  November,  1886,  this  and  other  frauds  of  Reed.  The 
original  loan  of  the  plaintiff  to  Reed  was  two  thousand  dol- 
lars; but  in  October,  1886,  the  plaintiff  lent  him  one  thousand 
dollars  more,  and  it  was  agreed  between  them  that  the  certifi- 
cate of  stock  should  stand  as  security  for  the  payment  of  both 
loans.  The  amount  due  from  Reed  to  the  plaintiff  at  the  date 
of  the  writ  was  $8,175.84. 

It  is  manifest  that  the  assignment  of  this  certificate  by  the 
plaintiff  to  Wilkins,  as  security  for  the  payment  of  the  plain- 
tiff's debt  to  the  bank,  and  the  assignment  back  to  the  plain- 
tiff when  his  debt  was  paid,  did  not  put  the  plaintiff  in  any 
better  position  than  he  would  have  been  in  if  the  certificate 
had  never  passed  out  of  his  hands.  The  plaintiff  had  pledged 
property  which  had  been  pledged  to  him,  and  had  redeemed 
it  from  the  pledge  he  had  made,  and  he  held  it  by  his  original 
title  as  pledgee  of  Reed:  Simm  v.  Anglo-American  Telegraph 
Co,,  5  Q.  B.  Div.  188. 

The  present  case  cannot  be  distinguished  in  principle  from 
Moores  v.  Citizens^  National  Bank^  111  U.  S.  156.  In  that  case 
Mr.  Justice  Bradley  dissented,  and  tbe  decision  has  been  the 
subject  of  some  criticism:  Lowell  on  Transfer  of  Stock,  sec. 
112,  note  2.  The  ground  of  that  decision,  as  stated  in  the 
opinion,  is  as  follows:  The  plaintiff  "having  distinct  notice 
that  the  surrender  and  transfer  of  a  former  certificate  were 
prerequisites  to  the  lawful  issue  of  a  new  one,  and  having  ac- 
cepted a  certificate  that  she  owned  stock,  without  taking  any 
steps  to  assure  herself  that  the  legal  prerequisites  to  the 
validity  of  her  certificate,  which  were  to  be  fulfilled  by  the 
former  owner,  and  not  by  the  bank,  had  been  complied  with, 
she  does  not,  as  against  the  bank,  stand  in  the  position  of  one 
who  receives  a  certificate  of  stock  from  the  proper  officers 
without  notice  of  any  facts  impairing  its  validity."  Upon  a 
review  of  the  authorities  in  the  opinion,  it  is  said:  "This  re- 
view of  the  cases  shows  that  there  is  no  precedent  for  holding 
that  the  plaintiff,  having  dealt  with  the  cashier  individually, 
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and  lent  money  to  him  for  his  private  use,  and  received  from 
him  a  certificate  in  her  own  name,  which  stated  that  shares 
were  transferable  only  on  the  books  of  the  bank  and  on  sur- 
render of  former  certificates,  and  no  certificate  having  been 
surrendered  by  him  or  by  her,  and  there  being  no  evidence  of 
the  bank  having  ratified  or  received  any  benefit  from  the  trans* 
action,  can  recover  from  the  bank  the  value  of  the  certificate 
delivered  to  her  by  its  cashier." 

In  that  case  the  president  of  the  bank  had*  left  blank  certifi- 
cates of  stock  signed  by  him  with  the  cashier,  as,  in  the  present 
case,  the  president  of  the  railroad  company  had  left  similar 
blank  certificates  with  the  treasurer.  At  the  trial  of  that  case 
in  the  United  States  circuit  court,  a  verdict  was  directed  for 
the  defendant,  on  the  ground  that  'Hhe  plaintiff  having  had  • 
knowledge  of  the  fact  that  Moores,  upon  whom  she  reUed  to 
have  the  stock  transferred  to  her,  was  acting  for  himself  as 
well  as  in  his  capacity  of  cashier,  —  that  is,  acting  for  the 
bank  upon  one  side,  and  for  himself  on  the  other,  in  reference 
to  the  matter  of  issuing  this  certificate, — she  is  not,  in  the 
judgment  of  this  court,  an  innocent  holder  of  the  stock ": 
Moore%  v.  CitizenB^  National  Bank,  15  Fed.  Rep.  141. 

We  have  decided  in  Allen  v.  South  Boston  A.  A.,  150  Mass. 
200,  204,  that  a  purchaser  of  stock  owes  no  positive  duty  to 
the  corporation  to  see  to  it  that  the  seller  surrenders  the  old 
certificate  and  makes  an  assignment  of  the  stock  on  the  books 
of  the  company,  but  that  it  is  the  duty  of  the  corporation 
which  requires  these  things  to  be  done  to  see  that  they  are 
done  before  a  new  certificate  is  issued  to  the  purchaser.  The 
plaintiff,  in  the  case  at  bar,  knew  that  he  was  dealing  with  the 
treasurer  of  the  defendant  in  his  personal  capacity  as  a  bor- 
rower of  money.  If  the  by-laws  of  the  company  had  pro- 
vided that  certificates  of  stock  should  be  signed  only  by  the 
treasurer,  and  if  he  were  charged  with  the  duty  of  attending 
to  the  transfer  of  stock  and  the  issuing  of  certificates,  any  per- 
son lending  money  to  him  for  his  private  use,  and  taking  in 
his  own  name  a  certificate  of  the  company's  stock  as  collateral 
security,  would  reasonably  be  required  to  investigate  the  title 
of  the  treasurer  to  the  certificate  delivered,  because  in  issuing 
such  a  certificate  the  tireasurer  would  have  a  personal  interest 
adverse  to  that  of  the  corporation.  An  agent  cannot  properly 
act  for  bis  principal  and  himself  when  their  interests  are  ad- 
verse, and  any  person  dealing  with  an  agent  in  a  matter  affect- 
ing his  principal,  and  knowing  that  the  interests  of  the  ageot 
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are  adverse  to  those  of  bis  principal,  ought  tt^  be  held  to  the 
duty  of  ascertaining  that  the  acts  of  the  agent  are  authorized 
by  his  principal.  The  difficulty  in  the  present  case  is,  that 
these  considerations  are  only  partially  applicable  to  it.  It  is 
on  account  of  the  danger  that  one  officer  may  abuse  his  power 
to  issue  stock  certificates  that  the  by-laws  of  corporations 
nsually  require  the  certificates  to  be  signed  by  at  least  two 
officers  of  the  corporation.  If  one  of  these  neglects  his  duty, 
or  delegates  the  performance  of*  it  to  the  other,  the  safeguard 
intended  by  this  requirement  of  the  by-laws  becomes  inef- 
fectual, and  if  one  of  these  officers,  in  issuing  a  stock  certifi* 
cate,  has  a  personal  interest  adverse  to  that  of  the  corporation, 
a  person  dealing  with  him,  and  knowing  this,  may  well  be  re- 
quired to  take  notice  that  the  rights  of  the  corporation  are  not 
protected  in  the  transaction  to  the  full  extent  intended  by  the 
by-laws. 

The  decision  of  this  case,  we  think,  must  depend  upon  the 
question  whether  it  is  shown  that  the  plaintiff,  in  taking  this 
certificate  of  stock  under  the  circumstances  set  out  in  the 
agreed  statement  of  facts,  acted  in  good  faith  and  with  due 
care.  We  are  of  opinion  that  the  facts  were  such  that  the 
plaintiff  was  reasonably  put  upon  inquiry  as  to  the  title  of 
Reed  to  the  certificate  of  stock  which  he  undertook  to  pledge, 
and  that  the  plaintiff  is  to  be  affected  with  notice  of  whatever 
be  might  have  found  out,  if  he  had  made  proper  inquiry.  As 
tbe  plaintiff  was  not  a  purchaser  of  stock  in  the  market,  the 
usages  of  brokers  in  regard  to  the  manner  in  which  stock  is 
transferred,  as  between  the  parties  to  a  bargain  and  sale  made 
through  brokers,  have  no  bearing  upon  the  case.  The  plain- 
tiff  cannot  rely  upon  any  representations  of  Reed,  because  he 
knew  that  Reed  was  acting  for  himself  in  borrowing  the  money 
and  in  pledging  the  stock. 

The  seal  of  the  corporation  might  well  be  presumed  to  be 
under  the  control  of  Reed  for  the  purpose  of  affixing  an  im- 
press of  it  upon  the  stock  certificates,  because  he  was  one  of 
the  persons  who  were  required  to  sign  certificates  of  stock,  and 
was  the  person  who  had  the  custody  of  the  certificate  and 
transfer-books.  The  genuine  signature  of  the  president  of  the 
corporation  upon  the  certificate  was  the  only  fact  on  which  the 
plaintiff  had  a  right  to  rely;  but  as  the  president  was  not  at- 
tending personally  to  the  issue  of  this  certificate,  it  was  evident 
to  the  plaintiff  that  Reed  might  possibly  be  using  for  one  pur* 
poee  a  certificate  signed  by  the  president  for  another,    Th^ 

JUL  Be,  Bar.,  Vok  XV.— 1ft 
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certificate  was  filled  np  in  Reed's  handwriting,  and  nothing 
whatever  was  exhibited  to  the  plaintiff  tending  to  show  that 
Reed  owned  any  stock,  or  that  any  transfer  of  stock  had  been 
made  to  the  plaintiff  by  Reed,  except  the  new  certificate  which 
was  issued  to  the  plaintiff  after  the  bargain  between  him  and 
Reed  had  been  made. 

We  think  that  it  is  a  safer  and  more  reasonable  rule  to  hold 
that  a  person  taking  in  pledge  a  certificate  of  stock,  newly 
issued  in  his  name  by  an  officer  of  a  corporation,  as  security 
for  the  private  debt  of  the  officer,  should  be  required  to  inves- 
tigate the  title  to  the  stock,  if  the  officer  is  one  who  has  the 
power,  either  alone  or  with  others,  to  issue  stock  certificatee* 
than  to  hold  that  such  a  person  can  rely  upon  a  certificate  so 
issued  to  him  in  the  absence  of  actual  notice  or  knowledge 
that  it  has  been  fraudulently  issued.  In  the  opinion  of  a  ma- 
jority of  the  court,  the  judgment  entered  for  the  plaintiff  must 
be  reversed,  and  there  must  be  judgment  for  the  defendant 


Tun  OAsm  n  dibtinouishbd  from  the  case  of  Allen  r.  South  Boston  R.  R.^ 
100  Man.  200,  ante,  p.  186,  in  whioh  the  plaintiff  was  a  porohaser  of  stocky 
and  where  it  was  held  that  a  purchaser  of  stock  in  a  corporation  does  not 
assume  any  duty  to  see  that  the  vendor  of  the  stock  surrenders  his  stock  and 
transfers  it  upon  the  books  of  the  corporation,  inasmuch  as  such  is  the  duty 
of  the  corporation  to>Y&rds  both  the  seller  and  the  purchaser  before  it  issues 
new  stock.  In  the  principal  case,  plaintiff  was  not  a  purchaser  of  stock,  but 
knew  that  he  was  dealing  with  the  treasurer  of  the  corporation  in  his  per- 
sonal capacity  as  a  borrower  of  money;  and  consequently  in  taking  certifi- 
cates of  stock,  newly  issued  in  his  name,  as  collateral  security  for  money  lent 
to  the  treasurer  in  his  individual  capacity,  he  must  investigate  the  title  t» 
■aeh  stock,  and  is  not  a  bona  fidt  purchaser  if  the  stock  was  fraudolently 
issued,  even  though  the  treasurer  had  apparent  authority  to  issue  saoh 
tifioatesof  stook. 


MONAHAN    V.    WOBCESTBR. 

[150  Massachuskits,  439.  J 

BviDnfOB  —  Bmplotbr  and  Emfloybk.  —  Evidbnoi  that  av  BvpLOTn 
WAS  GurxaALLT  Bbputxd  to  be  infirm  in  his  senses  of  sight  and  hear* 
ing,  and  in  physical  strength,  is  admissible  for  the  purpose  of  proving 
that  his  employer  either  knew  of  these  infirmitiesi  or  by  the  exercise  of 
reasonable  care  would  have  known  of  them. 

Action  to  recover  for  personal  injuries  suffered  by  the  plain* 
tiff  while  in  the  employ  of  the  defendant,  and  which  injuries 
it  was  claimed  had  resulted  from  plaintiff's  co-employee  Mo-> 
Loughlin  haying  lost  control  of  a  wheel-bairrow  of  bricks* 
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whereby  a  portion  of  its  load  was  emptied  into  a  trench  and 
fell  upon  plaintiff.  The  claim  was  made  that  the  accident 
would  not  have  occurred  but  for  McLoughlin's  age  and  infirm- 
ities, and  his  impaired  sight  and  hearing.  The  plaintiff  offered 
evidence  tending  to  show  that  McLoughlin  was  generally  re- 
puted to  be  infirm  in  the  senses  of  sight  and  hearing,  and  in 
physical  strength,  and  that  his  infirmities  in  this  respect  were 
well  known  in  the  community.  The  evidence  was  excluded 
by  the  court,  and  the  jury  thereupon  returned  a  verdict  for  the 
defendant. 


J.  HapHn$  and  E.  /.  MeMtihonj  for  the  plaintiff. 
F.  P.  Oaulding^  for  the  defendant 

FiSLD,  J.  The  offer  of  the  plaintiff  to  show  that  McLough- 
Hn  /'  was  generally  reputed  to  be  infirm  in  the  senses  of  sight 
and  hearing,  and  in  physical  strength,"  was  made  for  the  pur- 
pose of  proving  that  the  defendant  either  knew  of  these  in- 
firmities, or  by  the  exercise  of  reasonable  care  would  have 
known  of  them,  if  the  jury  found,  from  other  evidence,  that  Mc- 
Loughlin was  infirm  in  these  respects.  For  this  purpose,  in 
our  opinion;  the  evidence  was  competent.  The  master  is  bound 
to  use  reasonable  care  in  selecting  his  servants,  and  if  a  person 
is  incompetent  for  the  work  he  is  employed  to  do,  the  fact  that 
he  is  generally  reputed  in  the  community  to  want  those  quali- 
ties which  are  necessary  for  the  proper  performance  of  the  work 
certainly  has  some  tendency  to  show  that  the  master  would 
have  found  out  that  the  servant  was  incoropetent,  if  proper 
means  had  been  taken  to  ascertain  the  qualifications  of  the 
servant.  We  cannot  say  that  it  may  not  be  a  matter  of  com- 
mon repute  in  a  community  that  a  man  is  phypically  weak, 
and  is  partially  blind  and  deaf:  GUman  v.  Eastern  R.  i?.,  13 
Allen,  433;  90  Am.  Dec.  210. 

Exceptions  sustained. 

EviDSKOB.  —  General  notoriety  is  generally  admiBsible  at  evidence  tending 
to  proTe  notice  of  a  fact,  when  each  notice  is  a  material  inquiry;  but  it  is 
never  competent  to  prove  the  fact  itself:  LouiguUU  tie,  A  R,  Co,t.  H<Ul,  87 
Ak.  706|  la  Am.  St.  Rep.  Si. 
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(UO  If  AMACHUSSm,  44flL] 

IfnroB  XAT  Atoid  his  CoirTBAcr  without  Puttiko  thi  Otbbe  Pastt  n 
Statu  Quo  or  retaming  tho  consideration  rooeived,  if  the  oontnct  wu 
not  for  neoessariea,  nor  neoeaaarily  beneficial  to  the  minor. 

MlHOR    CONTRACTINO    TO  WORK    lOR    AnOTHKR,   AMD   THAT    PaST   OV   BIB 

Wages  should  bb  Applied  to  thx  Payment  ov  a  Debt  Due  fbom  hii 
Father's  Estate,  may,  by  disaflirming  the  contract,  and  suing  upon  a 
guantmn  meruU,  reooTer  the  full  value  of  aenrioes  rendered  by  him,  where 
it  does  not  appear  that  he  can  receiTe  any  benefit  from  his  father's  estate. 

Action  to  recover  the  balance  claimed  to  be  due  plaintiff  for 
wages.  The  trial  court  ruled  that  the  plaintiff  was  not  enti- 
tied  to  recover,  because  his  services  had  been  rendered  under 
the  contract  set  forth  in  the  opinion  of  the  court. 

O.  Sewallj  for  the  plaintiff. 

/•  M.  Baymondy  for  the  defendant 

Field,  J.  The  plaintiff,  a  minor,  with  the  assent  of  his 
mother,  agreed  with  the  defendant  to  work  for  him  for  eight 
dollars  a  week,  one  half  to  be  paid  to  the  plaintiff,  and  the 
other  half  to  be  applied  by  the  defendant  to  the 'payment  of 
a  debt  due  to  the  defendant  from  the  estate  of  the  deceased 
father  of  the  plaintiff.  The  judge,  who  tried  the  case  without 
a  jury,  found  that  the  plaintiff's  services  were  not  worth  eight 
dollars  a  week  for  the  iSrst  part  of  the  time  he  worked,  but 
^*  were  worth  eight  dollars  a  week  for  the  whole  time."  The 
plaintiff's  pay  was  raised  from  time  to  time,  and,  after  he  had 
worked  for  the  defendant  eight  weeks,  '*  his  pay  was  raised  to 
twelve  dollars"  a  week.  The  defendant  paid  him  four  dollars 
a  week  for  the  whole  time  he  worked,  and  applied  the  remain- 
der of  his  wages  to  the  payment  of  the  debt  against  the  father's 
estate.  At  the  end  of  twenty-six  weeks,  when  the  debt  had 
been  paid,  the  defendant  discharged  the  plaintiff  from  his  em- 
ployment. The  judge  also  found  that  ''the  agreement  was  not 
so  unreasonable  as  to  raise  any  suspicion  of  fraud";  ''that  the 
plaintiff  had  not  been  overreached";  and  ruled,  "as  matter  of 
law,  that  the  plaintiff  was  not  entitled  to  avoid  the  contract,  it 
having  been  fully  executed."  It  is  clear  that  the  judge  found 
that  the  whole  amount  of  the  wages  agreed  upon  from  time  to 
time  was  as  much  as  or  more  than  the  plaintiff's  services  were 
worth,  but  that  the  amount  of  money  paid  to  the  plaintiff  was 
less  than  his  services  were  worth.     It  is  clear,  also,  that  the 
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plaintiff  was  not  bound  to  pay  his  father's  debts;  that  the  con<» 
tract  made  in  this  case  was  not  for  necessaries,  and  was  not 
necessarily  beneficial  to  the  plaintiff;  and  that  by  our  decis- 
ions, in  order  to  avoid  such  a  contract,  it  is  generally  not  ne- 
cessary that  the  minor  put  the  other  party  in  statu  quo,  or 
return  the  consideration  received:  Chandler  v.  SimmonSy  97 
Mass.  508,  514;  93  Am.  Dec.  117;  Bartleti  y.  Drake,  100  Mass. 
174;  97  Am.  Dec.  92;  1  Am.  Rep.  101;  Oaffney  v.  Hayden,  110 
Mass.  187;  14  Am.  Rep.  580;  Bradford  v.  French,  110  Mass. 
365;  Walsh  v.  Young,  110  Id.  396;  Baker  y.  Stone,  136  Id.  405; 
McCarthy  y.  Henderson,  138  Id.  310. 

Oaffney  y.  Hayden,  supra,  shows  that,  if  the  amount  of  the 
wages  agreed  upon  had  not  been  as  much  as  the  plaintiff's 
services  were  worth,  the  fact  that  the  plaintiff  had  received  his 
pay  while  a  minor  would  not  prevent  him  from  avoiding  the 
contract,  and  suing  on  a  quantum  meruit.  In  the  opinion,  the 
cases  of  Stone  v.  Dennison,  18  Pick.  1,  23  Am.  Dec.  .654,  and 
Breed  y.  Judd,  1  Gray,  455,  which  the  present  defendant  cites, 
are  considered  and  distinguished. 

It  is  suggested  that  the  plaintiff's  agreement  that  the  de- 
fendant should  apply  a  part  of  the  wages  to  the  extinguish- 
ment of  the  father's  indebtedness  makes  the  actual  application 
of  the  wages  by  the  defendant  in  pursuance  of  this  agreement, 
and  before  it  was  revoked,  equivalent  to  a  payment  of  money 
by  the  plaintiff  to  the  defendant  for  the  purpose  of  extinguish- 
ing this  debt.  It  is  argued  that,  if  a  minor  voluntarily  pays 
money  under  a  contract,  he  cannot  recover  the  money  be  has 
paid,  when  he  has  received  any  benefit  from  the  contract,  or 
any  part  of  the  consideration,  except  by  rescinding  the  con-^ 
tract;  and  that  a  contract  cannot  be  rescinded  unless  the  other 
party  is  put  in  statu  quo;  and  that,  in  the  present  case,  it  does 
not  appear  that  the  defendant  can  be  put  in  statu  quo,  because 
he  may  have  lost  his  remedy  against  the  estate  of  the  father. 
See  ShurtUffy.  Millard,  12  R.  I.  272;  34  Am.  Rep.  640;  Rob- 
inson  v.  Weeks,  56  Me.  102;  Sparman  v.  Keim,  83  N.  Y.  245; 
AdamM  v.  BeaU,  67  Md.  53;  1  Am.  St.  Rep.  379;  Ex  parte  Tay 
lor,  8  De  Grex,  M.  &  G.  254.  It  does  not  appear  that  the  plain- 
tiff did  or  could  receive  any  benefit,  directly  or  indirectly,  from 
the  payment  of  his  father's  debts.  It  appears  that  the  father 
died  seised  of  real  estate,  *'  which  he  devised  to  his  widow," 
and  which  the  widow  conveyed  to  his  eldest  son,  the  brother 
of  the  plaintiff;  but  it  does  not  appear  that  the  plaintiff  was 
entitled  to  receive  any  property  from  the  estate  of  his  father, 
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and  therefore  it  does  not  appear  that  the  plaintiff  had  any  in- 
terest in  preventing  the  defendant  from  collecting  the  debt  out 
of  the  estate  of  the  father.  The  action  is  not  to  recover  money 
paid.  The  contract,  so  far  as  it  related  to  the  payment  of  the 
father's  debt,  would,  in  ancient  times,  have  been  held  abso- 
lutely void,  if  made  by  an  infant.  We  think  that  the  princi- 
ple contended  for,  whether  it  is  consistent  or  not  with  our 
decisions,  is  not  applicable  to  this  case.  It  is  necessary  for 
the  protection  of  an  infant  that  he  should  not  be  bound  by  a 
contract  to  pay  out  of  his  earnings  the  debt  of  another  person, 
and  the  defendant  had  no  right  to  rely  upon  such  a  contract, 
and  forego*  any  remedies  he  might  have  against  the  estate  of 
the  father.  The  defendant  cannot  be  said  to  have  acted  as 
agent  of  the  plaintiff  in  paying  the  wages  to  himself,  within 
the  principle  declared  in  Welch  v.  Weleh^  103  Mass.  562,  be- 
cause he  still  retains  the  benefit.  It  is  not  contended  that  the 
mother  was  entitled  to  the  wages  of  the  plaintiff.  By  the 
terms  of  the  report,  there  must  be  a  new  triaL 
So  ordered.  

CoBTTRAon  OF  MmoBS.  — A«  to  an  infant'i  power  to  avoid  hla  ooatraeli: 
Adams  ▼.  Beatt,  67  Md.  68;  1  Am.  St.  Rep.  379,  and  cases  oited  in  nota.  An 
infant  may,  in  general,  disaffirm  his  contract  without  restoring  the  oonsidara- 
tion  received  by  him:  StuU  t.  ^ottm,  51  Ark.  295. 


Boston  v.  Simmons. 

[100  IfAssACBUsarrs,  461.] 

Leabiutt  ov  OmosR  ov  Cmr  ahd  his  Contbdkratb  ior  PBOFm  Riaii- 
nxD  rsoM  THB  UsB  OF  THB  Formbr's  ELmowlbdob  Obtaivbd  as 
SuoH  OmcBR.  —  If  a  member  of  a  municipal  board  authorised  to  select 
and  purchase  a  site  for  public  purposes  agrees  with  a  third  person  to 
inform  the  latter  of  the  site  selected  by  such  board,  and  that  the  latter 
shall  thereupon  purchase  such  site,  and  then  sell  it  to  the  board  at  a 
profit,  and  the  agreement  is  carried  out  through  the  aid  of  such  officer, 
whereby  the  municipality  is  made  to  pay  a  higher  price  for  the  property 
than  it  could  have  been  purchased  for  from  the  original  owner,  a  joint 
action  can  be  sustained  against  said  officer  and  his  confederate  for  the 
amount  of  profit  by  them  realized. 

Action  of  tort,  in  which  the  declaration  was  as  follows: 
''And  the  plaintiff  says  that  at  the  time  of  the  acts  and  doings 
hereinafter  set  forth,  it  was,  and  now  is,  a  municipal  corpora- 
tion duly  established  by  law,  in  the  county  of  Suffolk,  in  this 
commonwealth,  and  was  duly  authorized  by  law  to  purchase 
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land  on  which  to  constrnct  a  reservoir  to  be  used  in  supplying 
«aid  city  and  ite  inhabitants  with  pure  water;  that  the  defend* 
ant  Simmons  was  a  member  and  the  chairman  of  the  Boston 
water  board,  a  board  duly  established  by  law,  and  authorized 
and  empowered  to  purchase  for  the  plaintiff  land  to  be  used 
for  the  purpose  aforesaid;  that  said  Simmons,  by  virtue  of  bis 
said  official  position,  knew  and  had  a  part  and  share  in  de* 
termining  the  action  of  said  water  board,  under  said  authority, 
in  making  such  purchase;  that  said  defendant  Wilson  well 
knew  of  said  position,  knowledge,  and  authority  of  said  Sim- 
mons; and  that  said  defendants  corruptly  took  advantage  of 
such  position,  knowledge,  and  authority,  and,  intending  and 
contriving  to  cheat  and  defraud  the  plaintiff,  did  corruptly 
and  fraudulently  conspire  and  agree  with  each  other  that  the 
said  Simmons  should  impart  to  said  Wilson  knowledge  of  the 
doings  of  the  said  water  board  in  the  selection  of  said  land, 
and  of  the  piece  of  land  which  said  board  should  consider 
Buitable  for  a  site  for  said  reservoir,  did  conspire  and  agree 
that  said  Wilson  should  become  the  purchaser  and  owner  of 
the  lot  of  land  which  should  be  so  considered  suitable  for  a 
Bite  for  said  reservoir,  did  conspire  and  agree  that  said  water 
board,  acting  for  the  plaintiff,  should  purchase  the  said,  land 
for  the  plaintiff  from  said  Wilson,  at  an  advance  or  increase 
above  the  price  paid  therefor  by  said  Wilson,  and  did  so  con- 
spire and  agree  to  divide  the  profits  of  said  transaction  be- 
tween themselves;  and  the  plaintiff  further  says  that  in 
consequence  and  pursuance  of  said  corrupt  and  fraudulent 
conspiracy  and  agreement,  said  Simmons  did  impart  to  said 
Wilson  said  knowledge,  and  that  said  water  board  had  con- 
sidered a  certain-  lot  of  land  suitable  for  a  site  for  said  reser- 
voir (which  said  water  board  had  in  fact  done);  that  said 
Wilson  did  thereupon  purchase  said  lot  of  land  (more  parti- 
cularly described  in  a  certain  deed  thereof  to  the  plaintiff 
which  will  be  produced  if  required),  and  thereafter  said 
water  board,  acting  in  behalf  of  the  plaintiff,  being  thereto  in- 
fluenced and  induced  by  said  Simmons,  did  purchase  said 
land  for  said  city,  of  said  Wilson,  and  did  cause  said  city  to 
pay  therefor  the  sum  of  $91,934,  being  in  excess  over  the  sum 
paid  therefor  by  said  Wilson,  and  over  the  priee  at  which  said 
water  board  could  have  purchased  the  same  but  for  said  cor- 
rupt and  wrongful  agreement  and  acts  of  said  defendants,  and 
said  purchase  by  said  Wilson,  by  the  sum  of  $50,488.  And 
defendants  did  divide  the  profits  of  said  fraudulent  trans- 
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action  between  themselves;  and  the  plaintiff  further  says  that 
by  said  corrupt  and  fraudulent  conspiracy,  agreement,  and 
acts  of  said  defendants,  the  plaintiff  was  unjustly,  unlawfully, 
and  wrongfully  deprived,  defrauded,  and  cheated  of  said  sum 
of  $50,488."  The  declaration  was  demurred  to,  and  the  de- 
murrer was  sustained  by  the  superior  court,  and  judgment 
was  thereupon  entered  for  the  defendants. 

8.  J.  Tkomaa  and  A.  Russ^  and  D.  A,  DorVf  for  the  defendant. 

A.  J.  Bailey,  for  the  plaintiff. 

Devens,  J.  The  averment  of  a  conspiracy  in  the  declara- 
tion does  not  ordinarily  change  the  nature  of  the  action,  nor 
add  to  its  legal  force  or  effect.  The  gist  of  the  action  is  not 
the  conspiracy  alleged,  but  the  tort  committed  against  the 
plaintiff,  and  the  damage  thereby  done  it  wrongfully.  Where 
damage  results  from  an  act  which,  if  done  by  one  alone,  would 
not  afford  ground  of  action,  the  like  act  would  not  be  rendered 
actionable  because  done  by  several  in  pursuance  of  a  con- 
spiracy:  Wellington  v.  Smaily  8  Gush.  145;  50  Am.  Dec.  719; 
Parker  v.  Huntington^  2  Gray,  124;  Hayward  v.  Draper^  8  Al- 
len, 551,  552;  Randall  y.  Hazdton^  12  Id.  417;  Bowen  v.  Mathe- 
<(m,  14  Id.  499.  On  the  other  hand,  when  the  tort  committed 
and  the  damage  resulting  therefrom  proceed  from  a  series  of 
connected  acts,  the  averment  that  they  were  done  by  several 
in  .pursuance  of  a  conspiracy  does  not  so  change  the  nature  of 
the  action,  that,  if  the  wrongful  acts  are  shown  to  have  been 
done  by  one  only,  it  cannot  be  maintained  against  him  alone, 
and  the  other  defendants  exonerated.  As  it  would  be  neces- 
sary in  the  case  at  bar,  in  order  that  both  defendants  should 
be  held  responsible,  to  prove  a  combination  and  united  action 
on  their  part,  the  allegation  of  a  conspiracy  is  a  convenient 
and  proper  mode  of  alleging  such  combination  and  action. 
For  any  other  purpose,  it  is  wholly  immaterial. 

The  declaration  to  which  the  defendants  have  demurred, 
and  the  allegations,  which  we  must  take  for  the  purpose  of  this 
hearing  to  be  true,  omitting  the  expletives  by  which  they  have 
been  characterized,  are,  that  Simmons  was  a  member  of  the 
water  board  of  the  city  of  Boston,  which  board  was  empowered 
and  authorized  to  purchase  for  the  city  land  for  the  purpose  of 
constructing  a  reservoir;  that  he  knew  and  had  a  share  in  de- 
termining the  action  of  the  board  in  making  such  purchase, 
and,  further,  that  Wilson  had  knowledge  of  the  position, 
knowledge,  and  authority  of  Simmons;  that  together,  taking 
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advantage  of  this,  and  intending  to  defraud  the  plaintiff,  it 
was  agreed  corruptly  between  them  that  Simmons  should  in- 
form Wilson  of  the  dofngs  of  the  board  in  the  selection  of  the 
land  and  of  the  piece  which  they  should  consider  suitable  for 
a  site  for -said  reservoir;  and  that  they  further  agreed  that 
Wilson  should  become  the  purchaser  of  this  lot,  that  it  should 
afterwards  be  purchased  by  the  board  at  an  advanced  price, 
and  that  the  profits  should  be  divided  between  themselves. 
The  declaration  further  avers  that,  in  pursuance  of  this  agree- 
ment^ Simmons  did  impart  to  Wilson  that  the  board  had  con- 
sidered a  particular  lot  suitable  for  a  reservoir;  that  it  was 
then  bought  by  Wilson;  that  thereafter  the  board,  influenced 
by  Simmons,  did  purchase  this  land  for  the  city  at  an  ad- 
vanced price  from  Wilson;  and  that  Wilson  and  Simmons 
divided  the  profits  of  the  transaction. 

If  this  whole  transaction,  as  described  by  the  declaration, 
had  been  conducted  by  Simmons  alone,  without  aid  from  or 
intervention  of  Wilson, — if,  knowing  the  determination  of  the 
board  that  the  lot  in  question  was  suitable  for  the  purpose,  he 
had  himself  purchased  it,  and  then,  availing  himself  of  his 
influence  with  the  board,  had  induced  it  to  purchase  the  lot 
from  him  at  an  advanced  price,  —  he  certainly  would  have 
been  liable  to  the  city  for  the  injury  occasioned  by  this  abuse 
of  his  trust  He  was  one  of  the  officials  of  the  city,  acting  on 
its  behalf,  bound  to  act  in  good  faith,  to  make  a  proper  selec- 
tion of  the  lot  for  a  reservoir,  and  to  purchase  it  at  the  most 
reasonable  price:  Walker  v.  Oigood^  98  Mass.  348;  93  Am.  Dec. 
168;  Cutlery.  Demmon,  111  Mass.  474;  Rice  v.  Woody  113  Jd. 
133,  135;  18  Am.  Rep.  459.  To  purchase  himself  the  lot  of 
land  which  he  knew  the  board  of  which  he  was  a  member  had 
considered  suitable,  with  a  view  to  compel  it  to  pay  an  ad- 
vanced price  therefor,  and  thereafter  to  avail  himself  of  his 
influence  with  the  board  to  have  this  advanced  price  actually 
paid,  and  thus  to  obtain  a  profit,  would  be  a  violation  of  the 
duty  he  owed  to  the  city,  and  a  wrong  done  to  the  city,  for 
which  it  should  be  entitled  to  a  remedy.  The  fact  that  he 
acted  according  to  the  averments  of  the  declaration  in  connec- 
tion with  another  party,  presumably  that  his  relation  to  the 
parchase  might  not  appear  and  his  influence  be  thus  destroyed, 
does  not  diminish  his  own  responsibility;  while  the  other,  who 
participated  in  the  scheme,  and  who  has  knowingly  aided  and 
abetted  in  the  transaction,  and  shared  its  profits  in  pursuance 
of  their  agreement  so  to  do,  becomes  a  wrong-doer  with  him: 
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Adams  y.  Paige^  7  Pick.  542,  550;  Emery  y.  Hapgoodj  7  Graj, 
65,  68;  66  Am.  Dec.  459;  United  States  y.  State  J3anifc,96  U.  S. 
80,85. 

It  is  said,  on  behalf  of  Wilson,  that  nothing  had  been  done 
towards  the  purchase  of  the  lot  when  Simmons  imparted  to 
him  the  information;  that  the  allegation  that  the  board  had 
considered  the  lot  in  question  as  suitable  for  the  reseryoir  is 
not  an  allegation  that  anything  was  actually  done  towards  its 
purchase;  that  Wilson  might  elsewhere  have  obtained  infor- 
mation that  the  members  of  the  board  were  tcilking  of  buying 
the  lot;  that  this  conversation  gave  them  no  right  in  it;  that 
the  owner  could  still  properly  sell  to  whom  he  pleased;  and 
that  Wilson  had  the  same  right  to  purchase  that  any  one  has 
who  buys  an  estate  in  anticipation  of  future  uses  which  will 
make  it  more  valuable. 

While  it  is  true  that  one  may  avail  himself  of  his  own 
judgment,  or  of  information  properly  obtained,  to  purchase 
land  in  anticipation  of  its  rise  in  value,  it  is  quite  a  diflferent 
question  whether  one  who  knows  another  to  be  acting  for  a 
principal  who  desires  to  purchase  a  piece  of  land  may,  on 
receiving  information  of  this  from  the  agent,  purchase  the 
land  himself,  upon  an  arrangement  with  the  agent  that  he 
will  use  his  efforts  to  induce  the  principal  to  complete  the  pur- 
chase at  an  advanced  price,  and  then  divide  the  profits  with 
him.  The  abuse  of  trust 'of  which  the  agent  is  guilty,  with 
his  knowledge  and  co-operation,  is  a  wrong  for  which  both  are 
liable,  as  the  injury  to  the  principal  is  the  result  of  their  com- 
bined action.  Where  an  agent  purchased  property  for  his 
principal,  and  falsely  represented  that  he  had  paid  for  it  a 
larger  sum  than  he  had  actually  paid,  it  was  held  that  he 
would  be  liable  for  such  overplus.  There  is  no  reason  why 
one  who  has  intentionally  co-operated  with  him,  and  has  en- 
abled him  to  commit  the  fraud,  should  not  be  equally  liable: 
McMillan  v.  Arthur^  98  N.  Y.  167.  The  owner  or  cestui  qw 
trust  may  pursue  the  trust  funds  into  whosesoever  hands  they 
may  have  passed,  so  long  as  they  can  be  traced,  and  knowl* 
edge  of  their  character  can  be  brought  home  to  the  possessor. 
Not  less  should  the  principal,  who  has  been  wronged  by  the 
misconduct  of  its  own  agent,  be  allowed  to  pursue,  not  merely 
him,  but  those  who  have  actively  co-operated  in  his  breach  of 
duty,  and  accepted  their  share  of  the  profits  of  the  trans- 
action. 

It  is  not  important  that  the  board,  when,  as  it  is  alleged. 
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Simmons  informed  Wilson  that  it  had  determined  that  the  lot 
was  a  suitable  one  for  the  reservoir,  does  not  appear  to  have 
then  finally  decided  to  take  it,  or  that  Simmons  alone  could 
Dot  have  compelled  them  to  take  it.  He  had  no  right  to  con- 
fide to  another  the  result  of  the  deliberations  of  the  board  so 
far  as  they  had  progressed.  If  he  did  so,  and  if,  with  full 
knowledge  on  the  part  of  both,  the  two  entered  into  an  agree- 
ment that  Wilson  should  then  purchase  and  hold  the  land  for 
an  advanced  price,  to  be  divided  between  them  if  the  opera- 
tion should  prove  successful,  while  Simmons  should  use  his 
influence  with  the  board,  of  which  he  was  a  member,  to  have 
it  purchased  at  the  advanced  price,  an  agreement  was  made 
to  commit  a  fraud  upon  the  city.  If  the  allegations  made 
shall  be  proved,  and  if  the  fraud  shall  have  been  consum- 
mated by  means  of  the  information  imparted  by  Simmons, 
the  purchase  made  by  Wilson,  and  the  influence  of  Simmons 
with  the  board,  which  were  all  parts  of  the  same  plan,  the 
defendants  are  alike  liable  for  the  injury  which  the  city  has 
anstained. 

Demurrer  overruled.  ^__^ 

ToBTB.  —  All  who  aid  in  tha  oommiaiiim  of  a  tort  an  joint  tori^feawn, 
and,  aa  8noh»  jointly  liable  for  the  resolt  of  their  act:  Moir  v.  Hopkln$t  16 
nL  813;  63  Am.  Deo.  312;  KktuderY.  McQraih,  36  Pa.  St.  128;  78  Am.  Dea 
129;  Creed  v.  Hartmannt  29  N.  Y.  601;  86  Am.  Deo.  341,  and  note;  note  to 
Namgatkm  Co.  v.  SkhanU,  98  Id.  212,  213. 
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[ISO  KABBACRUBRT8,  619.] 
FlZTI7BXB.-»CHARA0nB    OF   PSOPXBTT,  A8  RkAL    OB    PXR80HAL,    may    be 

fixed  by  contract  with  the  owner  of  the  real  estate  when  the  article  is 
placed  in  podtion,  bnt  inch  contract  cannot  affect  the  rights  of  a  mort* 
gagee,  or  an  innocent  purchaser  without  notice. 

VccruBXs— CHABAorBB  ov  Propkbtt,  how  Dbtkbmikbu.  —  Except  in 
cases  where  a  contract  determines  the  qaestion,  a  machine  placed  in  a 
building  is  found  to  be  real  estate  or  personal  property  from  the  exter- 
nal indications  arising  from  the  intention  implied  and  manifested  by  the 
party  so  placing  it,  and  which  show  whether  or  not  it  belongs  to  the 
building  as  an  article  designated  to  become  part  of  it,  and  to  be  used 
with  it  to  promote  the  object  for  which  it  was  erected,  or  to  which  it 
baa  been  adapted  and  devoted. 

Vixro&v  —  What  are,  ok  Mortoaoxd  Proprrtt.  —  Whatever  is  placed 
in  a  building  subject  to  a  mortgage,  by  a  mortgagor,  or  those  claiming 
under  him,  to  carry  out  the  purpose  for  which  it  was  erected,  and  per- 
manently to  increase  its  value  for  occupation  or  use^  although  it  may  be 


230  HopswBLL  Mills  v.  Taunton  Sav.  Bank.      [Haas. 

removed  without  injury  to  itsolf  or  the  building,  beoomaa  part  of  ihm 
realty. 
Fixtures  on  Mortoaobd  Propiuitt,  What  arb.  —  Heavy  Dachinery, 
procared  for  nee  in  maoafactaring  cotton  cloth,  and  placed  in  a  mort- 
gaged cotton-mill,  with  ranch  to  indicate  that,  while  there  were  changee 
in  the  kind  of  gooda  manufactnred,  the  machinery  was  not  of  a  kind  in- 
tended to  be  moved  from  place  to  place,  bnt  to  be  pat  in  position,  and 
there  need  with  the  building  until  worn  out,  or  until,  from  some  unfore- 
seen cause,  the  real  estate  should  be  changed,  and  put  to  a  different  use^ 
and  attached  to  the  building  by  being  fastened  to  the  floor,  and  can> 
neoted  with  the  motive  power,  with  a  view  to  permanence,  beoomea  a 
fixture,  and  trover  will  not  lie  for  its  oonveraion. 

Tort  for  the  conversion  of  certain  cotton  machinery,  placed 
in  a  cotton-mill,  and  consisting  of  a  ring  frame,  mules,  looma 
and  loom-beams,  a  skein-winder,  reel,  cop-spooler,  dresser, 
four  dobby-heads,  a  picker-head,  or  beater,  and  a  cloth-brush 
and  shear.  This  machinery  was  heavy,  and  was  connected 
with  the  power  operating  the  mill  by  means  of  pulleys,  belts, 
and  shafting,  but  could  be  taken  out  of  the  mill  without  in- 
jury to  the  mill,  the  machinery,  or  the  real  estate,  except  that 
screw-holes  would  be  left  in  the  floor  of  the  mill,  to  which  the 
machinery  was  attached  by  means  of  screws.  The  machinery 
was  adapted  to  the  uses  for  which  it  was  placed  in  the  mill, 
namely,  the  manufacture  of  cotton  cloth;  and  though  not 
especially  built  for  use  in  that  particular  mill,  it  could  as 
well  be  used  for  the  same  purpose  in  any  other  similar  mill. 
Plaintiff,  by  purchase,  became  the  owner  of  the  cotton-mill 
and  other  buildings  situated  on  certain  land,  and  also  of  a 
water  privilege,  by  which,  together  with  steam-power,  the  mill 
#as  operated.  This  purchase  was  made  subject  to  a  mort- 
gage, which  included  the  mill,  ^'with  all  machinery,  tools, 
and  fixtures  and  furniture  therewith  appertaining."  Subse- 
quently, the  machinery  in  controversy  was  purchased  by 
plaintiff  and  placed  in  the  mill,  and  afterwards  the  mort- 
gagee foreclosed  his  mortgage,  and  conveyed  the  property  to 
third  parties  by  deed,  including  the  '^machinery,  tools,  and 
furniture  thereto  appertaining  and  belonging."  The  pur- 
chasers entered  into  possession  of  the  mill  and  machinery  in 
suit  therein,  and  commenced  to  use  the  whole  in  the  manu- 
facture of  cotton  cloth,  and  refused  to  give  it  up,  or  allow 
plaintiff  to  remove  it,  although  due  demand  was  made.  Other 
facts  appear  from  the  opinion. 

T.  L,  Livermore  and  W.  K,  Riehardson^  for  the  plaintiff. 

A,  M.  Alger^  for  the  defendants. 
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Kkowlton,  J.  This  case  is  submitted  on  an  agreed  state- 
ment of  facts;  and,  since  the  burden  of  proof  is  on  the  plain- 
tiff, there  must  be  judgment  for  the  defendants,  unless  the 
facts  stated  establish  the  plaintiff's  title. 

There  is  some  conflict  of  authority,  in  different  jurisdictions, 
in  regard  to  the  question  when  machines  placed  in  a  building 
become  fixtures  which  pass  with  a  conveyance  of  the  real 
estate.  In  this  commonwealth,  the  general  principles  applica- 
ble to  such  cases  have  often  been  considered,  and  are  well 
established;  but  there  is  frequently  difficulty  in  the  applica- 
tion of  them  to  particular  cases. 

The  character  of  the  property,  as  real  or  personal,  may  be 
fixed  by  contract  with  the  owner  of  the  real  estate  when  the 
article  is  put  in  position;  but  such  a  contract  cannot  affect 
the  rights  of  a  mortgagee,  or  of  an  innocent  purchaser  without 
notice  of  it:  Hunt  v.  Bay  State  Iron  Co.yQl  Mass.  279;  Thomjh 
Ban  v.  Vinton^  121  Id.  139;  Southhridge  Savings  Bank  v.  Exeter 
Machine  Works,  127  Id.  542,  645;  Case  Mfg.  Co.  v.  Garven,  45 
Ohio  St.  289.  Except  in  cases  where  a  contract  determines 
the  question,  a  machine  placed  in  a  building  is  found  to  be 
real  estate  or  ^rsonal  property  from  the  external  indications 
which  show  whether  or  not  it  belongs  to  the  building  as  an 
article  designed  to  become  a  part  of  it,  and  to  be  used  with  it 
to  promote  the  object  for  which  it  was  erected,  or  to  which  it 
has  been  adapted  and  devoted, — an  article  intended  not  to  be 
taken  out  or  used  elsewhere,  unless  by  reason  of  some  unex* 
pected  change  in  the  use  of  the  building  itself.  The  tendency 
of  the  modern  cases  is  to  make  this  a  question  of  what  was 
the  intention  with  which  the  machine  was  put  in  place:  Tur^ 
ner  y.  Wentworth,  119  Mass.  459;  Southhridge  Savings  Bank 
V.  Exeter  Machine  Works,  127  Id.  542,  645;  Allen  v.  Mooney^ 
130  Id.  155;  Smith  Paper  Co.  v.  Servin,  130  Id.  511,  513; 
Hubbell  V.  East  Cambridge  Bank,  132  Id.  447;  43  Am.  Rep. 
446;  Maguire  v.  Park,  140  Mass.  21;  McRea  y.  Central  Nat. 
Bankj  66  N.  Y.  489;  HiU  y.  Farmers'  etc.  Nat.  Bank,  97  U.  8. 
460;  Ottumwa  Woolen  Mili  v.  Hawley,  44  Iowa,  67;  24  Am. 
Rep.  719.  These  cases  seem  to  recognize  the  true  principle 
on  which  the  decisions  should  rest,  only  it  should  be  noted 
that  the  intention  to  be  sought  is  not  the  undisclosed  purpose 
of  the  actor,  bnt  the  intention  implied  and  manifested  by  his 
act.  It  is  an  intention  which  settles,  not  merely  his  own 
rights,  but  the  rights  of  others  who  have  or  who  may  acquire 
interests  in  the  property.    They  cannot  know  his  secret  pur* 
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pose;  and  their  rights  depend,  not  upon  that,  but  upon  the 
inferences  to  be  drawn  from  what  is  external  and  TJsible.  In 
oases  of  this  kind,  every  fact  and  circumstance  should  be  con- 
sidered which  tends  to  show  what  intention,  in  reference  to  the 
relation  of  the  machine  to  the  real  estate,  is  properly  imputable 
to  him  who  put  it  in  position. 

Whether  such  an  article  belongs  to  the  real  estate  is  primarily 
and  usually  a  question  of  mixed  law  and  fact:  Turner  v.  Weiit- 
toorthf  119  Mass.  459;  AUen  v.  Mooney^  130  Id.  165;  Maguire 
V.  Park,  140  Id.  21;  Carpenter  v.  Walker,  140  Id.  416;  South- 
bridge  Savings  Bank  v.  Mason,  147  Id.  500.  But  the  principal 
facts,  when  stated,  are  often  such  as  will  permit  no  other  pre- 
sumption than  one  of  law.  It  is  obvious  that  in  most  cases 
there  is  no  single  criterion  by  which  we  can  decide  the  ques- 
tion. The  nature  of  the  article,  and  the  object,  the  effect,  and 
the  mode  of  its  annexation,  are  all  to  be  considered.  In  this 
commonwealth  it  has  been  said  that  "whatever  is  placed  in  a 
building  subject  to  a  mortgage,  by  a  mortgagor  or  those  claim- 
ing under  him,  to  carry  out  the  purpose  for  which  it  was 
erected,  and  perpaanently  to  increase  its  value  for  occupation 
or  use,  although  it  may  be  removed  without  injury  to  itself  or 
the  building,  becomes  part  of  the  realty":  Southbridge  SavingM 
Bank  v.  Mason,  147  Mass.  500;  Pierce  v.  Oeorge,  108  Id.  78; 
11  Am.  Rep.  310.  This  rule  generally  prevails  also  in  other 
jurisdictions:  Parsons  v.  Copeland,  38  Me.  587;  Holland  v. 
Hodgson,  L.  R.  7  Com.  P.  328;  Longbottom  v.  Berry,  L.  R.  5 
Q.  B.  123;  McRea  v.  Central  Nat.  Bank,  66  N.  Y.  489;  Hill  v. 
Farmers*  etc.  Nat.  Bank,  97  U.  S.  450;  Harlan  v.  Harlan,  16 
Pa.  St  507;  53  Am.  Dec.  612;  Delaware  etc.  R.  R.  Co.  v.  Oxford 
Iron  Co.,  36  N.  J.  Eq.  452;  Roddy  v.  Brick,  15  Id.  218, 225;  Ot- 
tumwa  Woolen  MiU  v.  Hawley,  44  Iowa,  57;  24  Am.  Rep.  719. 

We  are  of  opinion  that  this  rule  is  applicable  to  the  case  at 
bar.  The  building  mortgaged  was  a  cotton-mill,  and  the  ma- 
chinery in  controversy  was  all  procured  for  use  in  manufac- 
turing cotton  cloth.  Most  of  it  was  heavy;  and  there  is  much 
to  indicate  that,  while  there  were  changes  in  the  kinds  of 
goods  manufactured,  the  machines  were  not  of  a  kind  in- 
tended to  be  moved  from  place  to  place,  but  to  be  put  in  posi- 
tion, and  there  used  with  the  building  until  they  should  be 
worn  out,  or  until,  for  some  unforeseen  cause,  the  real  estate 
should  be  changed,  and  put  to  a  different  use.  Of  most  of 
them,  it  is  said  in  the  agreed  statement  that  they  were  fas- 
tened to  the  floor  for  the  purpose  of  steadying  them  when  in 
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nae;  but  it  is  also  said  that  this  is  not  a  statement  of  the  onl  j 
purpose  for  which  they  were  fastened.  They  seem  to  have 
been  attached  to  the  building,  and  connected  with  the  motive 
power,  with  a  view  to  permanence.  The  loom-beams  are  es- 
sential parts  of  the  looms;  and  although  they  are  not  fastened 
to  the  looms,  but  are  laid  upon  them  when  in  use,  they  are  no 
less  real  estate  than  those  parts  of  the  looms  which  are  an- 
nexed to  the  realty.  No  suggestion  is  made  in  regard  to  any 
other  part  of  the  property  which  calls  for  a  distinction  be- 
tween different  articles. 

We  are  of  opinion  that  the  agreed  facts  do  not  show  that  the 
machinery  was  personal  property  for  which  trover  can  be  main- 
tained, and  the  entry  must  be,  judgment  for  the  defendants. 


FiZTUBn— Wh4T  ABi:  See  CMlomMrtY.  OUUa^  149  Mass.  678;  14  Am. 
St.  Rep.  460,  sad  note;  Lavemmm  v.  Standard  8oap  Co,,  SO  Cal.  246;  13  Am. 
Bt.  Bep.  147,  and  note. 

FuTUBBS.  —  By  agreement,  property  which  would  otherwise  be  a  fixtnre, 
by  reason  of  its  annexation  to  the  Ireeholdi  may  retain  its  oharaoter  as  per- 
sonalty: Booihy.  Other,  67  Mich.  664;  Doekmg  v.  FrazeO,  38  Kan.  420;  Ty- 
mm  Y.  Pott,  108  N.  Y.  217;  2  Am.  St.  Rep.  409;  Goodman  v.  Hannibal  etc 
R,  R.  Co.,  46  Mo.  83;  100  Am.  Dec  336;  note  to  Laveruon  v.  Standard  Soap 
Opl,  13  Am.  St.  Rep.  163;  Land  v.  Railroad,  62  N.  H.  264;  13  Am.  St  Rep. 
664,  and  note. 

FiXTVKBS  —  Tisra  ov.  —  To  determine  whether  a  thing  is  a  fixture  or  not, 
we  must  look  at  the  manner  in  which  it  was  annexed,  the  intention  of  the 
person  making  the  annexation,  and  the  purposes  for  which  the  premises  are 
used:  Lawenton  v.  Standard  Soap  Co.,  80  Cal.  246;  13  Am.  St.  Rep.  147; 
Binklep  v.  Fwrkner,  117  Ind.  176;  Henkl*  t.  DUUm,  16  Or.  610;  Atehwm  tic 
JLR.  Oa.Y,  Morgan,  4/2  Kan.  23. 
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KxaccmoiTB  —  Lusmrr  ow  Judgm bnt  Cbxditob  ior  Acts  aw  Ovncsa  nr 
Seluho  Bxbmft  Pbofsrtt.  —  Where  an  officer,  without  specific  direo« 
turns,  and  without  requiring  indemnity,  attaches  property,  and,  proceed* 
ing  upon  his  official  responsibility,  alone  sells  it  under  execution,  though 
part  of  it  at  the  time  of  sale  is  claimed  as  exempt,  the  judgment  creditor, 
being  present  and  neither  aaaenting  or  objecting,  may  bid  at  the  sale, 
or  take  the  money  derived  from  it  without  indorsing  the  correctness  of 
the  officer's  action,  or  making  himself  responsible  therefor  to  him. 

XsacirnoiiB — Oitecbb's  Right  to  Rboovbr  of  Plaintiff  whxn  Com- 
TMLLED  TO  Pat  Damaoes  FOR  UnAUTHORizxD  Acfs.  —  The  indemnity 
to  which  an  officer  is  entitled,  when  there  is  any  reasonable  doubt  as  to 
the  ownership  of  attached  goods,  may  include  damages,  costs,  and  other 
l^gal  eixpnnses,  including  counsel  fees,  and  if  the  officer  neither  demands 
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iadenmity  nor  wAm  ipecifio  directions,  but  Msomei  tbtt  rsfponaibility  of 
fxecating  his  prooeaa  in  his  own  way,  he  cannot  require  indemnity  when, 
■nbsequently  to  his  action,  a  controversy  arises,  even  if  he  is  sucoessfal 
in  the  controversy. 

B,  W.  PotUr,  M.  M.  Taylor,  and  C.  W.  Wood,  for  the  plaintiff. 

/.  R.  Thayer,  A.  P,  Rugg,  and  Q.  H.  MeUen,  for  the  defend- 
ant. 

Devenb,  J.  The  plaintiff,  who  was  a  deputy  sheriff,  seeks 
to  bold  the  defendant  responsible  for  the  damages,  costs,  and 
legal  expenses  incurred  in  three  actions  brought  against  him, 
in  consequence  of  the  service  of  an  execution  in  favor  of  the 
defendant  against  Maria  D.  Mann  and  Birney  Mann.  The 
property  sold  by  the  plaintiff  had  been  attached  by  him  on 
mesne  process,  but  no  demand  therefor  had  been  made,  nor 
does  there  appear  to  have  been  any  complaint  of  the  plaintiff's 
proceedings,  except  such  as  arose  from  his  levy  of  the  execu- 
tion. In  an  action  brought  against  the  plaintiff  by  Maria  D. 
Mann,  it  has  been  decided  that  he  wrongfully  sold  two  tons  of 
hay  belonging  to  her  which  were  by  law  exempt  from  execu* 
tion.  Judgment  for  the  value  of  this  hay  has  been  rendered 
against  him,  with  costs,  which  he  has  satisfied.  For  this  ex- 
penditure he  now  seeks  to  hold  the  defendant  liable. 

It  was  held  in  Bond  v.  Ward,  7  Mass.  123,  6  Am.  Dec.  28, 
that  when  there  is  any  reasonable  ground  to  induce  an  officer 
to  believe  that  in  making  an  attachment  or  seizure  on  execu- 
tion he  may  mistake  and  expose  himself  to  an  action  for  dam- 
ages by  attaching  or  seizing  goods  wrongfully,  he  is  entitled 
to  insist  on  the  creditor's  showing  him  the  goods,  and  also  on 
being  indemnified  for  any  mistake  in  conforming  to  the  cred- 
itor's direction.  This  decision  was  adopted  and  established 
as  the  statute  law  by  the  legislature  in  the  Revised  Statutes, 
chapter  97,  section  18,  and  is  now  to  be  found  in  the  Public 
Statutes,  chapter  171,  section  35,  in  these  words:  '*If  there  is 
reasonable  doubt  as  to  the  ownership  of  the  goods,  or  as  to 
their  liability  to  be  taken  on  the  execution,  the  officer  may 
require  sufficient  security  to  indemnify  him  for  taking  them.'' 
While  such  security  is  usually  given  by  a  bond  of  indemnity, 
a  promise  to  indemnify  the  officer  may  be  inferred,  where 
direction  is  given  him  by  the  creditor  to  attach  specific  goods, 
or  where  in  any  other  way  he  controls  the  officer  in  the  execu- 
tion of  his  process.  In  this  the  officer  is  the  agent  of  the  law» 
and  not  of  the  party  suing  out  the  process,  unless  saoh  party 
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relieves  him  from  responsibility  by  the  direction  he  gives  in 
regard  to  it 

The  report  shows  that  the  defendant  ^'  was  present  at  the 
eale;  bnt  as  to  the  mode  to  be  pursued  in  levying  the  execu- 
tion, the  plaintiff  acted  upon  his  official  responsibility,  and 
Without  any  directions  from  the  defendant"  When  he  was 
about  to  sell  the  hay,  Mrs.  Mann  claimed  two  tons  thereof  as 
exempt  The  plaintiff  was  of  opinion  that  he  was  not  obliged, 
under  the  circumstances,  to  treat  the  two  tons  as  exempt,  and 
proceeded  to  levy  his  execution  upon  them,  in  the  discharge 
of  what  be  deemed  to  be  his  legal  duty.  This  opinion,  by  the 
judgment  on  which  he  bases  bis  claim,  has  been  determined 
to  be  erroneous.  While  the  officer  declared  his  purpose  to  sell 
all  the  hay,  including  the  two  tons,  in  the  presence  and  hear- 
ing of  the  defendant,  the  latter  expressed  neither  assent  nor 
objection  thereto.  The  question  was  one  peculiarly  for  the 
officer;  it  related,  not  to  the  ownership  of  the  property,  but  to 
its  liability  to  be  taken  on  execution.  The  defendant  did  not 
concur  in  the  error  committed  by  the  officer,  but  left  him  to 
deal  in  his  own  way  with  the  matter.  In  any  case  of  doubt 
or  difficulty,  it  is  intended  that  the  responsibility  shall  rest 
upon  the  creditor;  but  where  no  such  difficulty  is  suggested, 
it  is  to  be  presumed  that  the  officer  is  ready  to  perform  his 
duty  for  the  compensation  he  receives,  and  take  the  necessary 
risks  thereof:  MicheU  v.  Sloth^  44  Mich.  2.  Nor  do  we  think 
that  the  fact  that  the  defendant  bid  at  the  sale  of  the  hay, 
bought  some  of  it,  and  also  received  the  avails  of  the  sale  in 
part  satisfaction  of  the  execution,  decisive  against  him.  The 
levy  having  been  made  by  the  officer,  in  the  exercise  of  his 
own  judgment,  the  creditor  might  bid  at  the  sale,  or  take  the 
money  derived  from  it,  without  indorsing  the  correctness  of 
the  officer's  action,  or  making  himself  responsible  therefor  to 
him.  As  between  himself  and  the  officer,  he  is  not  liable  to  the 
latter  for  the  damages  which  have  been  recovered  against  him 
solely  by  reason  of  his  own  error:  Hyde  v.  Cooper^  26  Vt.  652; 
EvarU  V.  Hyde^  51  Id.  183.  The  superior  court  was  therefore, 
in  the  opinion  of  a  majority  of  the  court,  warranted  in  finding 
for  the  defendant 

We  are  also  of  opinion  that  the  plaintiff  cannot  recover  for 
the  costs  and  expenses  of  the  actions  unsuccessfully  brought 
against  him.  Theoretically,  the  costs  are  a  sufficient  compen- 
sation to  a  prevailing  party.  Practically,  this  is  not  so,  as 
many  actual  and  reasonable  expenditures,  especially  those  for 

Am.  St.  Bar..  Vok  XV.— ift 
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counsel,  are  not  included  in  the  bill  of  costs.  But  in  demand- 
ing the  indemnity  to  which  the  officer  is  entitled,  where  there 
is  any  reasonable  doubt  as  to  the  ownership  of  goods,  or  their 
liability  to  be  taken  on  execution,  that  indemnity  may  include 
damages,  costs,  and  other  legal  expenses,  including  counsel 
fees:  Cook  ▼.  Merrifidd,  139  Mass.  139;  Lindsey  v.  Parkery  142 
Id.  682.  This  indemnity  may  properly  be  demanded  where 
there  is  reason  to  apprehend  controversy  or  expensive  litiga- 
tion. If  the  officer  neither  demands  this  nor  asks  specific 
directions,  but  assumes  the  responsibility  of  executing  his  pro* 
cess  in  his  own  way,  he  cannot  require  it  when,  subsequently 
to  his  action,  controversy  arises,  even  if  he  is  successful  in  the 
controversy:  Chamberlain  y.  BeUer^  18  N.  Y.  115;  Sibley  t» 
Brown^  15  He.  185,  186;  Richards  ▼.  OUmorej  11  N.  H.  498. 
Judgment  on  finding. 

LiABiLm'  OF  JiTDOMENT  Obxditob  vom  AoTB  OF  Oftiosb.  —  TIm  plalntiflT 
in  a  sott  is  not  liable  in  damages  for  the  seimre  and  aale,  by  the  officer  to 
whom  the  writ  is  delivered,  of  property  exempt  from  ezecntioa,  unless  h* 
ratified  or  participated  in  the  officer's  misoondact:  White  v.  StriblktQ,  71  Tez. 
108;  10  Am.  8t  Bep.  732;  bat  compare  oases  cited  in  note  to  the  same. 

Shbriffs— As  TO  A  Shsbiff's  Right  to  Dbxavb  am  IranDirnr:  8pai^ 
gkr  v.  OommonweaHh,  16  Serg.  ft  R.  SS;  16  Am.  Dee.  64S»  and  extended  note» 
But  if  a  sheriff  undertakes  to  execute  prooess  without  demanding  an  indem- 
nity against  any  liability  he  may  incur,  he  is  liable  for  his  negligent  oonduct 
which  results  in  a  loss  to  the  creditor:  Note  to  Bomd  v.  ITortl,  6  Id.  SS^  eitiag 
en  Bxeoatioii%  ssoi.  264^  S7ft. 
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Watbks.— To  DsnRiffiHB  Bmcr  akb  AonoN  or  Watba  WHnr  Ob> 
■TKUcrBD  OB  Poudbd  in  ranning  Btreami,  aotual  tests  by  obssrvatm 
and  experience  sfford  the  most  satis! aetory  testimony,  and  are  oontrolling 
when  brought  in  oonflict  with  theoretical  and  inatmmental  measnre* 
ments,  however  accnrately  and  carefoUy  taken. 

Watbbs.  —  Whxn  Pbxsgriftive  Right  to  Flow  Lamm  of  Amothu  n 
Claimbii,  TBI  BoRDBK  OF  PsoiOF  18  on  the  claimant  to  show  that  ho 
lia%  for  fifteen  years  at  least,  each  year  flowed  the  land  to  the  height 
eomplained  of^  and  that  each  nse  of  the  land  has  been  adverse,  nninter^ 
mpted,  peaceable,  open,  and  notorious. 

ADTBB8B    PoSBBSSIOir.  —  TlTLB    OB    RiOHTB    IH    LAUD    VOUKDBD    OM    PbB- 

SCBIFTION  originate  from  the  fact  of  aotnal,  adverse,  peaceable,  open» 
and  nnintermpted  possession  for  sach  length  of  time  that  the  law  pre* 
•nmes  that  the  tme  owner  has  granted  the  land  or  interest  in  the  land 
so  held  adversely. 

Ai>TBRSB  PoflSBSsiOH  —  Statutb  OF  LIMITATIONS.  —  No  ono  oan  be  said  to 
acquiesce  in  a  claim  which  he  cannot  dispute  by  bringing  an  action  at 
law  to  determine;  hence  the  statute  of  limitations  requires  that  an  actiai 
shall  be  brought  within  fifteen  years  after  the  right  first  accrues  to  the 
adverse  party. 

No  pRBflCBiPTiVB  RiOBT  IK  Lahb  CAN  BB  Cladibd  uutQ  the  daimant 
shows  that  the  acts  constituting  the  adverse  user  injured  the  complain* 
ing  party,  and  gave  him,  or  those  claiming  under  him,  a  right  of  action. 

Injunctions — Joindbb  of  Pabtibs.  —  Injunorvb  Rblzbf  mat  bb  Grantbd 
against  the  unlawful  maintenance  of  a  dam,  though  the  complainants  in 
the  suit  are  difierently  affected,  at  least  in  degree,  by  the  act  complained 
of.  This  is  more  especially  tme  when  objection  is  not  made  by  special 
demurrer,  and  the  parties  proceed  to  a  hearing. 

SqiozrABLB  RjELiBF  WILL  NOT  ALWAYS  BB  Grantbd  AS  a  matter  ol  eonrse 
wl&en  the  law  side  of  the  court  is  open  for  legal  redress.  Xhe  extent  d 
the  injury,  its  character,  the  comparative  value  of  the  prqpstty  affMte^ 
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and  other  oonsiderationa  which  may  present  thenuelvee  under  variooi 
(nroumstanoee,  ought  to  be  weighed,  and  relief  afforded  or  withheld,  ai 
equity  and  good  oonecience  require. 
Iv JUNCTION  —  NuiBANOi —  JoiNDKB  OF  PiiBTiia.  —  The  Unlawful  mainte- 
nance of  a  dam  practically  destroying  three  hundred  acres  of  agricultural 
land,  and  which  is  a  continuing  nuisance  as  to  the  several  oomplainants, 
may  be  enjoined  and  abated  in  a  suit  in  which  they  all  join  ia  petition 
for  relief. 

Cahill  and  Ostrander^  for  the  complainants. 

Hammond  and  Lee^  and  haac  Manion^  for  the  defendants. 

Champlin,  J.  The  bill  of  complaint  in  this  cause  was  filed 
October  14,  1884,  to  enjoin  defendants  from  damming  or  ob- 
structing the  waters  of  the  Grand  River  to  the  extent  that  it 
will  set  back  the  waters  of  the  Grand  and  Cedar  rivers  so  as  to 
overflow  their  banks,  and  flood  complainants'  land,  and  pre- 
vent the  natural  flowing  off  and  subsidence  of  the  waters  of 
said  rivers  in  the  season  of  high  water,  and  to  compel  the  de- 
fendants to  remove  and  abate  their  dam  across  Grand  River, 
:and  to  BO  construct  and  maintain  the  same  as  not  to  flood 
xiomplainants'  lands,  or  any  part  thereof. 

The  bill  sets  forth  that  complainants  are  the  owners  in 
severalty  of  the  lands  therein  specifically  described  as  be- 
longing to  each  of  said  owners,  and  that  they  lie  along  and 
adjacent  to  the  Cedar  River,  so  called;  that  the  defendants  are 
the  owners  of  a  dam  across  Grand  River,  in  the  city  of  Lan- 
sing, and  usually  known  as  the  North  Lansing  Dam,  and 
which  they  have  maintained  for  three  years  and  upwards,  and 
are  now  maintaining  at  a  head  of  ten  feet,  causing  the  waters 
of  the  river  to  rise  to  a  great  height,  and  set  back  into  the 
Cedar  River,  an  affluent  of  the  Grand  River,  and  to  overflow 
the  banks  of  the  Cedar  River,  so  that  large  portions  of  com- 
plainants' lands  have  been  for  three  years  overflowed,  and  are 
being  again  threatened  with  being  overflowed  and  completely 
submerged  whenever  the  waters  of  said  rivers  are  at  their 
usual  and  ordinary  height,  to  the  great  injury  and  detriment 
of  complainants. 

The  bill  further  alleges  "that  but  for  the  maintenance  of  said 
dam  no  part  of  your  orators'  or  your  oratrix's  lands  would  be 
overflowed  or  submerged  by  the  waters  of  said  Cedar  River, 
except  small  portions  thereof,  and  for  brief  periods,  during 
unusual  floods  and  high  water,  but  by  reason  of  said  dam  the 
waters  of  said  river  are  impeded  and  held  back,  and  have 
been  and  are  caused  to  stand  for  long  periods  of  time, — thai 
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18  to  say,  during  the  BeasoiiB  of  1882  and  1888,  daring  the 
months  of  March,  April,  May*  June,  and  July  in  each  year, 
and  daring  the  season  of  1884,  during  the  months  of  March, 
April,  May,  and  June, — over  your  orators'  and  your  oratrix's 
lands  hereinafter  described,  whereby  they  have  wholly  lost 
and  continue  to  lose  the  rents,  issues,  and  profits  of  said  lands, 
to  their  great  damage;  that  your  orators'  and  your  oratrix's 
lands  are  all  tillable  lands,  fit  for  cultivation,  except  for  the 
flooding  of  the  same  as  aforesaid,  but  by  the  reason  of  the  main- 
tenance of  said  dam,  and  the  flooding  in  consequence  thereof, 
the  said  lands  are  rendered  untillable  and  useless  for  the  pur- 
pose of  cultivation." 

The  bill  also  sets  forth  the  particular  portions  of  land  be- 
longing to  the  complainants  which  are  flooded. 

Nine  of  the  defendants  answered,  and  admitted  the  exist- 
ence of  the  dam  as  stated  in  the  bill,  and  that  they  were 
owners  thereof,  and  as  such  interested  in  the  water-power 
created  by  such  dam.  They  aver  that  the  dam  was  con- 
structed over  forty  years  ago  in  pursuance  of  lawful  right 
and  authority  for  that  purpose  duly  acquired  from  the  state 
of  Michigan,  and  has  ever  since  that  time  been  kept  up  and 
maintained  to  the  same  height  that  it  is  now  kept  up  and 
maintained;  that  complainants  acquired  their  land  long  after 
the  erection  of  the  dam,  and  subject  to  the  rights  of  the  owners 
thereof,  and  their  grantees,  and  deny  that  they  have  kept  up  a 
dam  at  a  height  of  ten  feet,  or  any  other  height  which  is  un- 
lawful or  contrary  to  the  rights  of  complainants,  and  they  deny 
that  the  lands  of  complainants  are  overflowed  by  reason  of 
said  dam,  and  they  deny  that  they  have  injured  complainants 
or  threaten  any  injury  to  them  by  reason  of  maintaining  such 
dam.  A  demurrer  clause  is  added,  praying  the  same  benefit 
as  if  they  had  demurred  for  want  of  equity. 

The  only  authority  granted  by  the  state  for  building  a  dam 
across  Grand  River  at  or  near  where  this  dam  is  located  is 
that  conferred  by  act  No.  98,  Laws  of  1843,  in  which  John  \V. 
Burchard,  his  heirs  and  assigns,  were  authorized  to  build  a 
dam  across  the  Grand  River,  in  Ingham  County,  on  section 
No.  9,  township  4  north,  range  2  west,  '^not  exceeding  eight 
feet  in  height»"  It  was  provided  in  that  act  that  *'  nothing 
herein  contained  shall  authorize  the  person  or  persons  above 
mentioned,  or  their  heirs  or  assigns,  to  enter  upon  or  flow  or 
injure  the  lands  of  any  other  person  without  the  consent  of 
such  person/^ 
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The  defendants  did  not  attempt  to  deduce  their  rights  firom 
Burchard,  or  from  the  grant  by  the  state  to  him.  It  was 
wholly  immaterial  for  them  to  do  so,  since  the  complainants 
do  not  deny  the  right  of  defendants  to  maintain  a  dam  across 
Orand  River,  but  deny  their  right  so  to  construct  or  maintain 
it  as  to  cause  the  water  to  set  back  and  overflow  their  lands. 
The  state  did  not  authorize  them  to  do  this  without  the  con- 
sent of  the  owners. 

There  was  testimony  which  tended  to  show  that  a  dam  has 
been  maintained  at  the  point  where  the  present  dam  is  located 
since  the  fall  of  1843;  that  in  1875  the  greater  portion  of  it 
was  swept  away,  and  it  was  that  year  rebuilt  to  a  height  of 
seven  and  a  half  feet;  that  after  that  date,  and  until  1881,  the 
owners  had  been  in  the  habit  of  increasing  the  head  of  water 
afforded  by  the  dam,  by  the  use  of  flash-boards,  from  twelve 
to  eighteen  inches  in  height  It  was  shown  that  flash-boards 
had  always  been  used  during  certain  seasons  of  the  year  upon 
the  old  dam  prior  to  the  year  1875.  In  1881,  repairs  were 
made  upon  the  dam  by  increasing  its  permanent  height 
twelve  inches,  intending  thereby  to  do  away  with  the  use  of 
flash-boards.  The  effect  of  this  has  been  to  hold  the  water 
more  uniformly  than  it  was  by  the  use  of  flash-boards.  The 
dam  was  also  made  generally  tighter,  and  less  loss  occasioned 
by  leakage. 

The  testimony  shows  that  the  complainants  had  owned  the 
several  parcels  of  land  described  in  the  bill  as  belonging  to 
each  individual  from  eight  to  twenty  years;  that  they  bad 
made  improvements  thereon,  and  brought  the  land  under  cul- 
tivation, and  raised  crops  thereon;  had  put  down  drains  by 
which  the  waters  were  drained  into  Cedar  River,  and  had  ex- 
perienced no  difficulty  from  high  water  or  flooding  or  overflow 
until  the  repairs  were  made  upon  the  dam  in  1881;  and  from 
that  time  the  water  has  been  set  back  upon  their  lands,  caus- 
ing a  loss  of  crops,  the  killing  of  native  trees,  and  the  destruc- 
tion of  the  land  for  agricultural  purposes.  The  proof  is  ample 
and  convincing  that,  since  the  repairs  made  in  1881,  the  water 
has  been,  on  an  average,  a  foot  higher  in  Cedar  River  along 
complainants'  lands  than  it  was  before,  destroying  the  drain- 
age, and  causing  the  water  to  set  back  and  soak  up  the  soil  of 
complainants'  lands,  and  rendering  them  wholly  unfit  for  cul- 
tivation. 

Testimony  was  introduced  of  levels  taken  of  the  daoi  up  the 
Orand  and  Cedar  rivers  for  the  purpose  of  showing  that  the 
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waters  in  Cedar  River  were  not  affected  and  raised  as  far  up 
the  river,  nor  to  such  height,  as  claimed  by  the  complainants. 
Owing  to  the  impossibility  of  arriving  at  precisely  accurate 
results  by  the  use  of  instruments,  running  over  a  line  six 
miles  in  extent,  involving  a  great  number  of  stations,  and  the 
adjustment,  taking,  and  registering  of  levels  thereat,  and  the 
many  different  circumstances,  explainable  and  unexplainable, 
which  affect  the  action  of  water  when  obstructed  and  ponded 
in  running  streams,  actual  tests  by  observation  and  experi* 
ence  afford  the  most  satisfactory  testimony  upon  which  to  rely 
in  determining  the  results  from  such  obstruction:  Decarah  W. 
M.  Co.  V.  Orter,  68  Iowa,  86;  Brown  v.  Bush,  45  Pa.  St.  61. 

Every  author  treating  upon  the  subject  of  hydrodynamics 
acknowledges  and  points  out  the  difference  between  theoretical 
and  actual  tests,  and,  in  advancing  practical  rules,  modifies 
the  theoretical  to  correspond  as  nearly  as  possible  to  actual 
observation  and  experience.  We  think  the  observation  and 
experience  of  the  witnesses  introduced  by  complainants  is  con- 
trolling when  brought  in  conflict  with  instrumental  measure- 
ments, however  accurately  and  carefully  taken. 

Testimony  was  also  introduced  showing  that  the  actual 
structure  of  the  dam  in  the  river  varied  from  seven  to  sixteen 
feet  in  height,  and  also  that,  as  at  present  constructed,  it  is 
not  so  high  as  the  dam  was  prior  to  1881,  including  the  flash- 
boards.  Notwithstanding  all  this,  the  proof  is  positive  that 
complainants'  lands  were  not  injured  by  the  dam,  which  in- 
cluded the  flash-boards,  prior  to  the  year  1881. 

The  defendants  sought  to  account  for  this  upon  two  hy- 
potheses: 1.  By  the  clearing  up  of  the  country,  and  by  the 
construction  of  drains,  the  waters,  draining  large  tracts  of 
country,  flowed  off  into  the  Cedar  and  Grand  rivers  more 
quickly,  and  thus  the  water  was  raised  to  a  greater  height 
than  had  hitherto  been  ordinary  by  natural  causes;  2.  That 
the  average  rain-fall  had  been  very  much  greater  since  1881 
than  before,  and  this  caused  naturally  a  higher  stage  of  water. 

Testimony  was  offered  in  support  of  both  these  propositions, 
but  I  do  not  think  either  of  them  was  established  by  the  tes- 
timony introduced.  Experience  has  shown,  what  would 
naturally  be  expected  to  follow,  that  as  the  country  is  cleared 
op,  improved,  and  drained,  the  streams,  which  are  the  nat- 
ural conduits  for  surface  drainage,  become  materially  lessened 
in  volume,  owing  partly  to  the  greater  facility  for  conducting 
the  aurfaoe  water  into  them  after  rain-fall,  and  partly  from 
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tbe  greater  quantity  evaporated,  and  also  the  greater  quantity 
taken  up  and  absorbed  by  the  drier  soil  caused  by  drainage. 

The  average  rain-fall,  as  shown  by  the  table  introduced  in 
evidence  of  measurements  taken  by  Professor  Kedzie  at  the 
agricultural  college,  has  been  greater  since  1879  than  previ- 
ously.   The  dam  was  rebuilt  in  1875.    From  that  date  to 

1880,  inclusive, .  the  average  rain-fall  for  the  six  years  was 
33.15  inches.  The  succeeding  six  years  shows  an  average  of 
85.81  inches. 

Witnesses  introduced  on  the  part  of  defendants  also  testified, 
from  their  observation,  to  there  being  a  greater  volume  of 
water  flowing  in  Grand  River  since  1881  than  before;  but  to 
what  extent  the  volume  was  increased  from  natural  causes, 
and  whether  such  increased  flow  had  any  effect  in  setting  the 
water  back  upon  complainants'  lands,  was  not  shown,  and  was 
left  to  conjecture;  while  the  evidence  is  positive,  that  during 
the  week,  when  the  mills  at  North  Lansing  were  using  the 
water  from  the  dam,  after  Monday  the  water  was  drawn  ({own 
in  the  Cedar  River  materially,  and  by  Saturday  night  it  set 
back  no  higher  than  it  did  prior  to  1881;  but  while  the  gates 
were  shut  from  Saturday  night  to  Monday  morning,  their 
lands  were  again  flooded,  the  difference  in  water  level  being 
about  one  foot,  and  in  summer  time,  when  there  was  low 
water,  the  variation  would  be  as  great  as  two  or  three  feet 

No  grant  of  the  right  of  flowage  of  the  lands  of  complain- 
ants is  claimed.  The  defense  rests  upon  rights  acquired  by 
prescription;  and  in  such  case  the  burden  of  proof  is  upon 
the  defendants  to  show  that  they  have,  for  a  period  of  fifteen 
years  at  least,  each  year  flowed  complainants'  lands  to  the 
height  complained  of  and  established  by  their  proofs,  and 
that  such  use  of  complainants'  lands  by  flowage  has  been  ad- 
verse, uninterrupted,  peaceable,  open,  and  notorious.  No  testi- 
mony was  introduced  to  show  that  the  effect  of  the  old  dam, 
with  or  without  the  flash-boards,  was  to  set  the  water  back, 
and  to  flow  over  complainants'  lands  to  the  height  it  has  since 

1881,  nor  to  show  that  it  so  flooded  the  land  as  to  interfere 
with  or  destroy  the  crops  of  complainants  prior  to  that  time, 
for  a  period  of  fifteen  years.  This  branch  of  the  defense  baa 
utterly  failed  for  lack  of  proof. 

It  was  claimed  on  the  part  of  counsel  for  defendants  that 
we  should  apply  the  rule  adopted  in  Massachusetts,  and  laid 
done  in  Cowell  v.  Thayer^  5  Met.  253,  and  approved  in  Ray  v. 
Fletcher^  12  Cush.  200,  that  the  height  to  which  a  mill-owner 
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will  have  a  prescriptive  right  to  maintain  the  water  will  de- 
pend apon  the  height  of  the  dam  by  which  he  has  raised  it, 
and  not  upon  the  height  such  dam  has  set  the  water  back, 
and  flowed  the  land  in  question  during  the  prescriptive  pe- 
riod; and  therefore,  if  he  repairs  the  dam  without  so  changing 
it  as  to  raise  the  water  higher  than  the  old  dam,  when  tight 
and  in  repair,  would  raise  it,  and  thereby  keeps  the  water  more 
constantly  and  at  a  greater  height  than  before,  it  is  not  a  new 
use  of  the  stream,  but  a  use  conformable  to  his  prescriptive 
right. 

We  cannot  accede  to  this  doctrine.  It  is  antagonistic  to  the 
principle  which  underlies  the  doctrine  of  prescription.  Title 
or  rights  in  lands  founded  on  prescription  originate  from  the 
fact  of  actual,  adverse,  peaceable,  open,  and  uninterrupted 
possession  for  such  length  of  time  that  the  law  presumes  that 
the  true  owner,  by  his  acquiescence,  has  granted  the  land,  or 
interest  to  the  land,  so  held  adversely.  But  no  one  can  be 
said  to  acquiesce  in  a  claim  which  he  cannot  dispute  by  bring-^ 
ing  an  action  at  law  to  determine,  and  hence  the  statute  of 
limitations  requires  that  an  iaction  shall  be  brought  within 
fifteen  years  after  the  right  first  accrues  or  the  adverse  entry. 
The  defendants,  therefore,  acquired  no  right  by  prescription 
to  the  lands  in  question  until  they  showed  that  the  acts  which 
constituted  the  adverse  user  injured  complainants,  and  gave 
them,  or  to  those  under  whom  they  claim  title,  a  right  of  ac- 
tion: Holsman  v.  Boiling  Spring  Bleaching  Co.y  14  N.  J.  Bq. 
336;  Smith  v.  RusSy  17  Wis.  234;  84  Am.  Dec.  739;  Sabine  v. 
JokMoUj  35  Wis.  185;  Bumham  v.  Kemptony  44  N.  H.  90; 
Griffin  v.  Bartlett,  55  Id.  123;  Mertz  v.  Domey,  25  Pa.  St.  519. 

It  is  urged  that  relief  should  be  denied  to  complainants  for 
the  reason  that  they  have  each  separate  interests,  and  are  dif- 
ferently affected,  at  least  in  degree,  by  the  act  complained  of, 
and  are  therefore  improperly  joined  in  this  suit.  As  the  bill 
does  not  ask  for  an  accounting,  but  only  for  injunctive  relief, 
we  think  it  is  maintainable  under  our  former  decisions:  Sco^ 
field  v.  Lansing^  17  Mich.  437;  Middleton  v.  Flat  River  Boomr 
ing  Co.^  27  Id.  533;  Robinson  v.  Baugh^  31  Id.  290;  Fox  v. 
Hdcomb,  32  Id.  494;  Cobb  v.  Slimmer,  45  Id.  176.  More 
especially  are  we  inclined  to  so  hold  where  the  objection  was 
not  taken  by  special  demurrer,  but  the  parties  have  taken 
their  proofs,  and  proceeded  to  a  hearing  thereon. 

The  fact  that  there  are  several  complainants  praying  the 
same  relief  does  not  materially  affect  the  propriety  of  the 
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decree:  Story's  Eq.  PI.,  sec.  544,  note  2.  Nor  do  we  experience 
any  difficulty  in  granting  relief.  Although  it  is  true  that  the 
lands  situated  lower  down  the  Cedar  River  are  flooded  to  a 
greater  extent  than  those  farther  up,  yet  if  complete  relief  is 
given  to  the  one  situated  lowest  down,  those  farther  up  must 
of  necessity  be  relieved. 

We  think  the  complainants  have  made  a  case  by  their 
proofs,  and  the  only  serious  difficulty  we  have  had  to  contend 
with  is,  whether  we  should  grant  the  relief  prayed.  It  is  not 
always  a  matter  of  course  to  grant  relief  in  such  cases,  in  a 
court  of  equity,  when  the  law  side  of  the  court  is  open  for  legal 
redress.  The  extent  of  the  injury,  its  character,  the  compara- 
tive values  of  the  properties  affected,  and  other  considerations 
which  may  present  themselves  under  the  varying  circum- 
stances, ought  to  be  duly  weighed,  and  relief  afforded  or  with- 
held, as  equity  and  good  conscience  require:  Robinson  v. 
Baugh,  31  Mich.  297,  298;  Fox  v.  Holcomb,  32  Id.  494;  Cobb  v. 
Slimmer,  45  Id.  176;  Hall  v.  Rood,  40  Id.  46;  29  Am.  Rep.  528; 
Edwards  v.  Allouez  Mining  Co,,  38  Mich.  46;  31  Am.  Rep.  301; 
OUbert  v.  Showermun,  23  Mich.  448. 

The  testimony  of  complainants  shows  that  there  are  about 
three  hundred  acres  of  land  belonging  to  them,  which  are 
flooded,  and  practically  destroyed  for  agricultural  purposes 
by  reason  of  defendants'  dam  being  maintained  as  at  present; 
that  such  land  is  worth  about  fifty  dollars  an  acre,  and  its 
annual  rental  value  is  about  three  dollars  an  acre.  We  have 
the  testimony  of  defendants,  who  estimate  the  value  of  their 
mill  property  at  one  hundred  and  fifty  thousand  dollars,  and 
they  gave  testimony  tending  to  show  that,  if  the  dam  was  re- 
duced to  the  height  it  was  before  the  repairs  of  1881,  it  would 
depreciate  their  property  one  half,  or  seventy-five  thousand 
dollars.  Upon  these  estimates,  we  have  a  loss  or  depreciation 
upon  one  side  of  fifteen  thousand  dollars,  and  upon  the  other, 
of  seventy-five  thousand  dollars.  I  think  both  sides  have  esti- 
mated their  loss  rather  large.  It  appears  to  me  especially 
that  the  depreciation  in  the  value  of  the  mill  property  is 
-greatly  overestimated.  Some  of  the  mills  are  at  the  present 
time  supplied  with  steam-power  to  aid  them  in  case  of  low 
water. 

The  testimony  of  defendants  shows  that,  prior  to  the  per- 
manently raising  of  the  dam  in  1881,  the  mill-owners  got 
along  very  well  with  the  dam  at  the  height  it  then  was,  with 
the  aid  of  flash-boards,  and  that  they  had  as  much  power  aa 
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they  now  have;  and  that,  should  this  method  he  resumed,  the 
mill-owners  would  have  all  the  power  they  had  enjoyed  prior 
to  1881. 

In  view  of  the  practical  destruction  of  three  hundred  acres 
of  land  or  over,  be  its  value  what  it  may,  and  the  consequent, 
and  weekly,  and  perhaps  daily,  recurring  injury  to  each  of  the 
complainants,  for  which  they  severally  would  have  a  right  of 
action,  presenting  a  multiplicity  of  suits  ^nd  vexatious  litiga- 
tion, it  appears  to  us  to  be  just  and  equitable  that  defendants 
should  be  decreed  to  abate  and  remove  the  top  of  their  dam  so 
as  to  lower  the  structure  twelve  inches,  and  that  they  should 
perform  such  decree  on  or  before  the  first  day  of  December 
next,  and  that  they  should  be  enjoined  from  raising  the  water 
at  their  said  dam  so  as  to  cause  the  water  to  set  back  and 
overflow  the  lands  of  complainants,  or  either  of  them,  or  to 
such  height  as  will  cause  the  water  to  set  back  and  percolate 
through  the  soil  of  complainants,  or  either  of  them,  to  a  greater 
extent  than  was  customary  or  usual  prior  to  the  time  repairs 
were  made  upon  said  dam  in  1881. 

The  decree  of  the  circuit  court  for  the  county  of  Ingham 
must  be  reversed,  with  costs  of  both  courts,  and  the  cause  re* 
manded  to  that  court,  with  instructions  to  enter  a  decree  in 
said  cause  in  favor  of  complainants  and  against  defendants, 
in  accordance  with  the  foregoing  opinion. 


Abvbkss  Poflsissxoir.  — To  render  poMesdon  adrene,  it  mutt  be  Mti»l« 
▼ieible^  oontinnoiis,  notorioai,  distinct,  and  hostile,  and  of  such  a  oharaoter 
as  to  unmistakably  indicate  an  assertion  of  daim  of  ezoliuiTe  ownership  bj 
the  oocapant:  Doyle  r.  Wade,  23  Fla.  90;  11  Am.  St  Rep.  334,  and  partioa- 
larly  note  342,  343. 

Eqirmr  JuaiSDicrnoir.  -—.The  general  rale  is,  that  where  a  party  has  ade- 
qnate  remedy  at  law,  courts  of  equity  wiU  not  entertain  jurisdiction:  8her» 
num  T.  Clark,  4  Nov.  138;  97  Am.  Dec.  516^  and  cases  in  note. 

Watkbs.  —  BiCKnia  Watbhs  bt  Dams,  etc.,  npon  the  lands  of  another,  is 
an  injury  actionable  at  law:  SulUm  r.  Chkago  ste.  i?V  Co,,  74  Iowa,  069;  7 
81  Kep.  601,  and  cases  cited  in  note. 
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Stbwabt  V.  Jbromi. 

(71  MfCHIOAH,  20L] 

SrATun  ov  Fravdb— Obal  Pbomisi  to  Pat  Dxbt  or  Ahotkbb.  — An 
€ffml  promise  by  a  mortgagee  to  pay  the  debt  of  hie  mortgagor,  giren  in 
eontideratioii  of  a  forbearance  to  attach  property  of  the  mortgagor  not 
inelnded  in  the  mortgage,  ia  roid  under  the  statute  of  frand%  although 
the  mortgagee  converted  such  property  to  hia  own  nae. 

8TAT0TB  ov  Fbauds— Pbomjbx  TO  Pat  Dibt  09  Akothbb.  —Then  mnet 
be  a  consideration  to  topport  every  promise,  whether  evidenced  by  writ- 
ing or  not»  and  where  the  promise  is  to  answer  for  the  debt^  default^  or 
misdoing  of  another,  such  promise  mnst  be  evidenced  by  writing. 

Statdtb  of  Frauds  —  Pbokisb  to  Pat  Dsbt  ov  Anothse.—- A  verbal 
promise  to  pay  the  debt  of  another,  given  in. consideration  of  a  forbear- 
ance to  attach  property  of  the  debtor,  to  which  neither  the  promisor 
nor  the  creditor  has  any  right,  Uen,  or  title^  is  void  nnder  the  statnte  of 
frauds. 

17.  C  WUner^  for  the  appellant. 

Lamed  and  Lamedf  and  D.  AuguHuB  Straker^  for  the  plain- 
tiffs. 

Champlin,  J.  This  suit  was  commenced  by  declaration 
which  consisted  of  the  common  counts  in  OMUmpsiL 

The  defendant  demanded  a  bill  of  particulars,  and  one  was 
served,  which  consisted  of  several  items,  from  May  2  to  June  5, 
1884,  of  oats,  amounting  to  $395.66,  and  a  statement  that  the 
goods  were  sold  and  delivered  to  Joseph  H.  Morris  for  feed  for  his 
livery  horses  at  his  stables  on  Michigan  Grand  Avenue,  at  De- 
troit; that  said  Morris  owed  defendant  ten  thousand  dollars,  and 
to  secure  the  same  defendant  held  a  chattel  mortgage  on  Mor- 
ris's horses,  harnesses,  and  other  property  in  said  stables,  dated 
June  4,  1884;  that  said  mortgage  included  no  goods  or  stock 
of  Morris  acquired  by  him  after  the  date  thereof,  and  that 
Morris  purchased  and  had  in  his  stables  stock,  goods,  and  prop- 
erty not  Covered  by  said  mortgage  to  the  amount  of  four 
thousand  dollars,  and  on  or  about  June  20,  1884,  said  Morris 
absconded,  with  intent  to  defraud  his  creditors;  that  said  Je- 
rome took  possession  of  all  of  said  horses,  coupes,  carriages, 
harnesses,  and  other  property,  including  stock  and  property 
not  included  in  his  mortgage,  and  more  than  sufficient  to 
satisfy  plaintiff's  said  demand,  which,  with  the  mortgaged 
property,  was  liable  to  attachment;  that  of  the  above-written 
account,  all  being  past  due  and  unpaid,  two  hundred  dollars^ 
worth  of  the  oats  were  at  the  time  Morris  absconded  then  in 
the  stables,  and  not  fed  out,  and  were  purchased  fraudulently, 
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and  were  repleviable  by  plaintiffs,  on  the  ground  that  they 
were  obtained  by  fraud  by  said  Morris,  and  said  plaintiffs  in- 
tended to  proceed  to  replevin  said  two  hundred  dollars'  worth 
of  oats,  and  intended  to  proceed  by  attachment  against  the 
residue  of  the  property  taken  by  defendant  to  satisfy  his  mort- 
gage, and  not  covered  by  it;  and  the  defendant,  well  knowing 
all  the  above  premises,  and  in  order  to  prevent  said  plaintiffs 
from  enforcing  payment  of  their  just  debt  and  lien  by  attach- 
ment and  replevin,  did  promise  and  agree  with  said  plaintiffs 
that  if  they  would  forbear  to  enforce  their  said  claims  he,  said 
defendant,  would  assume  and  pay  said  debt  of  said  plaintiffs, 
and  relying  on  said  promise,  plaintiffs  did  so  forbear,  and  took 
no  steps  to  replevin  or  attach  or  attempt  collection  of  their 
debt,  and  have  hitherto  forborne  until  the  commencement  of 
this  suit,  relying  on  his,  defendant's,  promise  to  pay  said  debt. 
The  defendant  pleaded  the  general  issue. 

Upon  the  trial  of  the  cause,  the  plaintiffs,  against  objections 
made  by  counsel  for  defendant  that  the  proof  offered  was  in- 
admissible under  the  pleadings,  introduced  evidence  tending 
to  prove  the  indebtedness  of  Morris  to  plaintiffs,  the  execution 
of  the  chattel  mortgage  by  Morris  to  defendant,  the  departure 
of  Morris,  and  the  possession  taken  by  defendant  of  the  whole 
stock  and  property  in  the  stable,  and  the  promise  of  the  de- 
fendant. The  plaintiffs  are  copartners,  composed  of  Daniel 
Stewart,  the  father,  and  his  son,  Andrew  T. 

Ab  soon  as  Daniel  Stewart  had  learned  that  Morris  had  left 
the  dty,  he  went  to  the  stables  on  Michigan  Grand  Avenue, 
and  found  defendant's  servants  in  possession;  and  one  of  them 
informed  him  that  defendant  wished  to  see  him  immediately, 
and  took  him  in  a  buggy  to  the  office  of  defendant,  where  he 
had  a  conversation  with  defendant,  as  follows:  — 

*' State  what  that  conversation  was  fully.  A.  He  asked  me 
how  much  Mr.  Morris  owed  me,  and  I  told  him  he  owed  me 
$395.66,  at  the  same  time  handing  him  the  bill.  He  looked 
at  it  a  moment,  and  turned  around  to  me,  and  asked  me  what 
I  was  going  to  do,  and  I  told  him  I  was  going  to  replevin  my 
oats  and  attach  other  property  to  get  my  money;  that  I  could 
not  afford  to  lose  it 

'^Q.  Now,  at  that  time,  what  was  the  fact  of  your  intending 
to  attach  any  particular  property  in  the  stable  that  he  had 
recently  been  purchasing?  A.  Mr.  Morris  offered  me,  a  few 
days  before  he  left,  a  span  of  large  bay  mares,  and  offered  me 
them  cheap,  tried  to  persuade  me  very  much  to  buy  them,  and 
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also  a  tiro-«eated  wagon  that  Morris  told  me  was  not  included, 
and  Jerome  had  no  busineBB  with. 

''Q.  Then  you  intended  to  attach  what, — these  horses  and 
the  wagon,  you  say,  and  the  open  account?    A.  Yes,  sir. 

'*Q.  Now,  Mr.  Jerome  asked  you  what  you  were  going  to  do, 
and  you  told  him  you  were  going  to  replevin  your  oats,  and 
attach  some  other  property,  and  get  your  debt.  What  did  he 
say  to  you?  A.  Be  quiet,  do  nothing,  and  I  will  pay  you; 
that  is  it  exactly. 

**Q.  What  else  did  he  say?  A.  That  my  bill  was  similar  to 
a  supply-man  on  a  railroad, — when  the  railroad  broke  down, 
the  supply-man  had  to  be  paid  whoever  was  paid,  and  he 
would  pay  me. 

''Q.  What  did  you  say  to  that?    A.  Well,  I  agreed  to  it.'' 

He  further  testified  that  he  did  not  replevin  or  attach,  be- 
cause he  relied  upon  Mr.  Jerome  paying  him,  and  was  satis- 
fied he  would;  that  he  reported  to  his  son  the  interview  with 
Mr.  Jerome,  and  he  was  not  satisfied  with  it;  and  they  both 
went  the  second  day  after  to  see  Mr.  Jerome,  when  nearly  the 
same  conversation  was  had  as  before,  Mr.  Jerome  agreeing  to 
pay  them  if  they  '*  stood  quiet,"  and  would  wait  six  months,  to 
which  plaintiffs  agreed;  at  the  end  of  which  time  they  called 
upon  him,  when  he  offered  two  hundred  dollars  in  cash  to 
settle  the  bill,  or  if  they  would  wait  ten  months,  he  would  pay 
the  whole  face  of  it.  The  plaintiffs  then  agreed  to  wait  ten 
months,  and  directed  an  entry  to  be  made  on  their  books  so 
they  would  know  when  the  ten  months  was  up.  At  the  end 
of  this  time,  plaintiffs  again  called  upon  defendant  for  pay- 
ment, and  he  was  not  ye(  ready;  '^ complained  that  he  had 
sold  his  business  to  Edmunds,  but  got  very  little  or  no  money, 
and  he  was  scarce  of  money." 

Later,  they  called  again,  and  the  plaintiff  Daniel  Stewart 
testified  to  the  conversation  that  then  occurred,  as  follows: 
^My  son  went  to  him,  and  asked  him  what  was  the  reason  he 
would  not  pay  us.  Why  did  n't  you  let  us  replevin,  and  at- 
tach at  once,  and  get  our  money?  Jerome  got  a  little  wrathy, 
and  he  said  that  unless  he  was  willing  to  pay  the  bill  we 
could  not  get  it  any  more  than  we  could  get  the  paint  off  the 
wall." 

The  defendant  introduced  no  testimony,  and  the  plaintiffs 
recovered. 

The  defense  to  the  action  is  placed  upon  two  grounds:  1. 
That  the  promise  of  defendant  is  void  under  the  statute  which 
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enaots  that  every  special  promise  to  answer  for  the  debt,  de- 
fault, or  misdoings  of  another  person  shall  be  void,  unless 
some  note  or  memorandum  thereof  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  by  some  person  by 
him  thereunto  lawfully  authorized;  2.  If  not  void,  no  recovery 
can  be  had  upon  such  promise  under  the  common  counts  in 

€L89Ump8%t. 

This  clause  of  the  statute  of  frauds  has  often  come  before 
this  court  for  consideration.  In  Carhins  v.  CoUina^  16  Mich. 
478,  the  plaintiff  sued  Collins  on  a  verbal  promise  to  pay  a 
board  bill  and  money  lent,  due  from  one  James  Sykes.  The 
consideration  was  the  release  of  certain  trunks,  supposed  to 
be  held  for  the  debt  The  defense  was  the  statute  of  frauds. 
Mr.  Justice  Campbell  said:  '^Such  a  release  of  a  valid  lien  or 
claim  would  be  a  sufficient  consideration  for  a  written  promise; 
for  if  a  consideration  passes  from  the  promisee,  it  usually 
makes  no  difference  to  whom  it  passes It  is  not  pre- 
tended that  an  extension  of  time,  or  any  other  agreement  in- 
volving no  release  of  property  or  extinguishment  of  liability, 
if  made  in  favor  of  the  principal  debtor,  would  authorise  the 
verbal  promise  of  a  third  person  to  pay  the  debt  to  be  en- 
forced. But  a  distinction  is  sought  to  be  drawn,  where  prop- 
erty is  released  or  given  up  to  the  debtor.  There  is  no  obvious 
reason  for  any  such  distinction.  The  law  puts  all  valuable 
considerations  on  the  same  footing When,'by  the  re- 
lease of  property  from  a  lien,  the  party  promising  to  pay  the 
debt  is  enabled  to  apply  it  to  his  own  benefit,  so  that  the  re- 
lease inures  to  his  own  advantage,  it  is  quite  easy  to  see  that 
a  promise  to  pay  the  debt  in  order  to  obtain  the  release  may 
be  properly  regarded  as  made  on  his  own  behalf,  and  not  on 
behalf  of  the  original  debtor;  and  any  possible  advantage  to 
the  latter  is  merely  incidental,  and  is  not  the  thing  bargained 
for.  That  promise  is,  therefore,  in  no  proper  sense  a  promise 
to  answer  for  anything  but  the  promisor's  own  responsibility, 
and  need  not  be  in  writing." 

In  Calkini  v.  Chandhr,  86  Mich.  820,  24  Am.  Rep.  698,  it 
was  held  that  an  agreement  to  extend  the  time  of  payment, 
and  forbear  to  sue  a  third  person,  who  was  plaintiff's  debtor, 
was  a  sufficient  consideration  for  defendants'  promise  to  pay. 
And  this  was  because  the  promise  of  defendants  to  pay  the 
debt  of  such  third  person  was  at  the  same  time,  when  paid,  to 
apply  on  an  indebtedness  that  was  to  accrue  against  them- 
selves, and  was  consequently  a  promise  to  answer  for  their 
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own  debt.  And  Chief  Justice  Cooley,  in  that  caae,  quotes 
with  approval  from  the  opinion  of  Chief  Justice  Shaw  in  Nd" 
ion  V.  Boyntony  8  Met.  396,  37  Am.  Dec.  148,  as  follows:  ''The 
rule  to  be  derived  from  the  decisions  seems  to  be  this:  That 
cases  are  not  considered  as  coming  within  the  statute  when 
the  party  promising  has  for  his  object  a  benefit  which  he  did 
not  before  enjoy  accruing  immediately  to  himself.  But  where 
the  object  of  the  promise  is  to  obtain  the  release  of  the  person 
or  property  of  the  debtor,  or  other  forbearance  or  benefit  to 
him,  it  is  within  the  statute." 

In  Curtis  v.  Brown,  5  Cush.  488,  Shaw,  C.  J.,  said:  ''It  is  no 
sufficient  ground  to  prevent  the  operation  of  the  statute  of 
frauds  that  the  plaintiff  has  relinquished  an  advantage,  or 
given  up  a  lien,  in  consequence  of  the  defendant's  promise,  if 
that  advantage  had  not  also  directly  inured  to  the  benefit  of 
the  defendant,  so  as,  in  effect,  to  make  it  a  purchase  by  the 
defendant  of  the  plaintiff.  The  cases  in  which  it  has  been 
held  otherwise  are  those  where  the  plaintiff,  in  consideration 
of  the  promise,  has  relinquished  some  lien,  benefit,  or  advan- 
tage for  securing  or  recovering  his  debt,  and  where,  by  means 
of  such  relinquishment,  the  same  interest  or  advantage  has 
inured  to  the  benefit  of  the  defendant.  In  such  cases,  al- 
though the  result  is,  that  the  payment  of  the  debt  of  the  third 
person  is  effected,  it  is  so  incidentally  and  indirectly,  and  the 
substance  of  the  contract  is  the  purchase  by  the  defendant  of 
the  plaintiff  of  the  lien,  right,  or  benefit  in  question." 

The  doctrine  was  declared  and  acted  upon  in  several  other 
cases  in  that  state:  Fish  v.  Thomas,  5  Gray,  45;  66  Am.  Dec. 
348;  Jepherson  v.  Hunty  2  Allen,  417;  Furbish  v.  Ooodnow,  98 
Mass.  296;  Ames  v.  FosUr,  106  Id.  400;  13  Am.  Rep.  848; 
WiUs  V.  Brown,  118  Mass.  137;  Fears  v.  Story,  131  Id.  47. 

The  same  doctrine  is  recognized  in  Wisconsin:  Clapp  v. 
Webb,  52  Wis.  638;  and  in  Indiana:  Crawford  v.  King,  54  Ind. 
10;  Palmer  v.  Blain,  55  Id.  11;  and  in  Vermont:  Whitman  v. 
Bryant,  49  Vt.  512. 

In  New  York,  the  exposition  of  this  section  has  been  some* 
what  variant,  as  will  be  seen  by  reference  to  Leonard  v.  Vr$* 
denburgh,  8  Johns.  29;  5  Am.  Dec.  317;  MaUory  v.  OiUeU.  21 
N.  Y.  412;  Brown  v.  Weber,  38  Id.  187;  Ackley  v.  ParmenUr^ 
98  Id.  425;  50  Am.  Rep.  693.  The  latest  enunciation  of  the 
principles  which  should  be  applied  in  cases  coming  under  this 
provision  of  the  statute  in  that  state  is  by  Mr.  Justice  Finch, 
in  White  v.  Rintoul,  108  N.  Y.  222.    He  reviews  the 
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deeifliona  in  New  York  above  cited,  and  says  they  ^iMte 
«nded  in  eBtablishing  the  doctriqe  in  the  courts  of  this  state 
which  may  be  stated  with  approximate  accuracy  thus:  That 
where  the  primary  debt  subsists,  and  was  antecedently  con* 
tracted,  the  promise  to  pay  it  is  original  when  it  is  founded 
on  a  new  consideration  moving  to  the  promisor,  and  beneficial 
fo  him,  and  such  that  the  promisor  thereby  comes  under  an 
independent  duty  of  payment,  irrespective  of  the  liability  of 
the  principal  debtor.'* 

The  difficulty  in  applying  the  doctrine,  and  one  which  has 
given  rise  to  much  seeming  conflict  in  the  authorities,  lies  in 
the  failure  to  distinguish  between  the  consideration  for  the 
promise  of  a  third  person  to  pay  the  debt  of  another,  and  the 
promise  itself,  whether  it  be  to  answer  for  the  debt  <^  another, 
or  to  pay  or  perform  his  own  obligation.  There  must  be  a 
consideration  to  support  every  promise,  whether  it  be  evi- 
denced by  writing  or  not;  and  where  the  promise  is  to  answw 
for  the  debt,  default,  or  misdoing  of  another,  the  statute  re* 
quires  that  such  promise  must  be  evidenced  by  writing. 

Under  the  undisputed  testimony,  there  can  be  no  doubt  but 
that,  in  consideration  of  Mr.  Jerome's  promise,  the  plaintiffs 
relinquished  an  advantage  which  they  had  for  securing  their 
own  debt.  The  oats  and  the  horses  and  buggy,  not  covered 
by  Jerome's  chattel  mortgage,  were  liable  to  be  attached  at 
the  suit  of  the  plaintifis.  This  is  a  sufficient  consideration 
for  the  promise;  but  the  difficulty  is,  that  this  advantage,  which 
the  plaintiffs  forebore  to  exercise  or  appropriate,  did  not  inure 
to  the  benefit  of  the  defendant.  The  plaintiffs  had  no  lien 
which  they  released.  They  bad  no  title  to  any  of  the  prop- 
erty which  they  transferred  to  defendant.  It  was  alleged  in 
the  notice  attached  to  the  bill  of  particulars  that  the  plaintiffs 
owned  the  oats  which  they  had  delivered  to  defendant,  be- 
oause  they  were  obtained  by  fraud,  but  there  is  no  evidence 
which  supports  such  claim. 

It  is  true  that  by  forbearing  to  attach  such  oats  and  other 
property  it  was  left  in  the  hands  of  Jerome,  and  it  may  be 
inferred  that  he  converted  such  property  to  his  own  use;  but 
he  derived  no  right  or  title  thereto  from  plaintiffs,  and  is  still 
liable  to  account  to  or  pay  for  such  property  to  Mr.  Morris,  or 
the  true  owner,  whoever  he  may  be.  There  was  nothing, 
therefore,  which  inured  to  the  benefit  of  defendant  received 
from  plaintiffs  which  supports  a  new  promise  or  agreement  to 
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awume  and  pay  the  amount  as  an  original  debt  from  defend* 
ant  to  plaintiffs. 

There  is  nothing  in  the  facta  or  circamstances  of  this  case  to 
distinguish  it  from  that  of  WtUdo  y.  Simonsonf  18  Mich.  346, 
and  we  think  this  case  is  ruled  by  that.  Had  the  title  to  the 
oats  in  the  bin  remained  in  the  plaintiffs,  and  the  defendant 
under  his  promise  had  appropriated  and  fed  the  oats  to  his 
animals,  the  case  would  have  been  different;  or  had  the  plain- 
tiffs  attached  first,  and  then,  in  consideration  of  the  promise, 
released,  so  that  the  rights  of  possession  acquired  by  the  at- 
tachment passed  to  defendant,  it  would  have  afforded  a  con- 
sideration for  the  promise  to  pay  the  debt  as  his  own  within 
the  authorities. 

The  objection  to  the  pleadings  stands  or  falls  with  the  rul- 
ing upon  the  question  as  to  the  promise  being  void  under  the 
statute  of  frauds.  If  the  promise  had  been  held  good  as  an 
original  promise  to  pay  defendant's  own  debt,  the  common 
counts  would  have  been  sufficient,  and  a  recovery  could  have 
been  maintained  under  the  count  stated. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 


Statittb  or  Frauds.  —  Aa  to  what  cases  faU  within  and  what  without  the 
role  requiring  promises  to  pay  the  debt  of  another  to  be  in  writing:  Note  to 
Packer  v.  Bejiton,  95  Am.  Dec.  251^263.  A  verbal  promise  by  a  widow  to 
pay  her  husband's  debt  '*if  the  creditors**  of  the  estate  "would  thereafter 
furnish  her  goods  on  credit,**  which  debt  was  not  discharged,  but  remained  a 
claim  against  the  husband's  estate,  is  void  under  the  statute  of  frauds:  Ruppi 
T.  Peterson,  67  Mich.  437.  So  a  promise  by  L.  to  G.,  that  if  G.  would  for- 
bear  to  sue  H.  for  a  debt,  he,  L.,  would  pay  the  debt,  is  void  under  the  stat^ 
ute  of  frauds:  Oump  v.  HcUberskuUf  16  Or.  356. 

But  an  oral  promise  to  pay  the  debt  of  another,  made  upon  a  valid  consid- 
eration, passing  at  the  time  to  the  promisor,  is  a  new  and  original  undertak- 
ing, not  within  the  statute  of  frauds:  Lookout  Mountain  E.  R.  Co.  v.  Hougton^ 
85  Tenn.  224;  HeU  v.  SmUh,  74  Iowa,  667;  Waters  v.  Shc^er,  25  Neb.  225. 
So  a  promise  made  at  the  request  of  the  assignor  by  the  assignee  of  a  con- 
tract, who  holds  the  same  as  security  for  advances  agreed  to  be  made  in  aid 
of  its  performance,  to  pay  a  mechanic  the  amount  due  him  for  work  on  the 
contract  from  the  surplus  moneys  received,  is  an  original  promise  not  within 
the  statute  of  frauds:  MUU  v.  McMoran^  64  Mich.  664;  for  it  seems  that  a 
promise  to  pay  a  debt  of  another  antecedently  contracted,  where  the  primary 
debt  still  subsists,  is  original,  and  not  within  the  statute  of  frauds,  although, 
not  in  writing,  when  it  is  founded  upon  a  new  consideration  moving  to  the 
promisor  and  beneficial  to  him,  and  when  by  the  promise  he  comes  under  ai^ 
independent  duty  of  paying,  irrespective  of  the  principal  debtor:  White  v. 
JHrUoulf  lOS  N.  Y.  222.  A  direct  promise  to  an  agent  of  a  commercial  house,, 
who  is  in  possession  of  the  goods  of  an  insolvent  iirm  in  satisfaction  of  a  debt 
of  his  principal,  made  to  an  attorney  of  another  creditor  of  such  insolvent 
firm,  to  pay  a  claim  held  by  such  attoruey  against  said  firm  if  he  will  not 
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distarb  bim  in  tlie  ponenion  of  the  goods,  ii  not  a  piondM  to  pay  tho  ddbft 
of  anothor,  within  the  meaning  of  the  statnte  of  fraudi:  JBoftiv  t.  Wmftk 
Banhoon  Co,,  24  Neb.  663, 

Pnoimai  to  Pat  Debt  op  An^tbkii.  -^  The  objection  that  the  eentiaot 
mod  npoo  is  an  agreement  that  should  be  in  writing,  beoaoee  it  is  a  premise 
to  pay  the  debt  of  another,  most  be  presented  by  an  ezoeptioa  to  the  rmliaf 
of  the  oonrt  below,  either  in  admitting  or  ezdnding  oTidenoe,  or  giring  or 
refoaing  to  give  instmctions,  or  by  a  demurrers  Hawleifr.  Ikaeton,  16  Or.  HL 
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CanasAh  Law.— Ih  Cases  of  Sklp-dbfensb  the  Jury  cannot  determiM 
the  standard  of  courage,  or  whether  the  party  attacked,  in  what  he  did 
in  his  defense,  acted  cowardly,  and  therefore  without  wsnant.  There 
is  no  question  of  courage  or  cowardice  in  such  cases. 

CanasAL  Law.  —  Ik  Casms  oi  Sblp-defemss  ths  QamtON  to  bx  Ds- 
rMBMXSMD  JS,  Did  the  accused,  under  the  circumstances  of  the  assanll^ 
as  it  appeared  to  him,  honestly  believe  that  he  was  in  danger  of  his  lil^ 
or  of  great  bodily  harm,  and  that  it  was  necessary  to  do  what  he  did,  in 
order  to  protect  himself  T  If  so,  he  is  excused,  and  it  can  make  no  dif- 
ference whether  he  was  a  bold,  strong  man,  used  to  affrays  and  persooal 
encounters,  or  a  weak,  timid  man,  unacqaainted  therewith,  as  to  the  suf- 
ficiency of  his  reason  for  his  action,  if  the  jury  believe  that  he  acted 
honestly  in  fear  of  his  life  or  great  bodily  harm. 

CmiMiNAL  Law.  —  In  Cases  or  SEur-DBrxMsx,  the  physical  and  mentsl 
make-up  of  the  accused,  and  his  experience  in  danger,  are  to  be  consid- 
ered as  bearing  upon  the  honesty  of  his  alleged  belief  of  personal  dan- 
ger, upon  which  he  bases  his  right  to  act;  but  in  such  eonsideration  the 
fsct  that  he  is  weak,  timid,  and  cowardly  by  nature  is  to  be  weighed  in 
his  favor,  and  not  against  him. 

Moses  Taggart^  attorney-generalf  and  Henry  Hoffman^  prass^ 
cuHng  attorney^  for  the  people. 

Bnnm  and  Packard^  for  the  respondent 

MoBSS,  J.  Lennon  was  convicted  in  the  circuit  court  for  tho 
county  of  Mackinac  of  an  assault  upon  one  Herbert  Ryersei 
with  intent  to  do  said  Ryerse  great  bodily  harm  less  than  tho 
crime  of  murder.  There  was  another  count  in  the  informa- 
tion filed  against  him,  charging  him  with  an  assault  with 
intent  to  commit  the  crime  of  murder.  By  the  verdict  he  was 
acquitted  upon  this  count.  The  errors  assigned  relate  to  Ui# 
charge  of  the  court. 

The  court  charged  the  jury  upon  the  subject  of  self-defense, 
among  other  things,  as  follows:  ''And  if  you  believe,  from  the 
evidence  in  this  case,  that  at  the  time  of  the  alleged  assauli 
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Ibe  lierendant,  Lennon,  was  first  attacked  by  tbe  oomplaining 
Witness,  and  that  tbe  circumstances,  as  they  then  appeared  to 
hini|  were  such  as  in  reason  would  and  did  justify  or  induce 
in  his  mind  a  probability  of  a  belief  that  he  was  to  receive 
from  Ryerse  some  great  bodily  harm,  and  in  doing  what  he 
did  be  was  acting  under  the  instincts  of  self-presenration,  he 
would  not  be  guilty  of  the  ofienses  charged  in  this  case.  But 
in  that  connection  you  ought  to  remember  that  human  life  is 
not  to  be  lightly  regarded.  A  man  cannot  avail  himself  of 
this  fact  in  order  to  escape  the  penalty  of  such  acts  as  were 
provoked  by  his  own  unlawful  act.  And  if  a  man  kills  or  at- 
tempts to  kill  him,  or  unlawfully  attacks  or  injures  another, 
through  mere  cowardice,  or  under  circumstances  not  war- 
ranted to  induce  in  his  mind  a  reasonable  fear  of  injury,  and 
which  would  be  considered  to  arise  from  a  want  of  couragCi 
or  an  unwarrantable  cowardice  under  the  circumstances,  situ- 
ated as  the  party  attacked  was,  and  as  the  circumstances  then 
presented  themselves  to  him,  the  law  of  self-defense  would  not 
apply,  and  would  not  justify  such  an  act.'' 

I  do  not  think  it  proper  that  a  jury  should  be  authorised  to 
determine  the  standard  of  courage  in  a  case  of  self-defense,  or 
whether  the  party  attacked,  in  what  he  did  in  his  defense, 
acted  cowardly,  and  therefore  without  warrant.  There  is  no 
question  of  courage  or  cowardice  in  the  case.  I  am  aware 
that  the  rule  laid  down  by  the  trial  court  has  been  sustained 
in  some  cases,  collected  and  reported  in  Horrigan  and  Th<Mnp- 
son's  Cases  of  Self-defense;  but  the  doctrine,  or  the  reason 
given  for  it,  is  not  in  accord  with  the  principles  of  self-defense, 
as  now  almost  universally  held  and  enunciated  by  the  courts 
cxf  this  country. 

The  question  to  be  determined  is.  Did  the  accused,  under  all 
the  circumstances  of  the  assault,  as  it  appeared  to  him,  hon- 
eaUy  believe  that  he  was  in  danger  of  his  life,  or  great  bodily 
harm,  and  that  it  was  necessary  to  do  what  he  did,  in  order  to 
save  himself  from  such  apparent,  threatened  danger?  If  bo, 
the  inquiry  is  ended.  It  can  and  ought  to  make  no  difiievenoe 
whether  he  was  a  bold,  strong  man,  used  to  affrays  and  per- 
sonal encounters,  or  a  weak,  timid  man,  unacquainted  with 
broils  or  assaults,  as  to  the  sufiBciency  of  bis  reason  for  his 
action,  if  the  jury  believe  that  he  acted  honestly  in  fear  of  his 
life  or  great  bodily  harm.  The  fact  of  his  physical  and  aaen- 
%§i  make-up,  and  his  experience  in  danger,  are  to  be  conaid- 
eied,  it  is  true,  as  bearing  upon  the  honesty  of  his  alleged 
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belief,  npon  which  he  bases  his  right  to  act;  but  in  such  con^; 
rideratioQ  the  fact  that  the  accused  is  weak,  timid,  and  cow- 
ardly by  nature  is  to  be  weighed  in  his  favor,  and  not  against 
him.  To  hold  otherwise  would  be  to  set  at  naught  and  to 
rule  at  variance  with  the  well-known  laws  of  human  nature, 
and  to  place  the  weak  and  timid  at  the  mercy  of  the  strong. 
It  is  bad  enough  to  be  constitutionally  a  coward,  without 
baying  the  law  also  declare  that  the  coward  has  no  right  to 
act  in  self-defense  until  he  reaches  the  point  where  a  man  of 
average  eourage  would  have  defended  himself  in  the  same 
manner,  and  to  have  the  quantum  of  courage  necessary  in 
such  cases  determined  by  a  jury  sitting  in  safety  and  cool 
blood,  listening  to  what  must  always  be  a  tamei  recital  of  the 
facts  compared  to  their  appearance  at  the  time  they  occurred. 

Upon  the  argument  I  was  inclined  to  the  belief  that  the 
error  committed  was  not  a  prejudicial  one,  as  from  a  hasty 
perusal  of  the  record  I  had  formed  the  impression  that  the  re^ 
spondent,  in  his  own  statement,  did  not  claim  to  act  in  self- 
defense,  but  that  he  fired  the  pistol  in  the  air  purposely  with 
the  intention  of  scaring  Ryerse  away,  and  not  with  any  idea  of 
hitting  him.  But  a  careful  examination  of  the  record  dis- 
closes that  the  claim  of  self-defense  was  made  and  relied  upoq 
by  the  defendant  and  his  counsel. 

It  is  also  claimed  that  the  court  erred  in  instructing  the 
jury  that  the  respondent  could  be  convicted  of  an  assault  with 
intent  to  do  great  bodily  harm  in  case  the  jury  found  that  the 
assault  was  made  unlawfully,  without  malice  aforethought, 
boi  with  an  intention  to  take  life,  suddenly  formed  under  such 
eircumstances  of  provocation  that,  if  death  had  ensued,  the 
killing  would  have  been  manslaughter.  As  we  view  the  testi* 
mony  appearing  in  the  record,  there  is  no  necessity  of  exam- 
ining this  claim  of  error.  We  find  no  evidence  in  the  case 
warranting  a  conviction  of  the  respondent  of  any  greater  of- 
fense than  assault  and  battery,  if  he  was  guilty  of  any  offense. 
Ryerse  was  not  hit  by  a  bullet,  and  there  is  no  testimony 
showing  that  respondent  meant  to  shoot  him.  Ryerse  was  not 
hurt  to  speak  of,  and  was  more  to  blame  than  defendant. 

On  the  evening  of  July  4th,  it  is  admitted  and  undisputed  that 
be  stopped  in  front  of  respondent's  residence,  in  company  with 
a  squaw  prostitute,  and  then  deliberately  and  grossly  insulted 
Lennon  in  the  presence  of  his  family  by  remarks  in  a  loud 
tone  to  the  prostitute,  using  language  unfit  to  be  here  repeated. 
Meet   men  would  have  felt  justified  in  chastising   such  aa 
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obscene  brute  at  the  time,  and  the  infraction  of  the  law  in  so 
doing  would  have  been  satisfied  by  a  light  penalty. 

There  was  testimony  tending  to  show  that  there  had  been 
trouble  for  some  time  between  the  Ryerse  family  and  Lennon. 
Leimon  claimed  that  for  a  long  time  he  had  been  the  subject 
of  many  indignities  and  outrages  on  the  part  of  I^yerse  and 
his  father,  and  others  who  were  in  league  with  them.  This  last 
insult  was  too  much,  and  Lennon  felt  that  he  could  no  longer 
submit  to  such  treatment.  He  therefore,  on  the  morning  of 
July  5th,  stopped  Ryerse  as  he  was  passing  his  house,  and  ex- 
postulated with  him;  asked  him,  '^How  long  are  you  going  to 
torment  me  in  this  way?"  Ryerse  gave  him  an  insulting 
answer,  which  led  to  blows.  Ryerse  claims  Lennon  struck 
first,  and  the  respondent  swears  that  Ryerse  assaulted  him, 
backing  him  towards  his  gate,  and  ''punching"  him  in  the 
the  face.  Lennon  testifies  that  he  was  sickly,  and  scared;  that 
he  considered  his  life  in  danger,  as  he  was  so  weak  that  he 
felt  that  one  good  blow,  "  the  least  thing  in  the  world,  would 
lay  me  out;  it  would  knock  me  dead."  He  claims  he  fired  his 
pistol  the  first  time  to  scare  Ryerse,  but  as  Ryerse  kept  on 
afterwards  following  him  up  and  striking  him.  he  struck 
Ryerse  on  the  ear  with  the  revolver,  and  it  went  off  the  second 
time  accidentally.  Whether  Ryerse  first  assaulted  Lennon  or 
Lennon  first  struck  Ryerse  on  this  morning  of  July  5th  is  im- 
material. At  the  best,  Lennon  was  only  guilty  of  assault  and 
battery,  and  he  has  now  been  sufficiently  punished  for  that 
offense. 

The  judgment  and  sentence  against  him  is  vacated  and  set 
asjde,  and  he  will  be  forthwith  discharged  from  any  further 
custody  or  restraint  in  this  case. 

Criminal  Law  —  Sklf-dkfbnsx.  — Aa  to  whea  homicide  is  deemed  Jnatifl- 
able  upon  the  ground  of  Belf-defense,  and  when  not:  Note  to  Shorter  r,  Peo- 
fie,  51  Am.  Deo.  293;  compare  Spencer  v.  State,  77  6a.  155;  4  Am.  St  Rep. 
74,  and  note;  Tifariy  y.  Commonwealth,  12t  Pa.  St.  165;  6  Am.  St  Rep.  775. 
and  note;  AJexander  v.  State,  25  Tex.  App.  260;  8  Am.  St  Rep.  438;  Bm- 
ward  V.  StaU,  26  Tex.  App.  173;  8  Am.  St  Rep.  431 ;  Meuly  v.  State,  26  Tex. 
App.  274;  8  Am.  St  Rep.  477;  High  v.  State,  26  Tex.  App.  545;  8  Am.  St 
SepL  488;  State  v.  ElUe,  101  N.  C.  765;  9  Am.  St  Rep.  49. 

ean  be  no  crime  where  a  killing  is  committed  in  self-defense,  and  the 
ptoiamcU  is  npon  the  prosecution  to  show  to  the  jury,  beyond  a  reasoii* 
able  donbt  the  ai>sence  of  self-defense,  when  it  is  pleaded  by  the  aooosedi 
People  T.  Coughlmi  65  Mich.  704;  compare  Brown  v.  StaU,  83  Ala.  33;  3  Am. 
8t  Rep.  685,  and  note.  To  establish  self-defense,  the  defendant  must  show 
that  he  did  not  bring  on  the  difficulty,  was  in  imminent  danger  as  to  life  or 
Wdy,  aad  that  there  wae  no  reasonable  mode  of  escape  except  by  killing  bit 
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■■■nilint;  but  the  omu  it  not  apoa  the  defendant  to  negative  fault  upon  hia 
«wn  part:  Cleveland  r.  State,  86  Id.  1.  The  plea  of  aelf-defense  admits  the 
Ulinib  and  the  evidence  most  be  very  plainly  in  a  defendant'a  favor  before 
the  appellate  coort  will  set  aside  a  verdict  of  guilty,  where  the  only  defense 
was  justifiable  homicide:  BUmel  v.  State,  71  Wis.  444. 

The  duty  of  one  who  is  assailed  to  retreat  is  imperative,  provided  he  can 
do  so  with  safety  to  his  life  and  person:  Broum  v.  Stale,  83  Ala.  33;  3  Am. 
St  Rep.  685,  and  note;  Blaekbum  v.  StaU,  86  Ala.  695;  Poe  v.  State,  87  Id. 
65;  and  a  charge  which  invokes  the  law  of  self-defense,  but  ignores  the  duty 
to  retreat,  is  erroneous:  Id.;  CW66«  v.  State,  86  Ala.  613;  Fallin  v.  State,  86 

Id.  la 

Trespass  is  not  such  a  provocation  as  entitles  one  to  kill  the  trespasser,  and 
justify  the  homicide  on  the  plea  of  self -defense:  State  v.  Shifppeff,  10  Minn. 
223;  88  Am.  Dec.  70,  and  note;  Petyple  v.  Dume,  80  Gal.  84.  So  a  land-owner 
may  not  provoke  a  difficulty  with  a  trespasser,  in  which  he  is  obliged  to  kill 
the  trespasser  in  self-defense:  T^any  v.  ChmmonweaUh,  121  Pa.  St.  165;  6 
Am.  St.  Rep.  775. 

So  one  cannot  justify  a  killing  on  the  ground  of  self-defense  merely  because 
the  deceased  was  a  bad  and  quarrelsome  man:  Stale  v.  Hardy,  96  Mo.  455. 

One  who  kills  another  in  a  quarrel  which  he  himself  provoked  cannot  jus- 
tify his  act  on  the  ground  of  self-defense:  PeopU  v.  O'Brien,  78  Gal.  41;  Staig 
V.  Hwrdy,  95  Mo.  455;  StaU  v.  Stiltat,  97  Id.  20;  nor  can  a  killing  be  Justified 
by  a  plea  of  self-defense,  if  defendant  was  beyond  danger  from  the  deceased 
when  he  killed  him:  Sq^dre  v.  State,  87  Ala.  114;  but  a  defendant  cannot  be 
deprived  of  his  right  to  plead  self-defense  simply  because  words,  which  were 
innocently  spoken  by  him,  or  acts  done  by  him  with  no  bad  intent^  had  the 
effect  of  provoking  a  difficulty:  Allen  v.  CommomoeaUk,  86  Ky.  642. 

When  the  defendant  is  entitled,  under  the  evidence,  to  the  benefit  of  the 
plea  of  self-defense  at  all,  the  court  must  fully  charge  the  jury  as  to  the  law 
of  self-defense  and  its  application:  Cook  v.  CoainnumweaUh,  86  Ky.  663;  KeUeiy 
▼.  State,  27  Tex.  App.  562;  TiUery  v.  State,  24  Id.  251;  6  Am.  St  Rep.  888. 
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prosecutions  for  rape,  the  general  character  of  the  proseontrix  for  duwtity 
may  be  impeached,  but  specific  acts  of  sexual  intercourse  l^  her  with 
third  pers<His  cannot  be  shown,  and  when  she  denies  the  oomminiwt  of 
snch  aots  on  cross-examination,  her  answer  is  oonelnsiTt. 

Mou$  Taggarif  attorney-general^  atui  W.  A.  BurrUif  proeeewt^ 
ing  attorney^  for  the  people. 

Oallup  and  Peareon^  for  the  respondent. 

Long,  J.  The  respondent  was  convicted  of  an  assault  with 
intent  to  commit  the  crime  of  rape,  in  the  circuit  court  for  the 
county  of  Clare,  on  January  24, 1888,  and  brings  the  case  into 
this  court  by  writ  of  error. 
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On  the  trial  of  the  cause,  Mjrtie  Merrill  was  called  ae  a 
witness  by  the  people,  and  testified  that  she  was  the  daughter 
of  Wellington  Merrill  and  Fannie  McLean;  that  her  father  ia 
the  complainant  in  this  case,  and  is  now  living;  and  that  he 
was  divorced  from  her  mother  about  one  year  ago,  soon  after 
which  time  the  respondent,  Laughlin  McLean,  and  her  mother 
were  married;  that  about  August  1,  1887,  her  mother  was 
called  away  from  home  to  attend  the  funeral  of  her  parent, 
and  after  her  mother  had  been  away  from  home  a  few  days, 
the  defendant  came  into  her  room  one  night,  soon  after  she 
had  retired,  and  then  and  there  ravished  and  carnally  knew 
her,  and  that  said  act  was  by  force  and  against  her  will;  that 
it  was  about  one  week  before  her  mother  came  home,  and  thai 
she  continued  to  keep  house  for  the  defendant  until  her  mo- 
ther returned,  about  one  week  after  which  time  witness  told 
her  of  the  affair;  that  this  was  the  first  she  told  any  one  about 
it;  and  that  she  told  one  of  her  school-mates  about  it  some 
time  afterwards,  and  told  no  one  else  until  she  told  her  father. 

On  her  cross-examination  by  defendant's  counsel,  she  testi- 
fied that  one  Alfonzo  Langworthy  worked  for  Mr.  McLean 
during  the  summer  of  1887,  and  that  he  went  away  from  his 
house  only  a  few  days  before  the  time  when  her  mother  went 
to  the  southern  part  of  the  state  to  attend  the  funeral  of  her 
parent;  that  she  had  never  before  had  sexual  intercourse  with 
any  one;  that  she  had  pot  told  Mr.  and  Mrs.  Bates  that  she 
had  sexual  intercourse  with  Alfonzo  Langworthy,  at  the  time 
she  was  stopping  at  their  house;  that  she  stopped  there  at  the 
time  of  the  arrest  in  this  case. 

The  people  here  rested  their  case,  and  the  defendant  called 
as  witnesses  in  his  behalf  Mr.  and  Mrs.  Bates,  and  offered  to 
prove  by  them  that  Myrtie  Merrill  did  tell  them,  while  stop- 
ping at  their  house,  that  she  had  had  sexual  intercourse  with 
Alfonzo  Langworthy  several  times  while  he  was  working  for 
t|he  defendant  This  evidence  was  excluded  by  the  court,  and 
error  is  assigned  upon  such  ruling.  This  raises  the  only  ques- 
tion in  the  case  for  review. 

The  rule  is  laid  down  by  Mr.  Greenleaf,  in  his  work  on  evi- 
dence (3  Greenl.  Ev.,  sec.  214),  that  the  character  of  the 
prosecutrix  for  chastity  may  be  impeached;  but  this  must  be 
done  by  general  evidence  of  her  reputation  in  that  respect, 
and  not  by  evidence  of  particular  instances  of  unchastity. 
Nor  can  she.  be  interrogated  as  to  criminal  connection  with 
any  other  person,  except  as  to  her  previous  intercourse  with 
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the  prisoner  himself;  nor  is  such  evidence  of  other  instances 
admissible.  The  weight  of  authority  both  in  this  country 
and  England  is  decidedly  against  the  admissibility  of  such 
evidence. 

In  King  v.  Hodgsony  Russ.  &  R.  C.  C.  211,  the  prisoner's 
eounsel  offered  a  witness  to  prove  that  he  had  sexual  inter- 
oourse  with  complainant  about  a  year  before  the  charge;  but 
Wood,  B.,  who  presided  at  the  trial,  rejected  the  evidence. 
Subsequently  the  question  as  to  the  admissibility  of  such  evi- 
dence was  argued  before  the  twelve  judges  of  England;  and  it 
was  decided  by  them  unanimously,  on  the  30th  of  January^ 
1812,  that  the  objection  to  its  reception  had  been  properly 
allowed. 

In  King  v.  Clarke^  2  Stark.  241,  it  was  held  that,  in  the  case 
of  an  indictment  for  rape,  evidence  that  the  woman  had  a  bad 
character  previous  to  the  supposed  commission  of  the  offense 
ie  admissible;  but  the  defendant  cannot  go  into  the  evidence 
of  particular  facts. 

In  Phillipps  on  Evidence,  8d  ed.,  222,  223,  it  is  laid  down 
as  a  rule  that,  on  an  indictment  for  rape,  the  woman  is  not 
obliged  to  answer  whether,  on  some  former  occasion,  she  had 
not  a  criminal  connection  with  other  men,  or  with  particular 
individuals;  nor  is  evidence  of  such  criminal  intercourse  ad- 
missible. 

Defendant's  counsel  cite  People  v.  Abbot^  19  Wend.  192,  in 
support  of  the  .doctrine  for  which  they  contend.  Mr.  Justice 
Strong,  speaking  of  the  above  case  in  People  v.  Jackson^  8 
Park.  Cr.  891,  says  it  is  true  that  Judge  Cowen,  in  the  case  of 
People  T.  Abbot^  eupra^  disapproves  of  the  rule,  strongly  sus- 
tained as  it  is  by  numerous  judicial  decisions  and  the  opinions 
of  many  elementary  writers;  but  the  point  was  not  necessarily 
raised  in  that  case,  as  the  conviction  was  reversed  on  the 
ground  that  the  court  of  general  sessions,  before  which  the 
trial  for  rape  had  been  conducted,  had  no  jurisdiction  of 
the  case;  and  what  was  said  by  the  learned  judge  as  to  the 
rejection  of  evidence  was  a  mere  obiter  dietunu 

In  Strang  v.  People,  24  Mich.  1,  Mr  Justice  Cooley,  speak- 
ing for  the  court,  says:  "The  prosecutrix  could  not  be  sup- 
posed to  have  come  prepared  to  meet  charges  of  this  char- 
acter; and  though  the  defense  might  question  her  regarding 
them,  the  right  to  go  into  proof  of  particular  facts  is  not  very 
clear." 

Evidence  that  the  prosecutrix  is  a  common  prostitute,  or 
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that  her  character  for  chastity  is  bad,  is  admissible,  and  par- 
ticular acts  of  unchastity  or  sexual  intercourse  with  the  de- 
fendant may  be  shown;  but  evidence  of  such  acts  with  a  third 
person  is  not  admissible:  McDermott  v.  5toto,  IS  Ohio  St  332; 
82  Am.  Rep.  444. 

It  being  incompetent  to  show  specific  acts  of  intercourse  by 
the  prosecutrix  with  third  persons,  the  fact  could  not  be  shown 
that  the  girl,  Myrtie  Merrill,  stated  that  she  had  such  inter- 
<course  with  Alfonzo  Langworthy.  She  had  denied  making 
such  statements  upon  her  cross-examination  by  defendant's 
counsel,  and  her  answer  is  conclusive.  The  defense  had  no 
right  to  attack  her  in  this  way,  and  the  court  properly  ex- 
cluded the  evidence. 

The  judgment  must  be  affirmed. 


Rapb.  —  The  prosecutrix  in  a  rape  case  may  be  impeached  by  proof  of  her 
4>ad  character  in  a  general  way,  bnt  not  by  evidence  of  particidar  aote  of  nn« 
chastity  on  her  part  with  other  persona  than  the  defendant:  Kote  to  Smith  y, 
SkUe,  80  Am.  Dea  368,  369;  McQuirk  v.  StaU,  84  Ala.  436;  6  Am.  St.  Rep. 
'881,  and  note. 

At  a  trial  for  rape,  proof  that  the  daughter  of  the  proeecntrix  liytng  with 
fier  had  an  illef^timate  child  was  such  an  attack  upon  prosecutrix's  character 
as  would  admit  evidence  as  to  her  general  character:  Coieman  v.  Commoih 
wealth,  84  Va.  1. 

Where  several  are  being  prosecuted  for  rape,  the  prosecutrix  must  answer, 
upon  cross-examination,  as  to  whether  she  had  not,  a  short  time  before  the 
alleged  rape,  voluntarily  participated  in  sexual  intanxmrse  with  one  accused 
•by  her  in  conjunction  with  defendants,  and  indicted  with  them,  bat  as  to 
whom  the  prosecution  had  been  dismissed:  Bedgood  T.  State^  116  Ind.  276w 
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Awaxn — liXABiLirr  of  Pbiyatb  Pbbson  won  MAxnro.  —  When  a  private 
person  is  ordered  by  a  sheriff  to  make  an  arrest,  and  acts  in  obedienoo  to 
such  order  in  arresting  and  handcuffing  the  prisoner,  he  is  justified  in  so 
doing,  though  the  act  of  the  officer  was  without  authority. 

AxBSST  —  LiABiLiTT  OF  pRrvATB  PxRSON  TOR  Makino.  —  A  private  per- 
son called  upon  by  a  sheriff  to  make  an  arrest  is  not  required  at  his 
peril  to  ascertain  whether  such  officer  has  a  proper  warranty  or  whethef 
the  offense  charged  is  a  felony,  and  he  cannot  refuse  to  act  until  he  sbsU 
be  satisfied  that  the  officer  is  acting  legally,  or  within  the  toope  of  his 
office. 

•AxBUT  —  LiABiUTT  OF  Priyatb  Pbason  FOE  Maxivo.  —  A  private  parson 
who  responds  to  the  call  of  one  whom  he  knows  to  be  an  officer,  to  assist 
him  in  making  an  arrest,  is  protected  by  the  call  from  liability  f<Mr  ren* 
dering  the  requisite  assistance;  and  though  the  officer  is  acting  illegally. 


U 
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Hm  person  Mtistmg  him  at  hU  commaad*  relying  upon  his  official  cbar. 
aeter  and  call,  is  protected  against  suits  for  trespass  and  false  imprison, 
ment,  if,  in  his  acts,  he  confines  himself  to  the  order  of  the  officer. 

AjtBidT  —  Right  to  Arrest  wethout  Procsss. — When  the  statute  pun* 
ishee  an  offense  by  imprisonment  in  the  state  prison,  unless  it  is  ex* 
pressly  declared  to  be  a  misdemeanor,  such  offense  must  be  considered 
and  treated  as  a  felony,  as  regards  the  right  of  an  officer  to  arrest  with* 
out  process. 

Abkrst  —  DiscRJBTioN  ov  OmcxR  AS  TO  MiANs  EifrLOTXD  IN  Makiito.  — 
Some  discretion  is  reposed  in  an  officer  in  making  an  arrest  for  felony  as 
to  the  means  taken  to  apprehend  the  offender  and  keep  him  safe  and 
•ecnre  thereafter.  This  discretion  cannot  be  questioned,  unless  abused 
through  malice,  or  reckless  indifference  to  the  common  dictates  of  hu- 
manity, and  without  any  view  to  prevent  the  escape  of  the  supposed 
offender. 

Arbsbt  —  Right  of  OmoER  to  HANDCurF  Prisonxr.  —  An  officer  having 
reasonable  cause  for  arresting  a  person  for  felony  is  justified  in  handcuff- 
ing the  prisoner  to  prevent  his  escape,  though  he  is  not  unruly,  makes  ne 
attempt  to  escape,  and  does  nothing  indicating  necessity  for  such  re- 
straint; nor  need  he  be  a  notorious  bad  character  in  order  to  justify  the 
handcuffing.  Other  reasons  may  exist  why  extreme  measures  should  be 
resorted  to  to  secure  and  safely  lodge  the  prisoner. 

AMREgT —  DuTT  OF  OFFICER  TO  Make.  — It  is  the  duty  of  an  officer  to  take 
a  snpponed  felon,  safely  keep  him,  and  bring  him  before  a  magistrate, 
and  he  cannot  stop  when  the  accused  is  unknown  to  him,  at  the  moment 
of  arrest,  to  inquire  into  his  character,  his  intent  to  escape,  or  his  guilt 
or  innocence. 

Arrbt — Right  of  Officer  to  Handcuff  Prisoner.  —  An  officer,  having 
reasonable  cause  to. believe  a  person  to  be  guilty  of  felony,  may,  in  ar- 
resting, handcuff  him;  and  if  this  is  done  without  wantonness  or  malice, 
the  officer  cannot  be  held  liable  in  damages  for  what,  at  the  time,  seemed 
to  him  reasonable  and  right,  though  it  transpires  that  his  precautions 
were  unnecessary  in  the  light  of  after-acquired  knowledge  of  the  true 
character  and  intent  of  the  accused* 

Padgham  and  Padgham^  for  the  appellant 

C  R,  Wilke$y  for  the  defendants. 

M0R8B,  J.  This  suit  was  brought  to  recover  damages  for 
false  imprisonment,  and  assault  and  battery  upon  the  plain- 
tiff, alleged  to  have  taken  place  on  the  night  of  August  6, 
1885.  Rice,  at  the  time,  was  sheriff  of  Allegan  County,  and 
Fenn  was  night-watch  of  the  village  of  Allegan.  The  arrest 
occurred  in  the  township  of  Monterey,  in  that  county.  Upon 
the  trial,  it  appeared  that  Fenn  was  requested  by  the  sheriff 
U}  aid  him  in  the  arrest,  and  did  nothing  except  as  ordered  by 
the  sheriff.  The  chief  indignity  complained  of  was  the  hand- 
cuffing of  plaintiff.  Fenn  put  the  handcuffs  upon  him  by 
direction  of  the  sheriff,  who  had  in  his  charge  at  the  time  one 
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Zeigler,  who  was  arrested  at  the  same  time  and  place  ae  the 
plaintiff. 

The  court  instructed  the  jury  that  if  Fenn  knew  that  Riee 
was  sheriff,  and  acted  in  obedience  to  his  orders,  and  only 
upon  his  orders,  in  what  he  did  touching  the  arrest,  he  would 
be  justified  in  so  doing,  even  though  the  acts  of  Rice  were 
without  authority,  and  their  verdict,  as  to  Fenn,  should  be  no 
cause  of  action.  ''  Under  the  laws  of  this  state,  a  private  citi* 
sen  is  bound,  upon  the  order  of  the  sheriff,  to  assist  in  the 
arrest,  and  b")  is  not  authorized  to  wait  to  ascertain  the  au- 
thority of  the  officer  before  acting;  and  unless  his  act  in  itself 
is  in  some  way  wanton,  and  beyond  what  he  is  required  to  do, 
and  thereby  a  trespass  is  committed,  he  will  not  be  liable,  and 
for  that  reason  I  give  you  this  request." 

The  jury  rendered  a  verdict  in  favor  of  both  defendants. 

The  plaintiff  alleges  error  in  the  charge  of  the  court  as 
above  given.  There  was  no  error  in  this  direction.  It  is  ad- 
mitted that  Fenn  did  nothing  in  wantonness  or  in  malice. 
He  went  to  the  house  of  Zeigler,  where  the  arrest  was  made, 
at  the  request  of  the  sheriff,  and  while  there,  under  his  direc- 
tion, placed  handcuffs  upon  plaintiff,  and  rode  beside  him  in 
&  buggy  to  Allegan.  The  court  would  have  been  warranted 
in  directing  a  verdict  in  Fenn's  favor. 

The  sheriff  is  authorized  to  call  upon  citizens  to  aid  him  in 
apprehending  or  securing  any  person  for  felony  or  breach  of 
the  peace:  Howell's  Stats.,  sec.  591;  and  if  any  person  so  re* 
quired  to  assist  the  sheriff  neglect  or  refuse  to  do  so,  he  is  lia- 
ble to  punishment  by  fine  or  imprisonment:  Id.,  sec.  9260. 

We  do  not  think  that  a  man  called  upon  by  the  sheriff  is 
required,  at  his  peril,  to  ascertain  whether  the  sheriff  has  a 
proper  warrant,  or  whether  the  offense  charged  against  the 
person  to  be  arrested  is  a  felony,  or  that  he  may  refuse  to  act 
until  he  is  satisfied  that  the  sheriff  is  acting  legally,  or  within 
the  scope  of  his  office,  in  a  criminal  case.  If  he  were  allowed 
to  do  this,  the  object  of  the  law  would  be  defeated,  and  the 
statute  rendered  nugatory  in  many  cases.  There  is  often  no 
time  for  inquiry,  as  action  must  be  immediate.  The  necessity 
of  the  case  will  not  permit  the  person  thus  summoned  to  stop 
to  examine  papers,  or  take  counsel  as  to  the  legality  of  the 
process  in  the  officer's  hands,  or  to  inquire  whether  any  pro* 
cess  is  necessary  in  the  particular  case  where  his  aid  is  re- 
quired. 

Therefore,  the  person  who  responds  to  the  call  of  one  whom 
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he  knows  to  be  an  officer  is  protected  by  the  call  from  being 
sued  for  rendering  the  requisite  assistance.  The  officer  may 
not  be  acting  legally,  and  therefore  a  trespasser;  but  the  per- 
son assisting  him,  at  his  request  or  command,  and  who  relies 
upon  his  official  character  and  call,  is  protected  by  the  law, 
and  must  necessarily  be,  against  suits  for  trespass  and  false 
imprisonment,  if  in  his  acts  he  confines  himself  to  the  order 
and  direction  of  the  sheriff:  MeMahan  y.  Oreen^  84  Vt.  69;  80 
Am.  Dec.  665;  Reed  y.  Rice,  2  J.  J.  Marsh.  44;  19  Am.  Dec.  122. 

The  plaintiff  and  Zeigler  were  arrested  for  the  commission  of 
a  statutory  offense  under  section  9168,  Howell's  Statutes, 
which  reads  as  follows:  '^Eyery  person  who  shall  willfully 
and  maliciously  break  down,  injure,  remoye,  or  destroy  any 
dam,  reservoir,  canal,  or  trench,  or  any  gate,  flume,  flash* 
boards,  or  other  appurtenances  thereof,  or  any  leyee  or  struc- 
ture for  the  purpose  of  conveying  water  to  any  such  dam  or 
reservoir,  or  any  of  the  wheels,  mill*gear,  or  machinery  of  any 
mill,  or  shall  willfully  or  wantonly,  without  color  of  right, 
draw  off  the  water  contained  in  any  mill-pond,  reservoir,  canal, 
or  trench,  shall  be  punished  by  imprisonment  in  the  state 
prison  not  more  than  five  years,  or  by  fine  not  exceeding  five 
hundred  dollars  and  imprisonment  in  the  county  jail  not  more 
than  one  year.*' 

The  sheriff  had  a  warrant  against  Zeigler,  but  none  against 
the  plaintiff. 

It  is  claimed  by  the  counsel  for  the  plaintiff  that  this 
statutory  crime  is  not  a  felony,  but  a  misdemeanor,  and  the 
circuit  judge  was  requested  to  so  instruct  the  jury,  and  to 
further  direct  them  that,  therefore,  the  arrest  of  plaintiff  was 
unwarranted  and  illegal,  as  no  lawful  arrest  could  be  made 
without  process.  The  court  refused  to  comply  with  this  re« 
quest,  and  charged  the  jury  that  the  offense  was  a  felony  under 
th.e  laws  of  this  state.  Under  the  statute  and  the  previous 
decisions  of  this  court,  we  think  that  whenever  a  statute 
punishes  an  offense  by  imprisonment  in  the  state  prison,  un- 
less it  is  expressly  declared  by  the  statute  to  be  a  misdemea- 
nor, such  offense  must  be  considered  and  treated  as  a  felony, 
as  regards  the  right  of  an  officer  to  arrest  without  process:  See 
Howell's  Statutes,  sec.  9430;  People  v.  Brighan^  2  Mich.  550; 
Shannon  y.  People,  5  Id.  71;  People  y.  Bristol,  28  Id.  118; 
People  y.  Sweeney,  55  Id.  589;  Drennan  y.  People,  10  Id«  169; 
People  y.  Donald,  48  Id.  498. 

The  counsel  for  the  plaintiff  also  claim  that  the  sheriff; 
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under  the  circamstances,  had  no  ri^t  to  handcuff  the  pris*- 
oners;  that  the  same  was  an  unnecessary  indignity  and  aa 
outrage;  and  that  the  plaintiff,  by  reason  of  riding  hand* 
cuffed  in  a  buggy  for  several  miles  over  a  rough  and  joltinf^ 
road  in  the  night-time,  received  injuries  to  his  health  and  per* 
son,  from  which  he  suffered  for  a  long  space  of  time.  And 
they  complain  of  the  charge  of  the  court  in  this  respect 

The  court  was  requested  to  direct  the  jury  as  follows:  **  If 
you  find,  from  the  evidence  in  this  case,  that  the  defeddanta 
put  handcuffs  on  the  plaintiff,  and  compelled  him  to  go  a  long 
distance  with  them  on,  and  that  plaintiff  in  no  way  attempted 
to  escape  when  arrested,  and  offered  no  resistance  at  any  time^ 
then  I  charge  you  that  defendants  would  be  guilty  of  assault 
and  battery  on  the  plaintiff,  and  would  be  liable  to  him  for 
such  an  amount  in  damages  as,  under  all  the  circumstances  of 
this  case,  the  plaintiff  ought  to  recover.  When  a  person  ia 
arrested  for  the  commission  of  a  supposed  crime,  and  is  taken 
and  held  for  trial  or  examination,  as  the  case  may  be,  the 
prisoner  ought  to  be  used  with  the  utmost  humanity,  and  at 
the  time  of  arrest,  and  during  his  being  taken  to  prison,  should 
not  be  fettered  or  handcuffed,  nor  subjected  to  any  other  hard- 
ships than  such  as  are  absolutely  necessary  for  the  purpose  of 
safe-keeping  and  confinement  under  the  arrest;  and  an  officef 
is  not  justified  in  handcuffing  a  prisoner  unless  he  is  unruly, 
or  attempts  to  escape,  or  is  a  notoriously  bad  character,  or  does 
something  indicating  a  necessity  on  the  part  of  the  officer  to 
restrain  him  by  handcuffing;  that  the  evidence  in  this  case 
does  not  disclose  any  necessity  for  the  handcuffing  of  the 
plaintiff,  as  it  was  done." 

These  requests  were  refused,  and  the  court,  in  relation  to  this 
claim  of  the  plaintiff,  instructed  the  jury  in  the  language  fol- 
lowing: "  Now,  while  an  officer  is  bound  to  treat  his  prisoner 
with  such  kindness  and  humanity  as  may  be  consistent  with 
security,  and  will  not  be  warranted  in  employing  any  harsh  or 
unnecessary  restraint,  yet  it  is  his  duty  to  use  such  reasonable 
precautions  as  the  case  requires  to  prevent  escape,  especially 
in  arrest  for  felony  or  offenses  of  magnitude.  His  action,  in 
this  regard,  is  to  be  considered  in  the  light  of  all  the  circum- 
stances of  the  particular  case  bearing  upon  the  question  of 
what  means  are  reasonably  necessary  to  keep  his  prisoner 
secure.  I  do  not  think,  gentlemen  of  the  jury,  in  this  case^ 
under  the  undisputed  circumstances  surrounding  this  arrest^ 
AS  shown  by  the  evidence,  you  would  be  warranted  in  holding 
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tbe  defendant  Rice  liable  for  any  damages  in  this  action^ 
solely  upon  the  grounds  tiiat  the  handcuffs  were  placed  upon 
the  plaintiff  by  his  directioni  and  kept  there  until  the  jail  waa 
xbaolied^  unless  you  fitid  that  this  was  ordered  without  any 
Tiew  to  prevent  the  escape  of  the  plaintiff,  or  keep  him  in  safe 
custody.  If  it  was  a  wanton  act,  and  done  without  any  view 
to  secure  the  plaintiff  or  prevent  his  escape,  the  defendant 
Rice  would  be  liable  for  the  damages  resulting  from  the  pla- 
cing and  continuing  of  the  handcuffs  upon  the  plaintiff." 

The  question  of  probable  cause  for  this  arrest  was  properly 
submitted  to  the  jury;  and,  from  the  undisputed  facts  of  the 
case,  we  are  of  the  opinion  that  the  sheriff  was  justified  in  ar* 
resting  the  plaintiff.  It  was  represented  to  the  sheriff  by  one 
William  Dumont  and  his  brother  John,  who  came  to  Allegan 
and  waked  Rice  up  in  the  night,  that  the  dam  of  the  said 
John  Dumont  had  been  cut  that  night,  and  that  the  Dumont 
brothers  had  tracked  two  persons  directly  from  the  spot  where 
the  dam  was  opened  to  the  house  of  John  Zeigler.  The  Du« 
mcHits  were  old  citizens  of  Allegan  County,  and  there  was  no 
reason  why  the  sheriff  should  doubt  the  truth  of  the  represen- 
tations made  by  them;  and  a  warrant  was  procured  by  John 
Dumont  against  2ieigler,  and  also  directed  against  another  as 
an  unknown  person. 

Upon  reaching  the  house,  they  found  Zeigler  and  Firestone 
in  bed.  The  wet  boots  of  Zeigler  and  tbe  shoes  of  plaintiff 
were  found  at  the  house,  and  measured  by  Dumont,  who 
claimed  that  they  corresponded  exactly  with  the  tracks.  The 
pantaloons  of  both  parties  were  wet  around  the  bottom  of  the 
legs,  and  a  spade  was  found  inside  the  kitchen  door  which 
appeared  to  have  been  recently  used.  The  lower  part  of  this 
spade  was  wet  and  clean,  but  upon  the  upper  part  of  the  blade 
sand  was  sticking,  which  Dumont  informed  Rice  was,  in  ap- 
pearance, like  the  sand  of  which  his  dam  was  constructed. 

Firestone  was  the  only  male  occupant  of  the  house  besides 
Zeigler,  and  there  can  be  no  reasonable  claim  made,  under 
these  circumstances,  that  the  officer  did  not  have  probable 
cause  for  taking  him  into  custody.  Having  reasonable  cause 
for  making  the  arrest,  the  question  arises,  Was  the  officer 
justified  in  handcuffing  the  parties? 

We  think  the  rule  laid  down  by  the  circuit  judge  a  proper 
one.  There  must  be  some  discretion  reposed  in  a  sheriff  or 
other  officer  making  an  arrest  for  felony  as  to  the  means 
taken  to  apprehend  the  supposed  offender,  and  to  keep  him 
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Mlb  and  sdcure  after  such  apprehension.  And  this  diiomtioik 
<^annot  be  passed  npoo  by  a  court  <Hr  jury,  unless  it  has  been: 
abased  through  malice  or  wantonness,  or  a  reckless  indiflTei^ 
enoe  to  the  common  dictates  of  humanity.  It  must  be  found 
Chat  the  officer  was  unnecessarily  rough  and  inhuman  in  bim 
treatment  of  the  person  arrested,  and  without  any  view  to  pn^ 
Ycnt  the  escape  of  such  person. 

It  is  not  necessary,  as  claimed  by  the  plaintiff's  counsel^ 
that  the  prisoner  must  be  unruly,  or  attempt  to  escape,  before 
he  can  be  handcuffed,  or  do  anything  indicating  a  necessity 
^r  such  restraint.  Nor,  in  the  event  that  he  does  nothing,  at 
the  time  of  the  arrest,  in  the  way  of  attempting  to  escape,  or 
resisting  the  officer,  is  it  necessary  that  he  should  be  a  note-> 
riously  bad  character  in  order  to  justify  the  tying  of  his  hands. 
There  may  be  other  and  sufficient  reasons,  as  it  seems  to  ma 
there  were  in  this  case,  why  such  extreme  measures  should 
be  resorted  to  in  order  to  secure  and  safely  lodge  the  prisoner. 

In  this  case  there  was  evidence  tending  to  Aow  that  tbe 
eheriff  was  informed  that  these  men,  Zeigler  and  Firestoae, 
were  *' slippery  '^  and  deq>erate  men.  He  did  not  know  either 
•of  them  personally,  and  had  no  information,  save  what  he  re- 
•ceived  from  the  Dumonts  that  evening,  as  to  their  reputatioii 
4ind  character  in  the  community;  and  he  had  no  time  to  make 
inquiry. 

The  arrest  was  made  in  the  night,  at  a  late  hour,  under  the 
-supposition,  if  not  made  then,  that  the  persons  sought,  or  act 
least  the  plaintiff,  might  escape  apprehension  altogether,  er 
•only  be  captured  after  much  hunting  and  expense*  The  night 
was  dark,  and  the  country  wooded.  The  parties  had  to  be 
taken  about  eighty  rods,  along  an  old  winding  wood-road,  to 
the  buggy,  every  foot  of  the  way  opening  and  inviting  an  op> 
iportunity  to  escape.  From  there  to  Allegan  was  a  night 
•drive,  with  two  officers  and  two  prisoners.  There  was  no  evi- 
dence of  any  harshness  upon  the  part  of  the  sheriff  or  Fenn^ 
•other  than  the  placing  of  the  handcuffs  upon  Zeigler  and 
plaintiff.    The  plaintiff  made  no  complaint  at  the  time. 

There  is  nowhere  in  the  whole  record  a  single  instanoe 
tending  to  show  malice  or  wantonness  on  the  part  of  the 
eheriff.  There  is  absolutely  no  evidence  tending  to  show  may 
ill-will,  or  even  a  malevolent  impulse,  of  the  shmff  towarde 
plaintiff  or  Zeigler. 

It  appears,  from  the  testimony  of  the  sheriff,  that  upoo  the 
eame  day  of  this  arrest  a  prisoner  had  broken  away  from 
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in  the  daytime  in  the  streets  of  Allegan,  causing  him  some 
effort  and  trouble  to  recapture  him. 

It  is  plaidly  apparent  that  in  this  case  the  sheriff  put  the 
handcuffs  upon  plaintiff  for  no  other  purpose  than  to  prevent 
his  escape,  and  that  he  had  good  reason  to  believe  it  wan  neces- 
aary  to  do  so.  That  it  turned  out  afterwards  that  the  plain- 
tiff was  innocent  of  any  offense,  was  neither  a  '* slippery"  nor 
desperate  character,  but  an  inoffensive  and  reputable  citizen, 
and  that  he  never  had  the  remotest  idea  of  trying  to  escape, 
cannot  alter  the  rule  which  saves  the  sheriff  harmless  from  an 
act  which  appeared,  at  the  time  it  was  done,  to  be  both  neces- 
ary  and  reasonable. 

"  The  arrest  of  an  innocent  man  is  an  indignity  hard  to  be 
borne,  and  the  tying  of  his  hands  with  cords  or  irons  is  some- 
thing that  makes  the  blood  run  chill  to  contemplate;  but  both 
are  indignities  ofttimes  without  redress,  and  a  necessary  con- 
sequence of  the  due  administration  of  justice  in  the  suppres- 
sion of  crime. 

An  officer  is  bound  to  act  humanely,  and  cannot  lightly 
and  without  reason  either  arrest  or  harshly  %tt&i  a  supposed 
offender,  be  he  innocent  or  guilty.  It  is,  no  doubt,  true  that 
petty  officers,  too  often  unduly  inflated  by  a  too  high  concep- 
tion of  their  office  and  authority,  are  inhuman  and  cruel  in 
their  treatment  of  suspected  persons.  Such  conduct  the  law 
does  not  hesitate  to  punish.  But  to  mulct  the  sheriff,  under 
the  circumstances  of  this  case,  in  damages  for  handcuff- 
ing the  plaintiff  while  conveying  him,  on  a  dark  night,  through 
the  woods,  to  the  village  of  Allegan,  when  he  had  good  reason 
to  suspect  him  to  be  guilty  of  a  felony,  and  one  likely  to  escape 
at  the  first  opportunity,  when  it  waji  done  neither  in  reckless- 
ness, wantonness,  nor  malice,  would  be  to  put  in  peril  every 
officer  of  the  law  who,  under  like  circumstances,  was  alert  itnd 
vigilant  in  the  performance  of  his  duties  in  the  arrest  of  sup- 
posed criminals. 

The  hardened  and  skillful  offender  against  the  criminal 
laws  is  sometimes  and  generally  the  meekest  when  arrested, 
but  his  eye  is  open  to  every  avenue  of  escape;  and  to  say  that, 
onless  such  person  attempts  to  escape,  resists  arrest,  or  is 
known  to  the  officer  to  be  a  notoriously  bad  character,  he  can- 
not be  shackled  for  an  hour  or  two  until  he  can  be  conveyed 
to  a  place  of  safety,  ii  to  lay  down  a  rule  which  will  make 
escapes  easy,  and  place  new  obstacles  in  the  way  of  the  appre- 
hension and  safis-keeping  of  offenders.  The  sheriff  cannot  stop, 

AM.  SI.  Bar.  VOL.  XV.-IS 


274  FiBBSTONB  V.  RicB.  [Mich. 

when  the  man  is  unknown  to  him,  at  the  moment  of  arrest,  to 
inquire  into  his  character,  or  his  intentions  as  to  escape,  or 
his  guilt  or  innocence  of  the  offense  charged  against  him. 
His  duty  is  to  take  him,  to  safely  keep  him,  and  to  bring  his 
body  before  a  magistrate.  If  he  does  this  without  wantonness 
or  malice,  it  is  not  for  a  jury  to  find  that  his  precautions  were 
useless  and  unnecessary  in  the  light  of  after-acquired  knowl- 
edge  of  the  true  character  and  intent  of  the  accused,  and  to 
punish  the  sheriff  in  damages  for  what  honestly  appeared  to 
him  at  the  time  to  be  reasonable  and  right. 

Seyeral  assignments  of  error  are  made  to  the  ruling  of  the 
trial  judge  upon  matters  of  evidence^  but  we  find  no  merit  in 
any  of  them. 

The  statements  made  to  the  sheriff  by  the  Dumont  brothers, 
both  before  and  at  the  time  of  the  arrest,  were  material  and  com- 
petent, bearing  upon  the  question  of  probable  cause  for  mak- 
ing the  arrest,  and  also  upon  the  reasonableness  of  the  act  of 
the  sheriff  as  to  the  use  of  the  handcuffs.  It  was  also  proper 
for  the  sheriff  to  testify  that  he  believed  such  statements  as 
bearing  materially  upon  his  good  faith  as  to  both  of  these 
matters. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed,  with  costs. 

AaiussT — RiOHT  TO  AiiBisT  WITHOUT  PBOCiss:  Kofce  to  BoberU  y.  Afo^ 
66  Am.  Daa  104;  Veneman  y.  JofiM,  IIS  lad.  41;  10  Am.  St.  Rep.  100^  and 
note.  No  arrest  can  be  made  for  a  miademeanor  already  committed,  exeq^ 
upon  a  proper  warrant:  People  y.  McLean^  68  Mich*  460;  Roee  y.  LegffeU,  61 
Id.  445;  1  Am.  St  Rep.  606,  and  note. 

Arrest.  —  As  to  the  Dott  and  Liabilitt  of  Pritats  Pirsoxs  whe^ 
at  the  oommand  of  an  officer,  aaiist  in  making  arreata:  Kote  to  Hawtbm  T. 
CommomoeaWi^  61  Am.  Dea  154^  166. 

FiLONT — MuDURAiroB.  — The  diitinotion  between  feloniea  and  mieda* 
meanora  depends  npon  statntory  graduation,  not  upon  the  eommon-Uw  elaas- 
ifioation:  Stale  T.  SmUh,  82  Me.  869;  64  Am.  Deo.  678;  BmlA  ▼•  SkOe^  88 
Me.  48;  64  Am.  Dee.  607. 
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Clbavbb  v.  Traders'  Insurance  Company. 

[71  If ICBIOAW,  414.] 

Imeuwlavcm. — Insured  must  bi  Held  to  Kkowliixii  of  mBCoNDrnoiri 
of  his  ooniract  of  iasnranoe.  The  fact  that  he  has  never  seen  his  policy, 
nor  road  it^  cannot  help  him,  when  no  adequate  reason  is  shown  why  hs 
oonld  not  hayo  seen  it,  had  he  desired  to  do  so. 

Ihsubancb.  —  FoBFBiTUBB  OF  PoLiCT  OF  Insubamcb  incurred  by  taking  ad- 
ditional insaraoce  contrary  to  the  conditions  of  the  policy  is  not  saved 
by  proof  that  the  agent  had  authority  in  a  certain  manner  to  consent  to 
the  taking  of  additional  insurance,  and  had  done  so  in  other  cases,  when 
it  is  not  shown  that  he  so  consented  in  plaintiff's  case,  within  the  line  of 
his  authority  or  in  the  manner  prescribed  in  the  policy,  or  that  he  was 
authorised  to  waive  any  of  its  conditions. 

IxsiXBAHCB —  Waiybb  Of  FoBFEiTURB.  —  A  forfeiture  of  A  policy  by  taking 
additional  insurance  in  violation  of  its  conditions  may  be  waived  by  the 
eompany,  when,  with  knowledge  of  the  forfeiture  and  supposing  it  to  be 
waived,  it  fails  to  notify  the  insured  of  its  intention  to  insist  on  the  for* 
feitore  until  after  its  adjuster  has  visited  the  insured  and  obtained  from 
Him  all  the  information  asked  for  in  relation  to  the  extent  and  value  of 
his  loss.  Such  action  by  the  oompany  will  warrant  the  jury  in  finding 
A  waiver  of  the  forfeiture,  and  that  question  should  be  submitted  to  itL 

7.  W.  Atwoodf  for  the  appellant. 
Norris  and  NorrU^  for  the  defendant. 

Morse,  J.  This  case  has  been  once  before  in  this  court,  and 
will  be  foand  reported  in  65  Mich.  527;  8  Am.  St.  Rep.  908. 
Upon  a  trial  since  then,  in  the  circuit,  the  defendant  had 
judgment,  the  court  instructing  the  jury  to  find  a  verdict  in 
its  favor.  It  is  claimed  by  the  counsel  for  the  defendant  that 
the  case  as  presented  upon  this  last  trial  does  not  differ  mate- 
rially from  the  case  made  at  the  first  trial,  and  that  the  ruling 
of  the  circuit  judge  was  in  accord  with  the  decision  of  this  court, 
as  above  reported.  But  the  counsel  for  the  plaintiff  contends 
that  the  evidence  taken  on  the  last  trial,  and  contained  in  the 
record  now  before  us,  differs  from  that  taken  before  in  this: 
1.  There  is  testimony  now,  not  presented  before,  that  the  plain- 
tiff never  had  his  policy  in  his  possession,  and  therefore  knew 
nothing  of  the  clause  which  governed  the  ruling  of  this  court 
in  its  former  opinion;  2.  That  it  is  now  shown  that  the  agent, 
Quinn,  did  have  authority  to  consent  to  the  taking  of  other  in- 
surance; 8.  That  there  is  testimony  in  the  present  record  tend- 
ing to  show  that,  after  the  fire,  with  full  knowledge  of  all  the 
&cts,  the  defendant,  by  its  acts,  waived  the  forfeiture  of  the 
policy,  if  any  such  forfeiture  had  taken  place. 

It  appears,  frt>m  the  record,  that  the  plaintiff  testified  on  the 


276  Clbavkb  v.  Tbadbrs'  Inburancb  Co.         [Mich. 

last  trial  that  Quinn  asked  him  where  bis  policy  was,  and  the 
plaintiff  replied  that  he  had  never  had  it.  Quinn  says:  '*  I  know 
now  you  never  had  it.'*  Quinn  then  said  that  the  consent 
for  the  additional  insurance  ought  to  be  indorsed  upon  the 
palicyi  but  that  he  could,  enter  it  upon  his  books, — make  a 
memetFandura  of  it, — and  il^  would  be  just  as  well.  He  went 
and  got  his  book,  but  plaintiff  did  not  see  him  write  anything 
in  it.  Quinn  denies  that  any  such  thing  took  place.  The 
plaintiff's  excuse  for  not  testifying  to  this  fact  upon  the  first 
trial  isi  that  he  was  not  asked  about  it.  Quinn  also  testified 
on  the  last  trial  that,  as  agent  of  the  company,  he  had  power 
to  consent  to  other  insurance,  and  had  done  so  repeatedly. 
This  fact  does  not  appear  in  the  record  before  as  of  the  first 
trial.  The  extent  of  his  authority  to  consent,  however,  was 
by  indorsing  the  name  upon  the  policy,  and  reporting  such  in* 
dorsement  immediately  to  the  company.  The  plaintiff  testi* 
fies  also  that  he  never  saw  the  policy  in  suit  before  the  fire,  but 
that  this  policy  was  a  renewal  of  one  which  he  had  upon  the 
same  property  before,  which  policy  he  thinks  he  read,  and 
probably  got  the  idea  from  reading  it  that  he  must  get  the 
consent  of  the  company  before  taking  additional  insurance. 

We  do  not  think  that  these  additional  facts,  as  testified  to 
by  the  plaintiff  and  Mr.  Quinn,  materially  change  the  status 
of  the  case.  As  we  said  when  the  case  was  here  before,  it  was 
the  duty  of  the  plaintiff  to  know  what  his  contract  of  insur* 
ance  was,  and  the  insured  must  be  held  to  a  knowledge  of  the 
conditions  of  his  policy  as.  he  would  be  in  the  case  of  any 
other  contract  or  agreement  The  fact  that  plaintiff  had 
never  seen  his  policy  does  not  help  him  any  more  than  the 
fact  that  he  had  not  read  it,  which  appeared  upon  the  first 
trial.  There  is  no  adequate  reason  shown  why  he  could  not 
have  seen  the  policy  had  he  desired  to  do  so,  and  the  same 
w^B  not  kept  from  him  through  any  fault  or  fraud  of  the  de- 
fendiu-it  or  its  agent.  It  was  delivered  to  Mr.  Whitney,  with 
his  knowledge  and  consent,  who  assigned  it  back  to  him  be* 
fore  the  commencement  of  this  suit 

The  fact  that  Quinn  had  authority,  in  a  certain  way  and 
nmfiner,  to  consent  to  the  taking  of  additional  insurance,  and 
had  done  so  in  other  cases,  does  not  aid  plaintiff.  He  did  not 
consent  in  this  case,  within  the  line  of  his  authority,  or  in  the 
manner  prescribed  by  the  policy;  and  it  is  not  shown  that 
be  was  authorized  to  waive  any  of  its  provisions.  The  caee, 
therefore,  in  this  respect,  stands  as  it  did  beforOi  controlled  by 
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the  clauses  in  the  policy  providing  that  the  policy  should  be 
▼oid  if  the  insured  procured  further  insurance  without  the  in* 
dorsement  of  the  coneent  of  the  company  upon  the  policy,  anA 
that  the  agent  has  no  authority  to  waive  or  modify  this  con- 
dition. 

But  we  think  that  the  question  of  waiver  should  have  been< 
Bobmitted  to  the  jury.  It  appears  that  on  the  day  of  the  finr 
Quinn  informed  the  company  by  telegraph  of  the  loss.  The- 
secretary  of  the  company  at  Chicago  upon  the  same  day  wrote 
to  Quinn  in  reference  to  the  fire.  Quinn  replied  by  letter  of 
date  December  30,  1884,  three  days  after  the  fire,  in  which  he 
stated  to  the  company  that  there  was  this  additional  insur- 
ance upon  the  property  in  the  Millers'  Mutual  Insurance 
Company  of  Lansing,  and  as  there  was  no  indorsement  of 
permission  in  his  record  of  contents  of  policy,  he  would  make 
an  explanation  of  his  knowledge  of  such  additional  insurance. 
He  then  proceeds  to  state  in  his  letter,  substantially  as  he 
testified  on  both  trials,  that  Cleaver,  who  was  a  client  of  his, 
came  into  his  office,  and  said  that  the  agent  of  the  Millers' 
Mutual  Insurance  Company  had  examined  his  mill,  and  had 
urged  him  to  take  insurance;  that  he  had  made  up  his  mind 
to  take  two  thousand  dollars  in  that  company.  Quinn  looked 
over  the  application,  and  '^filled  up"  some  of  the  answers. 
He  understood  that  the  Millers'  Mutual  Insurance  Company 
had  agreed  to  accept  this  application,  and  carry  the  insurance, 
and  knew  that  Cleaver  had  received  his  policy  afterwards. 
He  further  stated  in  this  letter  that  nothing  was  said  by 
Cleaver  about  getting  consent  for  other  insurance,  and  his 
attention  not  being  called  to  it,  he  (Quinn)  did  not  think 
about  there  being  no  permission  for  the  other  insurance.  *'If 
he  had  asked  for  it,  I  would  of  course  have  consented,  as  the 
property  would  stand  more  insurance,  and  Cleaver  is  a  first- 
class  man." 

The  letter  concludes  as  follows:  — 

''The  property  is  totally  destroyed,  and  the  loss  is  complete. 
The  origin  of  the  fire  is  unknown.  Cleaver  lives  on  farm  in 
country,  and  was  not  here.  His  partner.  Wilder,  lives  in  the 
Ullage,  and  when  awakened  by  watchman,  the  mill,  which  is 
some  distance  from  the  village,  was  all  on  fire.  The  alarm 
was  given  at  three  o'clock  in  the  morning,  at  which  time  it 
was  a  mass  of  flames.  It  had  unquestionably  been  on  fire 
•ome  time  previous,  as  I  was  told  by  a  farmer  who  lives  near 
town  he  observed  the  light  at  half-past  one.    Wilder,  partner 
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in  ninning  mill,  was  in  there  until  ten  o'clock  at  night,  and 
says,  when  he  left,  everything  was  secure.  The  firm  was  do- 
ing a  good  husiness,  and  had  heavy  stock  on  hand,  and  the 
fire,  no  doubt,  is  a  great  loss  both  to  Cleaver  and  the  firm. 

''  Our  village  is  getting  badly  scorched  by  fires.  We  had 
another  heavy  fire — Wilcox  and  Weal's  planing-miU — last 
night  Fortunately,  the  policy  I  had  on  the  mill  expired  last 
spring,  and  they  would  not  renew  with  me. 

"  Yours  truly,  T.  C.  Quinn. 

"P.  S. — Cleaver  never  has  had  possession  of  your  policies 
for  either  year,  nor  in  fact  has  he  ever  seen  them.  I  delivered 
them  to  agt.  of  Whitney,  the  mortgagee,  who  forwarded  the 
policy  to  him.  T.  C.  Q.'' 

The  secretary  replied  as  follows:  — 

*'  Loss.  Chicago,  January  5, 1885. 

^  T.  C.  Quinn,  Esq.,  Agt.,  Caro,  Mich. 

^  Dear  Sir f — Yours  of  the  30th  ult.,  giving  us  further  in- 
formation in  regard  to  loss  under  policy  55,313,  James  W. 
Cleaver,  is  received.  We  presume  that  the  conversation  that 
you  had  with  Mr.  C.  in  regard  to  the  other  insurance  will  be  a 
waiver  of  any  rights  we  might  have  under  our  policy  on  this 
subject  of  additional  insurance  without  notice.  Our  adjuster 
will  be  able  to  give  this  loss  attention  some  time  next  week, 
and  will  make  a  thorough  investigation  of  the  origin  of  the  fire, 
value  of  the  property,  etc.  If  it  is  totally  burned  up,  as  you 
say,  there  is  no  special  hurry.        Yours  truly, 

**  R.  J.  SBiTTH,  8ec*y.'' 

It  will  be  seen  by  this  last  letter  that  the  company,  after 
reading  Quinn's  statement  of  the  facts  of  his  connection  with 
the  taking  of  the  additional  insurance,  supposed  that  it  had 
waived  any  forfeiture  of  the  insurance  contract  because  of  the 
non-indorsement  of  consent  to  the  same  upon  the  policy. 

In  February,  1885,  its  adjuster,  one  Berne,  appeared  at 
Caro.  Before  that  time,  Mr.  Cleaver,  or  his  attorney,  was 
notified  to  measure  the  shafting,  gearing,  etc.,  about  the  mill, 
BO  that  an  accurate  account  could  be  taken.  Berne  sent  for 
Cleaver,  who  lived  five  miles  out  in  the  country,  and  was  with 
him  nearly  two  days.  Cleaver  testifies  that  he  said  he  was  an 
adjuster  of  the  company,  and  had  come  to  adjust  his  loss.  He 
wanted  Cleaver  to  furnish  length  of  belts,  shafting,  and  sise  of 
pulleys.  Plaintiff  told  him  he  could  not  do  it,  but  would  find 
Mr.  Adams,  who  could.    He  got  Mr.  Adams,  who  made  a  state- 
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ment  of  length  of  shafting,  sise  of  pulleys,  length  of  belts, 
length  of  the  elevator,  size  of  the  bolts,  size  of  the  bolts  to  the 
■tones,  and  the  size  and  number  of  the  stones,  and  went 
through  the  mill  generally.  Berne  made  objections  finally  to 
paying  the  whole  loss,  because  the  application  stated  that  the 
mill  had  not  settled,  and  he  had  ascertained  that  it  had  settled, 
and  offered  plaintiff  two  thousand  dollars  in  settlement  of  the 
lo60,  which  plaintiff  refused.  Cleaver  swears  that  B^rne  did 
not  say  anything  about  the  taking  of  the  additional  insurance, 
or  assign  any  other  reason  than  that  of  the  mill  settling,  why 
he  would  not  pay  the  full  amount  of  the  insurance. 

Berne  admits  that  he  required  the  statement,  and  that 
plaintiff  procured  Adams,  who  went  with  him  to  the  ruins, 
and  there  estimated  the  value  of  the  property.  He  says: 
^^  Plaintiff  furnished  me  with  everything  I  asked  him  for." 
Admits  offering  him  the  two  thousand  dollars,  but  swears  that 
he  brought  the  matter  of  additional  insurance  to  Cleaver's  at- 
tention, and  told  him  that  the  company  was  under  no  legal 
obligation  to  pay  him  any  of  the  insurance  on  that  account; 
that  his  policy  was  violated,  but  that  he  offered  him  this 
amount  because  he  thought  the  fire  was  a  fair  one,  and  that 
two  thousand  dollars  was  the  fair  value  of  his  loss,  added  to 
what  he  would  receive  from  the  other  company. 

It  will  be  seen  that  the  defendant  company  was  notified 
about  the  1st  of  January  of  this  fact,  now  relied  upon  to  void 
this  policy,  but  supposed  that  it  had  probably  waived  it.  It 
did  not  notify  the  plaintiff  that  it  intended  to  take  advantage 
of  this  additional  insurance,  at  least  until  after  its  adjuster 
had  been  sent  to  Caro,  and  had  asked  of  Mr.  Cleaver  and  re- 
ceived from  him  all  the  information  asked  for  in  relation  to 
the  extent  and  value  of  his  loss,  taking  two  days  of  his  time, 
and  the  services  of  another  man  besides.  This  information, 
time,  and  labor  asked  by  the  company,  and  furnished  by  the 
plaintiff,  was  wholly  unnecessary  under  the  defense  made  in 
this  suit 

The  undisputed  action  of  the  company,  and  the  course  pur- 
sued by  its  adjuster,  if  the  testimony  of  the  plaintiff  was 
believed,  that  Berne  made  no  point  of  the  taking  of  the  addi- 
tional insurance  as  a  reason  why  the  insurance  should  not  be 
paid,  were  sufiicient,  under  the  previous  rulings  of  this  court, 
to  warrant  the  jury  in  finding  a  waiver  by  the  company  of  the 
defense  made  upon  the  trial,  and  to  authorize  a  judgment  in 
lavor  of  the  plaintiff  for  the  amount  of  his  insurance.    And 
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I  am  inclined  to  the  opinion  that  such  a  waiver  in  law  wat 
made  out,  even  if  the  testimony  of  the  adjuster  be  taken  aa 
true,  instead  of  that  of  the  plaintiff:  Carpenter  ▼.  Continental 
Ins.  Co.f  61  Mich.  635,  645;  Marihineon  ▼.  North  BritUh  eie. 
/its.  Co.,  64  Id.  872;  Cobb$  t.  Fire  Ass'n  of  PhUa.,  68  Id.  463^ 
465. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  of  this  court  to  plaintiff. 


IiisVRAivas-- Ab  to  oonditions  in  i&saruioe  pc^oMi  agaiiMk  Additional  snl>> 
•eqnont  insuranoe  upon  the  ubina  property:  Queen  Ine.  Oo,  t.  Tbvt^  66  Ala. 
424;  11  Am.  St.  Rep.  61,  and  particnlarly  caees  cited  in  note  SS.  The  ox- 
iatenoe  of  a  ralid  policy  of  inrarance  upon  the  property  oorored  by  a  eeoonil 
poli<sy»  which  declarei  that  it  shall  be  roid  in  ease  there  it  then,  or  dnring  it* 
life  tiiere  ahall  be,  any  additional  insurance,  whether  Talid  or  not^  rendsf* 
the  second  policy  roid:  Keffeer  t.  Hartford  fne,  Co,,  66  Mich.  664;  and  to  tiio 
■amo  effect  is  London  etc  F.  Ins.  Co,  t.  Tumbnll,  86  Ky.  230. 

IirsUAAiroB.  — WAivxa  or  Conditions  as  to  forfeiture  in  insnimnoe  poli- 
ciss:  Note  to  Queen  Ine.  Co.  t.  Toung,  11  Am.  St  Rep.  67,  68. 
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MoBTOAOBs  — FoRBCLOsuRS  — Ck>NnBiiATiON  OF  Salb.  —  An  objection  to 
the  confirmation  of  a  forecloBure  sale  that  it  was  effected  secretiy,  and 
without  notice  to  defenduit  or  his  counsel,  is  without  merit,  when  the 
record  shows  that  defendant  had  full  notice  of  the  sale.  It  was  his  duty 
to  inform  his  counseL 

MORTGAOBS  —  FORBOLOSURB  —  GOLLATBRAL    ATTACK  ON  DbORBB. — An    ap» 

peal  from  an  order  confirming  a  sale  cannot  be  used  to  review  the  decree 
of  foreclosure,  when  the  court  below  had  jurisdiction  of  the  subject-mat- 
ter and  of  the  parties. 

MORTOAGBS  —  FORBCLOSURB  —  Ck>NFIRMATI0H    OF    SaLB. — An    objection    tO 

the  confirmation  of  a  foreclosure  sale  alleging  that  the  property  was  sold 
and  bid  in  at  a  great  sacrifice,  and,  in  equity,  ought  to  be  resold,  is 
without  merit,  in  the  absence  of  a  showing  that  if  a  new  sale  were  or- 
dered, a  larger  or  CTcn  as  lai^^  a  price  could  be  obtained. 

Lewis  M.  Powell,  for  the  complainant. 
Blair,  Wilson,  and  Blair,  for  the  appellant. 

Morse,  J.  The  defendant  John  M.  Quick  appeals  from  the 
order  entered  in  this  cause  in  the  circuit  court  for  the  county 
of  Jackson,  in  chancery,  confirming  a  sale  made  in  pursuance 
of  a  foreclosure  decree. 

The  bill  was  filed  to  foreclose  a  mortgage,  dated  January  13^ 
1879,  executed  by  the  deceased,  John  Quick,  to  one  Alonsa 
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Bennett.  A  bond  accompanied  the  mortgage.  Alonzo  Benr 
Dett  aedgned  this  bond  and  mortgage  to  the  complainant; 
May  6, 1886.    The  bill  was  filed  May  13,  1886. 

At  the^^me  of  .the  Qpp^ioi^cemeiit  of  4his  suit,  John  Quick 
was  dead,  and  the  defendant  Alexander  Beller  had  been  ap* 
pointed  administrator  of  his  estate,  with  the  will  annexed. 
John  M.  Quick  was  in  possession  of  the  lands  described  id 
the  mortgage  as  residuary  legatee  of  the  deceased,  John  Quick. 
John  Quick  left  surviving  him  a  widow,  Caroline  Quick.  She 
was  not  made  a  party  to  the  bill,  nor  were  any  of  the  heirs  ot 
legatees  save  the  said  John  M.  Quick.  The  defendant  John 
M.  Quick  did  not  appear,  and  the  bill  was  taken  as  confessed 
by  him.  The  defendant  Beller  answered,  and  the  cause  wac 
heard  upon  pleadings  and  proofs  taken  in  open  court.  Th« 
decree  was  entered  July  8,  1887;  and  it  was  declared  by  suck 
decree  that  the  mortgage  was  void  against  a  certain  portioD 
of  the  premises,  decreed  to  have  been  a  homestead  at  th« 
time  the  mortgage  was  executed,  which  mortgage  ihe  wife  dii 
not  sign.  The  sum  due  upon  the  mortgage  was  found  to  boj 
at  the  date  of  the  decree,  93,901.06,  and  it  was  declared  that 
the  said  John  M.  Quick  was  personally  liable  for  the  payment 
thereof,  and  a  sale  was  ordered  of  the  remaining  lands  as  de 
Bcribed  in  the  mortgage,  if  such  sum  was  not  paid  on  or  before 
August  1,  1887. 

November  7,  1887,  the  property  was  advertised  for  sale  un- 
der this  decree  by  J.  W.  Blakely,  a  circuit  court  commis- 
sioner. December  15,  1887,  the  defendant  John  M.  Quick 
filed  his  petition  for  leave  to  file  a  bill  of  review,  and  there- 
after the  sale  was  adjourned  until  January  5,  1888.  It  was 
further  adjourned  until  January  19,  1888,  when  the  property 
was  sold,  and  bid  in  by  the  complainant  at  the  sum  of  14,075. 
The  usual  order  nisi  was  entered  to  confirm  the  sale.  The 
defendant  John  M.  Quick  filed  exceptions  to  such  confirma- 
tion, which  were  heard  and  overruled,  and  the  sale  confirmed 
March  5,  1888. 

It  appears  that,  upon  the  petition  for  leave  to  file  a  bill  of 
review,  the  then  circuit  judge,  Hon.  G.  T.  Gridley,  was  not 
ready,  on  the  last  day  of  his  official  term,  December  31,  1887, 
to  pass  his  opinion;  and  it  was  agreed  by  the  solicitors  of  the- 
parties  that  he  might  take  time  to  decide  upon  the  petition, 
and  file  his  opinion  at  any  time  thereafter  as  of  that  date,  and 
that,  in  the  mean  time,  the  sale  of  the  mortgaged  premises 
■hould  be  adjourned  from  time  to  time,  until  such  decision 
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was  made.  The  circuit  judge  afterwards  filed  an  opinion 
denying  the  prayer  of  the  petitioner;  but  it  is  claimed  that 
such  opinion  bears  no  date;  and  that  no  notice  of  the  same, 
or  of  the  sale  of  the  premises,  was  given  to  the  defendant 
John  M.  Quick,  or  his  solicitors;  and  that  they  had  no  in- 
formation of  the  same  until  after  such  sale.  This  is  denied, 
however,  and  showing  is  made  by  the  affidavit  of  the  com- 
missioner that  he  notified  said  Quick  of  such  sale  on  January 
16,  1888,  three  days  before  it  took  place.  The  affidavit  of  the 
solicitor  for  the  complainant  also  shows  that  on  January  12, 
1888,  he  informed  Quick  that  the  sale  had  been  adjourned 
one  week,  and  that  there  would  probably  be  no  further  ad- 
journment of  the  same.  The  claim  of  the  defendant  is  sup- 
ported by  the  affidavit  of  himself  and  one  of  his  counsel. 
One  of  the  objections  to  the  confirmation  of  the  sale  is,  that 
such  sale  was  efiected  secretly,  and  without  notice  to  the  de- 
fendant Quick,  or  his  solicitors.  We  think  the  defendant 
Quick  had  full  notice  of  the  sale.  It  was  his  duty  to  inform 
his  solicitors. 

Ten  exceptions  were  filed.  Two  of  them  are  disposed  of  by 
the  ruling  above.  Three  are  aimed  at  the  bill  of  complaint 
and  the  decree.  These  cannot  be  considered  here.  The  de- 
cree cannot  be  reviewed  in  this  proceeding,  nor  the  bill  at- 
tacked. The  court  below  had  jurisdiction  of  the  subject-matter 
and  of  the  person  of  the  defendant  Quick.  No  appeal  from 
the  decree  was  taken;  and  this  appeal,  which  is  from  the 
order  of  the  court  confirming  the  sale,  cannot  be  used  to  re- 
view such  decree:  Benedict  v.  Thompsony  2  Doug.  (Mich.)  299; 
BuH  V.  Thomas,  49  Mich.  463;  Bullard  v.  Oreen,  10  Id.  268. 

Another  exception  alleges  that  the  premises  were  sold  and 
bid  in  by  the  complainant  at  a  great  sacrifice,  and  in  equity 
Bnd  justice  ought  to  be  resold.  No  showing  is  made,  how- 
over,  that  if  a  new  sale  is  ordered,  a  larger,  or  even  as  large,  a 
price  can  be  obtained  at  such  new  sale.  We  are  not  satisfied 
that  the  sale  was  unfair,  and  do  not  feel  disposed  to  disturb 
the  order  of  confirmation  for  this  reason.  The  refusal  of  the 
circuit  judge  to  grant  leave  to  file  the  bill  of  review  was,  we 
think,  within  his  discretion,  fairly  exercised.  The  other  ex- 
oeptions  are  without  merit. 

The  order  appealed  from  will  be  affirmed,  with  costs. 

JiTDOMSNTB  OR  DiCRKis  OT  CoURTB  of  competent  jnrisdietioiii  oaniMit  be 
«olUterally  aaaftiled:  Note  to  Furge9<m  T.  Jones,  11  Am.  St.  Rep.  821;  Sdkooi 
Didria  ▼.  Chicago  Lutnber  Oo,,  41  Kja.  618;  for  oolj  jndgmeati  and  daerees 
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which  are  ahsolately  void  can  be  collaterally  attacked:  Earig  t.  Lower,  120 
iDd.  239;  LiUleton  v.  SmUh,  1 19  Id.  230;  Sfierman  ▼.  Bank,  66  Miss.  648; 
Dote  to  Furyeton  v.  Jonu,  II  Am.  St.  Rep.  821;  compare  Moloney  ▼.  Dtwqf, 
van  ni.  395;  11  Am.  St  Kep.  131. 

As  TO  THB  CoNCLusirsNEss  AND  VxRiTT  OT  Reoobds  upoii  Collateral 
attacks:  Kx  parte  Steme»,  77  CaL  156;  11  Am.  St  Rep.  251»  and  note;  A 
parie  Ah  Men,  77  CaL  198;  11  Am.  St  Rep.  263;  compare  Ooodwin  ▼.  8im$, 
S6  Ala.  102;  11  Am.  St  Rep.  21. 


KULENEAMP   U    GbOFP. 

L71  Michigan,  67&] 

Nbootiablb  Instrcmints— ScrKFTT— F&AI7D  IN  Obtaining  Signature.  « 
The  non-performance  of  an  oral  agreement  made  at  the  time  a  note  it 
ngned  by  one  as  surety,  that  he  shall  not  be  liable  thereon,  and  which 
agreement  is  at  Tarianoe  with  the  terms  of  the  note^  is  not  snch  fraud  as 
will  release  snch  surety. 

NbQOTIABLR    InSTRUMRNTS — SURRTT.  —  PROOT    OF    AH    OrAL    AoRRRMBNT 

made  at  the  time  a  note  is  signed  by  one  as  surety,  that  he  should  not 
be  liable  thereon,  is  not  admissible  under  a  daim  of  fraud  to  defeat  the 
terms  and  purpose  of  the  note. 
Nrootiablr  Instrumrnts — Surety  —  Etidrnor  to  Show  Want  of  Gon- 
siDRRATiON  FOR  SiONiNo  NoTR.  —  Proof  of  the  nou-performance  of  an 
oral  agreement  made  at  the  time  a  note  is  signed  by  one  as  surety,  that 
he  shall  not  be  liable  thereon,  i»  admissible  to  show  want  of  considera- 
tion for  the  promise  made  in  the  note^  and  that  it  was  so  signed  simply 
to  accommodate  the  payee  therein. 

06V8IBRRATION.  —  CONTRACT  OF  SURRTTSHIP  NOT  UNDER  SrAL  mUSt  be  sup- 
ported by  a  sufficient  consideration. 

Heweii  and  FreemaUj  and  E.  B.  Narris^  for  the  appellant 

John  W.  Patching  and  Sawyer  and  KnowltoUf  for  the  plaintiff. 

MoRSR,  J.  The  plaintiff  brought  suit  in  justice's  court  upon 
the  following  promissory  note: — 

*•  $116.00.  Freedom,  March  30,  1886. 

^  One  year  after  date,  I  promise  to  pay  to  Charles  Kulen- 
kamp,  or  bearer,  the  sum  of  one  hundred  and  sixteen  dollars, 
for  value  received,  at  the  People's  Bank,  at  Manchester,  with 
use  at  seven  per  cent.  *'  F.  Joseph  Lerq. 

"John  Gropp." 

He  obtained  judgment  The  defendant  Groff  thereupon  ap- 
pealed to  the  circuit  court  for  the  county  of  Washtenaw.  Upon 
the  trial  in  said  circuit  the  defendant  Groff  gave  evidence  tend- 
ing to  establish  the  following  facts:  — 

On  the  day  the  note  waa  executed,  Charles  Kulenkamp,  a 
brother  of  the  plaintiff,  held  an  auction  upon  his  farm  for  the 


384  EuLBNKAMP  V.  Gbofp.  [Miclu 

tale  of  personal  property.  The  plaintiff  at  this  sale  put  up  » 
•pan  of  horses  of  his  own,  and  the  defendant  Groff  assisted 
him  in  the  sale  by  acting  as  a  by-bidder  to  run  the  price  up. 
One  of  these  horses  was  bid  in  by  defendant  Lerg  for  the  sum 
of  $116.  By  the  terms  of  the  auction  sale,  the  purchaser  of 
property  not  paying  therefor  down  in  cash  was  required  to 
give  his  note,  with  a  signer  or  surety  thereto.  The  note  in 
question  was  drawn  up  by  the  auctioneer's  clerk.  Lerg  signed 
it,  and  left  it  with  the  clerk.  He  requested  Groff  to  sign  it 
with  him,  but  Groff  refused.  Afterwards  the  plaintiff  accosted 
Groff,  and  requested  him  to  sign  it. 

The  defendant  testifies  as  follows  in  regard  to  the  conversa* 
tion  between  himself  and  plaintiff:  "  Kulenkamp  said  I  ought 
to  sign  the  note.  He  was  satisfied  with  Mr.  Lerg  for  his  pay,, 
but  he  was  rather  slow,  and  thought  if  I  would  sign  it  he  would 
get  his  pay  out  of  it  quicker  than  he  would  if  I  was  not  on,. 
because  he  would  not  see  me  suffer,  and  I  would  not  be  holden 
on  the  note.  He  would  see  that  I  would  not  lose  anything  or 
have  any  trouble  about  it;  and  I  told  him  it  may  be  he  would 
go  to  work,  and  dispose  of  the  note,  and  then  where  would  I 
be?  He  agreed  to  hold  the  note.  He  said  it  was  a  custom  at 
auctions.  If  he  did  not  get  any  signer,  some  others  would  want 
to  give  notes  without  signers.  He  agreed  to  hold  the  note,  and 
see  that  I  did  not  have  any  trouble.  I  refused,  and  after  a 
while  I  said  I  would  do  it,  but  I  wanted  a  witness.  Mr.  Burt- 
less  stood  off  a  little  way,  and  we  got  him  up,  and  told  it  be- 
fore him." 

The  defendant  Lerg  had  no  part  in  obtaining  the  signature 
of  Groff  to  the  note,  and  was  not  present  when  defendant 
signed  it. 

Upon  this  showing,  which  was  not  rebutted,  the  circuit 
judge  ruled  that  no  defense  had  been  made  to  the  note,  and 
instructed  the  jury  to  find  accordingly.  The  plaintiff  had 
verdict  and  judgment  for  the  face  of  the  note,  and  interest 

The  counsel  for  the  defendant  contend  that  this  oral  proof 
was  admissible,  and  established  a  perfect  defense  to  the  note^ 
if  found  to  be  true  by  the  jury,  to  whom  it  should  have  been 
submitted.  They  claim  that  they  have  the  right  to  show  by 
parol,  as  between  the  original  parties  to  the  instrument,  that 
it  was  never  to  be  used  or  have  any  beihg  as  against  Groff; 
and  also  that  the  testimony  shows  that  the  signature  of  Groff 
was  procured  by  fraud  upon  the  part  of  plaintiff,  which  fraud 
can  be  shown  by  parol. 
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It  IB  admitted  that  the  general  rule  is,  that  oral  contempo- 
raneous evidence  is  not  admissible  to  vary,  alter,  or  contradict 
the  terms  of  a  written  instrument.  But  it  is  argued  that  to 
this  rule  there  are  several  well-recognized  exceptions,  when 
the  contest  is  between  the  immediate  parties  to  a  note.  In 
8uch  case,  parol  evidence  is  admissible  to  impeach  the  consid« 
eration,  to  show  fraud  or  illegality  in  its  inception,  or  that  it 
was  delivered  conditionally,  or  for  a  spcified  purpose  only: 
See  FarweU  v.  Ensign^  66  Mich.  600.  The  defendants'  counsel 
inpist  that  their  claim,  as  before  set  forth,  comes  within  the 
exceptions  as  to  fraud  and  a  delivery  for  a  specified  purpose. 

As  far  as  the  claim  of  fraud  is  concerned,  it  is  not  tenable. 
The  signature  of  Oroff  was  not  procured  by  false  pretenses, — 
by  the  statement  of  any  fact  as  existing  which  did  not  exist, 
—  but  upon  false  promises  which  have  not  been  performed.  It 
is  no  more  nor  less  than  the  non-performance  of  an  oral,  agree- 
ment made  at  the  time  the  note  was  signed,  and  which  oral 
agreement  was  totally  at  variance  with  the  terms  of  the  written 
contract  as  set  forth  in  the  note.  This  cannot  be  considered 
each  a  fraud  as  would  nullify  the  note. 

If  proof  of  this  unperformed  agreement  not  to  hold  Oroff 
apon  this  note,  in  plain  contradiction  to  its  terms,  can  be  ad- 
mitted to  destroy  his  liability  upon  it,  then  any  unperformed 
oral  agreement  made  at  the  time  a  written  contract  or  note  is 
executed  may  be  admitted,  under  the  claim  of  fraud,  to  defeat 
the  terms  and  purpose  of  the  written  agreement.  The  maker 
of  a  note,  as  well  as  the  surety  or  indorser,  may  say:  "It  is 
true,  I  signed  the  note,  but  it  was  agreed  I  was  not  to  pay  it, 
and  the  collection  of  it  is  a  fraud  upon  me." 

Written  instruments,  under  the  admission  and  use  of  such 
proof  to  defeat  them,  would  be  of  but  little  value,  and  alto- 
gether uncertain,  and  of  no  more  strength  than  oral  agree- 
ments: See  Orimann  v.  Banh^  39  Mich.  518,  and  cases  cited. 

It  is  insisted  that  the  cases  of  Manistee  N,  Bank  v.  Seymour^ 
64  Mich.  69,  and  FarweU  v.  Emign^  66  Id.  600,  are  authority 
in  favor  of  the  claim  of  the  defendant.  In  the  latter  case.  Jus- 
tice Champlin,  in  speaking  of  the  general  rule,  notices  the  fol- 
lowing exceptions:  "'As  between  the  immediate  parties,  parol 
evidence  is  admissible  to  impeach  the  consideration,  to  show 
fraud  or  illegality  in  its  inception,  or  that  it  was  delivered  con- 
ditionally, or  for  a  specified  purpose  only." 
*  As  before  shown,  there  was  no  such  fraud  or  illegality  in  the 
inception  of  this  instrument  as  would  vitiate  it  Nor  can  it  be 
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claimed  to  have  been  delivered  conditionally,  or  for  a  "  speci- 
fied purpose  only.''  It  was  delivered  under  the  promise  that, 
although  Groff  had  solemnly  agreed  in  writing  to  pay  it,  he 
should  not  be  holden  upon  it.  This  is  the  substance  of  the 
whole  matter.  There  was  no  condition  attached  to  the  de- 
livery except  this,  that  the  oral  agreement  not  to  pay  should 
supersede  and  control  the  written  contract  to  pay.  If  this  de- 
fense can  be  allowed,  then,  as  before  said,  in  speaking  of  the 
claim  of  fraud,  every  promissory  note,  as  between  the  im- 
mediate parties  thereto,  and  every  contract  in  writing,  is  open 
to  parol  proof  that  it  does  not  correctly  represent  the  agree- 
ment made,  and  oral  evidence  may  be  given  to  contradict, 
alter,  or  vary  such  written  agreement. 

This  is  not  the  law  in  this  state:  SecUer  v.  Foz^  61  Mich.  92; 
Kelsey  v.  Chamberlain^  47  Id.  241;  Janes  v.  Phelps,  5  Id.  218; 
Sutherland  v.  Crane^  Walk.  Ch.  523;  Martin  v.  Havdin,  18 
Mich.  854;  100  Am.  Dec.  181;  Adair  v.  Adair,  5  Mich.  204; 
71  Am.  Dec.  779;  Vanderkarr  v.  Thompsonj  19  Mich.  82;  Beers 
V.  Beers,  22  Id.  42;  Gram  v.  Wasey,  45  Id.  223. 

For  cases  elsewhere  similar  to  the  one  under  consideration, 
see  Bank  of  Metropolis  v.  Dunn,  6  Pet.  57;  Bank  of  U,  S.  v. 
Jones,  8  Id.  14;  Davis  v.  Randall^  115  Mass.  647;  16  Am.  Rep. 
146;  Hancock  v.  Fairfield,  30  Me.  299;  Thompson  v.  McKee,  6 
Dak.  172;  Knoblauch  v.  Foglesong,  38  Minn.  352;  Dickson  v. 
Harris,  60  Iowa,  727;  BiUings  v.  Billings,  10  Cush.  178;  Rem- 
ington V.  Wright,  43  N.  J.  L.  451 ;  Ewing  v.  Clark,  76  Mo.  646; 
Pierpont  v.  Longden,  46  Conn.  499;  Perry  v.  Bigelow,  128  Mass. 
129;  Stack  v.  Beach,  74  Ind.  571. 

But  we  think  the  evidence  admissible  to  show  no  considera- 
tion for  the  promise  made  in  the  note.  If  the  defendant's 
theory  be  correct,  he  did  not  execute  this  note  at  the  request 
of  Lerg,  the  principal  maker,  and  the  consideration  running 
from  plaintiff  to  Lerg  had  nothing  to  do  with  the  signing  of 
the  note  by  the  defendant.  Neither  was  there  any  considera- 
tion passing  from  Lerg  to  the  defendant.  If,  then,  there  was 
any  valid  consideration  for  the  execution  of  this  note  by  the 
defendant,  it  must  have  been  one  passing  from  the  plaintiff  to 
him.  There  is  no  showing  that  plaintiff  would  not  have 
parted  with  his  property,  and  taken  the  note  of  Lerg  in  pay- 
ment for  the  same  without  the  signature  of  the  defendant,  but 
on  the  contrary,  the  evidence  given  by  the  defendant  shows 
that  the  plaintiff  was  willing  to  make  the  sale,  relying  upon 
Lerg  alone  for  payment,  and  that  be  claimed  that  he  desired 
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the  name  of  the  defendant  only  for  the  purpose  of  aiding  him 
in  securing  a  quicker  payment  from  Lerg. 

The  note,  then,  if  the  defendant's  testimony  be  taken  as 
true,  was  signed  by  defendant  to  accommodate  the  plaintiff, 
with  the  promise  that  it  should  never  be  used  against  him. 
We  can  see  no  consideration  moving  to  defendant  from  any 
one  for  the  execution  of  this  note  by  him.  There  is  no  dispute 
but  his  undertaking  was  really  that  of  a  surety. 

Such  a  contract,  not  under  seal,  must  be  supported  by  a 
sufficient  consideration.  The  usual  consideration  in  such 
cases  is  that  the  credit  to  the  principal  debtor  is  induced  or 
given  because  of  the  promise  of  the  surety.  This  is  not  the 
case  here.  Nor  is  there  shown  any  consideration  arising  out 
of  either  benefit  to  Lerg  or  the  defendant,  or  detriment  to  the 
plaintifi^  to  support  the  contract  of  the  defendant  here. 

Judgment  will  be  reversed,  and  new  trial  granted,  with 
costs.  

Sbal  vfoh  ah  IimrRUKBiiT  OF  Warmr o,  m  ft  genenl  rale,  importi  ft  oon- 
■idnrntion:  Garden  ▼.  Derridtmm,  2  DeL  Ch.  886;  96  Am.  Deo.  8S6^  and  per- 
tieelaily  extended  note  to  the  Mune. 

Pabol  TmufONT  with  Rbspbo?  to  Niootiablb  iHsravuiiTB.  ^  The 
general  lule  in^  that  eztrinsio  eridenoe  it  inadmitBible  to  oontradiot  or  rary 
the  legal  effeet  of  negotiable  instmmenti;  hat  to  this  general  rnle  there  are 
■ome  well-defined  exceptions:  Farwellr,  Ensign^W  Mich.  600.  Oral  evidence 
ef  cirenmstanees  attending  the  execution  of  negotiable  instmments  is  admis- 
sible^ as  between  the  parties,  to  aid  in  the  interpretation  of  the  words  used 
therein,  where  snch  words  in  their  application  are  not  altogether  intelligible: 
S<Ammier  ▼.  Sinum,  114  K.  T.  176;  11  Am.  8t  Rep.  621;  such  as  parol  testi- 
mony to  show  that  it  was  the  purpose  of  one  to  accept  a  draft  by  writing  the 
word  "  excepted"  upon  it:  Corteiyou  ▼.  Maben^  22  Keb.  697;  3  Am.  St  Rep. 
284.  But  parol  testimony  has  been  held  to  be  inadmissible  to  show  that  a 
prominory  note  was  intended  merely  for  a  receipt:  Mamm  t.  ifoson,  72  Iowa, 
457. 

Oral  agreements  entered  into  oontemporaneoosly  with  the  execntion  of  a 
promissory  note  cannot  be  proved  to  vary  the  effect  of  the  note  by  attaching 
to  it  a  eondition  which  is  inoonsiBtent  with  the  express  terms  of  the  note: 
Harrimm  t.  Jforriion,  39  Minn.  819;  bnt  where,  eontemporaneonsly  with  the 
exeentioii  of  a  promissory  note,  the  parties  enter  into  an  oral  agreement  to 
the  effeet  tfaat^  if  the  maker  shall  marry  the  payee,  the  latter  will  dismiss 
certain  prooeedings  in  bastardy,  etc.,  pending  against  the  former,  and  the 
note  shall  be  deemed  satisfied,  snch  oral  agreement  and  its  performance  may 
be  proved  to  show  payment  of  the  note:  Tucker  v.  Thuker^  113  Ind.  272;  for 
parol  testimony  is  admissible  with  respect  to  the  real  consideration  of  prom- 
issory notes:  Bogk  v.  Nolan,  96  Mo.  85. 

As  between  the  original  parties  and  subsequent  indorsers  with  notice^  parol 
testimony  is  admissible  to  show  the  true  relation  of  the  parties  to  the  note 
and  to  each  other,  according  to  their  own  intention  and  agreement:  Lewie  v. 
Long,  102  K.  C.  206;  11  Am.  8t  Rep.  725,  and  note;  CanU  v.  Latne,  49  Ark. 
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466;  Imt  this  it  not  the  caaa  whan  the  note  elearly  And  nneqnivocally  ex- 
fpnmtt  the  undertaking  of  the  parties:  ffeffner  ▼•  Brownett,  75  Iowa,  841; 
Jtm^if  ▼.  Bowman^  72 10.  648;  Cock  ▼.  Brmim^  62  Mich.  478;  4  Am.  St.  Rep. 
87a 

Ai  to  parol  evidenoe  which  may  be  admitted  to  vary  the  effect  of  an  in- 
donement  upon  a  negotiable  instrument:  Kem  ▼.  V<m  Phml^  7  Minn.  426;  82 
Am.  Dea  106,  and  note.  Ordinarily,  parol  eyidenoe  is  inadmissible  to  vaiy 
or  modify  an  indorsement  in  blank  of  a  promissory  note,  bat  this  role  does 
not  prevent  one,  who  is  the  payee  of  a  note  and  who  has  indorsed  it  in  blank, 
from  showing  that  he  indorsed  it  at  the  request  of  one  who  was  a  joint  owner 
with  him,  in  order  that  the  note  might  be  discounted  for  their  joint  benefit,  with 
the  agreement  that  half  of  the  proceeds  shonld  be  applied  to  the  payment  of 
the  indorser's  debt,  but  which  agreement  was  never  carried  into  effect:  Averjf 
V.  JliUler,  86  Ala.  496.  So  in  an  action  by  a  payee  against  an  indorser,  the 
latter  may  show  by  parol  testimony  that  when  the  note  was  ezeouted  and  in- 
dorsed,  the  payee's  agent  agreed  with  the  defendant  that  bo  shonld  not  be 
held  liable  upon  his  indorsement,  but  the  payee  would  look  only  to  the  col- 
lateral security  agreed  to  be  given:  Cake  v.  PotUviUe  Bank^  116  PlL  St  264. 
So,  too,  the  real  character  of  the  obligation  intended  to  be  assumed  by  one  in- 
dorsing a  negotiable  instrument  and  signing  his  name,  with  the  word  *'presi- 
dent"  following  it,  may  be  shown  by  parol  testimony x  Latham  t.  Smutom 
Fkmr  MUIm,  68  Tez.  127. 
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AiTAOHMBiCT.  —  A  sufficient  affidavit  is  essential  to  support  *  writ  of  attaoh- 
ment. 

ATrXDAYIT.  —  FOBMAL  ReQUISITBS  OF  AH  AlTFIDATIT  OTOb   tho  tttU^  TOnOfl^ 

signature,  jurats  and  authentication. 

AmDAvrr —  When  Pbopkrlt  Entitled.  —  As  a  general  rule,  an  affidavit 
must  be  entitled  in  the  suit  in  which  it  is  to  be  used.  Still,  if  no  soit  is 
pending  at  the  time,  it  need  not  be  entitled;  but  if  a  suit  is  pending^ 
and  the  affidavit  is  entitled  in  a  suit  not  pending,  it  is  a  nullity* 

AmDAviT —  When  Pbopbrlt  Entitled.  —  The  test  as  to  whether  aa  affi- 
davit is  properly  entitled  is,  whether  or  not  peijury  can  be  assigned 
npon  it. 

AmDAYiT  —  SuFnoiBNOT  OF.  —  It  seems  that  an  affidavit  ffled  in  a  pending 
suit,  but  not  entitled,  is  not  a  nullity;  the  only  inquiry  is,  Has  tho  affi« 
davit  been  fully  identified  as  having  been  filed  in  that  oase?  If  it  ha% 
then  want  of  formality  of  title  is  of  no  consequence. 

AFFfDAvrro  —  Practice.  —  In  civil  suits,  courts  may  refuse  to  hear  affida- 
vits read,  not  properly  entitled  in  the  case. 

FnjNO  OF  Papers.  —  Papers  are  properly  filed  when  deliverod  to  tho  propor 
officer,  and  by  him  received  to  be  kept  on  file. 

Affidavit  for  Attachment  is  Properly  Filed  when  left  with  the  derk, 
and  by  him  received  to  be  kept  on  file,  and  the  fact  that  he  did  not  in- 
dorse upon  the  affidavit  the  time  it  was  received,  and  neglected  to  keep 
it  on  file,  and  attached  it,  or  permitted  it  to  be  attached,  to  tho  writ, 
does  not  affect  the  validity  of  the  latter.  It  is  presumed  that  tho  affi- 
davit was  filed  before  the  writ  issued. 


Joney  1889.]  Bbbbb  v.  Mobbell.  389 

WSUu  B.  Perkim  and  CharleB  B.  Loihrop^  for  the  Biqpellant 
W.  D.  TotUn  and  J.  L.  Boyd^  for  the  plaintiff. 

Champlin,  J.  The  defendant  is  the  sheriff  of  Kalkaska 
County.  He  was  sued  in  trover  by  Beebe,  and  justified  under 
a  writ  of  attachment  issued  out  of  the  circuit  court  for  the 
county  of  Kalkaska,  and  to  him  directed,  on  the  eighth  day 
of  September,  1888,  in  a  certain  suit  wherein  Charles  T. 
Fletcher,  Charles  C.  Jenks,  George  O.  Boyne,  and  James  A. 
Whitipg  were  plaintiffs,  and  Waldron  N.  Noteware  and  George 
H.  Beebe  were  defendants. 

On  the  trial,  the  plaintiff  gave  evidence  tending  to  show 
title  in  the  property,  and  the  damages,  and  the  seizure  and 
possession  of  the  goods  by  defendant.  The  sheriff  identified 
the  writ  of  attachment  as  the  one  under  which  he  seized  and 
inventoried  the  goods  in  question.  His  counsel  then  offered 
the  writ  of  attachment,  and  the  files,  records,  and  calendar 
entries  in  the  same,  in  evidence.  No  judgment  had  been  ren- 
dered in  the  cause  in  which  the  attachment  was  issued.  It 
appeared,  from  the  original  files,  as  produced,  that  the  affida- 
vit in  attachment  consisted  of  one  sheet  at  the  time  of  the 
production,  and  was  annexed  to  the  writ  of  attachment.  The 
return  to  the  writ  was  also  attached  thereto,  all  constituting 
one  package  or  file,  which  package  was  indorsed  with  the  title 
of  the  cause,  and  the  date  of  filing,  October  2,  1888. 

The  affidavit  was  the  first  paper,  and  had  no  separate  in- 
dorsement, title  of  the  cause,  or  filing.  To  the  admission  of 
which  writ  of  attachment  in  evidence,  and  the  files  and  reo- 
Ofds,  the  plaintiff  objected,  on  the  following  grounds:  — 

'*  1.  That  the  affidavit  was  not  entitled  in  the  cause. 

''2.  It  did  not  recite  the  commencement  of  suit  by  declara- 
iion  in  which  said  attachment  was  issued,  nor  show  that  at 
the  time  said  affidavit  was  made  the  declaration  had  been 
served  upon  said  defendants  in  said  cause,  or  either  of  them. 

^*8.  The  records  in  said  cause  did  not  show  that  said  affi- 
davit was  ever  filed  in  said  cause. 

**4.  At  the  time  said  attachment  was  issued,  there  was 
nothing  on  file  in  the  office  of  the  clerk  of  said  court  to  show 
that  the  declaration  in  said  cause  had  ever  been  served  per^ 
Bonally  on  either  of  the  defendants  in  said  cause. 

^6.  There  is  nothing  in  the  attachment  proceedings  to  show 
that  the  copy  of  the  declaration  was  served  upon  either  of  the 
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defendants  before  the  said  writ  of  attachment  issued,  and  the 
attachment  does  not  recite  such  service." 

Defendant  then  showed  that  no  judgment  had  been  entered 
in  said  cause  in  which  said  writ  of  attachment  was  issued,  and 
then  moved  the  court,  the  attorneys  for  the  plaintiffs  in  Baid 
attachment  suit  being  the  same  as  the  attorneys  for  the  de- 
fendant in  this  cause,  and  then  present  in  court,  that  said  affi- 
davit in  attachment  might  be  amended  by  properly  entitling 
the  same  in  said  cause,  and  that  the  records  in  said  attach- 
ment suit  might  be  amended;  and  offered  to  show  by  oral 
testimony  that  said  affidavit  was  actually  filed  therein  on  the 
day  it  was  made,  in  the  manner  following: — 

That  said  affidavit  was  duly  taken  to  the  clerk  of  the  court 
on  the  day  it  was  made,  and  that  at  that  time  the  attachment 
then  issued  was  attached  to  the  back  of  said  affidavit,  and  to 
the  back  of  these  papers  was  attached  a  cover,  with  the  title 
of  the  cause  indorsed  thereon,  and  at  ^e  request  of  the  plain- 
tiffs' attorney  the  same  was  then  marked  by  the  clerk  of  said 
court  ** filed/'  the  date  of  filing,  and  was  signed  by  said  plerk, 
and  was  taken  away  from  said  clerk's  office  together  with  the 
affidavit,  and  placed  in  the  hands  of  the  sheriff;  and  that 
upon  the  return  of  the  sheriff  being  made  and  attached  thereto, 
the  said  cover,  upon  which  was  the  entitling  and  memorandum 
of  filing,  was  lost;  that  diligent  search  had  been  made  for  the 
same,  and  that  defendant  had  been  unable  to  find  it;  also 
that  the  clerk  of  said  court  had  no  recollection  of  any  circum- 
stances connected  with  the  filing  of  said  affidavit,  or  whether 
said  affidavit  was  in  fact  filed  or  not. 

The  proposed  amendment  and  the  proposed  proof  were  duly 
objected  to.  The  court  sustained  the  objections,  and  further 
held  that  for  the  defects  specified  in  the  objections  to  the  in- 
troduction of  the  writ,  and  files  and  records,  the  same  were 
void  and  of  no  effect  as  against  the  rights  of  the  plaintiff  in 
said  cause,'  and  refused  to  admit  said  writ  of  attachment,  files, 
records,  and  entries  in  evidence.     . 

He  also  refused  to  permit  the  defendant  to  show  that  the 
title  of  the  plaintiff  to  the  goods  was  fraudulent  and  void  as 
to  the  creditors  of  George  H.  Beebe  and  Waldron  R.  Note- 
ware. 

The  files  and  records  offered  and  excluded  are  returned,  and 
appear  in  the  bill  of  exceptions,  from  which  it  appears  that 
suit  was  commenced  by  Charles  T.  Fletcher,  Charles  C.  Jenks, 
George  G.  Boyne,  and  James  Whiting  against  Waldron  R. 
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Noteware  and  George  H.  Beebe,  on  the  third  day  of  Septem- 
ber, 1888,  by  filing  declaration  and  entering  a  rule  to  plead. 
The  •  declaration/ with  ilOtrce  of  the  rule  to  plead  indorsed 
thereon,  was  served  upon  the  defendants  personally  on  the 
third  day  of  September  aforesaid,  so  that  the  suit  was  fully 
commenced  upon  that  day,  according  to  the  provisions  of  the 
statute. 

The  sheriff  did  not  file  his  return  of  service  until  the  17th 
of  September,  1888.  In  the  mean  time,  and  on  the  eighth  day 
of  September,  1888,  Charles  C.  Jenks,  one  of  the  members  of 
the  firm  of  Fletcher,  Jenks,  A  Co.,  who  were  the  plaintiffs  in 
the  suit  commenced  by  declaration,  made  an  affidavit^  of 
which  the  following  is  a  copy: — 

''Stats  of  Michigan,         ) 
Couimr  OP  Kalkaska,  J  ®^ 

'^Charles  C.  Jenks,  being  duly  sworn,  deposes  and  says  that 
he  is  a  member  of  the  firm  of  Fletcher,  Jenks,  A  Co.,  com- 
posed of  Charles  T.  Fletcher,  Charles  C.  Jenks,  George  G. 
Boyne,  and  James  A..  Whiting,  doing  business  at  Detroit, 
Michigan,  and  makes  this  afiidavit  in  behalf  of  said  firm, 
having  authority  so  to  do. 

^'Deponent  further  says  that  Noteware  and  Beebe,  a  firm 
composed  of  Waldron  R.  Noteware  and  George  H.  Beebe,  re- 
aiding  and  doing  business  at  Kalkaska,  Kalkaska  County,  in 
said  state,  are  indebted  to  the  said  firm  of  Fletcher,  Jenks,  A 
Co.,  plaintiffs,  in  the  sum  of  one  thousand  dollars,  over  and 
above  all  legal  set-offs,  as  near  as  may  be,  and  as  near  as  this 
deponent  can  estimate  the  same,  and  that  the  same  is  now  due 
and  payable  upon  express  contract 

**  Deponent  further  says  that  he  has  good  reason  to  believe, 
and  does  believe,  that  the  said  Noteware  and  Beebe  have  as- 
signed and  disposed  of  their  property  with  intent  to  defraud 
their  creditors.    Further  deponent  saith  not. 

''  Charlbs  C.  Jenks. 

''Subscribed  and  sworn  to  before  me  this  eighth  day  of 
September,  A.  D.  1888.  Fred  L.  Swebt, 

"  Notary  Public  for  Kalkaska  County,  Mich." 

This  affidavit  is  produced,  annexed  to  the  writ  of  attach- 
ment. There  is  no  filing  by  the  clerk  upon  the  back  thereof, 
but  the  writ  of  attachment  to  which  it  is  annexed  bears  date 
the  eighth  day  of  September,  1888,  and  recites  that  the  plain- 
tiffs therein  did,  on  the  third  day  of  September,  1888,  com- 
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mence  a  suit  in  the  circuit  court  for  the  county  of  Kalkaska, 
in  said  state,  against  Waldron  R.  Noteware  and  George  H. 
Beebe,  by  filing  declaration  pursuant  to  the  statute  in  such 
caae  made  and  provided.  Thia  writ  was  signed  by  the  clerk 
of  the  court,  and  issued  under  its  seal,  and  was  returnable  on 
the  second  day  of  October,  1888.  Under  this  writ  the  sheriff 
seized  the  property  in  dispute  on  the  eighth  day  of  September, 
had  it  appraised,  and  on  the  twenty-ninth  day  of  Septem* 
ber  personally  served  the  defendants  with  a  true  and  certified 
copy  of  the  writ,  together  with  a  true  and  certified  copy  of  the 
inventory  and  appraisal  of  the  property  seised. 

It  is  the  settled  law  of  this  state  that  there  can  be  no  valid 
writ  of  attachment  without  a  sufficient  affidavit. 

There  are  two  objections  to  the  validity  of  the  writ,  whioh 
are  the  only  ones  of  sufficient  importance  to  demand  notice: 

1.  The  affidavit  was  not  entitled  in  the  cause  in  which  it  was 

^^    «     

required  to  be  filed ;  2.  The  affidavit  was  not  in  fact  filed  with 
the  clerk  before  the  writ  issued. 

The  formal  requisites  of  an  affidavit  are  the  title,  Tenus, 
signature,  jurat,  and  authentication.  This  affidavit  contains 
all  the  formal  parts,  except  the  title  or  entitling  in  the  cause. 
The  general  rule  is,  that  the  affidavit  must  be  entitled  in  the 
suit  in  which  it  is  to  be  used.  If  there  be  no  suit  pending  at 
the  time,  of  course,  the  affidavit  must  not  be  entitled.  If  a 
suit  be  pending,  and  the  affidavit  is  entitled  in  a  suit  not 
pending,  the  affidavit  is  a  nullity. 

It  is  stated  that  the  reason  why  the  affidavit  must  be  prop- 
erly entitled  is,  that  otherwise  perjury  cannot  be  assigned 
upon  it.  And  it  is  said  that  this  rule  had  its  origin  in  Bng« 
land.  But  an  examination  of  the  English  cases  will  show 
that  the  rule  there  laid  down  was,  that  affidavits  for  attach- 
ments  for  contempt  and  to  bold  to  bail,  and  others  of  that 
class,  made  when  no  suit  was  pending,  if  entitled,  would  be 
nullities,  because  no  suit  was  pending  in  which  they  were 
entitled,  and  hence  perjury  could  not  be  assigned  upon  them; 
but  none  of  them  decide  if  an  affidavit  is  made  and  used  in  a 
cause  pending,  and  is  not  entitled,  that  perjury  cannot  be  as- 
signed upon  it.  This  seems  to  be  the  test  of  sufficiency,  so  fitr 
as  this  formality  is  concerned. 

It  was  held  in  41  Eng.  L.  &  Eq.  214,  that  perjury  would  lie, 
although  the  affidavit  was  not  entitled  in  all  the  names  of  the 
defendants:  1  Russell  on  Crimes,  668.  And  in  2  Eng.  L.  A 
Bq.  236,  it  was  held  that  the  title  need  not  have  been  written 
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upon  the  affidavit  when  made,  if  it  be  shown  that  it  was  made 
for  the  pnrposeB  of  the  suit  in  which  it  was  filed,  and  for  no 
other  purpose.  It  was  also  held  in  King  v.  Harringtony  14 
Mich.  640,  that  an  affidavit  not  entitled  is  sufficient  if  it  refers 
to  another  paper  appended  which  is  properly  entitled.  In  such 
case,  it  must  be  assumed  to  have  adopted  the  title  by  refer- 
ence. 

Our  attention  has  not  been  called  to  any  authorities,  in  our 
own  state  or  elsewhere,  where  it  has  been  held  that  an  affidavit 
'filed  in  a  pending  suit  not  entitled  is  a  nullity.  The  inquiry 
in  such  cases  is.  Has  the  affidavit  been  fully  identified  as 
having  been  filed  in  that  cause?  If  it  has,  then  the  want  of 
the  formality  of  a  title  is  of  no  consequence,  since  the  title  is 
for  the  purpose  of  identifying  the  suit  in  which  the  affidavit  is 
designed  to  be  used:  Harris  v.  Lester^  80  111.  807.  In  thia 
case,  the  affidavit  is  fully  identified  as  having  been  made  to 
be  used  in  the  cause  commenced  by  declaration,  and  as  a 
basis  for  the  attachment  writ.  It  is  attached  to  such  writ^ 
which  specifies  the  suit  by  the  names  of  the  parties,  and  when 
and  how  commenced.  In  civil  proceedings,  courts  may,  and 
often  do,  refuse  to  hear  affidavits  that  are  not  properly  entitled 
in  a  cause  read,  because  practice  requires  papers  read  in  a 
cause  to  be  correctly  entitled. 

The  other  objection  will  now  be  noticed.  The  statute  pro- 
vides: ^At  any  time  after  said  summons  or  declaration  shall 
have  been  personally  served  on  the  defendant  or  defendants, 
or  either  of  them,  the  plaintifi^,  or  some  person  in  his  behalf 
may  make  and  file  with  the  clerk  of  the  court  in  which  such 
action  shall  have  been  commenced  an  affidavit,  which  affidavit 
shall  conform  to  and  be  governed  by  the  provisions  of  section 
2,  chapter  114,  Revised  Statutes  1846,  and  being  chapter  140, 
Compiled  Laws." 

Section  8  (Howell's  Statutes,  sec.  8020)  enacts:  "Upon 
filing  such  affidavit,  said  clerk  shall  issue  a  writ  of  attach- 
ment, which  writ  shall  recite  the  commencement  of  said 
action,"  etc 

Now,  we  have  the  undisputed  fact  that  the  clerk  did  issue 
the  writ  of  attachment,  and  that  an  affidavit  was  made, — 
everything  requisite  except  •  the  evidence  of  the  fact  of  filing 
by  the  indorsement  of  that  fact  upon  the  paper  by  the  clerk. 
This  indorsement  is  not  what  is  meant  by  the  statute  when 
it  says  the  plaintiff  may  make  and  file  with  the  clerk  an  affi- 
davit   A  paper  is  said  to  be  filed  when  it  is  delivered  to  the 
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proper  oflScer,  and  by  him  received  to  be  kept  od  file:  18  Vin. 
Abr.  211;  Bouvier's  Law.  Diet.  That  the  aflSdavit  was  de- 
livered to  the  clerk,  and  by  him  received,  to  be  kept  on  file,  is 
satisfactorily  evidenced  by  the  undisputed  fact  that  he  issued 
the  writ  which  the  statute  only  permits  ^'upon  filing  such  aflS- 
davit." That  he  did  not  indorse  upon  the  affidavit  the  time 
it  w^s  received,  or  that  he  neglected  to  keep  it  on  file,  and  at- 
tached it,  or  permitted  it  to  be  attached,  to  the  writ,  did  not 
afiect  the  validity  of  the  writ,  or  make  it  void.  The  presump- 
tions are,  that  it  was  filed  with  the  clerk  before  the  writ 
issued. 

In  Hubbardston  Lumber  Co.  v.  Coverty  86  Mich.  264,  it  was 
laid  down,  and  supported  by  authority,  that  where  two  acts 
are  to  be  done  at  the  same  time,  that  shall  take  effect  first 
which  ought  in  strictness  to  have  been  done  first  in  order  to 
give  it  eflfect.  If  the  affidavit  had  been  taken  from  the  files 
without  authority,  it  had  been  returned  thereto  again,  and  was 
with  the  files  of  the  case  when  offered  in  evidence.  No  ques- 
tion was  made  as  to  its  identity.  Had  there  been,  it  could 
have  been  supplied  by  oral  proof.  We  have  had  occasion  in 
probate  proceedings  to  disregard  objections  made  to  want  of 
the  indorsement  of  the  time  of  filing  papers  when  they  were 
produced  from  the  proper  office,  and  sufficiently  identified. 
The  court  erred  in  not  admitting  the  files  and  records  in  evi- 
dence. 

The  judgment  is  reversed,  and  a  new  trial  granted. 

Filing  of  Papsrs,  What  is,  and  Evidbncb  thereof.  —  The  word  "file " 
is  deriyed  from  the  Latin  Jllufn,  signifjong  a  thread,  and  ita  preaent  applU 
cation  ia  evidently  drawn  from  the  ancient  practice  of  placing  papers  upon 
a  thread,  or  wire,  for  safe-keeping.  The  origin  of  the  term  dearly  indicates 
that  the  filing  of  a  paper  can  only  be  effected  by  bringing  it  to  the  notice  of 
the  officer,  who  anciently  put  it  upon  the  thread  or  wire;  and,  aooordingly, 
under  the  modern  practice,  the  filing  of  a  document  is  now  generally  onder- 
etood  to  consist  in  placing  it  in  the  proper  official  custody  by  tiie  party 
charged  with  the  duty  of  filing  it^  and  the  receiving  of  it  by  the  officer,  to  be 
kept  on  .file:  Ph»Hip$  ▼.  Beene,  38  Ala.  248;  ffolman  ▼.  ChepailBer,  14  Tez. 
337;  Oorkam  v.  Summery  25  Minn.  81;  Naylcr  ▼.  Mood^,  2  Blaokf.  247. 
mie  most  accurate  definition  of  filing  a  paper  is,  that  it  is  its  deliyery  to 
the  proper  officer,  to  be  kept  on  file:  CourUy  Cvmmkskmtn  v.  Siaie^  24  Fla. 
66;  12  Am.  St  Rep.  183;  Petermm  ▼.  Tayhr,  16  Cku  483;  60  Am.  Dee.  706; 
Poumn  ▼.  State,  87  Ind.  148;  King  t.  Penn,  43  Ohio  St.  67.  Other  defi- 
nitions of  aimilar  import  may  be  found,  expressed  in  slightly  different 
phraseology.  Thus  a  document  may  properly  be  said  to  be  filed  with  the 
town  clerk  when  it  is  placed  in  his  official  custody,  and  deposited  in  the 
place  where  his  official  papers  and  records  are  usually  kept:  Reed  ▼.  Inkabi' 
iamU  qf  Aeton,  120  Mass.  131.    A  paper  in  a  ease  is  deemed  to  be  filed 
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lhii»i«m  when  deliTered  to  the  elerk  for  that  purpose,  and  the  elerk't  feet 
paid,  if  demanded:  Tregambo  ▼.  CkmoiMhe  MiU  eic  Co,,  57  OaL  601.  A 
paper  ii  aaid  to  be  filed  when  delivered  to  the  clerk  of  the  ooort^  to  be  kept 
with  the  papen  in  the  canae:  Engleman  t.  SiaU,  2  Ind.  91;  62  Am.  Dec.  494. 
Filing  a  paper  consists  in  presenting  it  at  the  proper  office,  and  leaving  it 
there  deposited  with  the  papers  in  snch  office:  BisJwp  t.  Coot,  13  Barb.  326; 
and  when  so  filed,  it  is  considered  an  exhibition  of  it  to  the  court,  and  the 
clerk's  office  in  which  it  is  filed  represents  the  court  for  that  purpose:  Lam^ 
SMI  T.  FaUa,  6  Ind.  309.  Filing  consists  simply  in  placing  the  paper  in  the 
hands  of  the  clerk,  to  be  preserved  and  kept  by  him  in  his  officisl  custody 
as  an  archive  or  record,  of  which  his  office  becomes  henceforward  the  only 
proper  repository;  and  it  is  his  duty,  when  the  paper  is  thus  placed  in  his 
custody,  or  filed  with  him,  to  indorse  upon  it  the  date  of  its  reception,  and 
retain  it  in  his  office,  subject  to  inspection  by  whomsoever  it  may  concern; 
and  that  is  what  is  meant  by  his  filing  the  paper.  But  where  the  law  re- 
quires or  authoriies  a  party  to  file  it,  it  simply  means  that  he  shall  place  it 
in  the  official  custody  of  the  clerk.  This  is  all  that  is  required  of  him;  and 
if  the  officer  omits  the  duty  of  indorsing  upon  it  the  date  of  the  filing,  that 
will  not  prejudice  the  rights  of  the  party:  ffolman  v.  ChewiUUert  14  Tex.  339; 
PkiUipi  T.  Betne,  38  Ala.  248.  This  rule  seems  to  be  universal  in  its  applica- 
tion to  all  documents,  of  whatever  nature,  which  the  law  requires  to  be  filed. 
It  is  generally  held  that  the  indorsement  or  certificate  of  the  elerk  upon  the 
paper  is  not  a  necessary  part  of  the  filing,  but  only  evidence  thereof:  ^etff- 
mm  T.  Budd,  21  Ark.  678;  OaU  v.  WaUt,  28  Id.  244;  Powen  v.  Staie,  87  Ind. 
144;  Petermm  ▼.  Taylw,  16  Oa.  483;  60  Am.  Dec.  706;  CfmnHy  CommMmam 
r.  StaU,  24  Fla.  66;  12  Am.  St.  Rep.  183;  WilUngham  ▼.  State,  21  Fla.  761* 
789;  King  ▼.  Penn,  43  Ohio  St.  67;  Haine$  v.  Lindtey,  4  Id.  90;  NknmoM  v. 
Wtatfall,  33  Id.  221.  The  principles  of  law  above  laid  down  have  been  ap- 
plied to  the  filing  of  a  location  of  land  for  a  school-house:  Rttd  v.  InhaiMamU 
f^Ation,  120  Mass.  130;  to  the  filing  of  an  indictment:  Bngleman  v.  State,  8 
Ind.  91;  62  Am.  Dec.  494;  WilUngham  v.  State,  eupra;  to  a  transcript  on 
appeal  in  a  criminal  case:  Powere  v.  State,  eupra;  also  in  an  action  in  eject- 
ment: Nhntnone  v.  Westfall,  ewpra;  also  to  a  transcript  on  appeal  from  a 
justice's  judgment:  Pmdere  v.  Yager,  29  Iowa,  468;  and  when  such  tran* 
script  is  received  by  the  clerk  of  the  higher  court,  it  is  filed,  whether  he  in- 
dorses the  tiling  on  it  or  not:  Weuott  ▼.  Ecelee,  3  Utah,  268;  also  in  a  for^ 
closure  proceeding:  Lameon  v.  Falle,  6  Ind.  309;  to  a  brief  of  the  evidence 
taken  in  the  trial  court:  Petereon  v.  Taylor,  eupra;  to  election  retumsi 
ComUy  Commiseionfre  v.  State,  wpra;  a  petition  in  error:  Kifig  ▼.  Pemtf 
supra;  a  warrant  deputizing  an  under-sheriff  to  sell  land  under  an  execu- 
tion: Hamee  v.  lAndtey,  supra;  an  affidavit  of  death:  Hohnan  v.  C7Aeoattfter» 
aupra;  an  assessment  Ust:  Bettteon  v.  Budd,  eupra;  demurrers:  Tregambo  v. 
Comanche  MiU  etc.  Co,,  67  CaL  601;  a  remittitur  from  the  higher  oourt:  Jom$ 
V.  State,  67  QtL  240;  articles  of  incorporation:  Johneon  v.  CraytfordavUk  etc, 
B.  JZ.  Co,,  11  Ind.  280. 

A  mortgagee  of  chattels  ib  not  bound  to  do  anything  more  than  to  deliver 
the  mortgage  to  the  proper  officer  and  at  the  proper  offioe,  or  to  any  person 
who  has  charge  of  the  office.  So  where  the  office  of  town  derk  was  vacant^ 
and  there  was  a  person  who  had  charge  of  the  offioe,  and  who  received  a  chat- 
tel mortgage  left  for  filing,  indorsmg  on  it  the  date  of  filing,  and  placing  it 
among  the  chattel  mortgages  in  the  office,  this  was  held  a  valid  filing:  Biehop 
V.  Cook,  13  Barb.  326.  And  again,  where  the  clerk  was  absent,  and  a  derk 
in  his  store,  who  had  charge  of  the  office,  received  and  filed  a  ehattel  moci- 
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gage,  this  was  lield  a  yalid  filing:  Dodge  ▼.  Porter^  18  Barb.  194^  The  word 
'* filed,"  as  applied  to  a  chattel  mortgage,  does  not  mclude  the  indorsiiig  and 
indexing  prescribed  by  the  statute,  bnt  such  mortgage  is  filed  when  it  is  de- 
livered to  and  received  and  kept  by  the  proper  officer  for  the  parpoee  of 
notice  mentioned  in  the  statute:  Oorman  t.  iSummer^,  26  Minn.  81;  Hathawojf 
Y,  HinoeU,  54  N.  Y.  97;  People  ▼.  Bristol,  86  Mich.  28.  In  relation  to  a  mort- 
gage, it  is  held  in  OaU  y  Walle,  37  Ark.  244,  that,  to  secure  a  party  his  fuU 
rights  under  the  registry  laws,  the  substantial  act  to  be  done  is  to  take  the 
writing  or  instrument,  and  cause  it  to  be  placed  on  file  for  record  in  the  office 
where  such  instruments  are  to  be  recorded,  and  to  pay  the  fees  allowed  by 
law  for  recording;  and  such  deposit  may  be  made  with  the  person  in  charge 
or  custody  of  the  office;  and  being  so  deposited  with  a  person  having  control 
of  the  office  for  the  time  being,  it  does  not  devolve  upon  the  party  to  show 
that  his  writing  was  put  in  the  hands  of  the  recorder  or  his  deputy;  the  one 
in  charge  and  performing  the  duties  of  the  offioe  has  sufficient  authority  for 
such  purpose.  The  same  ruling  was  made  as  to  a  deed  in  Cook  ▼.  ffoQ,  1 
Gilm.  675.  Where  the  statute  requires  that  the  envelope  contuniog  the 
deposition  shall  be  indorsed  with  the  title  of  the  cause  and  the  name  of  the 
officer  taking  the  same,  and  by  him  shall  be  transmitted  to  the  derk  of 
the  court  where  the  action  is  pending,  it  has  been  held  that  while,  in  strict 
terms,  the  title  of  a  case  includes  the  title  of  the  court  where  the  case  Is 
pending,  yet  when  the  deposition  is  directed  to  the  derk  of  the  proper 
court,  and  otherwise  sealed  up,  indorsed,  and  transmitted  in  due  form,  the 
failure  to  state  the  title  of  the  court  fully,  by  indorsement,  is  not  snffieient 
ground  to  suppress  the  deposition  In  other  words,  this  is  a  suffident  filing: 
WhitkJcer  ▼.  Voorheea,  38  Kan.  71. 

In  order  to  make  a  filing  valid,  it  must  be  shown  that  the  instrument  was 
delivered  to  the  proper  officer  for  the  purpose  of  filing:  Lameom  v.  Falii,  6 
Ind.  309.  When  the  statute  provides  that  a  filing  fee,  payable  to  the  publie, 
must  be  paid  in  advance,  the  instrument  is  not  filed  until  the  fee  is  paid, 
though  it  is  left  in  the  custody  of  the  filing  officer:  PMen  v.  Yager,  29  Iowa, 
468.  When  the  filing  fee  is  payable  to  the  officer  in  advance,  he  may  waive 
it  by  receiving  the  paper  without  payment,  and  the  paper  is  filed  from  the 
time  it  is  so  received:  Tregamnbo  ▼.  ComanehK  eie.  Co,,  67  CaL  601.  A  copy 
of  a  written  instrument  upon  which  a  pleading  is  founded  is  filed  with  the 
pleading  if  it  is  set  out  at  length  in  the  pleading  itself:  Lanuon  ▼.  FaUe,  6 
Ind.  309.  Where  a  clerk  certified  that  certain  papers  transcribed  were  true 
and  correct  copies  of  the  original  paper  "among  the  files'*  in  his  offioe,  it 
was  held  that  though  the  language  was  not  as  definite  as  it  might  be,  still  it 
was  sufficient  to  warrant  the  conclusion  that  such  paper  being  among  the 
files  was  itedf  filed:  State  v.  Board  qf  EqualigaUon,  7  Nev.  8a  The  verifica- 
tion of  a  claim  against  an  insolvent  estate  is  not  filed,  within  the  meaning  of 
the  statute,  when  it  is  merely  placed  by  the  creditor's  attorney  in  the  pro- 
bate judge's  office,  in  the  box  appropriated  to  such  papers^  without  the 
knowledge  of  the  judge  or  his  clerk,  and  without  calling  the  attention  of 
either  of  tiiem  to  it  until  the  expiration  of  the  time  allowed  for  the  filing  of 
such  claims:  PMIipe  v.  Beene's  Adm'r,  38  Ala.  248.  But  such  a  daim  is  val- 
idly filed  if  a  copy  thereof  is  delivered  to  such  judge  or  his  clerk  within  the 
time  specified  in  the  statute:  Brwin  v.  McOuire,  44  Id.  499. 

Although,  as  shown  above,  it  has  generally  been  held  that  the  duties  in  the 
way  of  indorsing,  recording,  indexing,  etc.,  imposed  upon  the  filing  officer 
After  the  paper  has  been  delivered  to  him  for  the  purpose  of  filing,  do  not 
constitute  any  part  thereof  so  far  as  the  party  depositing  the  paper  is  eon- 
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eerned  {Fanning  t.  i^,  2  Gold.  486;  Weaeoti  ▼.  Bedes,  S  Utah,  268;  PJtr» 
mann  ▼.  Benket^  1  Brad.  App.  145;  MeKentk  r.  State,  24  Ark.  636),  ttOl 
•ome  aaibority  is  found  for  the  proposition  tliat  no  paper  can  bo  oonsiderod 
u  filed  until  the  proper  indorsement  of  the  clerk  is  found  thereon;  that 
merely  depositing  it  with  the  proper  officer  does  not  oonstitnte  a  fiUng:  Aknif 
T.  Shelby  Co,,  1  Plip-  104;  and  that  it  is  the  duty  of  the  party  depositing 
the  paper  to  see  that  the  officer  makes  the  proper  indorsement  thereon:  Ford 
▼.  ^roofet,  35  La.  Ann.  151.  In  Missoari,  it  is  held  that  the  word  "  filed,**  as 
«sed  in  the  statute  in  relation  to  a  bill  of  exceptions,  has  a  broader  signifi- 
cation than  the  mere  indorsement  to  that  efiect»  and  comprehends  mors  es* 
pedally,  in  its  proper  interpretation,  the  entry  made  by  the  clerk  on  the 
record,  by  which  the  fact  that  it  has  been  allowed  is  announced  and  properly 
eridenoed.  It  must  appear  by  an  entry  of  record,  in  the  record  proper,  thai 
the  bill  of  exceptions  was  filed.  Neither  the  indorseipent  of  the  clerk  on 
the  bill  of  exceptions  as  "filed,**  nor  the  statement  of  the  judge  that  it  waa 
aignod,  sealed,  and  made  part  of  the  record,  or  both,  will  suffioe.  There 
must  be  a  record  entry  tiiat  it  was  filed:  Fulkerton  t.  HouUf  55  Mo.  802; 
Johnaon  ▼.  Hodges,  65  Id.  589;  Pope  ▼.  Thampeon,  66  Id.  601. 

This  would  seem  to  be  a  special  rule  relating  solely  to  bills  of  exceptions; 
lor  in  Baker  t.  Henry ^  63  Ma  517,  where  a  report  of  a  probate  sale  of  land 
was  sought  to  be  read  in  evidence,  and  objected  to  on  the  ground  that  it  was 
not  marked  "  filed,"  the  court  said  that  it  did  not  regard  the  objection  as  well 
founded,  because  "  the  mere  indorsement  by  the  clerk  on  the  paper  is  not  the 
■ole  constituent  element  of  filing  that  paper,  for,  in  legal  contemplation,  the 
presentation  and  delivery  of  the  paper  to  the  court  or  officer  is  the  filing, 
which  dates  from  its  receipt  by  the  clerk  and  lodgment  in  his  office,  although 
the  clerk's  indorsement  is  the  highest  legal  evidence  of  the  filing.*'  ~ 

In  Boyd  v.  Deemond,  79  CaL  250,  an  action  on  a  sheriff's  official  bond  for 
damages  for  negligence  in  failing  to  return  an  order  of  sale  of  mortgaged  prop- 
erty, it  was  held  that  it  was  not  a  sufficient  defense  to  show  that  the  return  was 
found  in  the  clerk's  office  without  a  tile-mark,  among  a  bundle  of  papers  where 
loose  papers  were  not  usually  kept,  there  being  no  evidence  either  in  the  sher- 
iff's or  the  clerk*s  offices  showing  that  a  return  had  been  made  to  or  filed  in  the 
derk's  office.  The  court  said:  "  It  is  contended  that  it  was  not  necessary  to 
show  the  filing  by  the  written  indorsement  of  the  clerk  on  the  paper,  but 
that  the  fact  might  be  proved  by  paroL  This  may  be  conceded  for  the  pur- 
poses of  this  case,  although  we  do  not  wish  to  be  understood  as  so  holding. 
But  if  the  filing  can  be  proved  by  parol,  the  proof  must  show  an  actual  de- 
bTery  of  the  paper  to  the  clerk  or  to  one  of  his  deputies,  and  the  proof  should 
be  clear  and  positive.  It  is  not  enough  to  show  the  paper  in  the  office  of  the 
derk.  It  must  be  delivered  to  him  for  the  purpose  of  filing."  This  ruling  is 
in  conflict  with  the  doctrine  established  by  the  great  weight  of  authority,  that 
while  the  certificate  of  the  filing  officer,  entered  upon  the  paper  at  the  time 
it  is  filed,  is  the  best  evidence  of  such  filing,  still  it  is  not  necessary  evi- 
dence^ and  in  its  absence  other  testimony  may  be  properly  received  to  prove 
that  the  paper  was  duly  and  properly  filed:  Jofinaon  v.  CratqfordsmUe  etc 
ie.  JL  Co.,  11  Ind.  280;  Peteretm  v.  Taylor,  15  6a.  483;  60  Am.  Dec  705; 
Bni^iemoM  v.  State,  2  Ind.  91;  52  Am.  Dec.  494;  Baker  v.  Henry,  63  Mo.  517; 
Bettietm  t.  Budd,  21  Ark.  578;  WOlhgham  v.  State,  21  Fla.  788,  789. 

While  the  decision  in  the  California  case  from  which  the  above  quotation 
was  made  may  have  been  and  probably  was  correct,  under  the  peculiar  cir- 
of  the  case,  the  language  in  which  the  court  announced  it  was,  in 
misleading,  if  not  positively  erroneous.    The  benefit  of  the 
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wall-settled  rale,  that  a  paper  is  to  be  deemed  filed  when  left  in  proper  official 
eustody  for  the  pnrpoee  of  filing,  most  be  reduced  to  its  minimnm,  —  indeed  is 
most  be  substantially  destroyed,  —  if  to  entitle  one  to  invoke  the  operation  of 
4he  rule  he  must  prove  clearly  and  positively  an  actual  delivery  of  the  paper 
to  the  officer  for  filing.  After  the  lapse  of  any  considerable  period  of  time^ 
the  circumstances  under  which  a  paper  was  left  for  filing,  or  the  fact  that  it 
was  filed  at  all,  must  be  either  dimly  rememl)ered  or  altogether  forgotten. 
Bven  when  remembered,  it  cannot  ordinarily  be  expected  that  the  person  re- 
tying  upon  the  paper  as  filed  will  be  able  to  ascertain  or  recollect  by  whom 
it  was  filed,  and  thus  make  his  testimony  availing.  The  better  presumption 
when  the  paper  is  found  in  the  custody  of  an  official  with  whom  it  should  be 
filed  is,  that  it  was  in  fact  filed  with  him,  and  not  that  it  has  been  surrepti- 
tiously, fraudulently,  and  without  any  actual  filing  plaoed  with  the  other 
papen  there  on  file. 


Johnson  v.  Spbae. 

(78  MiCHiaAV,  189.] 
If iLfffSR  AHD  SkBVAITT  —  DUTT  AS  TO  MaCHIUBBT  AND  AfPLUHOIS.  —  Am 

between  employer  and  his  employee,  it  is  the  duty  of  the  master  to  fur- 
nish suitable  machinery,  keep  it  in  proper  repair,  and  exercise  reason- 
able care  to  prevent  accidents.  This  duty  is  not  discharged  by  furnishing 
eaitable  machinery  and  appliances  in  the  first  instance.  The  employer 
must  see  that  they  are  kept  so^  and  exercise  reasonable  and  proper 
watchfulness  as  to  their  condition,  and  guard  against  dangers  liable  to 
arise  from  ordinary  wear  and  use  from  which  they  may  become  weak- 
ened or  unfit  for  the  purpose  for  which  they  are  supplied. 
Mastbb  and  Servant  —  Duitab  to  Machinsbt  and  Appuavoss. — The 
care  required  of  a  master  in  furnishing  safe  machinery  and  appliances 
for  the  use  of  his  employees  necessarily  has  relation  to  the  business  in 
which  they  are  engaged,  the  wear  and  tear  upon  the  machinery,  and  the 
▼aryiug  exigencies  which  require  vigilance  and  attention  oonforming  in 
amount  and  degree  to  the  circumstances  of  each  particular  case. 

liASTBR  AND  SK£VA19T  —  DuTT  AS  TO  SaPB  MaCHINBRT  AND  ApPLIANCBS.  — 

It  is  not  necessary,  to  entitle  a  servant  to  recover  for  injuries  arising 
from  defective  machinery,  that  the  master  had  actual  knowledge  of  such 
defects.  It  is  enough  to  show  that  if  he  had  exercised  reasonable  care 
and  diligence,  he  would  have  ascertained  its  true  condition  by  examina- 
tion and  inspection. 

KiouoENCX  —  Duty  of  Owner  to  Keep  Machinery  in  Safe  Condttioh 
— Liability  to  Third  Party.  — Where  the  owner  furnishes  machinery 
to  a  contractor  while  work  is  being  done  upon  his  premises,  and  injury 
results  through  his  fault  in  not  keeping  it  in  suitable  and  safe  condition, 
he  is  liable  to  any  servant  of  the  contractor  for  an  injury  resulting  to 
him  from  defects  therein,  and  his  liability  arises  out  of  his  obligation  to 
provide  safe  appliances  for  the  contractor  to  use,  and  to  keep  his  prem- 
ises in  safe  oondition,  independent  of  any  contract  provision  to  thai 
effect. 

NxoLiQXNCE  —  Owner's  Duty  to  Keep  Machinery  and  AppUANon  ni 
Safe  Condition  —  Liability  to  Third  Persons.  —  An  owner  who  fup- 
nishee  a  stationary  engine  on  his  premises,  and  the  appliances  conneotad 
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tii«r«iriUi,  for  hoisting  coal,  to  a  eontraetor,  la  boand  to  keep  the  ma- 
ehinery  and  premiaea  in  safe  condition;  and  is  liable  for  an  injury  to  the 
oontractw's  servant  resulting  from  a  defect  in  the  machinery  of  which 
he  kneWf  w  by  inspection  might  have  known. 

Hayden  and  Youngs  for  the  appellant. 
BaU  and  Hanseom^  for  the  defendant. 

Champlin,  J.  Johnson  was  injured  while  unloading  ooal 
from  a  vessel  moored  at  defendant's  dock. 

The  defendant  owns  a  coal-dock  in  the  city  of  Marquette, 
and  during  the  season  of  navigation  large  quantities  of  coal 
Are  unloaded  thereon  from  vessels.  The  vessel  crews  have 
nothing  to  do  with  unloading  the  cargoes,  which  was  done  by 
means  of  a  small  engine  and  apparatus  belonging  to  defend- 
ant, placed  on  the  dock,  and  operated  by  an  engineer  employed 
by  defendant,  by  means  of  which  large  iron  buckets  loaded 
with  coal  in  the  hold  of  the  vessel  were  hoisted  out  of  the  hold, 
elevated  to  a  platform,  and  dumped  into  barrows,  and  wheeled 
to  different  places  upon  the  dock. 

With  the  engine,  and  as  a  part  of  the  appliance  used  for 
lioisting  comI,  and  furnished  by  defendant,  was  used  a  chain 
About  thirty  feet  long.  The  links  were  from  five-eighths  to 
«even-eighths  inch  round  iron  when  the  chain  was  new.  One 
«nd  of  the  chain  was  made  fast  to  a  drum,  the  other  end  being 
fastened  to  a  rope,  which  ran  through  pulleys  fastened  to 
blocks  in  the  rigging  of  the  vessel,  nearly  over  the  hatchways, 
and  to  this  rope  the  bucketo  were  attached,  which  were  filled 
in  the  hold  of  the  vessel,  and  drawn  up  by  the  engine  to  the 
platform. 

The  chain  would  be  alternately  wound  about  the  drum  and 
Qnwound  in  the  work  of  hoisting  and  lowering  the  buckets. 
The  weight  of  a  bucket  filled  with  coal  is  about  250  pounds. 

For  the  last  five  vears  the  defendant  has  unloaded  at  his 
dock  ten  thousand  tons  of  coal  a  year.  For  the  season  of  1887 
the  defendant  had  a  verbal  contract  with  one  George  Watkins 
for  unloading  coal.  The  defendant  testified  that  "the  terms 
of  the  contract  were:  Twenty-one  cents  a  ton  on  coal  taken 
from  the  vessel  and  put  on  the  dock, — shoveled,  hooked  on, 
dumped,  and  wheeled,  and  put  on  the  dock  at  my  satisfaction, 
— and  twenty-five  cents  a  ton  on  brick.  That  is  all  there  was 
io  the  contract.  I  furnished  engine,  wheelbarrows,  planks, 
platform,  and  horses.  Pie  furnished  the  shovels.  The  engine 
and  drum  included  the  chain  also.  Mr.  Watkins  hired  the 
men  necessary  to  do  the  work.'^ 
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Mr.  Watkins  also  testified  that  the  terms  of  the  contract 
were,  that  Mr.  Spear  should  furnish  engine,  wheelbarrows, 
planks,  and  everything  except  shovels.  He  (Watkins)  hired 
his  own  men,  and  discharged  them. 

It  appears  that  Mr.  Berry,  the  engineer,  worked  for  Mr. 
Spear,  who  also  employed  a  foreman,  by  the  name  of  Taylor* 
to  see  that  the  work  was  properly  done,  but  he  had  nothing 
to  do  with  the  men  in  unloading.  Nothing  was  said  in  the 
contract  between  Mr.  Spear  and  Mr.  Watkins  as  to  who  should 
keep  the  apparatus  used  for  hoisting  in  repair  and  6t  for  use. 
Mr.  Spear  testified  that  it  was  his  place  to  buy  new  chains 
when  the  old  ones  were  worn  out;  that  he  was  to  be  notified  of 
the  need  by  the  contractor;  that  contractors  had  nothing  to 
do  with  the  buying  of  chains;  that  he  received  no  notification 
from  his  contFactor,  previous  to  the  time  of  this  breakage,  that 
a  new  chain  was  needed,  and  had  no  knowledge  of  any  defect 
in  this  chain  which  would  render  it  insufficient  for  the  busi- 
ness for  which  it  was  used. 

It  appeared,  upon  cross-examination,  that  he  had  bought 
five  new  chains,  and  never,  but  one,  personally.  The  others 
were  bought  upon  the  judgment  of  his  foreman,  and  whenever 
he  thought  it  necessary  for  safety.  He  also  testified,  upon 
Cross-examination,  as  follows:  ''When  the  chain  was  mended, 
I  presume  the  price  of  mending  was  charged  to  me.  When  a 
new  chain  was  got,  the  price  was  charged  to  me." 

The  bearing  of  this  testimony  will  become  evident  when  the 
plaintiff's  claim  is  considered.  He  claims  that  he  was  in  the 
hold  of  a  vessel,  shoveling  coal  into  a  bucket,  when,  in  draw- 
ing up  or  hoisting  the  bucket,  the  chain  broke,  and  the  bucket 
fell  into  the  hold,  and  injured  him.  He  claims  that  the  chain 
was  so  worn  as  to  become  weakened  and  dangerous  for  the 
purpose,  and  that  it  was  the  defendant's  duty,  not  only  to  fur- 
nish, in  the  first  instance,  safe  machinery  and  appliances  to 
do  the  work  of  hoisting,  but  it  was  his  duty  to  inspect  the 
machinery  and  appliances,  and  see  that  it  remained  safe  and 
sufiicient  for  the  use  to  which  it  was  applied;  that  the  defend- 
ant neglected  this  duty,  and  by  reason  of  such  neglect  the 
plaintiff  was  injured. 

The  plaintiff  was  not  employed  by  the  defendant  He  was 
employed  by  Watkins.  The  relation  of  master  and  servant 
did  not  exist  between  them,  and  the  plaintiff  cannot  predicate 
a  right  of  action  based  exclusively  upon  that  relation.  As 
between  the  employer  and  his  employees,  it  is  the  duty  of  the 
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master  to  farniBb  suitable  machinery,  and  to  see  that  it  it 
kept  in  proper  repair,  and  he  is  bound  to  exercise  reasonable 
care  to  prevent  accidents.  His  duty  is  not  discharged  by  fur- 
nishing suitable  machinery  and  appliances  in  the  first  instance, 
and  fit  and  proper  for  carrying  on  the  business,  but  he  is  in 
duty  bound  to  see  that  they  are  kept  so.  He  must  exercise 
reasonable  and  proper  watchfulness  as  to  their  condition,  and 
guard  against  dangers  liable  to  arise  from  ordinary  wear  and 
use,  from  which  they  may  become  weakened,  or  unfit  for  the 
purpose  for  which  they  are  supplied. 

The  care  required  necessarily  has  relation  to  the  parties, 
the  business  in  which  they  are  engaged,  the  wear  and  tear 
opon  the  machinery,  and  the  varying  exigencies  which  re- 
quire vigilance  and  attention  conforming  in  amount  and  de* 
gree  to  the  circumstances  of  each  particular  case.  It  is  not 
necessary,  in  order  to  recover  for  injuries  arising  from  defect* 
ive  machinery,  that  the  master  had  actual  knowledge  of  such 
defects,  but  it  is  enough  to  show  such  facts  and  circumstances 
to  exist  that,  if  he  had  exercised  reasonable  care  and  diligence, 
he  would  have  ascertained  its  true  condition  by  examination 
and  inspection.  In  such  case,  it  is  said  that  he  ought  to  have 
known  its  condition,  and  he  is  held  to  be  as  equally  liable  as 
if  he  had  known  it. 

Under  the  contract  between  defendant  and  Watkins,  it  was 
the  duty  of  defendant  to  exercise  supervision  over  the  engine 
and  its  appliances  for  hoisting,  and  to  inspect  its  condition, 
and  keep  it  in  a  condition  so  that  it  would  be  safe  for  use  in 
the  business  of  unloading  vessels. 

The  principles  above  enunciated  apply  to  the  relation  of  mas* 
ter  and  servant.  It  does  not  follow,  however,  that  the  defend- 
ant is  not  liable  for  injuries  which  may  be  received  by  those 
persons  employed  by  his  contractor  to  unload  vessels  at  his 
dock.  If  the  injuries  result  from  the  negligence  of  the  de- 
fendant while  work  is  being  done  upon  his  premises,  and 
through  his  fault  in  not  keeping  them  in  a  suitable  and  safe 
condition,  he  is  liable  to  any  servants  of  the  contractor  for 
injuries  resulting  to  them  from  defects  therein;  not  because 
there  is  any  contract  obligation  between  the  parties,  but  aris- 
ing out  of  his  obligation  or  duty  to  provide  safe  appliances 
for  the  servants  of  the  contractor  to  use,  and  to  keep  his  prem- 
ises upon  which  such  servants  are  at  work  in  a  reasonably  safe 
eonditioo,  whether  the  contract  provides  for  it  or  not:  Wood 
OQ  Master  and  Servant,  p.  699,  sec.  387;  Coughiry  v.  OMm 
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WooUn  Co.,  56  N.  Y.  124;  15  Am.  Rep.  887;  Bcwer  t.  Peaie^ 
L.  R.  1  Q.  B.  Diy.  821,  828. 

The  contractor,  in  this  case,  was  ecpployed  to  do  a  particnlat 
job,  continuing  throughout  the  season  of  navigation;  namely, 
that  of  unloading  coal  at  twenty-one  cents  a  ton.  The  de- 
fendant furnished  the  outfit,  which  included  a  stationary 
engine  upon  his  premises,  and  the  appliances  connected  there- 
with, in  hoisting  the  coal  from  the  vessels  to  his  dock.  The 
circumstances  left  the  proprietor  charged  with  the  duty  which 
regularly  attached  to  him  to  see  that  the  machinery  and  ap- 
pliances so  furnished  did  not  endanger  the  safety  of  others* 
Indeed,  it  could  not  well  be  otherwise.  It  certainly  was  not 
the  duty  of  the  contractor  to  repair  the  engine  or  machinery, 
or  to  buy  new  chains  or  ropes  to  take  the  place  of  such  as 
should  wear  out  or  become  defective;  and  if  it  was  not  the 
contractor's  duty  to  repair  or  buy  new  machinery,  and  if  the 
duty  did  not  rest  upon  the  proprietor,  there  would  be  no  rem- 
edy for  injuries  occurring  through  defects  and  unfitness  of  the 
engine  and  appliances  used  in  unloading  coal  for  defendant  at 
his  dock.  The  proprietor  cannot  thus  relieve  himself  from 
the  responsibility:  Mvlchey  v.  Methodist  etc.  Soe.j  125  Mass. 
487. 

It  is  analogous  to  that  class  of  cases  where  the  owner  of  real 
property  is  held  liable  to  any  one  who,  expressly  or  impliedly 
invited  upon  his  premises,  is  injured  by  a  concealed  defect 
thereon:  Elliott  v.  Pray,  10  Allen,  378;  87  Am.  Dec.  653;  Gil- 
bert V.  Nagle,  118  Mass.  278;  Pickard  v.  Smith,  10  Com.  B., 
N.  S.,  470;  HolfMS  v.  Northeastern  Ry  Co.,  L.  R  4  Ex.  254; 
Powers  V.  Harlow,  43  Mich.  514;  51  Am.  Rep.  154;  Samuelson 
V.  Cleveland  Iron  Mining  Co.,  49  Mich.  164,  170;  43  Am.  Rep. 
456;  McKone  v.  Michigan  Cent.  R.  R.  Co.,  51  Mich.  601;  47 
Am.  Rep.  496;  Bennett  v.  Louisville  etc.  R.  R.  Co.,  102  U.  S. 
680. 

The  circuit  judge  charged  the  jury  as  follows:  ^^  Under  this 
contract  the  defendant.  Spear,  agreed  to  furnish  the  hoisting 
apparatus  and  certain  tools,  and  Watkins  to  furnish  the  rest 
Among  the  things  that  defendant  was  to  furnish  was  this 
hoisting  apparatus,  consisting  of  an  engine,  drum,  chain,  and 
rope.  Under  this  contract  it  was  the  duty  of  the  defendant 
in  the  first  instance  to  provide  a  chain, — for  that  is  all  we 
need  to  consider  in  this  case;  the  other  machinery  is  not  found 
iault  with, — it  was  his  duty  to  furnish  a  chain  which  was 
reasonably  safe  for  the  business  it  was  called  upon  to  da 
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When  the  defendant,  Spear,  had  done  that,  he  had  discharged 
his  dnty  under  the  contract  between  him  and  Watkins,  and 
towards  Watkins's  employees.  Then  the  defendant,  Spear, 
was. not  liable- for  an -aooideat-that  resulted  from  a  defect  in 
the  chain,  provided  that  it  was  proper  in  the  beginning,  unti) 
he  was  notified  that  there  was  a  defect  in  the  chain  which 
rendered  it  unsafe,  or,  in  the  absence  of  notification,  until  he 
had  actual  knowledge  that  such  was  the  case;  for  actual 
knowledge  will  take  the  place  of  any  notification  from  any- 
body.'' 

I  think  the  court  erred  in  laying  down  the  law  as  to  the  ex- 
tent of  the  defendant's  duty  towards  persons  not  in  contract 
relations  with  him,  but  who  not  only  had  a  right  to  be  upon 
his  premises,  but  who  the  defendant  knew,  from  the  nature  of 
the  business  which  he  contracted  with  Watkins  to  do,  must  be 
employed  upon  his  premises.  He  knew  also  that  the  work 
they  were  employed  to  do  was  dangerous,  unless  the  machinery 
and  appliances  which  he  owned  and  famished  were  kept  in 
good  repair, and  free  from  defects  which  impaired  their  strength. 
He  knew  that  in  unloading  ten  thousand  tons  of  coal  a  year 
the  chain  would  huve  to  be  wound  and  unwound  at  least  eighty 
thousand  times  if  unloading  from  a  single  hatch,  and  forty 
thousand  times  unloading  from  two  hatches  at  the  same  time. 
He  knew  that  this  constant  friction  would  wear  the  chain,  and 
the  longer  it  was  used  the  weaker  it  would  get.  He  testified 
to  there  having  been  five  new  chains  purchased,  and  there  was 
testimony  that  on  account  of  the  action  of  the  waves,  or  the 
listing  of  the  vessel,  the  buckets  were  liable  to  catch  upon  the 
hatch  or  plank  of  the  platform  as  they  were  being  hoisted,  and 
the  chain  would  be  subjected  to  a  strain  many  times  greater 
than  the  weight  of  the  coal;  and  the  testimony  showed  that 
there  had  been  frequent  breakages  of  the  chains  used  from 
some  cause.  Indeed,  the  frequent  purchases  of  new  chains 
afibrd  strong  inference  that  on  account  of  the  wear  and  use 
they  had  become  unfit  for  the  service  with  safety. 

The  testimony  also  showed  that,  in  the  ordinary  work  of  un- 
loading, the  men  were  obliged  to  work  during  the  early  part  of 
the  unloading  directly  under  the  ascending  buckets,  and  the 
nature  of  their  employment  and  the  requirements  of  their  em- 
ployers would  not  permit  them  to  stand  and  watch  the  ascend- 
ing bucket  until  it  was  safely  landed  upon  the  platform,  or  its 
contents  emptied.  Consequently  their  position  was  one  of 
danger,  unless  the  machinery  and  appliances  for  hoisting  w^ra 
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kept  safe.  Under  these  circumstances,  I  think  the  duty  of 
examination  and  inspection  rested  upon  the  defendanti  and 
that  he  would  be  liable  if  he  knew,  or  could  have  known  by 
inspection,  of  the  weak,  worn,  and  insufficient  condition  of  the 
chain,  through  which  an  injury  resulted  to  the  men  engaged 
in  unloading  the  vessel. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  of  both  courts. 

ICaSTKB  AKD  SxbTAMT  — DuTT  of  MaSTBR  with  RbBPBCT  to  MACHDimT 

AWD  Apfliamcbs.  —  The  general  mle  ie,  that  the  master  moat  ezeroiae 
nary  and  reaaonable  oare  to  provide  hie  senraati  with  nfe  and  loitable 
^linery,  toola,  instnunentl^  appliances,  and  means  with  which  to  peH< 
iheirwork:  Or^r.  Botionete.  B.  B.  Co..  14SMas8.  14S;  12  Am.  8k  Repw 
S2S,  and  note;  AntfAem  ete.  iTy  C^  v.  OroUr.  41  Kaa.  747;  It  Am.  8^ 
fit]^  S2e. 
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[79  MXCHIOAM,  307.] 

•OanmrAL  Law.  —  CbicTionoir  ov  Assault  and  Battbbt  ■mennli  to  ■■ 
acquittal  of  a  charge  of  assault  to  do  great  bodily  harm. 

CtaUMiNAL  Law  —  FsLOMioim  Assaitlt  —  Byidehob.  —  Oa  tho  trial  of  a 
diarge  of  felonious  assault,  evidence  of  the  partieiUan  of  a  prsTioos  al« 
fray  with  another,  at  which  defendant  was  not  present,  and  not  forming 
part  of  the  affinty  with  which  he  is  charged,  is  inadmissible. 

OanoNAL  Law.  —  Abbaitlt  with  a  Dkadlt  Wbapoh  cannot  bo  Jvstiilsd 
when  the  party  assanlted  is  not  near  or  threatening  the  party  oommife* 
ting  the  assanlk 

-QsiiaNAL  Law — SsLF-Dcrama.  —  Doctrine  that  homidds  Is  not  jnstiflabls^ 
except  in  cases  of  necessity,  may  have  some  application  in  other  oases  of 
willful  and  felonions  injury. 

Luminal  Law  —  Ssut-dcrmsb.  —  A  violent  attack  is  a  soffieient  ezeoM  far 
going  beyond  the  mere  necessities  of  self-defense,  and  chastising  the  ag- 
gressor within  bounds  not  exceeding  the  provocation. 

•GBDcnrAL  Law  —  SiLF-DcnNss.  —  The  provoker  of  an  attack  nuis  the 
nsk  of  suffering  to  the  extent  of  the  natural  limits  of  the  provocatioa 
offered,  although  the  punishment  inflicted  extends  beyond  the  bmohI* 
ties  of  mere  self-defense. 

C.  B.  Potter  and  N.  A.  HamUUmf  for  the  respondents. 

8.  V.  R.  Trowbridge^  attamey^eneral^  and  Qecrge  W.  BrUg^ 
wian,  fToeecuiing  aUomey^  for  the  people. 

Campbell,  J.  Respondents  were  charged  hj  infennatiott 
^th  assaulting  one  William  B.  Tyler,  with  intent  to  do  greal 
iNxlily  harm,  less  than  the  crime  of  murder.    They  were  oonr 
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▼icted  of  assault  and  battery,  which  amounted  to  an  acquittal 
of  the  felonious  charge. 

The  case  is  peculiar  in  some  of  its  features,  and  the  finding 
of  the  jury  must  have  been  suggested  by  legal  difiSculties  in 
understanding  the  elements  of  such  ofiTenses.  Tyler  was  very 
severely  punished;  but  it  is  hard  to  see  any  disposition  on 
the  part  of  defendants  to  do  him  permanent  injury  that  would 
disable  him.  On  the  other  hand,  if  they  are  believed,  he  gave 
them  great  provocation,  and  attempted  to  hurt  them  badly 
with  a  weapon.  The  testimony  is  not  denied  that  they  let 
him  up  when  he  begged  them  to,  which  does  not  indicate 
much,  if  any,  malice. 

The  facts  in  brief  were  these,  colored,  perhaps,  by  circum- 
stances: Tyler  and  George  C.  Pearl,  the  father  of  defendants, 
who  is  an  old  man,  were  neighbors.  Tyler  was  a  highway 
officer,  and  on  the  day  in  question  was  cutting  brush  and 
timber  near  the  line.  Old  Mr.  Pearl  met  him,  and  while 
not  moving  towards  Tyler,  the  latter  went  up  to  him  with  a 
revolver.  The  old  man  attempted  to  draw  a  knife,  and  Tyler 
knocked  him  down.  There  was  no  testimony  indicating  that 
Tyler  had  any  reason  to  fear  an  attack.  He  made  the  attack 
himself,  and  the  only  pretext  he  gave  was  that,  some  three 
years  before,  the  old  man  had  used  threatening  language  about 
him.  Proof  was  allowed  by  one  Brown  to  testify  about  such 
a  conversation  three  years  before.  All  of  this  was  improper, 
as  the  attack  made  by  Tyler  on  the  old  man  was  not  in  pres- 
ence of  his  sons,  or  a  part  of  that  affray,  and  furthermore,  it 
could  not  be  permitted  to  a  man  with  a  deadly  weapon  to 
assault  another,  who  was  not  near  him,  or  threatening  him. 
The  reception  of  the  evidence  about  the  old  man  was  injuri- 
ous, because  it  gave  a  color  to  the  subsequent  transactions 
which  was  not  proper. 

Upon  the  second  performance  of  the  morning,  the  parties 
were  directly  at  variance  in  their  testimony.  Tyler  swears 
that  he  was  attacked  first,  and  the  defendants  swear  that  they 
were  attacked,  or  that  one  of  them  was  attacked,  by  Tyler. 
According  to  Tyler,  it  was  about  half  an  hour  after  the  old 
man  left  that  the  fracas  with  the  sons  took  place,  and  he 
claims  he  was  taken  unawares.  But  there  can  be  no  doubt, 
according  to  his  own  testimony,  that  he  then  had  the  revolver 
in  his  hand,  and  if  he  did,  his  story  is  not  credible.  But, 
however  this  may  be,  there  was  a  rough-and-tumble  fight,  in 
which  one  of  defendants  got  away  the  revolver,  and  in  the 
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Bkirmish  he  hurt  them  and  they  hurt  him,  and  finally  they 
let  him  up  when  he  said  he  had  enough.  Defendants  aay  they 
went  up  because  they  heard  an  outcry,  and  feared  the  old  man 
had  been  assaulted,  and,  although  they  found  no  one  at  the 
place  but  Tyler,  they  say  he  at  once  made  a  rush,  and  began 
the  fight. 

It  seems  to  us  that  the  court  shut  out  questions  and  answers 
that  had  a  legitimate  tendency  to  explain  defendants'  position, 
and  that  it  was  also  improper  to  cut  short  the  account  of  what 
they  said  without  allowing  their  whole  explanation.  But  as 
the  charge  was  erroneous  in  the  main  elements  of  the  case,  we 
shall  not  dwell  on  the  minor  questions. 

In  charging  the  jury  upon  what  would  constitute  the  statu- 
tory offense,  the  court  instructed  the  jury  that  if  defendants 
used  either  a  revolver  or  a  stone,  such  as  Tyler  swore  to,  they 
might  be  warranted  in  finding  it  such  a  dangerous  weapon  as 
would  warrant  a  finding  of  the  statutory  intent.  Defendants 
swore  that  they  only  used  their  fists.  The  jury  must  have 
found  that  they  told  the  truth,  and  that  Tyler  did  not  And 
this  is  manifest  from  the  rest  of  the  charge,  in  which  the  whole 
stress  was  laid  on  the  right  of  self-defense.  In  v.arious  forms, 
but  with  the  same  result,  the  jury  were  told  that  the  right  to 
defend  one's  person  ends  with  the  necessity,  and  that  even  if 
justified  in  entering  the  conflict  with  Tyler,  and  disarming 
him,  neither  of  them  would  be  justified  in  using  force  after  the 
necessity  ceased  to  exist,  and  any  further  violence  would  be  a 
battery.  And  subsequently,  the  right  of  self-defense  was  put 
on  the  ground  that  there  was  no  other  reasonable  way  of 
escape. 

We  must  assume,  as  from  all  the  testimony  it  is  hardly  pos- 
sible to  doubt,  that  this  whole  affair  was  brought  about  by  the 
ugliness  of  Tyler.  And,  in  our  opinion,  the  case  did  not  call 
for  any  such  discussion  of  the  doctrine  of  self-defense.  Homi- 
cide is  not  justifiable  except  in  case  of  necessity,  and  perhaps 
that  doctrine  may  have  some  application  in  other  willful  cases 
of  felonious  injury.  But  here  the  defendants  were  acquitted 
of  any  felonious  attack.  Being  merely  found  guilty  of  assault 
and  battery,  they  were  entitled  to  have  the  que^ition  of  provo- 
cation put  to  the  jury.  The  law  has  enough  regard  for  the 
weakness  of  human  nature  to  regard  a  violent  attack  as  a 
sufficient  excuse  for  going  beyond  the  mere  necessities  of  self- 
defense,  and  chastising  the  aggressor  within  such  bounds  as 
do  not  exceed  the  natural  limits  of  the  provocation.    That 
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Ihase  defendants  were  not  instigated  by  cold-blooded  malice  is 
•Yident  from  their  releasing  Tyler  as  soon  as  he  gave  up.  £to 
long  as  he  continued  fighting,  it  cannot  be  said  defendants 
went  beyond  reason  in  fighting  also,  so  long  as  they  did  not 
resort  to  weapons,  as  the  jury  must  have  found  they  did  ooii 
The  only  two  points  put  to  the  jury  were:  1.  Whether  tiien 
was  an  assault  with  intent  to  do  great  bodily  harm;  2.  Whether 
defendants  exceeded  the  right  of  self-defense. 

The  former  the  jury  acquitted  them  of.  The  latter  was  nol 
necessarily  in  the  case,  and  if  they  were  assaulted  or  threat- 
ened by  Tyler  while  he  was  armed — as  he  admits  he  was  — 
they  were  not  to  be  judged  on  any  such  narrow  doctrine.  It 
would  encourage  and  not  restrain  yiolence  to  allow  a  man  to 
put  the  safety  of  others  in  danger  by  actual  violence  and  ot 
fensive  assaults,  and  then  save  himself  from  punishment  by 
stopping  retaliation  as  soon  as  his  adversaries  get  the  better  of 
him.  When  a  man  is  provoked  by  another,  the  offender  runs 
the  risk  of  suffering  to  the  extent  of  the  provocation; 
while  the  law  never  sanctions  the  use  of  force  beyond  what 
naturally  provoked,  it  does  not  keep  all  its  tenderness  for  the 
wrong-doer  who  begins  the  mischief. 

While  the  record  requires  the  conviction  to  be  set  aride,  the 
propriety  of  ordering  a  new  trial  depends  a  good  deal  on  the 
state  of  the  record.  If  the  jury  were  right  in  finding  there  was 
no  felony,  this  case  should  have  been  tried  by  a  justice.  And 
on  the  facts  before  us,  the  acquittal  of  the  felony  indicates  very 
clearly  that  Tyler's  account  was  discredited,  and  that  the  jury 
had  their  attention  chiefiy  turned  to  the  case  as  shown  by  de- 
fendants. The  charge  of  the  court,  apart  from  that  relating  to 
felony,  indicates  that  defendants  were  only  supposed  to  be  in 
the  wrong  for  exceeding  the  bounds  of  self-defense,  when  the 
case  does  not  tend  to  show  that  they  had  not  extreme  provoca- 
tion and  some  necessity  of  using  force.  Under  all  the  circum- 
stances, we  think  public  justice  would  not  be  furthered  by  any 
continuation  of  this  prosecution,  and  no  new  trial  will  be 
awarded.  If  the  defendants  were  not  the  aggressors,  they 
ought  not  to  have  been  convicted  at  all,  and  the  verdict  indi- 
cates, when  read  with  the  charge,  that  they  were  not  responsi- 
ble for  the  fight  We  have  no  doubt  that  such  a  concluskm 
was  warranted,  and  would  have  been  reached  except  for  the 
rulings. 

The  circuit  court  roust  be  advised  that  in  the  opinion  of  this 
court  the  conviction  should  be  set  aside,  and  the  respondents 
discharged  from  further  prosecution. 
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SxLV-DiVBNSB.  —  Ai  to  when  <me  aecated  of  homioide  may  Jnitify  the  kill- 
lug  npoQ  the  groaad  of  aelf-defeiiee,  and  when  not:  PeopU  t.  Lenmm^  71 
Mich.  298;  tmie,  p.  259,  and  particnlarly  note.  At  to  the  right  of  one,  who 
apprehends  apparent  danger  to  himself,  to  use  a  deadly  weapon  in  self- 
defense:  People  v.  OukUce,  73  CaL  226,  in  which  the  doctrine  of  self-defense 
is  approved  as  laid  down  in  PsopU  ▼.  lanu,  57  Id.  US. 

Form KR  Aoquittal  or  CoHvieTiON.  —  A  defendant  may  be  oonvieted  of  a 
lesser  oflbnse,  provided  snch  lesser  oiEense  is  indnded  in  the  greater  offense 
charged:  State  v.  Tanta,  71  Wis.  668;  ao  that  one  indicted  for  rape  may  be 
convicted  of  assault  and  battery:  Jones  v.  Stale,  118  Ind.  39;  and  one  in- 
dicted for  an  assault  with  intent  to  carnally  know  and  abuse  a  diild  may 
be  convicted  of  taking  indecent  liberties  with  the  person  of  such  child:  Siate 
T.  Weei,  39  Minn.  321. 

But  an  acquittal  or  conviction  of  a  lesser  offense  is  a  bar  to  a  prosecution 
for  a  greater  offense  of  the  same  nature  in  which  the  lesser  offense  is  in- 
cluded: Note  to  State  v.  LittUfield,  36  Am.  Rep.  339-345;  note  to  RoberU  v. 
State,  58  Am.  Dea  544-546;  note  to  PeopU  t.  Bentl^f,  11  Am.  St  Bepw  228^ 
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[76  MXCBIOAK,  tt7.] 
PRDfOIFAL  AND  AOBMT  —  AOXMTS'  LlABIIJTTIOR  NON-VBABAKOB.  — An  Sgenl 

who  has  entire  control  of  the  premises  and  of  the  erection  of  a  building  for 
his  principal  is  liable  for  injuries  resulting  from  the  removal  of  a  walk  on 
the  premises  by  one  of  his  employees,  contrary  to  his  orders,  i^  after 
such  removal,  he  knew  of  the  dangerous  condition  of  the  premises  and 
allowed  them  to  remain  in  that  condition. 
Principal  and  Agent — Misfxasangb  of  Aobnt.  —  Misfeasance  may  in- 
volve the  omission  to  do  something  which  ought  to  be  done;  as  where 
an  agent,  engaged  in  the  performance  of  his  undertaking,  omits  to  do 
something  which  it  is  hb  duty  to  do,  under  the  circumstances;  as  when 
he  does  not  exercise  that  degree  of  care  which  due  regard  for  the  rigfafei 
of  others  requires, 

James  W.  Blahely  and  Thomas  A.  Wilson^  for  the  appellant 
W.  H.  Poiis,  for  the  plaintiflF. 

Morse,  J.  The  plaintiff  was  injured  on  the  twentieth  daj 
of  October,  1885,  at  the  city  of  Jackson,  at  a  point  where  the 
sidewalk  had  been  removed  on  Main  Street,  adjoining  land 
then  owned  by  the  wife  of  defendant. 

The  defendant  was  engaged  in  the  erection  of  a  building  at 
the  corner  of  Park  Avenue  and  East  Main  Street.  He  testifies 
that  he  was  superintending  the  work  for  his  wife,  but  it  is  clear, 
from  his  own  testimony,  that  he  had  the  whole  charge  and 
control  of  the  building,  and  the  lot  upon  which  it  was  being 
•rected.    He  bought  the  materials  and  hired  the  men,  and  had 
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the  whole  ovenight  and  direction  of  the  building.  As  he  Bays^ 
he  meted  as  the  agent  of  his  wife.  Enough  of  the  sidewalk 
was  removed  while  the  building  was  going  on  to  permit  teams 
to  go  in  from  the  street  to  the  lot  The  wagons,  in  passing 
through,  made  ruts.  The  plaintiff  fell  into  one  of  these  ruts 
in  the  night-time. 

The  sidewalk,  as  shown  by  the  record,  was  first  removed  by 
John  McNaughton,  a  grandson  of  the  defendant,  who  was 
hauling  brick  for  the  building  by  the  thousand.  This  was 
done  against  the  protest  of  the  defendant,  and  his  direction 
that  it  should  not  be  done.  He  testifies  that  he  ordered  it  put 
down  again,  and  he  thinks  it  was  done,  and  then  taken  up 
again.  He  says:  ^'There  was  a  time  that  I  knew  the  walk  was 
up.  I  knew  they  drove  in  and  out  there  some.  There  was 
no  real  necessity  of  its  being  taken  up  further  than  to  go 
mcross.  They  could  cross  with  a  light  wagon,  without  any 
trouble.'' 

The  walk  was  taken  up  some  time  in  the  summer,  and  re- 
mained  so  until  after  the  plaintiff  was  hurt,  when  the  defend- 
ant ordered  it  put  down  again. 

It  was  manifest,  from  the  whole  evidence,  that  although  the 
defendant  did  not  direct  the  taking  up  of  the  sidewalk,  and 
would  not  in  the  first  place  consent  to  its  being  removed,  still 
he  knew  it  was  removed,  and  permitted  it  to  remain  torn  up, 
when  he  had  the  power  and  authority  to  replace  it,  or  have  it 
laid  down  again.  It  is  equally  clear  that  his  wife  had  nothing 
to  do  with  it  in  any  shape,  way,  or  manner. 

The  court  instructed  the  jury  as  follows:  ''Gentlemen,  if 
you  believe,  from  the  evidence,  that  the  defendant  had  charge 
<tf  the  work  of  putting  in  the  foundation  and  erecting  the 
building  upon  the  lot  in  question,  and  had  the  care  of  the 
premises  to  which  the  sidewalk  belonged,  and  that  the  planks 
of  the  sidewalk  were  removed,  although  by  some  persons  other 
than  the  defendant,  and  without  his  direction,  but  were  re- 
moved for  the  purpose  of  hauling  material  upon  the  lot  for  the 
construction  of  the  building,  and  that  the  defendant  had  con- 
trol of  the  sidewalk,  and  knew  that  the  opening  through  it 
was  used  for  hauling  building  material  upon  the  lot,  and  that 
the  sidewalk  was  in  fact  out  of  repair,  and  in  a  dangerous 
condition  at  the  time  the  accident  occurred,  and  if  you  further 
find  that  the  defendant  was  guilty  of  negligence  in  permitting 
it  to  be  and  remain  open  and  out  of  repair,  and  in  a  dangerous 
condition,  and  in  consequence  thereof  the  plaintiff  was  injured 
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wHlioot  fault  on  her  part,  then  I  instruct  yon  that  the  defend- 
ant would  be  liable,  although  the  title  to  the  property  was  in 
Us  wife,  and  the  defendant  was  acting  for  her  in  the  erection 
cf  the  building." 

The  jury  found  for  the  plaintiff,  assessing  her  damages  at 
1350. 

There  are  but  two  assignments  of  error  in  this  court:  1« 
That  the  court  erred  in  not  directing  the  jury  to  find  for  the 
defendant;  2.  That  the  court  erred  in  the  instruction  given 
above. 

The  counsel  for  the  defendant  maintain  that  the  defendant 
waa  the  agent  of  his  wife,  and,  as  such  agent,  was  not  liable 
fir  the  injury  to  plaintiff. 

That  permitting  the  walk  to  remain  as  it  was,  after  being 
lorn  up  by  an  employee  of  his  wife,  his  principal,  was  a  non« 
feasance,  and  not  a  misfeasance;  that  for  an  omission  of  duty, 
cr  non-feasance,  he  is  liable  to  no  other  person  than  his  prin- 
cipal; that  the  authorities  are  uniform  that,  when  an  agent 
neglects  to  perform  a  duty  which  his  principal  owes  to  third 
persons,  who  are  thereby  injured,  their  remedy  is  against  the 
principal,  and  not  the  agent. 

We  are  satisfied  that  the  instruction  of  the  court  was  cor- 
net, and  there  was  sufficient  evidence  to  support  the  finding 
cf  the  jury. 

The  defendant  had  the  entire  control  and  management  of 
the  erection  of  the  building  and  the  premises,  the  same  as  if 
H  had  been  his  own;  and  the  record  fails  to  show  that  his 
wife  bad  anything  to  du  with  it,  except  to  consult  with  him 
as  to  the  plan  of  the  building.  He  testifies  that  all  the  work 
and  materials  were  paid  for  with  her  money,  but  he  did  the 
hiring,  buying,  and  paying.  The  wife  did  not  exercise  any 
control  or  management  about  the  erection  of  the  building  in 
any  way. 

The  negligence  charged  in  the  declaration  was  not  alone 
the  tearing  up  or  removal  of  the  walk,  but  also  in  allowing  it 
lo  remain  torn  up  and  in  a  dangerous  condition  from  April 
nntil  the  time  of  the  injury. 

Every  day  it  was  so  permitted  to  remain,  when  the  defend- 
ant  had  the  entire  control  of  it,  and  the  authority  without 
question  to  replace  it,  was  a  wrong  and  a  misfeasance.  It  was 
his  duty,  knowing  that  the  walk  was  removed,  being  present 
and  having  complete  control  of  the  work,  to  have  it  put  down 
agidn,  and  made  reasonably  safe  for  travel. 
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Chief  Justice  Gray,  in  Osborne  v.  Morgan^  130  Mass.  102,  39 
Am.  Rep.  437,  says:  ''It  is  often,  said  in  the  books  that  an 
agent  is  responsible  to  third  persons  for  misfeasance  only,  and 
Dot  for  non-feasance But  if  the  agent  once  actually  un- 
dertakes and  enters  upon  the  execution  of  a  particular  work, 
it  is  his  duty  to  use  reasonable  care  in  the  manner  of  execut* 
ing  it,  so  as  not  to  cause  any  injury  to  third  persons  which 
may  be  the  natural  consequence  of  his  acts;  and  he  cannot, 
by  abandoning  its  execution  midway,  and  leaving  things  in  a 
dangerous  condition,  exempt  himself  from  liability  to  any  per- 
son who  suffers  injury  by  reason  of  his  having  so  left  them 
without  proper  safeguards.  This  is  not  non-feasance,  or  doing 
nothing,  but  it  is  misfeasance, — doing  improperly." 

In  the  case  before  us,  the  defendant  had  entered  upon  the 
work  of  erecting  this  building.  One  of  the  men  whom  he  en- 
gaged to  haul  brick  for  the  building  took  up  this  walk  with- 
out his  consent,  and,  for  the  purposes  6i  this  case  let  it  be 
laid,  against  his  orders.  But,  knowing  it  to  be  taken  up,  and 
dangerous,  he  leaves  it  in  this  dangerous  condition  from  day 
io  day,  and  permits  the  men  in  his  employ  and  under  his 
control  to  drive  through  it,  making  it  still  more  dangerous. 
He  was  bound  to  use  reasonable  care  in  the  erection  of  this 
building,  so  as  not  to  cause  injury  to  third  persons.  The 
using  of  this  spot  to  drive  teams  through  into  the  lot,  with  his 
knowledge  and  tacit  permission,  to  say  the  least,  as  he  could 
easily  have  forbidden  it  and  replaced  the  walk,  was,  in  law, 
his  act,  and  he  must  be  held  responsible  for  the  consequences 
of  it 

To  say  that  he  only  was  guilty  of  a  non-feasance — an  omis- 
sion of  duty  to  his  principal — does  not  cover  the  case.  He 
not  only  omitted  a  duty  he  owed  to  the  traveling  public,  but, 
by  his  acts,  he  increased  the  danger,  and  every  day  committed 
A  wrong,  and  was  guilty  of  a  misfeasance,  in  keeping  this  walk 
torn  up,  and  using  it  as  a  drive-way,  in  the  execution  of  a 
particular  work  which  he  had  entered  upon,  and  of  which  he 
had  complete  superintendence  and  control. 

Irrespective  of  his  relation  to  his  principal,  he  was  bound, 
while  doing  the  work,  to  so  use  the  premises,  including  this 
sidewalk,  as  not  to  injure  others.  Misfeasance  may  involve, 
to  some  extent,  the  idea  of  not  doing;  as  where  an  agent, 
while  engaged  in  the  performance  of  his  undertaking,  does 
oot  do  something  which  it  was  his  duty  to  do,  under  the  ciiv 
<mmstanoes;  as,  for  instance,  when  he  does  not  exercise  that 
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care  whfcb  ft  dne  regard  for  the  rights  of  others  would  require. 
This  is  not  doing,  but  it  is  the  not  doing  of  that  which  is  not 
imposed  upon  the  agent  merely  by  his  relation  to  his  princi- 
pal, but  of  that  which  is  imposed  upon  him  by  law,  as  a  re- 
sponsible individual,  in  common  with  all  other  member^  of 
society.  It  is  the  same  not  doing  which  constitutes  negli- 
gence in  any  relation,  and  is  actionable:  Mecbem  on  Agency* 
sec.  572. 
The  judgment  must  be  affirmed. 


Emplotxb  avo  Emplotks — Nmugxnob  or  EicPLoras.  —When  a  fon- 
man  haa  ezoliuiTe  control  orer  a  bailding  and  ita  oonatmetioQ,  atanding  in 
the  plaoa  of  hia  amployer,  any  negligence  of  anch  foreman  oanaing  injniiea 
to  a  workman  caate  the  responsibility  therefor  npon  the  employer,  nnlen 
the  injured  man  ia  barred  by  contribntory  negligence:  8laUr  r,  ChapmoMt 
67  Mich.  523;  II  Am.  St  Rep.  603;  for  a  principal  ia  responsible  for  the 
negligence  of  hia  agent,  to  whose  care  he  intmsta  the  entire  charge  of  hla 
bosiness:  Note  to  Slater  t.  Chapman^  11  Id.  696. 

PanrciPAL  and  Aosmt.  —  An  agent  is  personally  liable  for  injnriea  result- 
ing from  his  negligence,  which  amonnts  to  a  miafeasanoe:  BeU  ▼.  Jo$9djfn,  3 
Gray,  800;  63  Am.  Dec  741,  and  caaes  in  note  742;  compare  Campbell  t. 
Portland  Sugar  Co,,  62  Me.  552;  16  Am.  Rep.  503;  Jenne  ▼.  i^aMm,  43N.  J.  L. 
257;  39  Am.  Rep.  578. 

But  an  agent  having  charge  of  real  eatate  ia  nut  liable  for  an  injury  an^ 
tained  by  a  third  person  by  reason  of  the  agent's  neglect  to  keep  the  prem- 
ises in  repair:  DeUmey  ▼.  Bochereau,  34  La.  Ann.  1123;  44  Am.  Rep.  456; 
compare  BiaaeU  v.  Rodent  34  Ma  63;  84  Am.  Dec  71,  and  particularly  caaea 
in  note  76,  which  seem  to  be  contrary  to  the  rnle  aa  laid  down  in  BeiU  ▼.  t/be- 
mlyn,  3  Gray,  309;  63  Am.  Dec  741. 

Ss&TANT's    LlABlLITT    TO    FTLLOW-SIRTAimi    TOR    NlOUOEMOB:  KotO    tO 

AUrro  ▼.  Jagfdih,  64  Am.  Dec  58-60. 
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EzaounoHs  —  Exbmftions.  —  Salb  of  Exkmpt  PnopBinT  Is  roid,  and  those 
participating  therein  are  trespassers. 

Executions — LiABiLrrr  ov  Indkmnivisd  Oitioer  iob  Failurb  to  Lryt 
ON  Exempt  Pbopbrtt.  —  An  officer,  although  indemnified,  is  not  bound 
to  levy,  if  in  good  faith  he  believes  the  property  exempt,  or  that  the  levy 
would  be  illegaL 

Executions  —  Liabilitt  ov  Officer  for  Failure  to  Lett.  —  The  defense 
that  there  was  no  property  to  be  found  liable  to  seizure  belonging  to  the 
judgment  debtor  named  in  the  execution  is  always  open  to  the  officer, 
whether  indemnified  or  not,  and  ia  agood  defense  in  an  action  for  refusal 
to  levy. 

Bxemptions  —  Who  mat  Claim.  —  Where  partners  each  claim  the  statutory 
exemption  in  a  stock  of  goods,  and  it  is  shown  that  one  of  them  is  a  oai^ 
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pvitor,  ftud  works  mors  or  Iom  «k  hb  trado  as  moh,  ooqumI  lunrs  a  right 
togotoiho  Jury  on  Iho  ihoory  that  his  prinoipal  bnsiBSSB  is  that  of  i^ 
sarpontor,  and  thai  thorsfors  ho  is  not  ontitlod  to  anj  ezomptioa  in  th» 
stook  of  goods. 

Jame9  H.  McDonald^  for  the  appellant. 
WaUer  BarlaWf  for  the  defendants. 

M0B8X,  J.  This  is  an  action  brought  npon  a  constable's 
bond,  under  section  6988,  Howell's  Statutes. 

The  plaintiff  in  this  suit,  on  the  fifth  day  of  December,  1885, 
began  an  attachment  suit  against  Daniel  S.  Hibbard  and  Car- 
lie  V.  Hibbard.  The  writ  was  placed  in  the  hands  of  the  de- 
fendant Bentley,  who  was  a  constable  in  the  township  of  Mon- 
guagon,  Wayne  County. 

Under  the  writ,  Bentley  levied  upon  certain  goods  belong- 
ing to  the  Hibbards,  and  held  them  by  virtue  of  the  same 
until  judgment  was  rendered  in  the  attachment  suit.  Execu- 
tion was  issued  on  the  judgment,  and  put  in  the  hands  of 
Bentley,  who  levied  on  the  same  goods  under  such  execution. 
Before  Bentley  made  the  last  levy  he  demanded  a  bond  of  in- 
demnity from  plaintiff,  which  was  given,  as  plaintiff  testifies, 
upon  the  express  condition  that  Bentley  would  go  on  and 
make  the  levy.  After  Bentley  made  the  levy  under  the  exe- 
cution, he  advertised  the  goods  for  sale.  He  postponed  the 
day  of  sale  twice,  and  finally  returned  the  goods  to  the  Hib- 
bards, against  the  protest  and  without  the  consent  of  plaintiff. 

It  appeared  on  the  trial  of  this  case  in  the  court  below  that 
Carrie  V.  Hibbard  carried  on  a  millinery  store,  and  the  goods 
levied  upon  and  afterwards  surrendered  up  to  her  by  the  con- 
stable, Bentley,  were  millinery  goods.  The  defendants  gave 
evidence,  under  plaintiff's  objection,  that  Daniel  8.  Hibbard 
was  the  father  of  Carrie  V.,  and  in  partnership  with  her  in 
business,  and  that  the  goods  belonged  to  their  stock  in  trade, 
and  was  all  they  had,  and  not  over  three  hundred  dollars  in 
value,  and  therefore  exempt. 

The  constable  testified  that  he  returned  the  goods  on  de- 
mand, because  he  found  they  were  exempt. 

The  court  instructed  the  jury  that  if  the  Hibbards  were  in 
copartnership,  and  these  goods  were  not  worth  over  five  hun- 
dred dollars,  and  were  their  stock  in  trade,  they  would  be  ex- 
empt and  the  plaintiff  could  not  recover;  if  the  jury  did  not 
find  these  facts,  the  plaintiff  was  entitled  to  a  verdict.  The 
my  found  for  the  defendants. 


S14  COVILLB  V.  BfiNTLKT.  [Miclu. 

It  is  oontended  by  plainti£f'8  counsel  that  the  defendant 
Bentley,  having  demanded  and  obtained  from  the  plaintiff  a 
bond  of  indemnity,  was  thereby  estopped  in  this  suit  from 
making  the  defense  that  the  goods  were  exempt.  In  other 
words,  that  Bentley  was  bound  to  proceed  to  levy  and  sale  of 
these  goods,  even  if  he  knew  they  were  exempt,  or  else,  under 
the  statute,  pay  to  the  plaintiff  the  amount  of  the  judgment, 
and  interest,  against  the  Hibbards. 

We  do  not  think  this  contention  correct.  If  the  goodS' 
levied  upon  were  exempt,  it  could  have  been  of  no.  benefit  to 
plaintiff  to  sell  them  under  the  execution,  as  the  sale  would 
have  been  void,  and  those  participating  in  it  trespassers.  Nor 
was  the  defendant  Bentley,  because  he  had  demanded  and  re- 
eeived  a  bond  of  indemnity,  bound  thereby  to  commit  a  tres- 
pass, and  subject  himself  to  damages. 

An  ofBcer,  although  indemnified,  is  not  bound  to  levy,  i^ 
in  good  faith,  he  believes  such  levy  would  be  illegal,  and  can 
maintain  its  illegality  when  sued  upon  his  bond.  The  defense 
that  there  was  no  property  to  be  found  liable  to  seizure,  of  the 
judgment  debtor  named  in  the  execution,  is  always  open  to 
the  officer,  whether  indemnified  or  not,  and  is  a  good  excuse 
in  an  action  for  refusal  or  neglect  to  levy. 

But  the  court  erred  in  stating  to  counsel  that  "they  need 
not  argue  to  this  jury  that  Hibbard's  principal  business  was 
that  of  a  carpenter,  as  there  is  no  evidence  that  he  had  any 
tools  of  the  value  of  $250." 

There  was  testimony  tending  to  show  that  Daniel  S.  Hib- 
bard  was  a  carpenter,  and  worked  more  or  less  at  his  trade  as 
«ach;  that  Miss  Hibbard  did  all  the  work  in  the  store;  and 
that  her  father  was  away  at  work  at  his  trade  when  he  could 
.get  work;  and  that  his  principal  business  for  many  years  had 
been  that  of  a  carpenter;  that  he  had  a  few  tools,  and  worked 
by  the  day.  The  value  of  the  tools  was  not  shown,  nor  do  we 
think  it  was  material. 

The  counsel  had  the  right  to  go  to  the  jury  upon  the  theory 
that  his  principal  business  was  that  of  a  carpenter,  and  to 
establish  such  fact,  if  he  could.  If  so,  only  $250  of  the  millin- 
ery goods  would  have  been  exempt,  to  wit,  the  exemption  of 
Miss  Hibbard,  no  matter  what  his  tools  or  stock  in  trade  as  a 
•carpenter  was  worth. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
4t  new  trial  granted,  with  costs. 


Joney  1889.]  Covillb  v.  Bbntlbt.  Silt 

Dorr  Ain>  Liabiutt  ot  OmoBR  vpok  Rionviiro  a  Boin>  ov  Ixdbic- 
nrr.  —  Wh«n  mi  officer,  before  or  «fter  the  lery  of  an  execution  or  writ  of 
Attaelimentk  demands  and  accepts  of  the  plaintiff  a  bond  indemnifying  him 
against  any  loss  or  damage  he  may  sustain  by  reason  thereof,  he  is  bound,  at 
his  peril,  to  sell  the  property  seized,  whether  it  belongs  to  the  judgment  de-. 
fondant  or  not:  FUler  ▼.  Fosmrd,  7  Pa.  St  541;  49  Am.  Deo.  492;  WaJb- 
nunUkw.  FremeU,  7  IVl  St  206-216;  Cormn  t.  Huni,  14  Id.  510;  53  Am.  Dee. 
668;  Vam  Ckef  ▼.  FUH,  15  Johns.  147:  WaUrman  r.  Frank,  21  Mo.  108; 
M9am  Y.  Thuntcn,  63  Iowa,  122;  CmmeUy  ▼.  Walker,  45  Pa.  St  449;  Harri- 
mm  T.  AUen,  40  N.  J.  L.  556;  Stone  v.  Pointer,  5  Munf.  287.  "Unless  he  is 
so  bound,  the  giring  of  the  bond  by  the  creditor  is  a  vain  ceremony.  He  is 
not  only  so  bound,  but  he  is  sheltered  from  auy  action  by  the  party  claiming 
the  property,  unless  the  obligors  in  the  bond  prove  insolvent."  "Where  he  has 
received  adequate  security,  or  a  tender  of  it,  he  is  bound  to  go  on,  or  to  hold 
back  at  his  periL  It  has  been  said  that  a  contract  of  indemnity  for  selling 
goods  known  to  him  to  be  the  property  of  a  stranger  would  be  illegal  and 
▼Old  as  a  contract  to  violate  the  law.  Not  so.  What  he  supposes  to  be  knowl- 
edge  may  be  no  more  than  opinion,  and  possibly  an  erroneous  one;  but  the 
execution  ereditor  may  entertain  a  different  opinion,  and  consequently  be 
entitled  to  haTS  its  accuracy  tested  by  experiment  at  his  own  cost ":  Fitkr  v. 
Foeaard,  ewpra.  It  has  been  held  that  though  a  statute  permits  a  delivery 
bond  to  be  given  for  property  seised,  it  does  not  deprive  a  third  party  of  n 
trial  of  a  claim  of  right,  but  the  execution  plaintiff  may  compel  the  officer,  upon 
giving  an  indemnity  bond,  to  proceed  and  sell  notwithstanding  a  verdict  in 
favor  of  the  claimant:  Watermam  v.  Frank,  21  Mo.  108;  Van  CU^y.  Fieet, 
15  Johns.  147;  contra,  Fiaher  v.  Gordon,  8  Mo.  386.  The  phrase  that  the  offi- 
cer upon  being  indemnified  is  bound  to  sell  "  at  his  peril,"  hss  thus  been  ex- 
plained in  LmmnU  ▼.  Kauon,  43  Barb.  373-376:  "  It  was  held,  however,  by 
the  supreme  court  of  this  state  in  Bagley  v.  BaUe,  8  Johns.  185,  and  Van 
CkrfY.  Fleet,  15  Id.  147,  that  if  the  plaintiff  in  the  execution  tenders  a  suffi- 
cient bond  of  indemnity  to  the  sheriff  an  inquisition  will  not  justify  that 
cffioer  in  returning  that  the  defendant  has  no  goods,  if  the  fact  turn  out  to  be 
otherwise.  This  is  upon  the  ground  that  the  inquintion  is  not  conclusive  ot 
the  right  of  property,  but  is  merely  designed  to  protect  the  officer,  and  the 
indemnity,  when  tendered,  has  the  same  effect  But  even  after  a  levy  and 
inquintion  finding  the  goods  to  be  the  property  of  the  defendant,  I  appre- 
hend the  sheriff  is  at  liberty  to  return  nuUa  bona,  provided  he  acts  in  good 
faith,  but  in  so  doing  he  assumes  the  responsibility  of  proving  property  out  of 
the  defendant  in  the  execution,  and  thus  supporting  his  return;  and  I  think 
it  reasonable  to  hold  that  he  may  make  the  same  return  after  indemnity,  but 
in  so  doing  he  assumes  the  like  responsibility;  and  this  is  what  is  meant  by 
the  expression  in  the  books,  that  in  such  cases  he  acts  at  his  peril."  In  this 
case  it  was  held  that  after  an  officer  has  seized  property  under  a  writ  of  at- 
tachment, and  has  advertised  it  for  sale  under  the  execution  issued  in  the 
caee^  upon  reoeiving  indemnity  from  the  execution  plaintiff,  he  may  make  re- 
tain on  the  execution  nulla  bona  when  the  property  is  taken  out  of  his  pos- 
sossion,  provided  he  acts  in  good  faith,  but  in  so  doing  he  assumes  the 
responsibility  of  proving  the  property  out  of  the  execution  defendant,  and 
thus  supporting  his  return. 

It  seems  to  be  the  general  doctrine  that  the  fact  that  the  officer  has  re- 
ceived n  bond  of  indemnity  does  not  subject  him  to  liability  for  a  surrender 
cf  the  property  cr  refusal  to  levy,  if  such  property  was  in  fact  not  really 
inbjeet  to  the  executicMi:  Lumtnie  v.  Kauon,  supra;  Comtnonwealth  v.  Wai- 
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mettgk,  6  Wbark  117t  ChnummweaUh  t.  Vamt^  07  Pa.  St  S4;  HambiH  t. 
Berndem,  8  Hnmpli.  S4.  Bat  in  all  nioli  euM  iha  bordtn  of  proof  Is  on  tlio 
ottoor  to  alioir  ai&miatiToly  that  the  property  was  not  in  the  ezeootion 
defendant  or  wae  not  eubjeot  to  levy.  The  mlp  k  thna  Ujyd  doim  in  Wmd^ 
worth  T.  Wamker^  46  Iowa,  396;  61  Id.  606.  An  offieer  holding  pruporty  in 
hie  poesesrion  ander  attachment  may*  in  hia  dieeretioDy  releaee  the  aamo 
vpon  the  olaim  of  a  third  party  to  ite  ownenhip;  Imt  the  officer  doee,ao  at 
hie  peril,  and  the  harden  of  proof  ii  on  him  to  eetablish  that  the  attached 
property  does  not  belong  to  the  exeention  defendant^  or  ia  not  liable  to  eeis- 
nre.  To  the  tame  effect, /'rej&er^  ▼.  ./oAjm)!!,  71  Tex.  666.  So  a  iheriff  lory* 
ing  on  property,  and  to  whom  is  given  a  bond  of  indemnity  by  the  plaintiff  la 
not  boand  to  sell  at  all  haaards;  bat,  npon  refasing  to  sell,  he  aasnmee  tho 
burden  of  proving  affirmatively  that  the  judgment  debtor  had  no  title  to 
sell:  Jaekton  v.  DaggeU,  43  Uun,  647. 

When  an  officer  has  taken  an  ample  bond  of  indemnity  from  the  exeention 
plaintiff  to  relieve  him  from  liability  for  selling,  and  he  has  proceeded  to  sell 
goods  not  belonging  to  the  exeention  defendant,  he  mnst  look  to  the  bond  aa 
secnrity  against  the  claims  of  third  parties,  and  he  cannot^  in  an  action 
against  him  by  the  exeention  plaintiff  to  recover  the  amount  realiaed  from 
the  sale,  set  up  the  title  of  a  third  person  to  the  property  sold,  unless  he  has 
been  sued  by  the  adverse  claimant,  and  recovery  has  been  had  against  him 
for  wrcngfnlly  selling  the  property:  AdamM  v.  Diuton,  44  N.  J.  L.  662;  J^ae- 
Jknuf  V.  Haher,  21  Wend.  264. 

A  distinction  has  been  drawn  between  the  liability  of  an  officer  levying  an 
attachment  after  indemnity  has  been  given,  and  his  liability  under  the  same 
circumstances  when  levying  an  execution.  Thus  it  has  been  determined  that, 
in  the  former  case,  by  showing  sufficient  cause  for  the  release  or  snrrender  of 
the  attached  goods,  he  may  relieve  himself  from  liability:  Wadaoorth  v.  Wal' 
Uiar,  46  Iowa.  896;  61  Id.  606;  while  in  the  latter  case  he  is  estopped  by  re- 
ceiving the  bond  of  indemnity  from  relieving  himself  from  liability  for  fail- 
ure to  subject  the  property  to  the  execution,  and  will  not  be  permitted  to 
prove  that  it  was  not  in  fact  the  property  of  the  exeention  defendant:  Auns 
T.  Tkmwtom,  68  Id*  122;  Oormm  v.  HufO,  14  Pa.  St  610;  68  Am.  Deo.  66& 
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176  MICHXOAK,  268.] 

Ihsurahcb  oh  MoBTQAaiD  Propxbit  —  EnrioT  or  FoRBOLosuBn.  —  Where 
insurance  is  taken  on  mortgaged  property  with  knowledge  that  the 
mortgage  is  overdue,  and  through  an  accidental  omission  on  the  part  of 
the  agent  the  insurance  ia  not  made  payable  to  the  mortgagee,  the  in- 
sured being  ignorant  of  the  English  language,  and  relying  npon  the 
agent,  the  mere  commencement  of  foreclosure  proceedings  will  not  avoid 
the  policy,  notwithstanding  it  provides  that  it  shall  become  void  if  any 
proceedings  are  taken  to  foreclose  a  lien  upon  the  property. 

Bariworth  and  Cohb^  for  the  appellant 
T.  W.  Aiwoodf  for  the  plaintiff. 
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Campbell,  J.  Plaintiff  recovered  below  on  a  policy  of  fire 
iosorance,  the  defense  set  up  being  a  forfeiture  under  a  mort- 
age. The  policy  contained  provisions  to  the  effect  that  if  the 
prperty  be  "sold  or  transferred  or  encumbered  by  mortgage  or 
otherwise  without  the  written  consent  of  this  company,  or  if 
proceedings  to  foreclose  any  lien  shall  be  commenced  in  any 
way,  or  notice  thereof  shall  be  given,  or  if  said  property,  or 
any  part  thereof,  shall  be  levied  upon,  or  any  changes  take 
place  in  the  title  or  possession,  whether  by  legal  process,  judi- 
cial decree,  or  voluntary  transfer,  then,  and  in  every  such  case, 
this  insurance  shall  be  void." 

The  breach  of  condition  alleged  was,  that,  before  the  loss, 
proceedings  were  taken  to  foreclose  a  lien. 

The  policy  was  dated  September  18,  1886,  and  was  to  run 
till  September  18, 1889.  The  loss  was  on  April  14, 1888.  The 
foreclosure  suit  was  begun  August  25, 1887,  in  chancery,  and 
A  decree  was  rendered  in  September,  1887,  for  a  sale  after  Sep- 
tember 1, 1888. 

It  appeared  that  Mr.  Gibbs,  defendant's  local  agent,  had  in- 
sured the  same  premises  before  in  other  companies,  and  had 
been  fully  informed  of  the  mortgage,  and  had  made  the  insur- 
ance payable  to  the  mortgagee  as  her  right  should  appear.  It 
is  also  shown  by  the  testimony  of  Mr.  Gibbs  that  the  omission 
of  that  clause  in  this  policy  was  accidental,  and  not  intended. 
Plaintiff  testified  to  his  own  ignorance  of  English,  and  his  re- 
liance on  the  agent  for  correct  information,  which  he  claims 
was  not  given  him.  The  mortgage  had  been  overdue  for  some 
years  before  the  policy  was  issued. 

We  do  not  see  any  essential  difference  between  this  case  and 
that  of  Michigan  State  Ins.  Co.  v.  Lewis^  30  Mich.  41,  47,  48. 
The  mortgage  was  known  to  be  overdue,  and  liable  to  foreclos- 
ure at  any  time,  while  the  mortgagor  could  not  be  deprived  of 
any  of  his  possessory  rights  or  rights  of  redemption  until  the 
sale,  which  could  not  be  earlier  than  the  fall  of  1888.  There 
could  be  no  change  affecting  title  or  possession  till  that  time, 
and  there  could  be  very  little  object  in  procuring  and  paying 
for  insurance  that  might  be  avoided  within  twenty-four  hours 
if  the  defense  is  available.  It  was  said  in  that  case  that  the 
mere  commencement  of  a  foreclosure  under  such  circum- 
stances would  not  avoid  the  policy,  and  we  are  not  inclined 
to  depart  from  that  doctrine. 

It  is  unfortunate  that  the  record  does  not  show  more  fully 
the  documents  relied  on.     It  is  left  in  doubt  by  the  return 
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whether  the  defendant  was  not  notified  in  writing  of  the  whole 
title,  and  of  .the  purpose  to  protect  the  mortgage  interest.  Bat 
we  have  enough  to  show  that  the  existence  of  the  mortgage 
was  not,  by  itself,  of  any  effect  in  impairing  the  policy,  and 
the  destruction  of  it  by  the  beginning  of  foreclosure  would  be 
a  consequence  not  reasonable,  and  not  to  be  inferred  without 
convincing  provisions,  which  we  do  not  discover,  as  changing 
the  former  decision  of  this  court. 

We  think  the  judgment  should  be  affirmed. 

LvsuaAKoa.  —  If  the  policy  reqaires  the  etateroeat  of  oertain  facts»  and 
their  ezpreasion  in  the  policy,  and  the  insured  states  the  facts  to  an  agents 
hut  the  agent  does  not  insert  them  in  the  policy  issued,  the  omission  cannot 
be  allowed  to  prejadice  the  insured:  Lywndng  Fire  Im,  Co.  ▼.  JadttOHt  S3 
HL  302;  26  Am.  Rep.  386. 

Imsusaucb.  —  Where  a  woman,  ignorant,  and  unable  to  read  Bnglish,  pro 
cured  insurance  upon  property  owned  by  her  children,  but  in  which  she  had 
a  dower  interest,  and  it  appearing  she  did  not  know  the  distinction  between 
"dower"  and  "fee,**  and  was  ignorant  of  the  provisions  of  the  policy  stipu- 
lating for  a  forfeiture  if  the  assured  did  not  own  in  fee  the  insured  property, 
the  policy  was  valid,  where  the  agent  had  knowledge  of  the  facts,  and  there 
was  no  fraud  on  the  part  of  the  assured:  Hartford  Ins,  Cb.  v.  Hoot;,  87  Ky. 
632;  compare  Baher  v.  Ohio  Farmen*  Ins.  Co,,  70  Mich.  199;  U  Am.  St  Rep. 
485,  and  note;  Horns  Mutual  F.  In$.  Co.  t.  Oa^^fiM,  60  QL  124;  14  Am. 
Rep.  27. 
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ITS  Michigan,  SS8.J 

LiBSL.  —  PxTBLioATioir  OF  Nbwspapbx  Itsm  OoNnsaiDLT  Umtbox  n 
SiYBRAL  PABTIOI7LAB8,  all  of  which  tended,  in  the  ocmneotion  uaed,  to 
carry  the  impression  that  the  parties  named  therein  were  guilty  of  felony, 
is  clearly  libelous  per  oe,  and  the  question  for  the  jury  is  only  one  of 
damages. 

LiBBL.  —  No  Nbwbpapbb  has  Akt  Rjort  to  trifle  with  tlie  reputation  of 
any  citizen,  or  by  carelessness  or  recklessness  to  injure  his  good  name 
and  business  without  answering  for  the  libel  in  damages,  and  the  greater 
the  circulation  of  the  paper  the  greater  the  wrong,  and  the  more  reason 
why  greater  care  should  be  exercised  in  the  publication  of  personal 
items. 

LiBBL.  —  Newspaper  Reporter  ha8  No  Right  to  collect  stories  on  the 
street,  or  gather  inf  urmation  from  policemen  or  magistrates  out  of  court, ' 
about  a  citizen,  to  his  detriment,  and  to  publish  them  as  facts  in  hia 
newspaper.  If  true,  such  pablication  may  be  privileged;  but  if  false, 
the  newspaper  is  reupousible  to  any  one  who  is  wronged  thereby. 

LiBBL  —  False  Publicatium  of  Arrest  akd  Impriaonmbmt. — A  par^ 
cannot  be  subjected  to  the  wrong  and  outrage  of  a  false  publication  of 
his  arrest  and-  imprisonment,  looking  toward  his  guilt,  without  remedy; 
and  no  excuse  of  the  demand  of  the  public  for  news,  or  of  the 
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and  magnitada  of  newapaper  work,  oan  araQ  to  altar  tho  law«80  aa  to 
leaTO  the  nijiired  party  without  redroM  and  reoompenaa  for  a  wrong* 
which,  under  the  law,  oan  never  be  adequately  oompenaated  to  one  wh» 
▼alnea  hia  reputation  more  than  money. 

Ldbl— PuYiLBon>  CoMMVitiOATiOHa. — The  truth  ia  privileged  when  pub- 
Uahed  firom  good  motivei  and  for  justifiable  ends,  and  that  which  ia  not 
true,  but  honestly  believed  to  be  true,  and  publiahed  in  good  faith  bj 
one  in  the  performance  of  public  or  o£5cial  duty,  in  certain  cases,  is  alao 
privileged. 

liiBKL  —  PRiyiLXQVD  CoMMninoATiONS.  — Communications  made  to  a  body 
or  officer  having  power  to  redress  a  grievance  complained  o^  or  having 
oogniaance  of  the  subject-matter  of  the  communications,  to  some  intant 
or  purpose,  are  privileged,  and  ao  in  cases  where  the  communication  ia 
made  confidentially,  or  upon  requeat^  where  the  party  requiring  the  in* 
formation  has  an  interest  in  knowing  the  character  of  the  person  inquired 
after.  So  a  person  may  be  justified  when  honestly  endeavoring  to  via* 
dicate  hia  own  intereats,  aa  in  a  case  of  slander  of  title,  or  guarding 
against  any  transaction  which  might  operate  to  his  own  injury. 

LiBKL.  —  LiBurrT  or  tbx  P&ns,  aa  the  law  now  stands,  ia  only  a  more  as* 
tended  and  improved  use  of  the  liberty  of  speech  prevailing  before 
printing  beoame  general;  and,  independent  of  atatnte,  the  law  reoog* 
Biaaa  no  diatinctioii  in  principle  between  a  publication  by  a  newspaper 
and  a  publication  by  any  other  person.  A  newspaper  is  not  privile^^ 
aa  such,  in  the  dissemination  of  the  news,  but  is  liable  for  what  it  pub- 
lishes in  the  same  manner  aa  any  other  individuaL 

CorltM,  AndruBf  and  Leeie^  and  Edwin  F.  Condy^  for  the  ftp> 
pellant 

F.  A,  Baker^  for  the  defendant. 

MoBSB,  J.  On  Saturday,  February  11,  1888,  the  plaintiff 
and  one  Liester  B.  French,  two  reputable  citizens  of  Detroit, 
eroBged  over  to  Windsor.  French  went  to  Windsor  to  dispose 
of  about  twenty -seven  dollars  of  Canadian  postage-stamps 
which  be  had  purchased  of  Dr.  Kennedy,  of  Detroit  McAl- 
lister went  with  French,  because  the  latter  asked  him  to,  and 
did  not  know  what  was  the  object  of  French's  visit. 

After  they  arrived  at  Windsor,  they  met  a  Mr.  Ronald,  who 
redded  there,  and  walked  up  to  the  Manning  House,  which 
was  soon  to  be  opened,  for  the  purpose  of  looking  through  it, 
having  been  invited  to  do  so  by  Mr.  Ronald.  When  they  got 
there,  the  house  was  locked,  and  Mr.  Ronald  had  no  key  to  iL 
From  there  they  went  to  the  post-office.  French  went  to  the 
stamp-window,  and  asked  the  gentleman  there,  who  proved  to 
be  the  assistant  postmaster,  if  be  would  take  some  stamps 
^that  had  been  sent  to  us  on  the  other  side";  told  him  that 
he  got  the  stamps  from  a  physician  on  this  (American)  side. 
The  man  said  (so  French  testifies,  and  it  is  not  disputed): 
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^No,  we  cannot  take  them  here**;  and  directed  him  to  a  book 
or  stationery  store  a  few  doors  below.  McAllister  stayed  in 
the  postroffice  until  French  was  through,  but  did  not  know 
what  the  latter  was  doing. 

From  the  post-office  they  went  to  the  book-store.  French 
explained  at  this  store  how  he  came  to  have  the  stamps,  and 
offered  them  for  sale.  The  man  at  the  store  said  he  had  so 
many  on  hand  he  could  not  use  them,  and  directed  French 
to  another  book-store.  They  then  went  to  the  second  book- 
store, where  French  sold  about  ten  dollars'  worth  of  stamps, 
at  a  discount  of  from  three  to  five  per  cent.  Before  going  to 
this  store,  they  stopped  at  another  place,  where  French  offered 
«tampe  for  sale,  but  sold  none.  McAllister  knew  what  French 
was  doing  after  they  left  the  post-office.  French  might  have 
sold  all  his  stamps  at  the  book-store  at  ten  per  cent  discount, 
but  declined  to  do  so. 

As  they  came  out  of  this  store,  they  were  arrested,  and  taken 
to  jail  by  a  policeman,  accompanied  by  the  assistant  post- 
master. McAllister  wanted  to  know  what  the  trouble  was, — 
what  they  were  arrested  for, — but  received  no  answer.  French 
«aid:  *'If  there  is  anything  wrong,  if  you  will  take  us  to  the 
telephone  we  will  identify  ourselves.  Here  is  the  man  that 
owns  this  hotel  here.  I  can  telephone  to  him;  he  is  on  the 
other  side  of  the  river,  and  will  come  over.  I  am  well  ac- 
quainted with  business  men  over  there,  and  we  will  satisfy 
you  that  everything  is  all  right.''  The  officer  answered: 
^'That  don't  make  any  difference.  Oo  with  us,  and  we  will 
take  you  to  a  telephone  all  right." 

They  were  not  taken  to  a  telephone,  but  to  the  jail,  where 
they  were  searched,  and  everything  taken  from  them.  They 
told  the  officers  that  they  lived  in  Detroit,  and  who  they  were. 
The  effects  upon  them, — letters,  the  monogram  upon  McAl- 
lister's watch,  and  a  bank-book  in  the  possession  of  McAllister, 
— corroborated  their  story,  but  it  was  of  no  avail.  The  chief 
of  police.  Bains,  came  to  them  at  the  station  dressed  in  citi- 
zen's clothes,  and  asked  French  where  he  got  the  postage- 
«tamps.  French  asked  him,  "Who  are  you?  "  to  which  Bains 
replied,  ''None  of  your  business."  French  then  said:  ''Then 
it 's  none  of  your  business  where  I  got  them."  Thereapon 
Bains  fell  into  a  passion,  and  locked  them  up  in  different 
cells. 

After  they  were  locked  up.  Bains  asked  them  who  they 
4vcre,  and  if  they  knew  any  one  in  Detroit.    McAllister  told 
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where  he  lived;  that  he  boarded  at  the  Antisdel  Honse, 
but  had  been  away  from  there.  He  wished  to  send  for  Mr. 
Andms,  his  attorney,  bat  this  was  denied  him.  Bains  asked: 
*'  Do  yon  know  any  detective  in  Detroit? "  They  conld  not 
think  of  any,  and  then  Bains  said,  ^*If  you  don't  know  any 
detective  in  Detroit,  you  don't  live  there,''  and  went  away. 
They  were  put  in  jail  about  half-past  twelve,  and  remained  there 
until  about  seven,  p.  m.  About  three,  p.  m.,  detectives  McDonell 
and  Noble  came  over  from  Detroit,  and  were  asked  if  they 
knew  them,  and  McDonell  said  he  knew  McAllister  well,  and 
related  that  when  McAllister's  house  was  robbed  he  looked  up 
the  case  for  him.  He  also  said  that  he  had  seen  Mr.  French, 
but  conld  not  place  him,  but  knew  his  face  well.  McAllister 
said  to  Bains:  ''Yon  have  found  nothing  at  all  suspicions  on 
me.  Can't  you  let  ns  sit  in  the  office,  instead  of  putting  ns  in 
Che  cell  again?" 

But  Bains  said:  "No;  you  go  right  back  in  there.'' 

He  refused  to  let  them  occupy  the  same  cell.  French  told 
Bains  that  he  got  the  stamps  of  Dr.  Kennedy. 

Bains  came  in  at  one  time  with  a  piece  of  paper  in  his  hand, 
and  said:  **  French,  you  are  a  liar.  I  have  telegraphed  to  Dr. 
Kennedy,  and  he  says  he  don't  know  you." 

Bains  let  French  go  to  the  telephone  at  one  time,  but  for 
Bome  reason  he  could  not  get  Detroit;  and  Bains  said:  "Come 
away  from  there.  I  guess  you  don't  want  to  get  them  very 
bad,  anyway." 

It  seems  that  Mr.  Wigle,  the  postmaster,  made  a  complaint 
before  Alexander  Bartlett,  the  police  magistrate  at  Windsor, 
against  French  and  McAllister,  for  the  unlawful  sale  of  post- 
age-stamps, under  a  Canadian  statute   reading  as   follows: 

"No  person  other  than  a  postmaster  shall  exercise  the  busi- 
ness of  selling  postage-stamps  or  stamped  envelopes  to  the 
public,  unless  duly  licensed  to  do  so  by  the  postmaster-general, 
and  under  such  conditions  as  he  prescribes;  and  every  person 
who  violates  this  provision  by  selling  postage-stamps  or 
stamped  envelopes  to  the  public,  without  a  license  from  the 
postmaster-general,  shall,  on  summary  conviction,  incur  a 
penalty  not  exceeding  forty  dollars  for  each  offense":  88  Vict, 
e.  7,  see.  74,  being  R.  S.  Can.,  c  86,  sec.  106. 

Neither  French  nor  McAllister  had  any  knowledge  of  this 
statute,  or  that  they  were  doing  anything  wrong  in  selling  or 
•ffering  these  stamps  for  sale. 
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The  complaint  was  read  to  French  and  McAllister,  who 
were  taken  before  the  magistrate  for  that  purpose;  bat  the 
magistrate  swears  that  Mr.  Wigle  was  convinced,  by  the  time 
the  complaint  was  read,  that  they  were  innocent  of  any  inten- 
tional violation  of  the  law,  and  withdrew  it  No  complain! 
was  made  against  them  for  any  other  offense.  There  was 
some  talk  between  Mr.  Wigle  and  the  magistrate  about  the 
robbery  of  a  post-office  at  BothweU,  Ontario.  The  magistrate 
could  not  swear  that  the  chief  of  police  informed  him  that  he 
suspected  these  men  of  that  robbery,  but  thinks  it  quite  prob- 
able tiiat  he  did.  There  was,  the  magistrate  says,  no  hearing 
or  adjournment  on  the  complaint  made  by  Wigle.  Wigle 
withdrew  it,  and  that  was  the  end  of  it,  as  far  as  the  magis- 
trate was  concerned.  It  was  withdrawn  between  three  and 
four  o'clock,  p.  M. 

But  Mr.  Bains,  as  they  testify,  kept  these  men  incarcerated 
until  after  six  o'clock,  p.  m.,  and  told  them  then  that  he  was 
not  quite  satisfied,  but  they  could  go  if  they  would  come  back 
at  nine,  a.  m.,  on  Monday.  On  Monday  they  went  over,  and 
were  told  they  were  not  wanted.  Bains  swears  that  he  did 
not  require  them  to  return  on  Monday,  but  released  them  un- 
conditionally. While  in  Canada,  French  and  McAllister  re- 
ceived no  intimation  from  any  one  that  they  were  suspected 
of  the  Bothwell  robbery,  and  knew  nothing  about  it. 

The  Detroit  Free  Press  (daily),  on  Sunday,  February  12, 
188S,  contained  a  number  of  items  of  news  under  the  heading 
of  "Windsor.*'  In  these  items,  and  the  third  one  in  the  list, 
appeared  the  following:  "A  week  ago,  it  will  be  remembered 
that  a  safe  was  cracked  in  Bothwell,  and  that  two  thousand 
dollars  in  money  and  about  thirty  dollars'  worth  of  stamps 
were  stolen.  Yesterday  two  hard-looking  citizens  canvassed 
the  entire  business  part  of  Windsor,  in  the  effort  to  sell 
stamps  at  half-price.  They  at  last  tried  to  sell  the  stamps 
to  Postmaster  Wigle,  who  had  them  arrested.  They  were 
searched  at  the  station,  and  upon  one  of  them  was  found 
thirty  dollars'  worth  of  stamps.  They  gave  their  names  as 
Edward  H.  McAllister  and  Lester  B.  French.  Chief  Bains 
will  bold  them  to  await  developments." 

On  Tuesday,  the  14th  of  February,  1888,  under  the  heading 
of  '*  Windsor,"  the  Daily  Free  Press  published,  with  other 
items  of  news,  the  following:  "Edward  H.  McAllister  and 
liCster  B.  French,  the  men  who  were  arrested  on  Saturday  for 
trying  to  dispose  of  stamps  at  half-price,  have  been  released. 
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as  there  was  no  evidence  to  show  that  they  are  the  men  who 
are  wanted  at  Bothwell." 

It  is  not  shown  that  the  Free  Press  ever  made  any  other  or 
further  allnsion  to  the  matter.  The  plaintiff  brought  suit 
against  the  Free  Press  company  for  libel,  declaring  upon  the 
first  publication. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
that  on  the  fourth  day  of  February,  1888,  the  post-oflSce  build- 
ing at  Bothwell,  Ontario,  was  feloniously  broken  into  and 
entered  by  a  person  or  persons  unknown,  who  did  then  and 
there  steal  Canadian  postage-stamps  of  the  value  of  thirty 
dollars,  and  also  money,  jewelry,  goods,  and  other  personal 
property  of  the  value  of  two  hundred  dollars;  and  that  on  the 
eleventh  day  of  February,  1888,  the  plaintiff  went  to  Wind- 
Bor,  with  a  companion,  and  offered  for  sale  a  quantity  of 
Canadian  postage-stamps,  of  the  value  of  about  thirty  dol- 
lars, and  that  among  other  persons  to  whom  he  offered  them 
was  the  assistant  postmaster  at  Windsor;  that  said  assistant 
postmaster  reported  the  facts  of  said  burglary  and  larceny  at 
Bothwell,  and  the  attempt  of  said  plaintiff  and  his  companion 
to  sell  about  the  same  quantity  of  postage-stamps,  to  a  police- 
ofiBcer  at  Windsor;  that,  upon  such  information,  said  police- 
officer  had  reasonable  cause  to  suspect  the  said  plaintiff  and 
his  companion  to  have  been  guilty  of  the  felony  aforesaid; 
and  that  thereupon  the  said  police-officer,  by  virtue  of  his 
power  as  such  officer,  arrested  the  said  plaintiff  and  his  com- 
panion, and  took  them  before  Alexander  Bartlett,  a  police 
magistrate  in  Windsor,  to  be  dealt  with  according  to  law. 
^And  the  said  defendant  will  further  insist  and  prove  that  if 
it  published  the  alleged  libelous  article  set  forth  in  the  plain- 
tiff's declaration,  the  same  was  a  true  and  correct  account  of 
the  said  felony,  and  of  the  arrest  of  the  said  plaintiff  and  his 
companion  by  a  police-officer,  on  his  suspicion  that  they  were 
guilty  of  said  felony;  and  said  article  was  and  is,  in  that 
sense,  a  true  and  correct  statement  of  the  facts,  and  was  pub- 
lished as  a  privileged  publication,  and  for  good  purposes  and 
justifiable  ends." 

Upon  a  trial  had  in  the  circuit  court  for  the  county  of 
Wayne,  before  a  jury,  Hon.  C.  J.  Reilly,  the  presiding  judge, 
directed  a  verdict  for  the  defendant,  and  judgment  passed  ao- 
oordingly. 

It  is  to  be  presumed  that  the  trial  judge  held  the  pobliea^ 
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taon  to  have  been  privileged,  no  reason  being  stated  in  the 
record  for  his  action. 

In  addition  to  the  facts  of  the  arrest,  as  hereinbefore  stated, 
the  plaintiff  showed  that  he  then  lived  in  Bay  City,  Michigan, 
where  he  had  resided  since  October  16, 1888.  Previous  to  that 
time  he  had  lived  in  Detroit  fourteen  months;  two  years  before 
that  in  Chicago;  eight  months  before  going  to  Chicago  in  Flinti 
Michigan;  and  for  twenty-three  years  before  living  in  Flint  he 
had  resided  in  Detroit  steadily,  and  for  twenty  years  at  one 
place, —  244  Park  Street  At  the  time  of  bis  arrest  he  was 
dealing  in  and  owner  of  real  estate  in  Detroit;  and  French, 
his  companion,  was  also  in  the  same  business,  and  had  an 
office  on  Griswold  Street 

Plaintiff  first  saw  the  article  in  the  Free  Press  on  the  after- 
noon of  February  12,  1888.  Heard  some  parties  speaking 
about  it  at  the  house  where  he  boarded.  After  the  publication, 
people  halloed  to  him  upon  the  street  in  different  ways,  and  he 
also  received  letters  in  relation  to  it  At  the  time  he  was 
searched  he  had  two  fifty-cent  American  pieces,  and  two  five 
and  one  three  dollar  gold  pieces,  a  diamond  ring,  and  about 
fifty  dollars  in  money,  including  the  gold  pieces. 

The  defense  showed  the  commission  of  the  robbery  at  Both- 
well  by  some  unknown  person  on  the  night  of  February  4, 
1888.  William  Regan,  the  postmaster  at  that  place,  testified 
that  he  discovered  the  robbery  the  next  day,  and  at  once  no- 
tified the  post-office  inspector  at  London,  Ontario.  Bothwell 
is  about  sixty  miles  from  Windsor.  Regan  testified  that  about 
1110  of  Canadian  postage-stamps  were  taken,  and  about  $80 
in  money, — gold,  silver,  and  bills, — $194  in  all,  stamps  and 
money^  Some  jewelry  was  also  taken,  —  a  watch-chain  and 
some  charms,  —  and  some  gold  pieces, — one  five-dollar,  one 
two-and-a-half-dollar,  and  two  one-dollar  gold  pieces.  The 
five-dollar  piece  was  an  American  coin. 

The  defendant  proved  by  Bartlett,  the  magistrate,  that  this 
robbery  at  Bothwell,  under  the  laws  of  Ontario,  was  a  felony, 
and  the  selling  of  stamps  without  license  a  misdemeanor.  It 
also  appears  from  his  testimony  that  the  complaint  was  with« 
drawn  before  McAllister  and  French  were  required  to  plead 
to  it 

William  Bains,  the  chief  of  police,  was  also  sworn  on  behalf 
of  the  defendant  His  main  evidence  was  given  in  the  attempt 
to  justify  his  conduct  towards  the  prisoners  while  in  his  chargCi 
in  which  he  was  not  successful.    He  testified  that  he  gave  no 
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directions  to  have  them  arrested,  and  first  saw  them  at  the 
luck-ap,  where  he  went  after  hearing  of  their  arrest  Before 
their  arrest  he  had  received  from  Mr.  Parker,  the  post-office 
inspector  at  London,  the  following  letter: — 

**  PosT-oppics  Inspector's  Office. 

"  London,  7  Feby.,  1888. 

*^Dear  Sir, — I  beg  to  inform  you  that  on  the  night  of  Sat- 
urday, fourth  inst.,  the  Bothwell  P.  O.  was  burglarized,  and 
some  $200  in  cash  and  postage-stamps  stolen  from  the  safe. 
There  was  also  a  quantity  *of  jewelry  taken,  the  property  of 
the  postmaster's  wife,  consisting  of  1  gold  chain,  long,  with 
fancy  link;  2  lockets,  silver,  —  one  with  gold  chain  attached; 
2  gold  pencil-cases;  1  $5  gold  coin;  1  $2.50  do.;  2  $1  do.;  1 
sovereign,  with  a  hole  in  it,  and  the  name  *  Ella  Rose'  stamped 
across  the  face;  1  25c  gold  coin.  I  will  feel  obliged  if  you 
will  have  such  inquiry  made  by  your  staff  for  the  stolen  goods 
as  you  may  deem  necessary,  as  they  may  be  offered  for  sale  in 
your  locality.        Yours  truly, 

"  R.  W.  Parker,  P.  0.  Inspector. 

**  Mr.  Bains,  Chief  of  Police,  Windsor." 

He  was  present  when  French  and  plaintiff  were  searchedf 
and  saw  the  articles  found  upon  them,  and  after  they  were 
locked  up  reported  the  case  to  Mr.  Bartlett. 

He  testifies  that  the  finding  of  the  stamps  and  the  gold 
coins  upon  their  persons,  and  the  letter  he  had  received  from 
Parker,  led  him  to  believe  or  suspect  that  these  men  might 
have  had  something  to  do  with  the  Bothwell  robbery;  that  he 
sent  an  officer  over  to  Detroit  to  find  out  about  them,  and  to 
see  Dr.  Kennedy;  that  the  officer  returned  about  six  o'clock, 
p.  M.,  and  reported  that  the  doctor  said  he  had  sold  the  stamps 
to  French,  and  also  that  he  had  been  to  the  magistrate,  Bart- 
lett, who  instructed  him  to  release  them. 

On  cross-examination  Bains  testified:  — 

^Q.  Did  you  have  any  talk  with  the  newspaper  reporters 
about  this  matter?  A.  When  these  gentlemen  left,  one  of 
them  —  I  can't  say  which  —  turned  and  said  to  me:  'Don't 
give  this  to  the  papers.  We  don't  want  this  in  the  papers'; 
and  I  said:  'Gentlemen,  they  will  not  get  it  from  me.'  That 
is  what  passed.  Shortly  after  they  passed  through  the  front 
door,  a  reporter  came  to  me  and  asked  me  about  this  matter, 
and  I  said:  'The  gentlemen  are  released.  It  appears  there  is 
nothing  against  them,  and  I  was  requested  not  to  let  the 
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papers  have  it'  Who  that  reporter  was  there  for  I  can't  tell 
^ou. 

^'Q.  Do  yoa  know  his  name?  A.  No,  sir,  I  don't;  and  I 
don't  know  what  paper  he  was  for. 

''Q.  YoQ  can't  say  whether  he  was  a  reporter  for  the 
Detroit  Free  Press?  A.  I  don't  know.  That  is  the  only  re- 
porter I  spoke  to  about  it." 

The  policeman  who  arrested  them  testified  to  arresting 
them  on  information  that  they  were  selling  stamps  at  less 
than  their  face  value.  He  knewfibout  the  Both  well  robbery. 
The  assistant  postmaster  told  him  of  this,  and  pointed  the 
men  out  to  him.  He  also  knew  of  their  trying  to  sell  the 
stamps  at  two  other  places.  He  claims  he  arrested  them  on 
suspicion  of  the  Bothwell  robbery.  He  swears  he  did  not  talk 
with  or  give  any  information  about  the  affair  to  any  reporter. 

Ira  W.  Quinby,  exchange  editor  of  the  Free  Press,  testified 
that  at  the  time  of  the  publication  of  the  alleged  libel  he  was 
a  reporter  for  that  paper,  and  had  been  '*  doing  "  Windsor  in 
that  capacity  for  about  two  years.  He  wrote  both  the  items 
published  in  the  Free  Press  in  relation  to  the  arrest  of  French 
and  plaintiff.  He  was  in  Windsor  on  the  day  of  such  arrest, 
and  was  in  Bartlett's  court-room  about  three  o'clock,  p.  m.,  as 
near  as  he  could  remember.  While  there  he  heard  a  conver* 
sation  between  Mr.  Bains  and  the  magistrate.  He  had  no 
coversation  with  Bains,  but  talked  some  with  Bartlett.  He  was 
not  acquainted  with  plaintiff  or  French,  and  saw  them  for  the 
first  time  when  he  testified.  He  wrote  the  item  about  six 
o'clock,  p.  M.,  and  handed  it  to  the  city  editor  of  the  Free 
Press.  He  was  not  in  Bartlett's  court  over  eight  or  ten  min- 
utes, and  in  Windsor  but  half  an  hour. 

*'  Q.  Where  did  you  get  the  information  which  led  you  to 
write  this  article?  A.  When  I  came  in,  Mr.  Bains  was  there 
talking  with  the  magistrate  about  these  two  men.  Mr.  Bains 
said  there  had  been  a  burglary  committed,  and  he  thought 
that  these  two  men  were  the  ones.  That  is  what  he  was  tell- 
ing Bartlett  at  the  time.  Mr.  Bartlett  was  not  so  sure,  but  Mr. 
Bains  was  telling  him  the  stuff  he  found  on  them,  and  he  gave 
Bains  permission  to  keep  them  until  further  developments.  I 
think  I  arrived  there  shortly  after  they  had  been  examined 
and  returned  to  the  cell.    That  is  my  impression  now. 

"Q.  Yo  didn*t  see  these  men  in  the  court-room  at  any  time? 
A.   No,  sir. 

*'Did  you  hear  anybody  else  talking  about  it  besides  Baini 
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and  the  magistrate?  A.  No,  sir;  I  did  not.  I  talked  with 
Bartlett  afterwards,  and  he  read  the  warrant  that  Mr.  Wigle 
had  sworn  to;  and  Mr.  Bartlett  gave  me  the  information  that 
I  got 

"Q.  He  gave  you  the  information  about  the  Bothwell  rob- 
bery?   A.  Yes,  sir, 

''Q.  Did  you  know  about  it  before?  A.  No,  sir;  I  hadn't 
heard  about  it. 

*'Q.  Will  you  state  whether  or  not  the  account  waa  based 
upon  the  facts  that  you  learned  there?    A.  Yes,  sir. 

**Q.  Will  you  state  what,  if  anything,  was  said  in  that  con- 
versation about  their  being  hard-looking  characters?  A.  Yes, 
€ir.  Mr.  Bains,  I  think,  said  it  He  said  they  were  rather 
hard-looking  citizens.  The  idea  that  I  got  from  it  was,  that 
they  were  a  couple  of  tramps,  such  as  you  see  any  day  on  the 
railroad.    That  is  the  impression  conveyed  to  me.'' 

He  could  not  say  that  either  Bains  or  Bartlett  said  that  two 
thousand  dollars  in  money  had  been  taken  from  the  Bothwell 
post-office,  but  expects  they  did,  because  he  wrote  it  that  way. 
Mr.  Bartlett  said  that  about  thirty  dollars  of  stamps  had  been 
stolen  at  Bothwell.  He  also  told  witness  that  the  men  (plain- 
tiff and  French)  were  searched  at  the  station,  and  thirty  dol- 
lars' worth  of  stamps  found  upon  them. 

*'Q.  Who  told  you  that  they  were  hard-looking  citizens? 
A.  Mr.  Bains  said  it  to  the  magistrate.  Nobody  told  me. 
There  should  be  quotation  marks  there. 

*'Q.  Who  told  you  that  they  canvassed  the  business  part  of 
Windsor?    A.  The  magistrate,  also. 

"Q.  Who  told  you  that  they  were  making  an  effort  to  sell 
the  stamps  at  half-price?    A.  Mr.  Bartlett 

*'  Q.  Where  did  you  get  their  names?  A.  I  found  them  on 
the  warrant" 

He  further  testifies  that  he  did  not  ask  any  particulars 
about  these  men;  nobody  seemed  to  know  where  they  oame 
from. 

^I  asked  Mr.  Bartiett  if  he  knew  who  they  were,  and  he 
said  no,  he  did  not 

'*Q.  Did  you  ask  Mr.  Bains?  A.  No,  sir.  Yon  eanH  ask 
Mr.  Bains  anything  when  he  is  excited. 

*'Q.  Was  Bains  excited?  A.  Yes,  he  was.  Whenever  Mr. 
Bains  had  criminals  on  hand,  I  would  always  go  to  Mr.  Bart- 
lett for  information,  because  he  didn't  get  so  fiustrated." 

This  reporter  made  no  further  effort  to  find  out  who  thess 
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men  were,  or  the  particulars  of  the  transaction,  hecanse,  as  hs 
sajs,  ^  there  was  no  use."  He  testified  that  Bartlett  was  not 
so  strong  in  his  opinion  that  the  men  were  connected  with  the 
burglary  as  Bains;  bat  Bartlett  told  the  reporter  that  Bains 
would  hold  them  for  developments.  On  Mondaji  about  three 
o'clock,  p.M.y  he  learned  ttiat  the  men  had  been  released. 
Before  he  wrote  the  last  item,  he  went  up  to  the  court-house 
at  Windsor.  Bains  and  Bartlett  were  inside.  Outside  of  the 
building  he  met  a  patrolman, — didn't  know  who  he  was, — 
and  asked  him  about  *'  the  McAllister-French  business."  He 
said  they  were  discharged.  ^'I  said,  'What  was  the  matter?* 
and  he  said,  'No  evidence.'  I  said,  'Don't  you  know  who 
they  were?'  and  he  said, '  No.' " 

He  claims  he  went  back  to  the  town  hall  or  court-house 
twice  afterwards  that  day  to  see  Mr.  Bains,  but  he  and  Bart- 
lett had  gone  to  Sandwich. 

''Q.  When  did  you  write  that  item?  A.  Monday  night 
It  came  out  Tuesday. 

''Q.  Did  you  ever  make  any  effort,  up  to  that  time,  to  find 
out  whether  they  were  reputable  citisens  or  not?  A.  No,  sir. 
It  had  slipped  my  mind." 

Mr.  Fralick,  the  city  editor,  was  not  sworn,  but  Mr.  Quinby 
testified  that  he  didn't  know  that  Fralick  took  any  steps  to 
find  out  about  these  men.  He  heard  nothing  about  the  mat- 
ter afterwards. 

A.  O.  Boynton,  one  of  the  stockholders  of  the  defendant 
company,  was  sworn  for  the  defendant,  and  testified  that  he 
resided  on  Bagg  Street,  which  runs  into  Park  Street 

''Q.  Some  allusions  were  made  by  counsel  in  this  case,  in 
his  opening,  to  the  fact  that  you  lived  in  the  same  neighbor- 
hood with  Mr.  McAllister.  A.  Mr.  McAllister  lived  a  neigh- 
bor to  me  for  some  years." 

He  testified  that  he  was  acquainted  with  plainUff  in  a  gen- 
eral  way  for  some  years,  but  never  knew  Mr.  French  until  he 
saw  him  in  the  court-room.  Boynton  never  heard  of  the  item 
complained  of  until  it  was  published. 

''Q.  Did  you  read  the  item  before  it  was  published?  A* 
No,  sir;  I  don't  remember  reading  it  at  all." 

It  was  not  an  item  that  came  in  his  department,  and  he 
knew  nothing  of  it  until  told  that  suit  was  brought,  and  then 
he  hunted  it  up. 

This  is  the  substance  of  the  material  testimony  taken  in  the 
ease.    Mr.  Bartlett  having  returned   to  Windsor,  plaintiff's 


Oct  1889.]    McAllistsb  v.  Detroit  Fbss  Pbbss  Ca        829 

coansel  asked  the  court  to  adjourn  the  case  until  the  foUow- 
iog  morning,  00  that  he  could  be  produced  for  the  purpose  of 
contradicting  the  witness  Quinby  as  to  the  source  of  his  infor- 
matioQ.  The  court  declined  to  allow  an  adjournment,  and 
exception  was  taken. 

It  does  not  appear  from  the  record  at  what  time  of  day  this 
motion  was  made,  and  therefore  we  are  not  entirely  satisfied 
that  this  refusal  was  an  abuse  of  discretion;  but  it  seems  to 
us  that  the  adjournment,  in  the  interest  of  justice,  should 
have  been  granted.  If  the  witness  Quinby  was  not  telling 
the  truth  as  to  his  source  of  information,  it  was  a  yery  mate- 
rial fact  to  be  considered  in  the  case.  If  the  portions  of  the 
Article  acknowledged  to  be  untrue  were  manufactured  by  the 
reporter,  they  were  certainly  not  privileged.  Such  fact  would 
also  have  a  bearing  upon  the  question  of  damages.  If,  as  the 
reporter  says,  he  did  not  get  to  the  court-room  of  the  magis- 
trate until  after  the  plaintiff  and  French  had  been  taken  out, 
the  warrant  read  to  them,  and  they  returned  to  their  cells,  it 
is  not  likely  that  Bartlett  gave  the  reporter  the  information  he 
claims  he  did,  if  Bartlett's  testimony  on  the  trial  is  true.  Mr. 
Bartlett  testified  as  follows: — 

'*'Q.  About  what  time  upon  this  Saturday  did  Mr.  Wigle 
make  the  complaint,  and  «wear  to  it?  A.  I  think  between  two 
and  three  o'clock. 

**  Q.  Were  the  accused  parties  arraigned  on  that  complaintT 
A.  The  complaint  was  read  to  them,  I  think. 

*'Q.  What  was  done  when  it  was  read?  Were  they  required 
to  plead  to  it?  A.  Mr.  Wigle  appeared,  I  think,  at  the  same 
time  that  they  were  there,  and  the  complaint  was  read  to  these 
parties;  but  Mr.  Wigle,  by  the  time  we  read  the  complaint, 
had  become  convinced  that  they  were  innocent,  so  far  as  an 
intentional  violation  of  the  law  was  concerned,  and  he  with- 
drew the  complaint,  and  I  think  he  withdrew  it  in  the  pres- 
ence of  these  two  parties.'* 

He  also  testified  that  no  complaint  was  made  against  them 
on  account  of  the  Bothwell  robbery,  and  that  such  robbery 
was  only  a  matter  of  conversation  between  him  and  the  post- 
master, and  he  could  not  swear  that  Bains,  the  chief  of  police, 
informed  him  that  he  suspected  these  men  of  that  robbery, 
bat  thought  it  quite  probable  that  he  did.  Nor  could  he  re- 
member that  there  was  any  conversation  between  himself  and 
Bains  in  regard  to  the  circumstance  of  these  parties  having 
postage-stamps  that  they  were  offering  for  sale.     It  would 
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appear  from  the  record  that  Mr.  Bartlett  was  sworD  for  the 
defense,  and  had  gone  back  to  Windsor  before  Mr.  Quinby 
was  examined.  The  plaintiff  was  entitled  to  his  testimony, 
unless  the  circumstances  were  such  that  it  could  have  been 
procured  that  day  without  adjournment  over. 

This  case  clearly  ought  to  have  gone  to  the  jury.  The  item 
was  confessedly  untrue  in  several  particulars;  and  these  false 
items  all  tended,  in  the  connection  used,  to  carry  the  impres- 
sion that  plaintiff  and  French  were  guilty  of  a  felony:  1.  The 
coincidence,  which  was  not  a  true  one,  that  about  thirty  dol* 
lars'  worth  of  stamps  had  been  stolen  from  Bothwell,  and  the 
same  amount  found  upon  these  parties;  2.  That  they  were 
'* hard-looking  citizens,"  carrying  the  impression,  as  Quinby 
admits,  that  they  were  a  "couple  of  tramps";  8.  That  they 
canvassed  the  entire  business  part  of  Windsor,  in  the  effort  to 
sell  stamps  at  half-price,  which  contains  two  untruths;  4. 
That  they  at  last  tried  to  sell  the  stamps  to  the  postmaster. 

It  requires  but  a  glance  to  discover  a  vast  difference  between 
the  actual  facts  of  this  transaction,  and  the  story  as  published. 
A  true  account  would  have  shown  the  arrest  of  two  reputable 
American  citizens  for  the  offense  of  selling  stamps  without  a 
license,  discharged  by  the  magistrate  of  such  offense  as  soon 
as  the  complaint  was  read,  because  the  postmaster  was  satis- 
fied that  they  meant  no  intentional  violation  of  the  law,  but 
kept  by  the  chief  of  police  of  Windsor  for  three  hours  after- 
wards, and  treated  by  him  with  gross  indignity;  that  he  had 
suspicions  that  they  were  connected  with  the  Bothwell  robbery, 
because  of  the  stamps  and  gold  coin  found  upon  their  persons, 
but  he  refused  to  let  them  communicate  with  their  friends  or 
counsel  in  Detroit,  and  did  not  release  them  until  he  was 
obliged  to  by  the  order  of  the  magistrate,  although  he  had 
learned  that  they  were  all  right, — in  short,  an  inexcusable 
outrage  by  the  chief  of  police  upon  honest  men,  guilty  of  no 
crime,  and  innocent  of  any  intentional  wrong. 

The  publication  shows  a  couple  of  tramps,  trying  at  every 
business  place  in  Windsor  to  sell  postage-stamps  at  half-price, 
having  the  same  amount  in  their  possession  that  was  stolen  at 
Bothwell  the  week  before.  At  last  they  try  the  posmaster,  who 
has  them  arrested.  "  Chief  Bains  will  hold  them  to  await  de- 
velopments." 

Before  or  about  ttie  time  it  was  handed  to  the  city  editor, 
who,  it  seems,  took  no  steps  to  ascertain  its  truth,  these  men 
had  been  discharged;  and,  when  it  was  being  read  by  people 
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on  Sanday  in  the  Free  Press,  French  and  the  plaintiff  were  at 
home  in  Detroit,  as  free  from  any  restraint  of  the  law,  and  from 
any  suspicion  of  wrong-doing,  except  for  this  article,  as  the 
reporter  who  wrote  it. 

If  it  were  not  possible,  as  contended,  that  a  true  statement 
of  the  whole  of  the  facts  could  have  been  published  at  that 
time,  certainly  a  little  inquiry  on  Monday  afterwards  by  this 
•ame  reporter  might  have  set  the  matter  aright.  But  it  was  a 
matter  of  so  small  consequence  to  him  that  '*  it  had  slipped 
hli  mind,"  and  he  contents  himself  with  the  statement  of  a 
patrolman  on  the  streets  of  Windsor,  and  the  paper  on 
Tuesday  has  an  item  that  French  and  the  plaintiff  have  been 
discharged  because  there  was  no  evidence  that  they  were  the 
men  wanted  at  Bothwell.  In  other  words,  it  is  published,  not 
that  they  were  discharged  because  their  innocence  was  estab- 
lished, which  was  the  fact,  but  because  the  charge  or  sus- 
picion that  they  were  concerned  in  the  Bothwell  robbery  was 
**  not  proven." 

If  the  reporter  had  contented  himself  with  stating  that  these 
men  had  been  arrested,  and  a  complaint  made  against  them 
for  selling  stamps  without  a  license,  and  that  the  fact  of  their 
offering  to  sell  the  stamps,  and  having  them  in  their  posses- 
sion when  searched,  led  the  chief  of  police  to  think  that  they 
might  be  connected  with  the  Bothwell  robbery,  and  that  Chief 
Bains  was  holding  them  to  await  developments,  it  might  have 
been  privileged,  although  not  true  at  the  time  it  was  pub- 
lished, and  not  the  whole  truth  at  any  time,  which  the  reporter 
had  the  means  i^nd  opportunity  to  discover,  but  did  not.  But, 
as  the  case  stood,  it  was  not  privileged,  and  the  only  question 
for  the  jury  was  one  of  damages. 

It  will  be  noticed  that  the  item  as  published  was  not  in 
^quotation  marks,"  as  the  reporter  thinks  some  of  it  ought  to 
have  been.  It  was  printed  as  a  matter  of  fact  coming  from 
Windsor,  when  in  fact  it  was  written  by  an  employee  of  the 
paper  at  Detroit,  entirely  from  hearsay.  He  could  have  per- 
sonally investigated  the  matter,  but  did  not  do  so.  He  did 
not  ask  to  see  the  men,  or  go  where  they  were.  He  did  not 
talk  with  the  postmaster.  He  heard,  as  he  says,  a  talk  be- 
tween Bains  and  Bartlett,  and  asked  the  latter  a  few  questions. 
The  only  thing  that  he  saw  with  his  own  eyes — the  com- 
plaint— be  does  not  mention  in  his  publication.  If  he  had 
stated  the  nature  of  it,  it  might  not  have  carried  so  great  an 
impression  of  the  parties'  guilt.    The  publication  was  looking 
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lowardB  a  felony.  The  complaint  lie  saw  was  only  for  a  mis* 
demeanor. 

Nor  was  any  care  shown  by  the  newspaper.  It  was,  as  far 
as  the  record  shows,  published  as  handed  in  by  the  reporter, 
without  thought  of  verification.  It  is  argued  that  a  newspaper 
in  this  day  and  age  of  the  world,  when  people  are  hungry  for 
the  news,  and  almost  every  person  is  a  newspaper  reader, 
must  be  allowed  some  latitude  and  more  privilege  than  is 
ordinarily  given  under  the  law  of  libel  as  it  has  heretofore 
been  understood.  In  other  words,  because  the  world  is  thirst- 
ing for  criminal  items,  and  the  libel  in  a  newspaper  is  more 
far-reaching  and  wide-spread  than  it  used  to  be  when  tales 
were  only  spread  by  the  mouth,  or  through  the  medium  of 
books  or  letters,  there  should  be  given  greater  immunity  to 
gossip  in  the  newspaper,  although  the  harm  to  the  person  in- 
jured is  infinitely  greater  than  it  would  be  if  published  other- 
wise. 

The  greater  the  circulation  the  greater  the  wrong,  and  the 
more  reason  why  greater  care  should  be  exercised  in  the  pub- 
lication of  personal  items.  No  newspaper  has  any  right  to 
trifle  with  the  reputation  of  any  citizen,  or  by  carelessness  or 
recklessness  to  injure  his  good  name  and  fame  or  business. 
And  the  reporter  of  a  newspaper  has  no  more  right  to  collect 
the  stories  on  the  street,  or  even  to  gather  information  from 
policemen  or  magistrates  out  of  court,  about  a  dtisen,  and  to 
his  detriment,  and  publish  such  stories  and  information  as 
facts  in  a  newspaper,  than  has  a  person  not  connected  with  a 
newspaper  to  whisper  from  ear  to  ear  the  gossip  and  scandal 
of  the  street  If  true,  such  publication  or  such  speaking  may 
be  privileged,  but  if  false,  the  newspaper  as  well  as  the  citisen 
must  be  responsible  to  any  one  who  is  wronged  and  damaged 
thereby. 

It  is  indignity  enough  for  an  honest  man  to  be  arrested  and 
put  in  prison  for  an  offense  of  which  he  is  innocent,  and  for 
which  indignity  ofttimes  he  has  no  redress,  without  being 
further  subjected  to  the  wrong  and  outrage  of  a  false  publica- 
tion of  the  circumstance  of  such  arrest  and  imprisonment, 
looking  towards  his  guilt,  without  remedy.  And  no  sophistry 
of  reasoning,  and  no  excuse  of  the  demand  of  the  public  for 
news,  or  of  the  peculiarity  and  magnitude  of  newspaper  work, 
can  avail  to  alter  the  law,  except,  perhaps,  by  positive  statute, 
which  is  doubtful,  so  as  to  leave  a  party  thus  injured  without 
any  recompense  for  a  wrong  which  can  even  now,  as  the  law 
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•taDdSf  never  be  adequately  compensated  to  one  who  loves  his 
reputation  better  than  money. 

What  is  privileged  in  publications?  The  truth  is  privi« 
leged  when  published  from  good  motives,  and  for  justifiable 
ends.  And  that  which  is  not  true,  but  honestly  believed  to 
be  true,  and  published  in  good  faith,  by  one  in  the  perform* 
ance  of  a  public  or  official  duty,  in  certain  cases,  is  also  privi* 
leged. 

This  is  so  in  the  case  of  communications  made  to  a  body  or 
officer  having  power  to  redress  a  grievance  complained  of,  or 
having  cognizance  of  the  subject-matter  of  the  communica- 
tion, to  some  intent  or  purpose,  and  in  cases  where  the  com- 
munication is  made  confidentially,  or  upon  request,  where  the 
party  requiring  the  information  has  an  interest  in  knowing 
the  character  of  the  person  inquired  after.  So  may  a  person 
be  justified  where  he  is  honestly  endeavoring  to  vindicate  hii 
own  interests,  as  in  the  case  of  the  slanderer  of  title,  or  guard- 
ing against  any  transaction  which  might  operate  to  his  own 
injury:  Bee  U$her  v.  Severance^  20  He.  9, 16;  37  Am.  Dec.  33. 
As  is  well  said  by  Chief  Justice  Whitman  in  that  case:  "The 
case  at  bar  is  one  of  a  publication  addressed  to  no  person  or 
body  of  men  having  power  to  redress  a  grievance,  and  it  is 
rather  superfluous  to  add,  not  a  confidential  communication 
to  any  one,  and  does  not  appear  to  have  been  designed  to 
guard  against  any  injury  imminently  threatening  the  indi- 
vidual interests  of  the  publisher;  nor  does  it  present  a  case  of 
words  in  themselves  not  actionable." 

The  liberty  of  the  press,  as  the  law  now  stands,  is  only  a 
more  extensive  and  improved  use  of  the  liberty  of  speech 
which  prevailed  before  printing  became  general;  and,  inde- 
pendently of  certain  statutory  provisions,  the  law  recognizes 
no  distinction  in  principle  between  a  publication  by  the  pro- 
prietor of  a  newspaper  and  a  publication  by  any  other  person. 
A  newspaper  proprietor  is  not  privileged,  as  such,  in  the  dis- 
semination of  the  news,  but  is  liable  for  what  he  publishes  in 
the  same  manner  as  any  other  individual:  Townshend  on 
Blander  and  libel,  sec.  252. 

The  judgment  of  the  court  below  is  reversed,  and  a  new  trial 
will  be  granted,  with  costs  of  this  court  to  plaintiff. 

HswvAPiE  LiBiLi  —  The  objeet  of  this  noU  ii^  not  to  troat  of  iho  gen- 
end  law  of  IiImIv  iHit  imUior  io  ttelo  iho  mlao  otpooially  appUoable  to  cases 
eomplaint  m  nuido  of  libob  alleged  to  have  been  pnbliihed  in  news- 
periodisale,    Wo  a^  not  aware  that  the  rales  or  principles 
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tpplicabla  to  the  pablication  of  libels  are  in  any  mpeofc  diibreiit  when  their 
publication  ia  in  a  newapaper  from  what  they  are  when  anch  pablication  ia 
in  aome  other  periodicaL  Therefore,  in  thia  note^  we  ahall  nae  the  term  "  peri- 
odical **  aa  indicating  newapapera  aa  well  aa  other  pablioationa  made  at  atated 
perioda»  in  magaainea  and  other  periodicala  of  more  endoring  and  pretentioan 
eharaoter  than  ordinary  newapapera.  If  in  thia  note  any  attention  ia  given 
to  prindplea  not  excInaiTely  applicable  to  the  pnbUahera  of  periodicala,  it  will 
be  found,  on  examination  of  the  adjudged  casea  in  which  theae  principles  have 
been  announced  and  applied,  that  by  far  the  greater  number  of  them  havo 
been  actiona  or  proaecniiona  against  the  publishers  of  periodicals,  and  that 
while  the  principles  may  occasionally  be  applied  to  other  poblishera,  yet  that 
anch  is  ao  rarely  the  oaae  that  their  conaideration  ia  amply  justified  in  a  note 
which  attempts  to  treat  of  the  law  of  newspaper  libeL 

For  the  publication  of  a  libel  in  any  periodical,  five  different  classes  of 
persons  may  be  answerable,  viz.,  the  author,  the  editor,  the  printer,  the  pro- 
prietor, and  any  other  person  who  engages  in  the  publication  or  distribution 
of  the  libelous  periodical  with  knowledge  of  the  libel  therein  contained.  In 
other  words,  all  who  knowingly  participate  in  or  contribute  to  the  libel  must 
respond  in  damages  to  the  subject  thereof  if  he  is  injured  thereby. 

The  proprietor  of  a  periodical  in  which  a  libel  has  been  published  cannot 
escape  liability  otherwise  than  by  proving  that  it  was  a  matter  which,  not* 
withstanding  its  libelous  character,  he  had  the  right  to  publish.  In  vain  may 
he  urge  that  he  knew  nothing  of  its  intended  publication,  that  he  was  al)sent 
from  the  city  or  other  place  where  his  paper  was  printed,  and  had  left  it  in 
charge  of  others,  who  in  the  publication  of  the  libel  complained  of  had  not 
acted  in  pursuance  of  his  instructions  to  them:  Hunter  v.  Sfiarp,  4  Fost.  ft  F. 
083;  15  L.  T.,  N.  S.,  421;  Rex  v.  WalUr,  3  Esp.  2\;  Bexr.  Dodd,  2  Sos.  Caa. 
83;  Andrea  v.  Wells^  7  Johns.  260;  5  Am.  Dec.  2C7.  *'As  respects  a  publica* 
tion  by  writing  a  libel,  not  only  the  publisher,  but  all  who  in  any  wise  aid  or  are 
concerned  in  the  production  of  the  writing,  are  liable  as  publishers.  The 
publication  of  the  writing  is  the  act  of  all  concerned  in  the  production  of  the 
writing.  Thus  if  one  composes  and  dictates,  a  second  writes,  and  a  third 
publbhes,  all  are  liable  as  publishers,  and  each  is  liable  as  a  publisher.  The 
law  denominates  them  all  makers  and  all  publishers:  Townshend  on  Slander 
and  Libel,  sec.  115;  2  Starkie  on  Slander,  225;  Bishop's  Crim.  Law,  sec.  931. 
The  proprietor  of  a  newspaper  is  responsible  for  whatever  appears  in  its 
columns.  It  ia  unneceasary  to  ahow  that  he  knew  of  the  publication  or  au- 
thoriied  it  {I£^f  v.  Bennett,  4  Sand.  120);  for  he  ia  liable,  even  though  the 
publication  waa  made  in  his  absence,  and  without  his  knowledge,  by  an  agent 
to  whom  he  has  given  express  instructions  to  publish  nothing  exceptionable^ 
personal,  or  abusive,  which  might  be  brought  in  by  the  author  of  the  libel  **: 
Btiddep  V.  Knapp,  48  Ma  152. 

Whenever  the  proprietor  of  a  periodical  leaves  it  in  charge  of  other  per* 
eons,  he  provides  them  with  the  means  of  injuring  others  by  malicious  or 
careless  asaaulta  upon  their  reputation.  If  he  reaervea  no  aupervisiou  over 
them,  he  practically  authorixes  them  to  write  and  publish  whatever  they 
think  proper.  They  stand  in  his  place  and  represent  him;  and  if  they  publish 
a  libel,  he  ia  aa  responsible  aa  if  it  had  been  done  by  him  peraonally  or  under 
hia  direct  supervision,  and  whether  the  wrong  resulted  from  their  negligence 
or  from  a  wanton  and  reckless  purpose  to  injure  the  object  of  it  In  such  a 
oaae,  the  fact  that  the  proprietor  waa  not  preaent,  and  did  not  have  any 
previoua  knowledge  of  the  libelous  publication,  does  not  conatitnte  a  snffioiflMi 
fkfanae,  even  to  a  criminal  prosecution  against  him  for  libel,  in  the  abeenoe  4f 
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wmj  ttilnto  modifying  t]i«  role  of  iho  oommon  Uw  upon  tbif  inbjeet:  Brum 
▼.  Reei,  104  Bk  8t  40B;  49  Am.  Rep.  586;  Bex  r.  Outek,  1  Moody  ft  If.  4SS| 
S8  Bog.  Com.  Lb  853;  CbmrnomoniAA  r.  Morgan^  107  Maei.  199;  Loihrop  t. 
jldflfM^  183  Id.  471;  43  Am.  Rep.  628.  Bren  if  those  plaeed  m  charge  of  » 
poriodioel  bj  ito  proprietor  publish  a  libel  in  defianoe  of  his  ezprem  instnio- 
tiooiy  ho  remaim  aaiwerable  tiierefor  in  a  oiTil  action;  bot  at  the  present 
time  the  fact  that  the  libel  was  pnblished  contrary  to  his  orders  would 
probably,  in  the  absence  of  any  negligence  or  carelessness  on  his  part^  be  snfll* 
cient  to  prerent  his  cooTiction  if  prosecnted  criminally;  Perrei  t.  Time$  i^cioe> 
paptr^  25  La.  Ann.  170;  CommonweaUh  ▼•  Morgan^  107  Mass.  109;  Ber  t» 
aiidk,  1  Moody  ft  M.  483;  22  Eng.  Com.  L.  863;  Duim  r.  Hale,  1  Lid.  344. 

The  author  of  a  libel  which  has  been  pnblished  in  a  periodical,  while  gen* 
•rally  answerable  therefor  equally  with  the  proprietor,  is  not  liable  merely 
liecaose  he  is  its  author.  In  truth,  it  is  only  ^ose  who  either  aid  in  or  as* 
acnt  to  the  publication  of  a  libel  who  are  answerable  therefor.  However 
much  one  may  contribute  to  the  libel  in  other  respeets,  he  is  not  answerable 
tlierefor  if  he  can  show  his  innocence  of  its  publication:  Wehr  ▼.  Hoee,  6  Ala. 
881 ;  Mayne  t.  Fletcher,  9  Bam.  ft  C.  882.  One  who  composes  a  libel  does  not 
thereby  commit  any  actionable  wrong.  It  is  only  when  his  act,  assent,  or 
perhaps  his  carelessness,  causes  its  publication  that  he  commits  an  actionable 
wrong  and  becomes  responsible  for  its  consequences.  It  need  not  be  shown 
by  direct  OTidence  that  the  author  of  a  libel  procured  its  publication,  if  it 
appears  that  he  did  that  from  which  his  desire  for  or  his  assent  to  the  publi* 
cation  may  be  presumed.  If,  for  instance,  he  sends  manuscript  to  the  pub* 
lisher  of  a  periodical,  and  the  latter  prints  either  the  whole  thereof  or  a  part 
only,  the  author  must  be  regarded  as  guilty  of  the  publication,  and  hold  re. 
sponsible  accordingly:  Taiylty  t.  Blabfy,  2  Bing.  N.  C.  437;  2  Scott,  642;  7 
Cdu*.  ft  P.  895;  Bond  t.  Ihughe,  7  Id.  626;  Fierce  ▼.  BlUe,  6  I.  0.  L.  R.  55; 
Bex  T.  LoveU,  9  Crim.  Law  Rep.  462;  BurdeU  t.  Abboi,  5  Dow,  201;  14 
East,  1;  and  one  may  be  regarded  as  the  author  of  a  libel,  and  answerable  for 
ite  publication,  although  he  does  not  himself  commit  it  to  writing,  as  when, 
being  present  at  a  public  meeting  where  libelous  charges  are  made,  he  calls 
Attention  to  the  representatives  of  the  press  there  present^  and  states  that 
the  case  is  a  very  scandalous  one,  of  which  he  hopes  they  will  take  notice, 
and  that  they  will  give  publicity  to  the  matter:  Fartee  t.  FrescoU,  Lb  R.  4 
Bz.  169;  38  L.  J.  Ex.  105;  17  Week.  Rep.  773;  20  L.  T.  537. 

In  nUnois,  at  the  trial  of  a  proeecntion  for  Ubel,  it  appeared  that  the  do* 
iendant  made  a  statement  of  the  facts  constituting  the  alleged  libel  to  a  re- 
porter of  a  newspaper,  who,  after  writing  part  of  an  article  embodying  theeo 
facts,  communicated  them  to  the  editor  of  the  paper,  who  wrote  and  pnb- 
lished the  article  which  was  claimed  to  be  libelous.  When  the  article  waa 
■et  np  in  type,  it  was  read  by  the  defendant  from  proof-sheets,  who  said  it 
was  a  little  rough,  but  it  was  tme,  and  let  it  go.  HaTing  been  convicted, 
the  defendant  insisted  that  these  facts  did  not  ju(rtify  the  finding  that  ho 
published  the  article,  and,  therefore,  that  he  was  wrongfully  convicted;  bnt 
the  supreme  court,  in  sustaining  the  conviction,  said:  '*  It  is  a  familiar  maxim 
that  what  a  person  does  by  another  he  does  by  himself.  And  we  think  it 
applies  in  its  full  force  in  this  case.  He  voluntarily  gives  the  main  state- 
ments in  the  article  to  one  of  the  persons  connected  with  the  publication  of 
the  paper,  who,  after  writing  part  of  an  article  embodying  the  facts  thns- 
given  him,  communicated  them  to  the  editor  of  the  paper,  who  thereupon 
wrote  and  pnblished  the  article  read  in  evidence.  After  it  was  in  type,  the- 
•vtido  was  read  to  plaintiff  in  error  from  the  proof-sheet.    He  suggested  » 
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«ometioii  m  to  th«  conrM  th«  hmfiy  referred  to  resided  from  Streetor;  nid 
il  WM  ft  little  rough,  but  it  WMtrae»  end  let  it  go.  That  he»  in  eabetanee*  ee 
mid  to  Gele  and  Bebeook^  we  think  ao  abmndantlj  prored  aa  to  reqvira  tfaa 
Jory  to  ae  find.  He  knew  it  waa  in  type,  for  the  pnrpoae  of  being  pnUiihed 
in  the  paper.  He  mnat  have  known  it  waa  read  to  him  to  get  hia  tndocaa* 
ment  of  the  truth  of  the  atatementa  it  eontained.  He  made  no  proteat  ec 
objection  to  ita  pnblioation,  bnt^  on  the  contrary,  aaid  *  let  it  go^'  and  it  waa 
pnbliihed  aa  he  thna  directed.  We  may  reaaonably  infer  that  had  he  pra> 
▼ioualy,  or  even  at  that  time,  directed  the  editor  not  to  publish  the  artiokb 
aa  it  might  not  be  true,  and  if  not»  that  it  would  inflict  a  greviona  wrong  on 
innocent  people,  it  would  nerer  have  appeared.  On  the  contrary,  he  Tolnn- 
ieered  the  statements  on  which  the  article  ia  baaed;  heara  it  read  after  it  ia 
written  and  in  type;  hearing  it  read*  he  says  'let  it  go^' and  it  wma  pnb- 
liahed  aa  it  waa  thua  directed.  Although  the  editor  may  be  equally  Uablsb 
ihat  does  not  exonerate  the  plaintiff  in  error.-  He  took  an  active  part  in  tfei 
production  and  publication,  and  is  essentially  one  of  its  anthora  and  publiah^ 
■era,  and,  aa  such,  must  be  responsible  for  the  injuxy  he  has  inflicted  on  aodety 
by  his  reckless,  if  not  wanton  and  malicious,  conduct  in  this  matter.  It 
would  have  required  but  little  effort  to  have  learned  whether  the  mmor»  aa 
he  calls  it»  waa  true;  but  he  doea  not  pretend  to  have  made  any  effnib  He 
4iimaelf  admitted  that  it  was  rough,  but  that  did  not  restrain  hia  aoUon.  We 
4tave  no  doubt  of  the  aufficiency  of  the  evidence  to  sustain  the  verdict,  ai4 
perceiving  no  error  in  the  record,  the  judgment  of  the  court  below  ia  affimied''t 
-CJ^  V.  Peofie,  86  III  147. 

The  liability  of  the  editor  of  a  periodical  i%  in  England,  ooeztanaive  witt 
ihat  of  its  proprietor:  WcUU  v.  Frater,  7  Osr.  ft  P.  369;  7  Ad.  ft  &  S8S|  I 
Moody  ft  R.  449;  I  Jur.  671;  Kebor  v.  Naootnnb,  1  Feet,  ft  F.  069.  In  thia 
•eonntry,  the  editor  may  eecape  liability  by  ahowing  that  the  libel  complained 
<«f  was  published  without  hia  ordera  and  againat  hia  wiUt  Comaumweakk  v. 
EMdand,  Thach.  G.  C.  346. 

The  printer  of  a  periodical  ia  also  answerable  for  any  libel  therein,  and  he 
•eannot  avoid  liability  upon  any  grounds  which  are  not  equally  available  to 
Its  proprietor:  i?es  V. />owr,  8  How.  St.  Tr.  546;  ITatfs  v. /Voser,  7  Oar.  ft  P. 
J69;  6  Ad.  ft  E.  225;  1  Jur.  671;  1  Moody  ft  R.  449. 

Tboae  who  distribute  periodicals^  either  gratuitously  or  through  tiie  sale 
thereof,  thereby  become  publishers  of  any  libd  to  be  found  therein,  and 
•equally  liable  with  the  proprietor,  except  that  they  may  exonerate  them* 
•elves  by  proving  that  they  did  not  know,  nor  have  any  reaaon  to  anspecti 
4hat  audi  periodicala  contained  any  libelous  matter:  Siaub  v.  Benthauen,  36 
La.  Ann.  467;  Rex  v.  Matt,  8  Mod.  123;  Bmmeni  v.  PaUle,  L.  R.  16  Q.  B.  D. 
854;  55  L.  J.  Q.  B.  51;  34  Week.  Rep.  116;  53  L.  T.  808;  Da^  v.  Brtam,  S 
Moody  ft  R.  54.  In  the  case  of  the  sale  of  a  great  or  unuaual  number  of  tiia 
.periodical  containing  the  libel,  it  is  obvious  that  a  defense  of  thia  bharaeter 
ought  not  to  be  sustained;  for  the  unusual  aale  ought  to  put  the  vendor  on 
inquiry  for  the  cause  of  the  exceptional  demand,  and  no  one  ahould  be  pef^ 
mitted  to  reap  unusual  profits  through  the  aale  of  a  libel,  and  then  ahield 
•himself  by  proof  of  hia  own  ne^^igence  in  dosing  his  eyea  to  what  he  waa 
then  doing:  Chub  v.  Flannagan,  6  Gar.  ft  P.  431. 

Though  aeveral  persona  may  be  guilty  of  the  publication  of  a  libel,  and 
"therefore  subject  to  an  action  therefor,  neither,  after  aatiafying  a  judgment 
obtained  agaiust  him,  has  any  right  to  contribution  from  the  ether.  In  faol^ 
"there  does  not  appear  to  be  any  possible  oaee  in  which  one  who  ia  gnilty  el  a 
libel  may  compel  another  to  share  with  er  indemnify  him  for  the 
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tlMreof:  CMum  r.  Polmoi^  1  Chmnp.  IL  ft  B.  76;  4  lyrw.  077. 
4a  i^rMintiit^  mads  in  advaiiM  of  the  paUioatiiHi  of  a  lib«l»  to  hidomnil^ 
•ad  MTO  haraden  the  publisher  thereof  for  any  damagee  whidi  may  be  re- 
covered of  him  by  the  party  libeled,  ii  against  pnblie  poliey,  and  therefore 
▼eid:  AObur.  Johuom,  43  Vt.  78;  Amoid r.  C^ord,  8  Sum.  888. 

Xlie  pablieation  of  a  libel  in  a  periodical  may  be  proved  by  patting  In  eri* 
denoe  a  copy  of  snoh  periodical,  and  showing  that  it  came  from  def endanfe 
«ffioe^  and  was  one  of  an  edition  of  the  same  date:  State  ▼•  Cfmndellf  6  Harr. 
CDeL)  470;  Woodburm  t.  JfiOer,  GheTos,  IM;  or  by  esUblishing  that  other 
^ofOM  were  sold  by  the  defendant's  agents  who  reoeiTed  money  for  thems 
Be^Miea  r.  DavU,  3  Yeates,  821.  A  periodical,  printed  and  published  im, 
one  state,  may  also  be  generally  ciroaUted  in  other  states,  and  when  this  is 
the  ease,  the  same  person  may  be  answerable  for  its  pnbUcation  In  both 
atatee.  Thos  one  who  has  written  a  libel,  and  caosed  it  to  be  published  in 
a  periodical  in  Rhode  Island,  may  be  convicted  of  publishing  it  in  an  adjoin- 
lag  county  of  Massachusetts,  in  which  the  periodical  usually  droulated,  if  it 
appears  that  the  number  containing  the  libel  in  question  was  reoeired  and 
oarculated  in  such  oounty:  CommonweaUh  r.  Blandingt  8  Pick.  30i;  16  Am. 
Dee.  214;  CluUan  ▼.  OrwweU,  2  Gaines,  244;  2  Am.  Dea  236.  There  is  no 
doubt  that  the  circulation  of  a  periodical  in  any  county  or  state  is  sufficient 
to  sustain  an  action  or  prosecution  for  its  publication  in  such  county  or  statet 
MoU  T.  JStHff,  4  Cow.  403;  Luean  t.  Cfavendiih,  10  Ir.  L.  T.  687;  Pkbu^  t. 
OolUtu,  1  Term  Bep.  647;  CfommenweaUh  t.  JfoArom,  101  Mass.  0. 

Mauci.  —  To  entitle  one  of  whom  a  libel  has  been  published  in  a  periodi* 
eel  to  reooTor  his  actual  damages  suflfored  therefrom,  he  need  not  offnr  any 
eridanoe  to  show  whether  or  not  its  author  or  publisher  was  aotuated  by  ma- 
lieious  motives.  If  the  matter  published  is  both  libelous  and  untrue^  malioe 
OB  the  part  of  its  publisher  is  presumed:  BradHrtd  v.  (»ff,  78  Tex.  116;  IS 
Am. St  Bep.  768;  Rfffmr.  CoUiiu,  111  K.  Y.  143;  7  Am.  8t  Rep.  726;  Be#> 
Act  T.  Miuomi  PaeyU  iTjf,  71  Tex.  424;  DelraU  Jkdijf  Pott  Ox  t.  MeArOmrt 
16  Mieh.  447;  ^nunoM  t.  HoUmUt.  18  Minn.  249;  Boot  ▼.  JOift  7  Cow.  618; 
DiOardr.  ColUno,  26  Gratt  343;  Smart  v.  BlatuJiard,  42  N.  H.  187;  Moktom 
T.  Cramer,  47  Wis.  659;  Jonee  v.  Tomuend'e  Adm'r,  81  FU.  481;  68  Am. 
Rep.  676.  With  respect  to  malice  in  law  this  presumption  is  eonoliiaiveb 
And  here  it  is  proper  to  observe  that  it  is  unfortunate  that  the  word 
«•  malice  "  has  at  least  two  legal  meanings,  and  that  it  is  sometinMS  difficult 
to  determine  in  which  it  is  intended  to  be  used  by  judges  and  text-writsn  in 
diaonssing  the  law  of  libeL  In  its  ordinary  signification,  malioe  means  ae- 
taal  iU-will;  a  desire  to  injure  the  object  of  it^  or  at  least  a  reckless  disrsgard 
of  consequences,  and  indifference  whether  injury  is  inflicted  or  not.  Whether 
malioe  in  this  sense  existed,  or  not,  often  becomes  a  material  subject  el  in- 
quiry in  actions  and  prosecutions  for  libel,  because  its  existenoe  may  justify 
the  imposition  of  exemplary  damages,  or  render  the  defendant  answerable 
for  publications  which  are  privileged  when  made  upon  proper  ocoasions  and 
from  justifiable  motives.  But  the  presence  of  malioe  in  this  sense  is  never 
eseentinl  to  the  maintenance  of  an  action  for  libel  where  the  puUioation  is 
not  privil^ed.  *'  In  a  legal  sense,  malice,  as  an  ingredient  of  actions  for  slan* 
der  or  libel,  signifies  nothing  more  than  a  wrongful  act  done  intentionally 
without  just  cause  or  excuse" :  King  v.  Pattereon,  49 N.  J.  L.  417;  BbtmkimU 
V.  Bohr,  70  Md.  828.  *'  Malice  is  the  gist  of  an  action  for  slander.  But 
Oa  term  'malice'  has  a  twofold  signification.  There  is  malioe  in  law 
as  well  as  malioe  in  fact.  In  the  former  and  legal  sense^  it  signifiee  a 
wrongful  act  intentionally  done  without  any  justification  or  exouse.  In  tiM 
AM.  at.  Bar.,  Vol.  XV. -22 
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latter  and  popular  sense,  it  means  fll-will  towards  a  person;  in  other  words, 
an  actual  intention  to  injure  or  defame  him.  This  distinction  runs  throogh 
the  elementary  books  and  the  reports  of  adjudged  cases  " :  Oibner  ▼.  JSubamkt 
13  UL  274.  "  If  I  traduce  a  man,  whether  I  know  him  or  not»  and  whether 
I  intend  to  do  him  an  injury  or  not,  I  apprehend  the  law  considers  it  at  done 
of  malice  because  it  is  wrongful  and  intentionaL  It  equally  works  an  injury 
whether  I  meant  to  produce  an  injury  or  not;  and  if  I  had  no  legal  excuse 
for  the  slander,  why  in  he  not  to  have  a  remedy  against  me  for  the  injury  it 
produces  7  And  I  apprehend  the  law  recogaizes  the  distinction  between  these 
two  descriptions  of  malice  —  malice  in  fact  and  malice  in  law  —  in  actions  for 
slander.  In  an  ordinary  action  for  words,  it  is  sufficient  to  charge  that  the 
defendant  spoke  them  falsely;  it  is  not  necessary  to  state  that  they  were 
spoken  maliciously.  But  in  actions  for  such  slander  as  is  prhna  fade  exooa- 
able,  on  account  of  the  cause  of  speaking  or  writing  it,  as  in  the  case  of  aer- 
vants*  characters,  confidential  advice  or  communication  to  persons  who  aak 
it,  or  have  a  right  to  expect  it,  malice  in  fact  must  be  proved  by  the  plaintiff. 
But  in  an  ordinary  action,  for  libel  or  for  words,  though  evidence  of  malice 
may  be  given  to  increase  the  damages,  it  never  is  considered  as  essential,  nor 
is  there  aay  instance  of  a  verdict  for  the  defendant  on  the  ground  of  a  want 
of  malice  ":  Bromagt  ▼.  Prouer,  4  Bam.  &  C.  247.  The  absence  of  malice  in 
fact,  therefore,  will  not  relieve  the  defendant  from  liability  for  such  injuries 
as  be  may  have  inflicted  on  the  plaintiff  by  the  publication  of  a  libel  upon 
him:  Haire  v.  Wilson,  9  Bam.  &  G.  643;  4  Man.  &  R.  605;  FHjtfter  v.  Clemeid, 
10  Barn.  &  C.  472;  5  Man.  ft  B.  730;  Wenman  v.  Ash,  13  Com.  B.  845;  22 
L.  J.  Com.  P.  190;  17  Jur.  579;  BunOeyy.  Ward,  6  Com.  B.,  N.  S.,  514;  6 
Jnr.,  N.  S.,  18;  1  Fost  ft  F.  552;  Clarh  t.  Motyneux,  L.  R.  3  Q.  K  237;  47 
L.  J.  230;  and  even  in  a  oriminal  prosecntion  for  libel,  where  the  statnte 
permits  the  defendant  to  give  in  evidence  in  his  defense  the  truth  of  the 
matter  contained  in  the  publication  charged  as  libelous,  if  he  further  satis- 
factorily shows  that  the  publication  was  with  a  good  motive,  and  for  justifi- 
able ends,  proof  that  the  matter  published  was  libelous  still  oonstitntes  a 
prima  fade  case,  and  the  presumption  of  malice  must  be  rebutted  by  the  da> 
fendant:  CcmmomoeaUk  v.  SnelUng,  15  Pick.  337;  CommonweaUh  v.  Bonner,  9 
Met.  410. 

As  before  suggested,  the  presumption  of  malice  in  law  is  indisputable  when 
the  publication  is  false,  libelous,  and  not  privileged:  Dakota  v.  Taylor,  1  Dak. 
471.  The  publisher  cannot  rebut  this  presumption  by  proving  that  ho  be- 
lieved  the  matters  constituting  the  alleged  libel  to  be  trae,  and  published  it 
from  good  motiyes:  Smart  v.  Blanehard,  42  N.  H.  147;  King  t.  Boot,  4  Wend. 
113;  21  Am.  Deo.  102;  Uiher  v.  Severance,  20  Me.  9;  37  Am.  Deo.  33;  Oas$ 
V.  New  Orkam  Tmea,  27  La.  Ann.  214;  CommonweaUh  v.  SneUh^,  15  Pick. 
337. 

There  may  be  drenmstances  in  which  a  publisher  may  escape  liability  by 
showing  that  he  did  not  know  that  the  matter  published  was  libelous.  It 
was  so  held  in  a  case  where  the  defense  *'  was  that  an  alleged  libel  was  a 
mere  fancy  sketch  or  fictitious  tale,  which  had  no  relation  to  the  plaintiff,  and 
was  not  intended  to  apply  to  him;  that  the  publisher  did  not.  know  the  plain- 
tifi^  nor  had  he  heard  of  any  of  the  facts  stated  in  the  alleged  libel  as  appli- 
cable to  him,  and  if  it  was  intended  by  the  writer  to  be  so  applied,  the 
defendant  had  no  knowledge  of  such  intention**:  SmUh  v.  AiMey,  11  Met.  367; 
45  Am.  Dec.  216;  Dexter  v.  Spear,  4  Mason,  115.  The  facts  in  this  case  were 
exceptional,  and  the  principles  stated  by  the  conrt  in  deciding  it  are  not  b^ 
jond  question.    Certainly  if  the  matters  published  are  libelous  on  their  Uio% 
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or  if  there  ia  anything  to  warn  the  publisher  that  he  may  injure  the  repnta- 
tUm  of  some  one,  or  bring  him  into  contempt,  the  defendant  will  not  be  per> 
mitted  to  prove,  a«  a  complete  defease,  that  he  did  not  know  that  the 
publication  was  libelous:  Curtis  v.  Muaity,  6  Gray,  261. 

In  implying  that  an  act  must  be  done  inteDtionally  to  be  malicious  in  law* 
we  think  the  authorities  introduce  a  false  element  into  their  definitions  of 
malice  as  applied  to  the  law  of  libel,  unless  they  further  imply  that  every 
one  must  be  condusively  presumed  to  intend  the  necessary  or  probable  re- 
sults of  his  acts.  One  who  has  published  a  libel  on  another  cannot  success- 
fully resist  the  latter's  action  for  redress  by  showing  he  did  not  intend  to 
publish  it»  and  that  its  publication  was  due  to  carelessness,  inadvertence,  or 
mistake.  Hence  it  is  not  a  snfficient  defense  that  the  publication  of  a  libel 
resulted  from  an  error  in  setting  type,  or  in  placing  plaintiff's  name  under  a 
column,  headed  '*  first  meetings  in  bankrupted,"  instead  of  that  headed  "  dia- 
■olutions  of  partnership":  Shepherd  ▼.  WkUaher^  L.  R.  10  Com.  P.  502;  32 
L.  T.  402;  or  in  erroneously  stating  that  the  plaintiff's  name  had  been 
stricken  from  the  roll  of  attorneys,  when  it  was  intended  to  state  that  he  had 
been  suspended  only:  Blaie  ▼.  Stevens,  4  Fost.  ft  F.  232;  11  Lb  T.  543. 
Mere  errors  in  printing  an  item  written  by  the  plaintiff  in  a  somewhat  illegi- 
ble hand  will  not  enable  him  to  maintain  an  action  for  libel,  though  the 
item,  as  printed,  necessarily  exposes  him  to  derision,  to  which  derision  the 
item  as  written  by  him  contributes  quite  as  much  as  the  errors  of  the  printers 
in  deciphering  his  manuscript:  StUttng  y,  Shaheepeare^  40  Mich.  408;  41  Am. 
Rep.  166w 

Damages.  — So  much  of  the  law  of  damages  as  is  peculiar  to  the  law  of 
newspaper  libel  is  almost  inseparably  connected  with  the  consideration  of 
the  questaon  of  malice  in  making  the  publication  complained  of.  Of  coursOp 
as  in  all  other  cases  of  libel,  the  plaintiff,  when  entitled  to  recover  at  all^ 
should  be  awarded  all  the  damages  actually  suffered  by  him.  The  more  ex. 
tensive  the  publication  of  the  libel,  the  greater  the  injury  probably  occasioned 
by  it.  Therefore,  as  Ixiaring  on  the  question  of  the  actual  damages  done  to 
the  plaintiff,  he  may  prove  the  extent  of  the  circulation  of  the  periodical  or 
pamphlet  in  which  it  was  published:  OathercoU  v.  MiaU,  15  Mees.  k  W.  319;  15 
Lb  J.  Ex,  179;  10  Jur.  837;  iVy  t.  BenneU,  28  N.  Y.  824;  Biffehwr.  Sprague, 
140  Mass.  425;  and  the  principal  case.  "  If  it  appears  upon  the  trial  that 
there  was  no  intention  in  fact  to  injure  the  plaintifi^  and  that  all  proper  pre- 
cautions were  observed  in  the  publication  of  the  article  complained  of,  such 
laets  will  not  prevent  a  recovery  of  such  damages,  but  will  reduce  the  amount 
thereof  to  such  sums  as  must  inevitably  result  from  the  wrong  ":  Bvening  News 
AssoaaHon  t.  Tryon,  42  Mich.  549;  36  Am.  Rep.  450;  Scripps  r.  ReUip,  38 
Mich.  23.  The  plaintiff,  if  the  matters  published  of  him  are  libelous  per  se^ 
need  not  offer  any  evidence  of  special  damages,  unless  he  desires  thereby  to 
increase  the  amount  of  his  recovery;  for  if  he  has  been  libeled,  the  law  will 
presume  that  he  has  been  injured,  and  leave  the  amount  of  such  injury  to 
the  determination  of  the  jury:  Boogher  v.  Knapp,  76  Mo.  457;  Prker,  WhUe^, 
50  Id.  437;  Sep,  Pvb.  Co.  v.  Miner,  12  Col.  77. 

There  ace  various  matters  which  it  is  said  may  be  proved  in  mitigation  of 
damages.  We  do  not  understand  this  expression  to  mean  that  any  of  these 
matters  ought  to  or  can  deprive  plaintiff  of  his  right  to  recover  such  damages 
as  he  has  actually  suffered,  but  rather  that  they  may  wholly  or  partly  remove 
the  presumption  of  malice,  which  will  otherwise  be  indulged,  and  will  there- 
fore retiere  the  defendant  from  the  imposition  of  punitive  damages:  Beariek 
w.  WUeote,  81  UL  77;  Shtpp  r.  Story,  68  Oa.  47;  WmeOBa  v.  Hetirick  93  K.  a 
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10.  Henoe  it  has  been  held  that  a  defendant  may  prove,  in  mitigation  of  dam- 
ages, that  he  received  letters  purporting  to  have  been  written  by  reputable  cit- 
ixens  charging  the  plaintiff  with  certain  wrongful  acts;  that  these  letters  were 
in  fact  forgeries,  and  that  be,  believing  them  to  be  genuine,  was  imposed  upon 
and  induced  to  publish  the  libel  complained  of,  in  the  belief  that  it  was  true: 
Stortp  V.  Early,  86  111.  461.  If  the  defendant  wishes  to  give  evidence  of  the 
truth  of  the  libelous  matter,  he  must  plead  it  in  justification;  and  failing  to 
so  plead  it»  he  is  not  entitled  to  place  in  evidence  before  the  jury,  in  mitiga- 
tion of  damages,  matters  which  ought  to  have  been  pleaded  in  justification. 
Hence  if  the  defendant's  belief  in  the  truth  of  a  libelous  publication  can  be 
proved  in  mitigation  of  damages,  it  can  only  be  in  those  cases  in  which  he 
distinctly  disavows  all  right  to  urge  that  the  words  published  were  true  in 
fact,  and  merely  seeks  to  remove  the  presumption  of  malice  by  disclosing 
''the  circumstances  which  induced  him  erroneously  to  make  the  charge  com- 
plained of ":  JUinesinger  v.  Kerr,  9  Pa.  St.  312;  ShilUng  v.  Caraon,  27  Md.  175; 
•2  Am.  Dec.  632;  Howard  v.  Tlumpton,  21  Wend.  319;  3i  Am.  Dea  238; 
Petrie  V.  Rwe,  6  Watts  &  S.  364.  In  criminal  prosecutions  for  libel,  there 
are  cases  where,  though  the  truth  of  the  defamatory  publication  is  not  a 
complete  defense,  it  may  be  given  in  evidence  in  mitigation  of  the  offense: 
Commonwealth  v.  Morris,  1  Va.  Cas.  176;  5  Am.  Dec.  615;  CommoKwealth  v. 
Blanding,  3  Pick.  304;  15  Am.  Dec.  214;  CommonweaUh  v.  Clap,  4  Mass.  163; 
3  Am.  Dec.  212.  The  gross  negligence  of  the  defendant  may  be  shown  for  the 
purpose  of  enhancing  damages:  Smitli  v.  Harrison,  I  Fost.  k  F.  565;  Seripps 
V.  Rally,  35  Mich.  272.  On  the  other  band,  evidence  is  admissible  to  rebut 
any  impufcation  of  negligence  which  might  otherwise  exist,  and  the  proprietor 
of  a  periodical  is  therefore  entitled  to  show  the  circumstances  attending  its 
publication,  the  necessity  of  prompt  action  on  his  part,  the  baste  incident  to 
issuing  the  paper,  the  time  at  which  the  libelous  article  was  handed  in,  and 
the  Butficiency  of  the  force  employed  on  the  paper  for  gathering  news  and 
preparing  and  supervisiug  articles  for  publication:  Scrippt  v.  ReUly,  38  Mich. 
10.  It  is  not  proper,  however,  to  instruct  the  jury  that  they  may  consider 
in  mitigation  of  dama^res  the  excitement  attending  a  pending  election  al 
which  the  plaintiff  was  a  candidate,  and  that  the  alleged  libel  was  published 
for  the  purpose  of  assisting  in  his  defeat:  Reariek  v.  Wilcox,  81  IlL  77. 

While  the  retraction  of  a  libel  does  not  relieve  its  publisher  from  Uabili^ 
for  its  publication,  it  may  be  proved  in  mitigation  of  damages:  Cam  ▼.  Ncm 
Or  leans  Times,  27  La.  Ann.  214.  One  insult  does  not  justify  another,  nor  has 
the  Hubject  of  a  libel  unbounded  liberty  to  indulge  in  libels  upon  his  adversary. 
Nevertheless,  a  libelous  retort  to  a  recently  published  libel  is  viewed  with 
great  charity.  If  it  is  in  the  nature  of  a  reply  to  the  previous  libel,  and  ia 
refutation  of  its  charges,  accompanied  with  disparaging  remarks  on  the 
libelcr  not  entirely  irrelevant  to  the  subject  under  consideration,  the  previ- 
ous libel  will  be  in  many  instances  received  in  evidence  in  justification,  and 
in  all  cases  is  admissible  in  mitigation  of  damages:  Ckaffin  v.  Lynch,  83  Va. 
106;  Myers  v.  Kaichen,  75  Mich.  272;  Stewart  v.  Minneapolis  TrUmm  Co.,  41 
Minn.  71.  The  publisher  may  also  prove  in  mitigation  of  damages  that  ia 
publishing  the  article  complained  of  he  acted  from  an  honest  motive  to  pro- 
tect the  public  against  impostors,  and  upon  information  tending  to  show  thai 
the  person  defamed  by  the  publication  was  engaged  in  a  corrupt  scheme  to 
obtain  and  appropriate  money  for  his  own  profit:  Mosisr  v.  StaU,  119  Ind. 
244;  Hunter  v.  Sharps,  4  Fost.  &  F.  983;  15  L.  T.,  N.  S.,  421. 

The  general  rule  controlling  the  reception  of  evidence  in  mitigation  of 
damages  is,  that  any  circumstances  may  be  proved  **  which  tend  to  disprora 
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aallo^  Imi  do  not  provo  the  tratb  of  tho  oharge  "s  Stortp  ▼.  Boaiif,  86  HL 
461;  Newell  on  Defamation,  882.  Bfidenoe  may  therefore  be  edmitted  le 
•how  what  were  the  motiTee  of  the  defendant  in  making  the  publicataoni 
Heamcm  ▼.  ShanhUm,  60  Ind.  441.  There  it  one  dau  of*  evidence  admiMible 
in  mitigation  which  appears  to  establish  rather  than  to  disprove  actual  mal- 
ice. We  refer  to  evidence  of  the  existence  of  cironmstancee  connected  with 
^e  libekms  charge^  and  showing  any  provocation  therefor  reoeived  from  the 
platntiff:  KwM  ▼.  BwrwtU,  96  N.  C  279;  Ma^  v.  Brwm,  8  Bam.  k  O.  118; 
10  Bng.  Com.  I^  24. 

Bzemplary  damages,  in  the  abeenoe  of  statutes  denying  them,  may  always 
be  awarded  if  it  appears  that  the  defamatory  publication  proceeded  from  ex- 
press malice  or  ill-will:  Snydtr  v.  FaUm,  84  Md.  128;  and  various  ourcum* 
•taaces  may  be  received  in  evidence  as  tending  le  establish  the  existence  of 
malice  in  fact.  Among  these  are,  that  other  libelous  publications  have  been 
made  by  the  same  defendant  against  the  same  plaintiff:  SiaU  v.  Rigg9t  89 
Oonn.  493;  Zorraftes  v.  MinneapoUi  Tribune  Co.,  86  Minn.  Ul;  Behee  v.  Bail- 
waif,  71  Tex.  424;  though  made  at  so  remote  a  period-that  any  action  to 
teoover  damages  therefor  is  barred  by  the  statute  of  limitations:  Bvening 
Jmtrnal  AtaoekUkm  ▼.  MeDermoU,  44  N.  J.  L.  480;  43  Am.  Rep.  892;  or  a 
nfnsal  to  retract  a  libel,  or  to  publish,  except  as  an  advertisement  to  be  paid 
ior  by  the  plaintiff  any  card  or  statement  expressing  belief  in  his  innocence: 
JRieiom  V.  Bauman,  63  Wis.  244;  Bamei  v.  OampbeU,  60  N.  H.  27. 

If  a  periodical  is  owned  or  published  by  two  or  more  partners,  malice  in 
lut  of  any  one  of  them  in  making  a  libelous  publication  entitles  the  plaintiff 
to  recover  against  all,  as  if  all  had  participated  in  such  malice:  LoUurop  v. 
Adams,  133  Mass.  471;  43  Am.  Rep.  628.  We  find  it  difficult  to  reconcile 
the  decisions  concerning  the  liability  for  libels  attributable  to  the  malice  of 
editors,  reporters,  and  other  employees,  in  which  the  proprietors  of  the  peri- 
odical in  which  the  publication  was  made  did  not  participate.  It  is  un- 
donbtedly  true  that  a  proprietor  who  places  another  person  in  charge  of  a 
periodioal  becomes  answerable  for  whatever  he  may  publish,  '*  whether  the 
wrong  resulted  from  mere  negligence,  or  from  a  wanton  and  malicious  pnr- 
poee  to  accomplish  the  buaineas  in  an  unlawful  manner ";  and,  perhaps,  in 
many- states^  a  proprietor  in  whose  periodical  a  libel  is  published  through  the 
malice  or  ill-will  of  an  editor,  reporter,  or  other  employee  is  liable  to  the 
same  extent  as  if  the  malice  had  been  entertained,  and  the  publication  an- 
thoriaed  by  the  proprietor  himself:  Bruce  v.  Beed,  104  Fa.  St  408;  49  Am. 
Bep.  586.  Probably,  however,  the  weight  of  authority  at  the  present  time 
b  in  bvcr  of  exonerating  a  proprietor  from  exemplary  damages  if  the  publi- 
oatian  is  due  to  the  malice  of  his  employees,  and  is  made  without  his  previ- 
ous knowledge  or  consent^  and  under  circumstances  which  relieve  him  from 
the  charge  of  negligence  in  permitting  such  publication:  Bievidon  v.  Cramer, 
§7  Wis.  570;  DeiroU  Poet  Co,  v.  Mc Arthur,  16  Mich.  447;  Bcrippe  v.  ReiUtif, 
SB  Id.  10;  Boberteon  v.  Wylde,  2  Moody  &  R.  101. 

In  a  few  of  the  states  exemplary  damages  are  not  allowed  in  actions  for 
dander  or  libel:  BejK  Pub,  Co.  v.  Miner,  12  Col.  77;  BoaewaUr  v.  Bqffinan, 
S4  Keb.  222;  but  in  a  greater  number  they  may  be  awarded  in  all  cases 
where  the  jury  is  satisiied,  from  the  evidence,  that  the  defamatory  publication 
was  actuated  by  malice  or  ill-will  towards  the  defendant:  Templetonw.  Oravee, 
60  Wis.  95;  Kleudn  v.  Bauman,  54  Id.  244;  Montgomery  v.  KneoB,  23  Fla. 
696;  and  this  malice  or  ill-will  may  be  inferred  from  the  fact  that  the  defend- 
nat  has  published  defamatory  matter  of  the  plaintiff  which  falsely  chargse 
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Urn  with  an  indietable  offenae,  or  whiob  it  otiiflrwiM  libeloiiM|ier«e;  Bergmam 
▼.  Jone§,  94  K.  T.  61. 

The  plaintiiTfl  repatotion  may,  previously  to  the  pnbUoation  ol  tha  libel 
of  which  ha  oomplainiy  have  been  bad,  in  which  caae  the  pnblicatioo  oan  do 
him  litUe  or  no  harm.  The  defendant  is  entitled  to  prove  thia  fact  in  miti* 
Bation  of  damagea.  The  eyidenoe  npon  this  subject,  to  be  admissibla,  must 
not  be  in  regard  to  plaintiffii  hanng  in  fact  committed  specific  acts  or  crimes, 
but  must  be  restricted  to  the  pUuntifiTs  general  reputation:  Warner  ▼.  Loch' 
er^,  31  Minn.  421;  Siane  ▼.  Vameif,  7  Met  86;  39  Am.  Dec.  762;  Btnrkei  ▼. 
iTonoAoR,  7  Blaokf.  83;  41  Am.  Deo.  212;  Ciarh  ▼.  ^rown,  116  Masa.  604. 
MaMone^  t.  Beiford,  132  Id.  893;  Toung  ▼.  BenneU,  4  Scam.  43;  or  his  reputa- 
tion of  haying  committed  the  particular  act  with  which  he  is  charged  in 
the  publication  complained  of:  Welherbee  v.  Marsh,  20  N.  EL  661;  61  Am. 
Dec  244.  "The  authorities  are  numerous  to  prove  that  the  defendant  ia  not 
confined  to  evidence  of  character  founded  upon  matters  of  the  same  nature  aa 
were  specified  in  the  charges,  as,  for  instance,  to  evidence  of  the  plaintiff's 
character  aa  a  thief,  whereas  in  this  case  the  diarge  waa  theft;  but  he  may 
give  in  evidence  the  general  bad  character  of  the  plaintil^  not  by  way  of  jus- 
tification, but  in  mitigation  of  damages,  and  for  this  inquiry  the  plaintiff 
must  stand  prepared":  Lamoa  v.  Snell,  6  N.  H.  416;  26  Am.  Deo.  468.  That 
it  had  been  generally  reported  and  believed  that  plaintiff  was  guilty  of  the 
offense  charged  against  him  may  in  some  of  the  states  be  proved  aa  timding 
to  eatablish  that  his  reputation  had,  before  the  publication  complained  oU 
been  so  depreciated  that  the  libel  could  not  have  injured  him  to  the  aame  ex- 
tent as  if  he  had  been  of  good  and  unquestionable  repute  in  the  neighborhood 
wherein  he  lived,  or  where  the  publication  waa  made:  Nelmm  ▼•  JSvemtf  1 
Dev.  9;  CaUoway  v.  MiddleUm,  2  A.  K.  Marsh.  372;  12  Am.  Dec  499;  Wetkar^ 
bee  V.  Manh,  20  N.  H.  661;  16  Am.  Dec  244;  Sander*  v.  Johmon,  6  BlackC. 
60;  36  Am.  Dec.  664. 

There  is  no  doubt  that  no  one  haa  any  right  to  repeat  a  pre-esdating  but 
false  defamatory  rumor  or  statement,  and  the  fact  that  a  aUnder  or  libel  ia 
but  a  repetition  of  one  previously  existing  never  justifies  it,  and  will  not  be 
received  in  evidence  as  a  complete  defense:  Watkhu  v.  Hall,  9  Best  k  S.  279; 
L.  R.  3  Q.  B.  396;  37  L.  J.  Q.  B.  126;  16  Week.  Bep.  867;  18 1^  T.,  N.  &, 
661;  HotchMna  v.  OUphani,  2  Hill,  410;  although  the  last  publiaher  diadoass 
tha  name  of  some  previous  author  or  publisher  at  the  time  he  makaa  the 
publication  complained  of:  McPhereon  v.  DaaM,  10  Bam.  k  O.  263;  6  Man 
ft  R.  261;  Tidman  v.  Andie,  10  Ex.  63. 

If  a  defamatory  charge  is  published  without  any  reference  being  made  la 
its  author  or  previous  publisher,  the  last  publisher,  when  an  action  is  brought 
against  him  therefor,  cannot  show,  even  in  mitigation  of  damages,  that  he 
merely  repeated  what  had  already  been  published  by  another:  Trtai  v.  Bromt' 
ing,  4  Conn.  408;  10  Am.  Dec  156;  Inman  v.  Foster,  8  Wend.  602;  Peiermm 
V.  Morgan,  116  Mass.  360;  Bradleg  v.  Gibson,  9  Ala.  406;  Talboi  ▼.  Clark,  2 
Moody  ft  B.  812;  Shehan  v.  CoUins,  20  lU.  325;  71  Am.  Dec  271;  Dawis  v. 
Skddtn,  17  Or.  269;  Marker  v.  Dunn,  68  Iowa,  720.  The  defendant  may» 
however,  prove,  in  mitigation  of  damages,  that  the  charge  had  been  pre- 
viously published,  if,  at  the  time  of  its  republication,  he  either  gave  the  nama 
of  the  author  or  the  person  from  whom  he  had  heard  it,  or  disdoeed  in  soma 
other  appropriate  manner  that  he  did  not  make  the  charge  himael^  but 
merely  repeated  what  he  had  heard  or  had  seen  in  some  other  publioatuMu 
McDonald  v.  Woodrt^,  2  DilL  244;  BenneU  v.  BenneU,  6  Car.  ft  P.  686| 
Mvam  V.  Smith,  3  Mon.  363;  Dnnseombe  v.  Danmik,  8  Oar.  ft  P.  222;  8  Juw 
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tt;  ^Sfonqf  T.  Sar^,  86  HI.  461;  OaBcwa^  y.  CouHne^,  10  Rich.  414;  Taung  ▼. 
8imom»,  Wright^  124;  WiUiami  ▼.  Ortenwade,  8  Dana,  438.  In  Minnesota^ 
•nd  perhapa  in  »  few  other  statea^  the  defenduit^  for  the  purpoae  of  eatabliah- 
lag  hia  belief  of  ehaigea  pabUahed  by  him,  and  of  relieving  himaelf  from  the 
imputation  of  malice  in  fact^  may  prove,  in  mitigation  of  damagea,  that  h« 
had  aeen  the  same  chargea  in  another  periodical  before  he  published  them 
himeelf:  HaoiU  v.  Pkmeer  Preu  Co.,  23  Minn.  178. 

Newapapera  eziat  in  response  to  a  demand  of  the  pnblio  for  news,  or  for 
information  upon  divers  subjects,  both  public  and  private.  When  one  who 
publishes  a  libel  acts  in  the  bona  fidt  discharge  of  a  public  or  private  duty, 
legal  or  moral,  he  is  exonerated  from  liability,  unless  it  appears  that  he  acted 
with  a  malicious  intent:  WhiU  v.  NichoU,  3  How.  286.  There  are  provisions 
in  the  constitntion  of  many  of  the  states  guaranteeing  the  liberty  of  the 
press,  and  there  is  an  unquestionable  demand  for  news  upon  all  sorts  of 
tof^cs,  and  especially  for  statements  concerning  the  character,  reputation, 
and  supposed  evil  doings  of  those  who  are  personally  known  in  the  commu- 
nity, or  whose  prominence  is  such  as  to  excite  interest  in  them  even  beyond 
looalitiea  in  which  they  are  personally  known.  Because  of  these  provisions 
guaranteeing  the  liberty  of  the  press,  and  of  the  wide-spread  demand  for  all 
kinds  of  news,  it  has  been  claimed  on  behalf  of  publishers  of  periodicals  that 
they  have  the  right  to  publish  whatever  they  may,  in  good  faith,  regard  as 
news,  and  as  supplying  a  well-known  demand,  provided  that,  in  what  they 
publish,  they  do  not  act  malevolently,  nor  otherwise  than  merely  in  response 
to  the  desire  of  the  public  for  information  respecting  the  matters  published. 
From  the  fact  that  there  is  a  demand  for  news,  they  argue  a  duty  on  their 
part  to  supply  such  demand,  and,  as  a  necessary  consequence^  that  they  can. 
not  be  held  answerable  for  performing  this  duty  as  long  aa  they  do  not  act 
malicionaly,  even  though  it  should  happen  that  the  statements  pubUshed  were 
ooi  ime^  and  were  calculated  to  imperil  or  destroy  the  reputation  and  happi- 
aeea  of  the  persons  against  whom  they  were  made. 

If  the  duty  of  the  proprietor  of  a  periodical  is  to  be  measured  by  the  de- 
mand for  what  he  publishes,  then  the  more  libelous  his  publications  the  more 
imperative  his  duty  to  publish  them,  for,  doubtless,  the  demand  for  defama- 
tarj  news  b  more  eager  and  inexhaustible  than  for  any  other.  The  existence 
of  this  duty  cannot  be  oonoeded,  except  to  a  very  limited  extent.  In  oonsid- 
ering  whetiier  it  may  be  oonceded  at  all,  and  if  so,  under  what  circumstances, 
or  in  what  cases,  publications  may  profitably  be  divided  as  follows:  1.  Those 
relating  to  private  persons,  acting  in  their  private  capacity;  2.  Those  relat- 
ing to  persons  either  filling  or  seeking  public  offices  or  stations,  or  to  the 
criticism  of  works  to  which  they  have  expressly  or  impliedly  invited  publio 
attention;  3.  Those  relating  to  acts  done  or  proceedings  taking  place  in  some 
pnblio  office  or  department,  —  legislative,  executive,  or  judicial. 

The  liberty  of  the  press,  which  is  guaranteed  under  the  constitution  of  many 
sAatee,  does  not  oonfer  upon  it  any  greater  right  to  publish,  through  periodi- 
cals, than  is  given  by  those  other  clauses  of  the  same  constitutions  guarantee* 
ing  liberty  of  speech,  —to  publish  through  the  vocal  organs.  In  either  case^ 
die  publisher  is  subject  to  the  laws  of  the  land;  his  publication  must  not  be 
criii^nal,  nor  one  in  defiance  of  the  penal  laws;  and,  at  least,  when  false  and 
defamatory,  he  must  answer  in  damages  to  any  one  defamed  or  injured 
thereby:  IktokUtm  ▼.  Duncan,  7  EL  ft  B.  229;  26  L.  J.  Q.  B.  104;  Paimar  v. 
Camwd,  48  N.  H.  211;  97  Am.  Deo.  606;  Bamea  v.  OampheU,  69  N.  H.  186| 
47  Am.  Rep.  183. 

A  leading  case  upon  this  subject  is  that  of  Shedtei!  ▼.  Jaekmrn,  10  Gush.  26. 
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Hm  defendant!  had  pnbliBhed  »  libel  of  the  plaintiff,  eharging  him  witb 
treaefaery  and  bad  faith  in  regard  to  money  reoeired  by  him  to  obtain  maa«« 
minion  of  a  fugitive  dave^  and  with  then  inviting  the  elave  to  go  into  a  elavr 
diitriet  with  a  view  of  again  placing  him  in  a  state  of  slavery.  The  defend* 
ante  aonght  to  prove  that  there  wae  a  general  anxiety  in  the  oommanity  leet 
the  aUve  in  question  had  been  deceived  in  transactions  with  the  plainti^  and 
reduced  to  slavery;  and  they  claimed  tbat»  as  publishers  of  a  periodical,  they 
had  a  duty  to  perform,  and  that  they  stated  what  they  honestly  thought  to 
be  true.  The  trial  court,  among  other  instructions,  gave  the  jury  the  follow- 
ing: "But  in  point  of  law,  the  occasion  of  this  publication  was  not  each  » 
one  as  affords  a  justification  to  the  defendants  for  poblishtng  what  was  not 
true.  The  defendants'  case  does  not  oome  within  the  privileged  or  excepted 
cases  from  the  general  rule.  But  if  the  publication  is  libelous  npon  th* 
plaintiff,  upon  the  definition  of  libel  as  before  given  to  yon,  then  the  defend- 
ants are  by  law  responsible  to  the  plaintiff  in  damages  for  the  injury  they 
have  done  him.  Then  it  has  been  urged  upon  you  that  conductors  of  the* 
public  press  are  entitled  to  peculiar  indulgence,  and  have  especial  rights  and 
privileges.  The  law  recognizes  no  such  peculiar  rights,  privileges,  or  claim* 
to  indulgence.  They  have  no  rights  but  such  as  are  common  to  alL  lliey 
have  just  the  same  rights  that  the  rest  of  the  community  have,  and  no  more. 
They  have  the  right  to  publish  the  truth,  but  no  right  to  publish  falsehoods, 
to  the  injury  of  others.*'  These  instructions,  when  assailed  in  the  appellato 
court,  were  pronounced  correct  in  point  of  law,  and  well  adapted  and  applied 
to  the  circumstances  of  the  case. 

"  The  terms  '  freedom  of  the  press '  and  '  liberty  of  the  press '  have  misled 
some  to  suppose  that  the  proprietors  of  a  newspaper  had  a  right  to  publish 
that  with  impunity  for  the  publication  of  which  others  would  have  been  held 
responsible.  But  the  proper  signification  of  these  phrases  is,  if  so  under- 
stood, misapprehended.  The  '  liberty  of  the  press '  consists  in  a  right  in  the 
conductor  of  a  newspaper  to  print  whatever  he  chooees,  without  any  previona 
license,  but  subject  to  be  held  responsible  therefor  to  exactly  the  same  extent 
that  any  one  else  would  be  responsible  for  the  publication  **:  Sweenqf  v.  Bakery 
13  W.  Va.  158;  31  Am  Rep.  767. 

**  Freedom  of  the  press  and  freedom  of  speech  are  equally  sacred  and  equally 
protected  by  the  constitution.  Section  3  of  the  Bill  of  Rights  provides  that 
'  the  liberty  of  the  press  shall  forever  remain  inviolate,  and  all  persons  may 
freely  speak,  write,  and  publish  their  sentiments  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  such  rights.'  In  this  country,  almost  all  oflicera 
are  elective.  The  press  does  not  possees  any  immunity  not  ahared  by  every 
individuaL  In  every  election  the  same  freedom  of  discussion  of  the  merita 
and  demerits  of  candidates  is  allowed  equally  to  press  and  people,  and  every 
citizen  can  claim  to  be  interested  in  the  choice  of  his  rulers.  Now,  can  it  be 
said  that  every  household  visitation  made  by  itinerant  politicians,  poisoning 
the  minds  of  electors  with  libelous  and  slanderous  charges  against  candidates, 
every  public  harangue  filled  with  similar  matter,  every  club-room  discusaion 
in  which  such  charges  are  bandied  about  with  licentious  freedom  and  exag- 
geration, are  privileged  communications,  and  imposing  upon  the  injured 
party  the  necessity  of  proving  that  they  were  uttered  and  published  with 
express  malice?  We  have  never  supposed  that  the  freedom  of  speech,  even 
in  this  country,  could  legally  be  carried  to  such  an  extent.  Tet,  if  such  ia 
the  law  as  to  an  article  published  in  a  public  journal,  there  can  be  no  good 
reason  shown  why  it  does  not  extend  to  all  channels  of  communication  be- 
tween man  and  man  during  the  pendency  of  an  election.     We  think  a  publia 
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gonial  or  an  individual  wbo  indulges  in  defamatory  anertioiia  about  eandi* 
datea  lor  oflBce  is  equally  liable  for  hia  aeta  with  thoea  who  oommit  the  aam* 
dbnse  against  private  individnala  ":  AUrkh  ▼.  Frtm  Printkig  Co.,  9  Minn. 
iS3;  86  Am.  Deo.  84. 

So  far  aa  oar  rsaeardiea'^vre  extended,  we  hare  been  nnable  to  die* 
eorer  any  oaae  wherein  a  periodical  has  faisely  charged  a  person  acting  in 
hia  piirate  capacity  with  the  commission  of  a  crime  in  which  the  proprietor 
of  the  periodical  has  been  permitted  to  jnstify  his  act  on  the  gronnd  that  tha 
pnbltcation  was  privileged,  beoanse  made  in  good  faith  aa  an  item  of  news. 
**The  right  to  publish  through  the  newspaper  press  each  matters  of  interest 
as  may  thns  be  properly  laid  before  the  pnblic  does  not  go  to  the  extent  of 
allowing  publications  concerning  a  person  of  false  and  defamatory  matter^ 
there  being  no  other  Veason  of  jnstification  for  doing  so  than  merely  publish- 
mg  the  news  ":  MaUory  v.  Pioneer  Pvb.  Co.,  84  Minn.  521 ;  Usher  v.  Severaneep 
20  Me.  9;  87  Am.  Dec.  33.  "The  law  favors  the  freedom  of  the  press  so 
long  aa  it  does  not  interfere  with  private  repntation,  or  other  rights  entitled 
to  protection.  And  inasmuch  as  the  newspaper  press  is  one  of  the  necessi- 
ties of  ciTiliaation,  the  conditions  under  which  it  is  required  to  be  conducted 
should  not  be  unreasonable  or  vexatioua.  But  the  reading  public  are  not  en- 
titled to  discussions  in  print  upon  the  character  or  doings  of  private  persons, 
except  aa  developed  in  legal  tribunals,  or  voluntarily  subjected  to  publio 
icmtiny.  And  since  an  injurious  statement  inserted  in  a  popular  journal 
does  more  harm  to  the  person  slandered  than  can  possibly  be  wrought  by 
any  other  species  of  publicity,  the  care  required  of  such  jonmals  must  be 
such  as  to  reduce  the  risk  of  having  such  libels  creep  into  their  columns,  to- 
the  lowest  degree  which  reasonable  foresight  can  assure  *':  DetrdU  Daily  Pott 
Co,  V.  McArthiir,  16  Mich.  462. 

In  the  case  of  Bamet  v.  Campbell,  69  N.  H.  128,  47  Am.  Rep.  183,  the 
defendants,  who  had  charged  plaintiff  with  the  commission  of  a  crime^ 
pleaded  that  they  were  the  publishers  of  a  newspaper,  and,  aa  such,  that  it 
was  their  duty  to  give  to  their  readers  such  items  of  news  aa  they  might 
judge  to  be  of  interest  and  value  to  the  community,  and  that,  as  such  pub- 
lishers, they  publbbed  the  article  complained  of  in  good  faith,  without 
malice,  and  believing,  and  having  good  reason  to  believe,  the  same  to  be 
true.  In  determining  that  this  plea  was  insufficient,  and  ought  to  be 
stricken  out,  the  appellate  court  said:  "The  defendants  probably  intended 
to  set  out  the  excuse  of  a  lawful  occasion,  good  faith,  proper  purpose,  and 
belief,  and  probable  cause  to  believe,  that  the  publication  waa  true.  They 
laid  strees  upon  their  business  of  publishing  a  newspaper.  But  professional 
publishers  of  news  are  not  exempt  aa  a  privileged  class  from  the  conse- 
quences of  damage  done  by  their  false  news.  Their  communications  are  not 
privileged  merely  because  made  in  a  public  journaL  They  have  the  same 
right  to  give  information  that  others  have,  and  no  more.  The  occasion  of 
the  defendants*  publishing  a  false  charge  of  crime  against  the  plaintiff  waa 
not  lawful,  if  the  end  to  be  attained  was  not  to  give  useful  information  to 
the  community  of  a  fact  of  which  the  community  had  a  right  to  be,  and 
ought  to  be,  informed,  in  order  that  they  might  act  upon  such  information: 
Stale  V.  Burnham^  9  K.  H.  34,  41,  42;  31  Am.  Deo.  217;  Palmer  ▼.  Concord^ 
48  N.  H.  211,  217;  97  Am.  Dec  606;  Carpenter  ▼.  BaiUy,  63  N.  H.  690;  ^ 
Id.  283.  The  defendants  do  not  state  facts  that  would  constitute  a  lawful 
occasion.  They  make  a  loose  averment  of  their  general  duty  to  give  their 
readers  such  news  as  they  (the  defendants)  might  properly  judge  to  be  of 
iDterent  and  value  to  the  community.    Thia  should  be  stru<^  oat  of  the* 
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moord  m  insuffident  and  misleading.  It  is,  in  effect^  an  intimatuMi  fhaft 
they  published  the  libel  in  the  nsoal  coarse  of  their  business,  and  is  calca* 
lated  to  giTe  the  jury  the  erroneous  impression  that  the  defendants'  jndg- 
ment  ci  the  propriety  of  the  publication  is  eyidence  of  the  lawfulness  of  tlM 
oooMion.  The  defendants*  general  business  of  publishing  interesting  and 
▼aluable  news  was  not.  of  itself,  a  lawful  occasion  for  publishing  this  partie- 
«Iar  false  and  criminal  charge  sgainst  the  plaintiff.  It  will  be  for  the  jury 
to  say  what  weight  the  defendants'  busineas  has  as  evidence  on  the  question 
of  malice.  But  however  high  the  defendants*  vocation,  and  however  inter* 
mating  and  valuable  the  truth  which  they  undertake  to  give  their  readers* 
their  ordinary  and  habitual  calling  is  no  excuse  for  assailing  the  plaintiff's 
•character  with  this  false  charge  of  crime.  They  must  show  specific  facts, 
constituting  a  lawful  occasion  in  this  particular  instance^  as  if  this  false 
charge  had  been  the  only  thing  they  ever  published." 

While  the  decisions  to  which  we  have  referred  have  generally  related  to 
libels  charging  plaintiff  with  grievous  crimes  punishable  as  felonies^  the 
same  principles  must  prevail  where  the  libel  in  question  is  less  serious  in 
•character:  Snifder  v.  FuUon,  Si  Md.  12S.  Thus  a  periodical  reflecting  upon 
the  integrity  of  a  professional  man,  and  charging  him  with  treachery  to  the 
interests  committed  to  his  protection,  cannot  be  justified  because  published 
as  an  item  of  news;  nor,  if  he  be  a  lawyer,  can  the  publication  be  justified  on 
the  ground  that  it  related  to  his  conduct  of  a  proceeding  in  court;  for,  in 
those  cases  in  which  publication  may  be  made  of  proceedings  in  ooart»  the 
publication  must  be  confined  to  what  actually  took  place,  and  not  accom- 
panied by  libelous  animadversions  on  the  partieipantB:  Atkmaon  v.  DdrcU  Frm 
Prtu  Co.,  45  Mich.  341;  LwivAg  t.  Cramer,  63  Wis.  193. 

Various  statutes  have  been  enacted  in  different  portions  of  the  United  States 
lor  the  purpose  of  modifying  the  law  of  libel  with  a  view  of  enlaigiog  the 
■circumstances  under  which  newspapers  may  either  wholly  escape  liability,  or 
inay  diminish  the  damages  otherwise  recoverable.  Thus  in  Conneoticiit^  in 
the  year  1865,  it  was  enacted  *'  that  in  every  action  for  an  alleged  libel  the 
•defendant  may  give  proof  of  intention;  and  unless  the  plaintiff  shows  proof 
•of  malice  in  fact*  he  shall  recover  nothing  but  the  actual  damages  proved  and 
especially  alleged  in  the  declaration. "  In  construing  this  statute  it  was  held 
that  a  belief  that  the  charge  is  true  is  not  a  defense  sufficient  to  excuse  the 
iparty  making  the  publication,  where  the  circumstances  were  such  as  to  show 
an  indifference  to  its  truth  or  faluty :  Moore  v.  SUveitaon,  27  Conn.  14.  It  was 
«bo  held  that  this  statute  permitting  the  defendant  to  give  evidence  of  his  in- 
tention was  but  an  extension  of  a  rule  previously  existing  as  to  the  admissibil- 
ity  of  evidence;  that  such  evidence  had  always  been  admissible  in  reduction  of 
damages,  but  that  the  statute  made  it*  in  the  absence  of  rebutting  proof  on 
the  part  of  the  plaintiff  a  bar  to  the  recovery  of  general  damages;  that  th« 
j^vision  that  the  plaintiff  shall  prove  malice  in  fact  was  not  intended  to  pre- 
scribe any  new  rule  as  to  the  kind  and  degree  of  malice  to  be  proved,  or  as 
to  the  evidence  by  which  the  existence  in  fact  of  improper  motives  was  to 
he  shown,  but  only  to  require  that  it  be  shown  by  other  evidence  than  mere 
legal  presumptioQ  from  the  fact  of  publication  that  the  defendant's  motives 
were  not  proper  and  justifiable;  that  the  motives  of  defendant  were  im- 
proper may  still  bcinferred  from  the  character  of  the  pubUcation  itself  and 
from  the  attendant  circumstances,  and  that  it  was  not  necessary  for  the  ptaia- 
tiff  to  prove  any  actual  hostile  motives;  and  finally,  that  any  oonstruotioa  eC 
the  act  which  would  make  it  abridge  beyond  these  limits  the  rights  of  plaintiff 
4n  such  a  suit  would  bring  it  into  conflict  with  that  pertioii  of  tiM  eonstitai* 
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tioii  of  the  stale  deeUring  that  **  every  person  for  an  iajury  done  him  in  his 
pctson,  property,  or  reputation  shall  have  remedy  by  due  course  of  law,  and 
sight  and  justice  administered  without  sale,  denial,  or  delay  **:  HoUhkU*  v. 
Pmier,  30  Conn.  414.  By  the  Michigan  statute  of  1885  it  was  enacted  **  thai 
IB  any  suit  brought  for  the  publication  of  a  libel  in  any  newspaper,  the  plain* 
tiff  shall  only  recover  actual  damages,  if  it  shall  appear  that  the  publica- 
tMm  was  made  in  good  faith  and  did  not  invoke  a  criminal  charge,  and  its 
Calsity  was  due  to  mirtake  or  misapprehension  of  the  facts;  and  that  in  the 
next  regular  issue  of  said  newspaper  after  such  mistake  or  misapprehension 
was  brought  to  the  knowledge  of  the  publisher  or  publishers,  whether  before 
«r  alter  suit  was  brought,  a  correction  was  published  in  as  conspicuous  a  man- 
ner and  place  in  said  newspaper  as  was  the  article  sued  on  as  libelous  ";  and 
the  statute  further  declared  that  the  words  *' '  actual  damages '  should  be  con* 
straed  to  include  all  damages  the  plaintiff  may  show  he  has  suffered  in  re- 
■peel  to  his  property,  trade,  profession,  or  occupation,  and  no  other  damages." 
In  the  case  of  Park  v.  Deiroil  Free  Press  Co.,  72  Mich.  560,  16  Am.  St.  Rep., 
the  opinion  was  expressed  that  this  statute  was  not  "  within  the  power  of 
oonstitutional  legislation."  This  portion  of  the  opinion  was,  however,  not 
neoessary  to  the  dedsion  of  the  case.  A  similar  statute  having  been  adopted 
in  Minnesota,  its  constitutionality  was  sustained  by  the  supreme  court  of 
thai  state  in  Ailem  v.  PioMer  Press  Co,.  40  Minn.  117;  30  Alb.  L.  J.  294;  12 
Am.  Si.  Rep.  707.  In  thii  case  it  was  further  determined  that  mere  belief  in 
the  truth  of  the  publication  is  not  sufficient  to  constitute  good  faith  on  the 
part  of  the  publisher;  that  he  must  be  free  from  negligence  as  well  as  from 
improper  motives  in  making  the  publication;  and  that  it  is  his  duty,  not- 
withstanding the  statute,  to  take  all  reasonable  precautions  to  verify  the 
truth  of  the  statement  and  prevent  any  untrue  and  injurious  publication 
against  others. 

Tlie  head-line  of  aa  artiole  or  paragraph,  being  so  oonspicuous  as  to  attract 
Hie  attention  of  persons  who  look  casually  over  a  paper  without  carefully 
reading  all  its  contents,  may  in  itself  inflict  very  serious  injury  upon  a  per- 
son, both  because  it  may  be  the  only  part  of  the  article  which  is  read,  and 
becanee  it  may  cast  a  graver  imputation  than  all  the  other  words  following 
it.  Diere  is  no  doubt  that  in  publications  concerning  private  persons,  as  well 
as  in  all  other  publications  which  are  claimed  to  be  libelous,  the  head-linee 
directing  attention  to  the  publication  may  be  considered  as  a  part  of  it,  and 
may  even  justify  a  court  or  jury  in  regarding  the  publication  as  libelous 
when  the  body  of  the  article  is  not  necessarily  so:  Lems  v.  Clemeni,  2  Bam.  k 
▲doL  702;  CkmaitT.  Lewis,  7  Moore,  200;  SBrod.  AR.  279;  Harvepy.  French, 
STjmr.  585;  1  Ckr.  ft  M.  11;  2  Moore  k  8.  519;  ha^  v.  Prtss  Ok,  127 
P)a.  8k  642;  14  Am.  81.  Rep.  874. 

We  have  heretofore  shown  that  the  publication  of  a  libel  cannot  be  justi- 
fied en  the  ground  that  it  is  a  mere  repetition  of  what  had  already  been  said 
«r  otherwise  publiihed  by  some  other  person  or  periodicaL  The  fact  that  a 
fanner  pnblieation  took  place  at  a  public  meeting  and  was  a  part  of  the  pro- 
ceedings of  sndi  meeting,  or  of  a  speech  there  delivered,  or  a  report  there 
Msde  or  filed,  does  not  render  the  rule  inapplicable,  unless  the  meeting  is  that 
el  some  offieiBl  body  whoee  proceedings  may  be  rightfully  published  within 
Ae  Hmite  to  be  hereafter  stated.  The  fact  that  defamatory  words  are  spoken 
or  wriiton  to  or  l^  an  assemblage  of  persons  does  not  entitle  a  proprietor  of 
nperiodieal  to  republish  them:  Jkurimmy.  Dumcam^  7  £L  ft  R  229;  3  Jur.,  N.  a, 
615;  261^  J.  Q.  Rw  104;  PophamY.  />«cUiini,  7  HurLftN.  891;8  Jur.,N.  &, 
179;  81  L.  J.  13S;  10  U.  K.  324;  5  L.  T.,  N.  &,  846;  Hsaatm  v.  Simttk 
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12  Ad.  &  E.  719;  4  Perry  ft  D.  096;  6  Jvr.  456;  aad  tf  the  r^nUieatiMi  It 
faidted  by  aoy  of  the  partielpwits  in  meh  meetiiige,  tliey  are  UMwerable 
therefor:  Parh  ▼.  Frt$coU,  L.  R.  4  Ex.  169;  88  L.  J.  Bs.  106;  17  Week.  Bmg>, 
773;  20  L.  T.,  N.  &,  637. 

While,  ordinarily,  a  periodieel  oannot  justify  a  liMou  pnblioatioa  on  tii* 
gronnd  that  it  had  a  daty  to  the  pnblie,  or  some  portion  of  it,  to  make  tk» 
publication  in  qneeiion  ae  an  item  of  newe,  a  periodioal  may  exiet  for  the  epe* 
eial  pnrpoee  of  keeping  a  particular  body  or  dau  of  men  informed  on  m 
■peoial  subjeet,  and  where  this  is  ao,  it  may  perhape  justify  a  republieatieo 
of  libelous  matter  as  falling  within  the  duty  which  it  has  voluntarily  as- 
sumed to  its  patrons.  The  least  questionable  instances  of  this  class  of  peri- 
odicals is  to  be  found  in  professional  and  religious  journals,  which  undertake 
to  keep  the  members  of  a  profession,  church,  or  association  informed  with 
respect  to  the  conduct  or  standing  of  their  fellow-members,  and  of  other 
matters  of  especial  interest  to  the  common  members  of  such  church,  profes- 
sion, or  association.  If  charges  have  been  preferred  against  a  chnreb 
member,  and  have  resulted  in  his  trial  and  excommunication  by  the  proper 
authorities,  his  sentence  may  afterwards  be  read  in  the  church  of  which  he 
was  a  member,  in  the  presence  of  his  fellow-members  and  otbera  who  may 
happen  to  be  there  present,  without  subjecting  his  pastor,  who  reads  ii^  to 
an  action  for  libel:  Famaworth  v.  Storrtt  6  Ckish.  412.  On  the  same  prinei- 
ple,  if  a  charge  is  made  against  a  minister  to  an  association  of  ministers  of 
the  same  church,  and  is  followed  by  the  adoption  by  them  of  a  resolution 
declaring  their  belief  in  the  truth  of  such  charges,  and  notifying  the  subject 
of  it  to  appear  and  show  cause  why  he  should  not  be  dismissed,  the  publica- 
tion of  this  resolution  in  those  periodicals  recognised  as  denominational  or- 
gans is  privileged:  SkuHieff  v.  SUvena,  51  Vt  601;  31  Am.  Rep.  698.  A 
medical  journal  may  also  publish  the  proceedings  of  a  medical  society,  when 
such  society  is  a  public  corporation  authorised  by  law,  though  the  proceed- 
ings include  charges  made  against  a  member  of  the  association  resulting  in 
his  expulsion:  Barrow  v.  BeU,  7  Oray;  301;  66  Am.  Deo.  479. 

The  decisions  upon  the  topic  which  we  are  now  considering  are  infrequent^ 
and  are  hardly  sufficient  to  definitely  settle  the  law  controUihg  it.  Possibly 
they  may  all  be  explained  and  supported  upon  the  ground  that  the  proceed- 
ings republished  took  place  before  guost  judicial  tribunals  to  the  jurisdiction 
of  which  the  parties  claiming  to  have  been  libeled  were  subject,  and  that  the 
publications  were  justifiable  as  fair  reports  of  what  took  place  before  such 
tribunals. 

If  it  were  possible  for  one  to  voluntarily  assume  the  duty  of  giving  inform 
matiou  by  written  or  printed  publications  to  a  special  class  of  patrons,  and  to 
defend  whatever  he  might  thus  do,  in  good  faith  and  without  malice,  as 
privileged,  then  the  protection  of  the  rule  should  be  extended  to  the  proprie- 
tors of  commercial  agencies,  who  undertake  to  obtain  information  of  the  stand- 
ing of  persons  engaged  in  trade,  and  to  give  their  patrons  the  benefit  of  such 
information  by  circulars  or  other  printed  or  written  means  of  communication. 
But  while  it  is  lawful  to  collect  such  information,  and  to  impart  to  any  patron 
who  may  especially  apply  therefor  whatever  has  been  learned  concerning 
the  business  repute  or  affairs  of  any  one  in  whose  affiiirs  such  patron  has  any 
interest  {Orjtaby  v.  Douglan,  37  N.  Y.  477;  StaU  v.  LoTudcUe,  48  Wis.  348; 
TrusneH  v.  ScarUU,  18  Fed.  Rep.  214;  Sockv.  Bradsirtei,  22  Id.  771),  yet  gen- 
eral publications  purporting  to  disclose  the  business  standing  or  acts  of  men» 
and  which  are  circulated  among  all  the  patrons  of  the  publisher,  and  may 
therefore  reach  persons  who  may  not  have  any  special  interest  in  the  business 
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^r  affidn  of  the  person  of  whom  the  ttatements  tre  made,  are  not  privilegedt 
«Bd  if  false  and  defamatory,  are  aotionable.  This  rule  has  been  applied  with 
Irat  little  jndioial  dissent  in  notions  for  libel,  brought  against  the  Bradstreet 
«nd  other  well-known  oommereial  agencies:  Sunder Un  v.  Bradatreei,  46  N.  Y. 
188;  7  Am.  Deo.  822;  Taiflor  t.  Church,  8  N.  Y.  452;  Bi-adOreei  Co,  ▼.  Oill, 
72  Tex.  116;  13  Am.  St  Rep.  768;  JSver  r.  Dun,  12  Fed.  Rep.  526;  King  v. 
Pattermm,  49  N.  J.  L^  417;  60  Am.  Rep.  622;  Jokwion  v.  Bradsireei  Co.,  77 
On.  172;  4  Am.  8t  Rep.  77. 

The  freedom  with  whioh  libelous  statements  are  made  against,  and  die- 
4Miiest  and  oormpt  motives  attributed  to,  public  officers  in  periodicals  of 
4iigh  standing  and  wide  oirculation  tends  to  produce  a  popular  impression 
that  such  officials  are  not  protected  by  the  law  against  libel.  If  this  impression 
•is  to  any  extent  correct,  the  fault  is  in  the  administration  of  the  law,  and  not 
in  the  law  itself.  The  law,  instead  of  abandoning  its  agents  and  administra- 
tors, seeks  to  give  them  special  protection;  and  pronounces  as  libelous  pub- 
lications of  persons  in  their  official  capacities  which  might  be  regarded  as 
innocent  if  they  were  private  citizens  only.  Words  spoken  of  a  person  to  dis- 
parage him  in  an  office  of  public  trust,  and  which  directly  tend  to  prejudice 
tiim  therein,  are  actionable,  without  any  proof  of  special  damages:  BeUamf 
▼.  Bureh,  16  Mees.  k  W.  600;  TUloUon  v.  Cheeiham,  3  Johns.  66;  3  Am.  Dec 
460. 

It  is  tme  that  **  it  is  the  duty  of  all  who  witness  any  misconduct  on  the 
part  of  a  magistrate,  or  any  public  officer,  to  bring  such  misoonduct  to  the 
notice  of  those  whose  duty  it  is  to  inquire  into  and  punish  it;  and,  therefore, 
all  petitions  and  memorials  complaining  of  such  misconduct^  if  prepared  bona 
fdt  and  forwarded  to  the  proper  authorities,  are  privileged.  It  is  not  neces- 
eary  that  the  informant  or  memorialist  should  be  in  any  way  personally  ag- 
grieved or  injured;  for  all  persons  have  an  interest  in  the  pure  administration 
of  justice,  and  the  efficiency  of  our  public  afl&urs  in  all  departments  of  state  *': 
Odgers  on  libel  and  Slander,  226;  Harrwm  v.  Buth,  5  Si.  &  B.  344;  25  L.  J. 
<).  B.  25,  00;  Lakt  v.  King,  1  Sev.  240;  1  Saund.  131;  1  Mod.  58;  Mclntyr^ 
▼.  MeBean,  13  U.  C.  Q.  R  534.  Such  charges,  to  be  privileged,  must  always 
he  made  in  good  faith  and  to  some  person,  officer,  or  tribunal  authorized  to 
consider  them;  and  must  not  be  spread  broadcast  over  the  land.  The  press 
has  no  more*  privilege  to  libel  public  officials  than  it  has  to  lil)el  private 
eitixens.  It  owes  no  duty  to  the  public  which  justifies  it  in  making  false  and 
defamatory  charges  against  public  officials.  '*  Que  may  in  good  faith  pub- 
lish a  truth  concerning  a  public  officer,  but  if  he  states  that  which  is  faUe 
and  aspersive,  he  is  liable  therefor,  however  good  his  motive."  The  acts  of 
officers  may  be  criticised;  they  may  evea  be  exposed  to  ridicule  and  sarcasm 
withont  subjecting  the  publisher  to  liability  for  libeL  It  is  otherwise  with 
respect  to  the  private  oharacters  and  motives  of  officers.  Aspersions  upon 
tbcnn  are  at  the  peril  of  the  publisher.  He  may  escape  this  peril  by  showing 
ihat  they  were  tme.  The  public  has  an  interest  in  knowing  the  truth  about  its 
officials,  but  has  not  any  such  interest  in  knowing  falsehoods  regarding  them. 
The  publisher  of  a  libel  upon  a  public  official  can  justify  his  publication  only 
by  proving  that  it  was  tme:  Hamilton  v.  Eno,  81  N.  Y.  116;  Parmeier  v, 
Cottpkuid,  6  Mees.  k  W.  105;  4  Jur.  701;  Wiiton  v.  Beed,  2  Fost  k  F.  140| 
ituaaeU  ▼.  Anthony,  21  Kaa.  450;  30  Am.  Rep.  436;  Bomreaeau  v.  Detroit  etc 
Co,,  63  Mich.  425;  6  Am.  St.  Rep.  320;  Nebb  v.  Hope,  HI  Pa.  St.  145;  Cam^ 
beUy.  8potti9U)oode,  3  Best  &  S.  760;  0  Jur.,  N.  S.,  1069;  32  L.  J.  Q.  B.  185; 
11  Week.  Rep.  560;  Rwwnd  v.  Dt  Camp,  96  Pa.  St.  493. 

I^  following  publications  regarding  public  officials  have  therefore  been 
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adjudged  not  to  be  priTfleged,  and  to  be  actionable,  nnlen  shown  to  be  tnie: 
A  itatement  that  an  award  made  by  a  pabUc  officer  recommending  a  certain 
•treet  pavement  had  been  dictated  by  those  interested  in  such  paTement»  and 
made  in  consideration  of  a  reward  given  snch  officer:  HarraUon  v.  Eno,  81  N.T. 
1 16;  a  charge  that  a  member  of  the  legislature  had  been  bribed,  or  had  voted  for 
or  against  any  particular  measure  from  corrupt  and  dishonest  motives:  Cramer 
▼.  RifjgB,  17  Wend.  209;  Wilson  v.  jyTunan,  23  Wis.  105;  Neglty  v.  Farrow.  60  Md. 
158;  that  the  plaintiff,  who  was  a  member  of  Congress,  was  a  fawning  sycophant, 
and  misrepresentative  in  Congress,  and  a  groveling  office-seeker,  and  had 
abandoned  his  post  in  Congress  in  pursuit  of  office:  Thomat  ▼.  Crotuxll^  7 
Johns.  264;  5  Am.  Dec  269;  that  plaintiff  had  openly  avowed  the  opinion 
that  government  had  no  more  right  to  provide  by  law  for  the  support  of  the 
worship  of  a  Supreme  Being  than  for  the  worship  of  the  Devil:  Stow  v.  Omr 
vene,  8  Conn.  325;  8  Am.  Deo.  189;  that  plaintiff  lacked  cspacity  as  a  judge, 
had  abandoned  the  principles  of  truth,  and  bartered  away  the  office  of  derk 
of  his  oonrt  in  such  manner  as  to  cancel  some  of  his  private  debts:  Bobbin*  v. 
Treadtoay,  2  J.  J.  Marsh.  540;  19  Am.  Dec  152;  that  it  was  expected  that 
the  plaintiff,  as  oonrt  commissioner,  would  discbarge  all  persons  who  might 
be  committed  by  the  legislature  for  refusing  to  testify,  merely  to  subserve 
the  views  of  other  parties,  whose  tools  and  toadies  the  plaintiff  was,  and  that 
whatever  he  might  do  in  the  future,  the  past  would  warrant  the  depriving 
him  of  his  office:  Lanting  v.  Carpenter^  9  Wis.  540;  76  Am.  Dec  281;  that  the 
plaintiff  was  "  a  damned-fool  justice  ":  Spkring  v.  Andrae^  45  Wis.  330;  that 
the  plaintiff^  subscribing  himself  chairman  of  the  Democratic  county  ooai- 
mittee,  appeared  in  a  card  for  a  ring,  by  which  he  was  paid  a  fee,  and  the 
publication  of  which  was  paid  for  out  of  the  corruption  fund  of  the  ring;  that 
he  had  descended  from  the  high  calling  of  a  clergyman  to  the  recogniaed 
ehampion  and  professional  defender  of  prostitutes,  and  the  lowest  grade  of 
criminals  who  throng  thd  audience  halls  of  police  courts,  and  seems  to  follow 
his  profession  solely  for  the  purpose  of  making  money,  and  hia  opinions  are 
molded  by  the  extent  of  his  client's  means  to  pay:  Barr  t.  Moore,  87  Pa.  St. 
885;  30  Am.  Rep.  367;  that  a  city  physician  has  caused  the  death  of  a  child 
by  reckless  treatment:  Foster  t.  Scrippa,  39  Mich.  376;  S3  Am.  Rep.  403;  that 
the  plaintiff,  as  representative  in  Congress,  had,  for  the  purpose  of  obtaining 
votes,  intentionally  pressed  for  the  payment  of  public  money  on  claims  the 
validity  of  which  was  questionable:  State  v.  Schmitt,  49  N.  J.  L.  579;  that 
plaintiff,  while  holding  the  office  of  sealer  of  weights  and  measures,  had  made 
a  practice  of  tampering  with  the  weights  and  scales  in  order  to  swell  the  fees 
of  his  office:  Svieton  v.  Orofner,  57  Wis.  570;  that  the  plaintifib,  who  were  offi- 
oers  of  the  state  penitentiary,  had  been  grossly  derelict  in  their  duty,  and  in 
the  management  of  the  prison:  Banner  Pub,  Co.  v.  State^  16  Lea,  176;  57  Am. 
Rep.  214;  that  the  plaintiff  was  a  "  retail  liquor  dealer,  and,  we  are  informed^ 
is  under  indictment  for  not  canceling  the  stamps  on  liquor-casks,  the  con- 
tents of  which  he  has  sold":  Jones  v.  ToumsentTs  Adm*r,  21  Fla.  431;  58  Am. 
Rep.  676;  that  a  county  superintendent  of  schools,  for  a  consideration  in 
money,  had  induced  the  oounty  board  of  education  to  order  a  change  in 
school-books:  Hartford  v.  State,  96  Ind.  461;  that  a  school-teacher  had  pun- 
ished a  pupil  so  excessively  as  to  cause  its  death:  Doan  v.  Kelley,  121  Id.  413. 
While  the  motives  and  private  characters  of  public  officials  cannot  be  as- 
sailed in  periodicals  without  subjecting  their  proprietors  to  actions  for  libel» 
in  which  they  mnst  assume  the  burden  of  establishing  the  truth  of  their  de- 
famatory assertions,  criticism  of  all  official  acts  may  be  safely  indulged,  and 
the  language  employed  may  be  caustic  and  irritable  in  the  extreme.    A  peri* 
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odical  may  oomment  on  the  condnet  of  a  magistrate  in  dismiBsing  a  case  with- 
cot  hearing  the  whole  evidence,  or  in  committing  a  prisoner  for  trial  on 
insufficient  evidence,  if  the  motives  of  the  magistrate  in  so  doing  are  not 
questioned:  ffibbint  v.  Lee,  4  Foet  k  F.  245;  11  L.  T.  641.  Comment  may 
nlH>  be  made  on  the  management  of  the  poor,  and  the  administration  of  the 
poor-law:  PwreeUyr.  SowUr,  L.  R.  2  G.  P.  D.  218;  L.  R.  46  0.  P.  D.  808;  26 
Week.  Rep.  382;  on  the  official  conduct  of  way-wardens:  Hatle  v.  OaUnaraU, 
14  L.  T.  801;  and  on  that  of  all  other  officials  in  the  discharge  of  the  duties 
devolving  upon  them  as  such. 

Doubtless  it  is  impossible  to  prescribe  the  precise  limits  to  which  the  crit- 
icism of  official  action  or  inaction  may  extend  without  becoming  unlawful^ 
and  therefore  actionable.  But  few  attempts  have  been  made  to  describe 
these  limits.  One  of  these  may  be  found  in  the  opinion  of  the  court  in  PaJ^ 
mer  v.  Ciiif  qfCcneord,  48  N.  H.  211;  97  Am.  Dec.  606.  Palmer  brought  an 
action  against  the  city  to  recover  damages  for  property  destroyed  by  a  mob. 
The  statute  under  which  the  action  was  authorised  declared  that  no  recovery 
could  be  had  thereunder  in  favor  of  any  person,  if  the  destruction  of  hit  prop- 
erty was  caused  by  his  illegal  or  improper  conduct  The  defendant^  for  the 
purpose  of  proving  that  the  loss  of  plaintiff's  property  grew  out  of  his  illegal 
•md  improper  conduct,  offered  evidence  that  its  destruction  was  the  act  of 
■ddiers  justly  enraged  at  articles  in  the  plaintiff's  periodical  reflecting  on  the 
conduct  of  the  war,  and  imputing  to  the  officers  and  men  constituting  the 
army  of  the  nation  cowardice,  murder,  and  robbery.  The  court  held  that,  as 
the  charges  were  made  against  a  body  of  men,  without  specifying  individuals, 
that  probably  no  single  soldier  could  maintain  any  action  therefor;  but  that 
an  indictment  might  nevertheless  have  been  found  and  successfully  prose- 
cuted therefor,  because  it  tended  to  a  breach  of  the  peace,  and  to  the  disturb- 
ance of  society  at  large.  Upon  the  question  whether  the  publications  made 
by  plaintiff  were  defensible  as  criticisms  on  the  conduct  of  public  affiiirs, 
inade  in  good  faith  and  for  justifiable  motives,  the  oourt  said:  "Conductors 
of  the  public  press  have  no  rights  but  such  as  are  common  to  all:  SheekeU  v. 
Jadcmm,  10  Cush.  25-27.  But  in  this  country  every  citizen  has  a  right  to 
call  the  attention  of  his  fellow-citisens  to  the  maladministration  of  public 
affitin^  or  the  misconduct  of  public  servants,  if  his  real  motive  in  so  doing  is 
to  bring  about  a  reform  of  abuses  or  to  defeat  the  re-election  or  reappointment 
of  an  incompetent  officer.  If  information,  given  in  good  faith,  to  a  private 
individual  of  the  misconduct  of  his  servants  is  'privileged,'  equally  so  must 
be  the  communication  to  the  voters  of  a  nation  concerning  the  misconduct  of 
those  whom  they  are  taxed  to  support,  and  whose  continuance  in  any  service 
virtually  depends  on  the  national  voice.  To  be  effectual,  the  latter  commnni- 
cation  must  be  made  in  such  form  as  to  roach  the  public  If  the  end  which 
Palmer  had  in  view  —  the  controlling,  moving  purpose  of  the  publication  — 
was  to  inform  the  public  of  the  manner  in  which  the  war  was  conducted,  for 
the  purpose  of  inducing  citusens  to  use  their  influence  with  government  to  re- 
press abuses^  or  to  vote  for  members  of  Congress  and  other  elective  officers 
who  would  check  such  abuses,  reform  the  army,  stop  the  war,  or  conduct  it 
in  a  more  humane  manner,  his  end  or  motive  was  justifiable.  If  the  end  to 
be  attained  is  'to  give  useful  information  to  the  community,  or  to  those  who 
have  a  right  and  ought  to  know,  in  order  that  they  may  act  upon  such  in- 
formation, the  occasion  is  lawful*:  Parker,  C.  J.,  in  /State  v,  Bumham,  9 
H.  EL  34,  41, 42;  31  Am.  Dec  217.  If  such  were  Palmer*s  motives,  he  is  not 
guilty  of  libel,  if  the  facts  he  alleged  were  true,  or  if  he  had  probable  cause 
to  believe,  and  did  believe,  that  they  were  true    But  if  he  had  no  justifiable 
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•DotiTv,  inMmaeh  as  the  natural  and  ineritable  tendency  of  the  publieatiiHi 
U  to  injure  and  degrade,  he  ia  guilty  of  libel,  eTen  though  the  facta  alleged 
•n  the  article  were  true." 

In  Miner  v.  DttroU  Poat  and  Tribune  Otk,  49  Mich.  85Q,  the  alleged  libel 
oooaisted  of  reflections  upon  the  plaintiiTs  oonduot  as  a  justice  of  the  pcaoe^ 
the  substance  of  which  was,  that  when  a  complaint  had  been  filed  in  his  oooit 
against  a  Chinaman,  the  judge,  without  the  assent  of  the  complainant^  had  in- 
serted the  name  of  another  and  different  Chinaman;  that  though  the  eri- 
dence  completely  exonerated  this  second  man,  be  was  held  for  trial  under 
tieavy  bonds;  that  his  being  so  held  was  an  inexcusable  outrage;  that  if  the 
justice  would  enforce  the  law  against  the  violation  of  the  liquor  and  gambling 
laws,  when  they  were  brought  before  him,  people  would  be  more  lenient  in 
their  judgment,  but  instead  of  so  doing  he  turns  upon  a  helpless  Chinaman, 
who  has  no  political  influence.  The  trial  court  ruled  that  so  much  of  the  de- 
famatory article  as  related  to  the  enforcement  of  the  liquor  and  gambling 
laws  was  privileged,  but  that  the  imputations  concerning  the  holding  for  trial 
of  the  Chinaman  were  not.  The  appellate  court  dissented  from  this  latter 
fuling,  and  in  an  opinion  by  Mr.  Juscice  Cooley,  said:  "  When  a  judge  or- 
ders a  man  into  confinement  without  a  charge  against  him,  he  deprires  him  of 
liberty  without  due  process  of  law,  and  in  doing  so  violates  the  earliest  and 
most  important  guaranty  of  constitutional  freedom.  When  in  a  case  where 
4)ail  is  of  right,  he  demands  security  in  a  sum  which,  considering  the  position 
In  life  and  probable  means  and  ability  to  giro  it,  of  the  person  accused,  is 
altogether  beyond  his  power,  the  demand  is  unreasonable^  and  for  that  lea- 
«on  is  repugnant  to  a  further  provision  of  the  constitution,  the  importance  of 
which  is  only  second  to  the  other.  There  must  be  some  great  and  most 
aerious  defect  in  the  administration  of  the  law  when  such  things  can  taka 
place,  and  the  matter  is  one  which  concerns  every  member  of  the  political 
community;  for  if  constitutional  principles  fail  to  protect  the  most  humble 
•of  the  people,  they  protect  no  one.  The  defendant  contends  that  to  call  pub- 
lic attention  to  what  so  vitally  concerns  the  public  is  matter  of  privilege; 
and  that,  by  presumption  of  law,  its  motives  in  doing  so  must  be  deemed 
proper,  and  not  actuated  by  malice.  The  trial  judge  denied  this  daim  alto- 
gether. In  doing  so  he  put  the  case  precisely  on  the  same  footing  with  pub- 
lications which  involve  merely  private  gossip  and  scandal.  The  truth  was 
allowed  to  be  a  defense,  if  made  out,  and  so  it  would  have  been  if  the  injuri- 
•ous  charge  which  was  published  had  been  one  in  which  the  public  was  nol 
concerned.  If  there  is  no  difference  in  moral  quality  between  the  publioa* 
iion  of  mere  personal  abuse  and  the  discussion  of  matters  of  grave  personal 
concern,  then  this  judgment  may  be  right,  and  should  be  affirmed.  But  it  it 
very  certain,  I  think,  that  no  declaration  of  this  or  any  other  court  can  con- 
vince the  common  reason  that  the  distinction  is  not  plain  and  palpable.  Few 
wrongs  can  be  greater  than  the  public  detraction  which  has  only  aboae^  or 
the  profit  from  abuse,  for  its  object.  Few  duties  can  be  plainer  than  to  chal- 
lenge public  attention  to  the 'official  disregard  of  the  principles  which  proted 
public  and  personal  liberty.  I  know  of  nothing  more  likely  to  encourage  the 
license  of  a  dissolute  press  than  to  establish  the  principle  that  the  dieonssicn 
of  matters  of  general  concern  involving  public  wrongs,  and  the  publication  of 
.personal  scandal,  come  under  the  same  condemnation  of  the  law;  for  this  in- 
evitably brings  the  law  itself  into  contempt,  and  creates  public  sentimani 
against  its  euf orcement.  If  a  law  is  to  be  efficiently  enforced,  the  approval 
of  the  people  must  attend  its  penalties,  and  there  must  be  some  preaamptiQ^ 
«t  least,  that  an  act  which  it  punishes  involves  soma  element  of  wroiig-doi«|^ 
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If,  prima/adB,  the  punishment  is  is  Ukely  to  be  inflicted  for  s  right  aot  is  for 
a  wrong  mot^  the  Tiolation  of  law  will  not  only  be  without  disgrsoe,  but  the 
vecUeas  libeler,  when  ranked  by  the  law  in  the  same  company  with  respect* 
able  and  pnbUo-spirited  joornalists,  will  shield  himself  to  some  extent  behind 
their  eommendable  pablio  spirit^  and  will  find  some  protection  for  his  license 
in  the  public  opinion  which  condemnii  the  law  which  it  cannot  respect.** 

That  a  candidate  for  an  eleotiTe  office  puts  in  issue  his  fitness  for  the  office 
in  question,  is  undoubted;  and  there  can  be  but  few,  if  any,  public  offices  or 
trusts  in  respect  to  which  a  good  moral  character  is  not  an  essential  element 
of  fitness.  In  every  species  of  service,  whether  public  or  private,  fidelity  is 
a  requisite  the  absence  of  which  no  other  qualities  can  adequately  supply; 
and  a  probable  want  of  fidelity  may  reasonably  be  anticipated  from  one  who 
htm  previously  been  guilty  of  any  breach  of  trust,  or  has  engaged  in  any 
■ingle  aet  or  any  persistent  course  of  conduct  indicative  of  a  wiiliDgness  to 
disregard  the  principles  of  right  Therefore,  in  the  discussion  of  the  fitness 
of  a  candidate  for  an  office  which  he  seeks,  or  which  others  seek  to  impoet 
npoo  him,  his  moral  character  and  much  of  his  private  life  are  relevant^  As 
the  question  el  the  fitness  of  the  candidate  affects  the  whole  people,  it  may 
be  discussed  before  the  whole  people;  and  every  person  who  engages  in  the 
disenssion,  whether  in  private  conversation,  in  public  speeches,  or  in  periodi- 
eala,  may,  while  keeping  within  proper  limits,  and  acting  in  good  faith,  be 
regarded  and  protected  as  one  in  the  discharge  of  a  duty. 

Bnt^  conceding  that  the  fitness,  and,  incidentally,  the  character  of  a  candi* 
date  are  ia  issue,  and  that  every  citixen  is  under  a  duty  to  assist  in  detf  r^ 
mining  the  issue,  doee  not,  necessarily,  carry  with  it  the  further  concession 
that  he  may,  if  he  can,  determine  the  issue  by  the  aid  of  foul  means  as  well  as 
af  fair.  Gertainly  he  may  not  be  knowingly  a  false  witness.  The  doubtful 
question  is,  whether,  though  he  does  not  assert  what  he  knows  to  be  false, 
he  may,  without  being  responsible  to  the  injured  party,  affirm  that  which  is 
known  to  be  defamatory,  and  is  not  known  to  be,  and  is  not»  true.  The 
people  have  an  interest  In  the  character  of  the  candidate;  but  both  he  and 
they  have  an  interest  that  they  shall  not  be  induced  to  reject  him  through 
false  aspersions  against  his  character  and  previous  conduct.  The  exigencies 
af  an  impending  election  often  require  prompt  action.  An  accusation  must 
sometimes  be  accepted  or  rejected,  in  the  absence  of  a  full  opportunity  to 
either  obtain  or  duly  weigh  all  the  evidence  bearing  upon  it;  and  it  may, 
though  false,  be  republished  in  a  periodical  by  tliose  who  act  in  good  faith, 
and  in  the  belief  that  it  is  true,  and  ought  to  be  known  to  all  persons  enti- 
tled to  vote  for  or  against  the  candidate  upon  whom  it  reflects.  On  the 
ather  hand,  to  grant  immunity  to  political  libelers,  in  all  cases  where  their 
bad  faith  and  malice  in  fact  cannot  be  established  by  the  libeled  candidate^ 
leads  to  the  grossest  abuse  of  the  privileges  of  the  press,  including  the  flood* 
ing  of  the  country  with  shrewdly  conceived  libels,  purposely  withheld  until 
it  is  too  late  for  their  refutation  or  denial  before  the  voting  is  to  take  place. 
Theee  conflicting  considerations  have  necessarily  led  the  judiciary  to  o<m* 
flicting  decisions,  one  class  of  which  inclines  to  protect  candidates  against 
false  and  defamatory  statements  concerDing  their  private  acts  and  charao- 
tan,  and  the  other  class  of  which,  in  effect,  though  not  in  express  terms^ 
abandons  them  to  all  the  furious  tempest  of  defamation  which  either  per* 
•onal  spite  or  personal  or  political  self-interest  may  engender,  leaving  them 
no  other  protection  than  such  as  may  be  found  in  denial,  in  resort  to  counter- 
defamation,  and  sometimes  to  personal  violence. 

We  shall  firHt  refer  to  decisions  which,  in  our  judgment,  bdong  to  th« 
AM.  tn,  Kkp..  Vol.  XV.— St 
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dan  last  nmtionod.  In  BHgg9  ▼.  OarreU,  111  Pa.  81  404,  M  Am.  Bm. 
874,  it  appeared  thai  the  plaintiff  waa  a  judge  of  one  of  the  eonrte  of  tbt 
eity  of  Philadelphia,  and  waa  a  candidate  for  re-election;  that  at  a  meeting 
of  an  aasociation  of  citisena  a  letter  waa  read,  which,  in  substance,  ohargeA 
that  a  certain  steal  had  been  made  pcaaible  through  Judge  Briggs's  inatrve- 
tiona  to  the  jury.  The  defendant  waa  the  person  who  brought  this  letter  to 
the  meeting  of  the  association,  and  caused  it  to  be  read  in  the  presence  and 
hearing  of  the  reporters  of  the  city  press  and  others.  As  a  matter  of  fact^ 
Judge  Briggs  did  not  preside  at  the  trial  intended  to  be  referred  to  in  the 
letter,  and  the  charge  which  was  delivered  by  the  judge  who  did  preside  at 
such  trial  "waa  fair,  impartial,  and  in  every  way  proper.*  The  appelUto 
court  conceded  that  the  charge  contained  in  the  letter  was  false,  defama^ 
tory,  and-libdons;  but  maintained  that  as  it  was  a  charge  made  by  a  citiaan 
against  a  candidate  for  office,  it  waa  a  matter  in  which  all  the  dectora  had 
an  intereet;  that,  as  such,  the  defendant,  unless  he  knew  it  to  be  false^  had 
a  right  to  communicate  it  to  the  meeting  at  which  the  reporters  were  pres- 
ent; that  it  was,  in  effect,  a  privileged  communication;  and,  finally,  that  the 
plaintiff  was  entitled  to  no  redress,  "  because  of  a  rule  of  policy  of  far  more 
importance  than  the  inconvenience  of  a  single  citizen.  That  rule  requires 
that  free  discuQsion,  especially  upon  political  topics  and  candidates,  shall 
not  be  so  hampered  as  to  make  it  dangerous."  In  Marh  v.  Baker,  28  Minn. 
162,  the  facts  were,  that,  while  the  plaintiff  was  a  candidate  for  re-electioD 
to  the  office  of  city  treasurer,  the  defendants,  who  were  residents  and  tax- 
payers of  the  city,  published  in  a  periodical  of  such  city  an  artide  calling 
attention  to  a  discrepancy  between  certain  official  reports,  from  which  the 
inference  might  reasooably  be  drawn  that  the  plaintiff  had  not  charged  him- 
self with  all  moneys  received  by  him  as  such  treasurer,  but  had,  on  the 
other  hand,  embezzled  some  of  them.  An  action  having  been  brought  for 
libel  in  making  the  publication  mentioned,  the  defendants,  in  their  am^wer, 
alleged  that  the  publication  waa  made  in  good  faith;  that  they  believed,  at 
the  time  of  making  it,  there  waa  reasonable  cause  therefor,  and  that  they 
were  discharging  a  sacred  and  moral  obligation  aa  editors  and  publishers. 
At  the  trial,  they  admitted  that,  notwithstanding  the  discrepancy  which 
existed,  and  to  which  they  had  called  attention,  the  plaintiff  had  in  fact 
accounted  for  all  moneys  received  by  him  in  his  official  capacity,  and  that 
any  charge  or  insinuation  to  the  contrary  was  false.  The  defendant  Baker, 
being  called  as  a  witness  for  the  defense,  was  permitted,  as  against  the  ob- 
jection and  exception  of  the  plaintiff,  to  testify  tliat,  at  the  time  of  making 
the  publication  complained  of,  he  bdieved  it  to  be  true;  that  he  published  it 
for  the  generd  interest,  and  for  no  other  purpose;  and  that  he  did  not  in- 
tend to  charge  the  plaintiff  with  embenling  any  sum  whatever.  A  judg- 
ment was  entered  in  favor  of  the  defendants;  and  upon  an  apped  therefron\ 
the  admissibility  of  the  evidence  offered  in  their  behalf  was  sustained.  The 
oourt  held  that  the  subject-matter  of  the  publication  was  one  of  public  in- 
terest in  the  community  of  which  the  defendants  were  members,  that  it 
was  therefore  a  privileged  communication,  if  made  in  good  fdth,  and  that 
it  was  made  in  good  fdth,  if  the  defendants  published  the  article  believing 
it  to  be  true,  and  with  a  good  motive  or  for  a  good  object,  and  without  any 
intention  to  do  wrong,  and  with  an  affirmative  intention  to  do  that  which, 
in  view  of  the  fact  that  the  subject-matter  of  the  article  published  waa  one 
of  public  interest,  was  right,  and  in  a  certain  sense  a  duty;  and  further- 
more, that,  whether  thb  intention  established  the  full  defense  of  a  privileged 
aommunication  or  not,  it  was  admissible,  as  showing  mitigating  di 
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•tenoei^  under  the  itatnte  of  Minnesota  providing  that)  in  an  action  for  libel 
cr  ilander,  **  Hm  defendant  may,  in  his  answer,  allege  both  the  tmth  of  the 
matter  ehaiged  as  defamatory  and  any  mitigating  oircnmstances,  to  rednoe 
Ufto  amoimt  of  damages;  and  whether  he  proves  a  jnstifioation  or  not^  he 
may  give  in  evidence  the  mitigating  circnmstances."  We  nnderstand  the 
eonrts  of  Texas  to  be  in  substantial  harmony  with  those  of  Minnesota  re* 
speeting  the  questions  now  under  consideration:  Bxpresi  Printing  Co,  v.  Gppe- 
iami,  64  Tez.  354.  In  Iowa  and  Kansas,  the  liability  of  the  publisher  of  a 
periodical  for  libel  published  of  a  candidate  for  office  has  not^  as  far  as  we 
are  aware,  been  directly  in  question;  but,  in  those  states,  it  is  lAoadp  that  an 
elector  who  speaks  or  writes  to  other  electors  defamatory  words  respecting 
a  candidate  for  office  is  not  answerable  therefor,  if  such  elector,  at  the  time, 
believed  what  he  thus  communicated  to  his  fellow-electors  to  be  true,  and 
neted  in  good  faith  and  with  justifiable  motives  in  making  the  communica- 
tion: Bajfs  T.  Hart,  60  Iowa,  251;  StaU  v.  Bheh,  31  Kan.  466;  MoU  v.  i)at»- 
mm,  46  Iowa,  633. 

The  device  of  calling  as  a  witness  a  defendant  who  has  published  of  an* 
other  that  which  is  admitted  to  have  been  both  false  and  defamatory,  and 
who  is  being  pursued  in  the  courts  for  this  grievous  wrong,  and  having  him 
testify  that  his  motives  were  pure,  his  conduct  actuated  by  an  irresistible 
impulse  to  promote  the  public  weal,  and  that,  upon  the  whole,  he  regards 
himself  as  having  acted  the  part  of  an  exceptionally  praiseworthy  citiieen 
''diaeharging  a  sacred  and  moral  obligation  as  editor  and  publisher,"  has  the 
recommendation  of  simplicity  and  effectiveness.  The  simplicity  migbt»  bow- 
ever,  be  still  further  simplified  by  dispensing  with  court,  jury,  and  other 
witnesses,  and  submitting  the  question  to  the  defendant  without  argument. 
The  only  safe  evidence  of  a  man's  motives  must  relate  to  his  acts,  and  to 
the  circumstances  under  which  he  acted;  and  if  he  calls  another  man  a 
felon,  he  must  be  conclusively  presumed  to  intend  to  injure  that  man; 
and  if  the  charge  is  false,  he  ought  not  to  be  permitted  to  shield  himself 
from  making  just  compensation,  by  interposing  between  himself  and  his 
▼ietim  the  insubstantial  form  of  his  self -assumed  public  spirit^  "dischar- 
ging a  sacred  and  moral  obligation  as  editor  or  publisher."  The  better 
opinion,  and  the  one  sustained  by  the  preponderance  of  the  authorities^ 
both  English  and  American,  is,  that  false  and  defamatory  publications 
eonooming  the  acts  or  character  of  a  candidate  are  not  privileged,  and  are 
actionable:  OnMhw  v.  Home,  3  Wik.  177;  2  W.  Black.  760;  Hanoood  v.  Attle^, 
1  Bos.  &  P.,  N.  R.,  47;  Parkhurst  v.  HamilUm,  8  Times  L.  R.  600.  "How- 
over  large  the  privilege  of  electors  may  be,  it  is  extravagant  to  suppose  that 
il  ean  justify  the  publication  to  all  the  world  of  facts  injurious  to  a  person 
who  happens  to  stand  in  the  situation  of  a  candidate  ":  Duncombe  v.  DameU, 
6  Cbr.  &  P.  222;  2  Jur.  32;  1  W.  W.  ft  H.  101.  "  The  authorities  fuUy  sus- 
tain the  position  that  a  publication  in  a  newspaper,  made  either  of  a  publio 
officer  or  a  candidate  seeking  an  office  from  the  votes  of  the  people,  which  im- 
putes to  him  a  crime  or  moral  delinquency,  is  not  a  privileged  communica- 
tion, either  absolute  or  conditional;  but  such  publication  is  per  «e  actionable, 
the  law  imputing  malice  to  the  author  or  publisher  ":  Sweeney  v.  Baker,  13 
W.  Va.  168;  31  Am.  Rep.  767.  "If  one  accuse  another  of  crime,  he  is  pre- 
sumed to  make  a  false  accusation;  and  malice  is  inferred  from  the  falsehood. 
That  the  plaintiff  was  a  candidate  for  office  is  no  excuse  for  slandering  him. 
We  have  no  right  to  tell  a  lie  of  another  because  he  is  a  candidate  for  offioe^ 
er  ia  in  office;  though  we  may  speak  the  truth  of  him,  we  have  no  right  ta 
Mm  witness  against  our  neighbor.    It  would  subvert  our  govenuaMil 
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lo  allow  the  promnlgatiioo  of  falsehood,  which  would  drire  from  office 
who  regard  chanMter,  and  leave  it  only  to  those  withoat  any  **:  Sedeif  ▼• 
Biair^  Wright^  868.  "The  electors  of  a  oongreasional  distriot  are  interested 
in  knowing  the  tmth,  not  fadsehoods,  eonoeruing  the  qualifications  and  char- 
aeter  of  one  who  offers  to  represent  them  in  Congress^  and  it  is  the  right  and 
priTilege  of  any  elector,  or  person  also  having  an  interest  to  be  repreeented, 
to  freely  critidse  the  set  and  conduct  of  such  candidate,  and  show,  if  he  can, 
why  such  person  is  unfit  to  be  intrusted  with  the  office,  or  why  the  suflEiragee 
of  the  electors  should  not  be  cast  for  him.  But  defamntion  is  not  a  necessacy 
and  indispensable  concooutant  of  an  election  contest.  '  Slander,'  says  Judge 
Overton,  '  is  no  more  justifiable  when  spoken  of  a  man  with  a  view  to  his 
election  than  on  any  other  occasion.  Unhappy,  indeed,  would  be  any  people 
when  in  the  exercise  of  one  right  you  destroy  as  important  a  one.  Let  hie 
talents,  his  virtues,  and  such  vices  as  are  'likely  to  affect  his  publio  character 
be  freely  discussed,  but  no  falsehoods  be  propagated.'  To  hold  that  false 
charges  of  a  defamatory  character  made  against  a  candidate  are  privileged  as 
matters  of  law,  if  made  in  good  faith,  and  that  the  party  making  them  ie 
absolutely  shielded  against  liability,  it  seems  to  me  is  a  most  pernicious 
doctrine.  It  would  deter  all  sensible  and  honorable  men  from  accepting  the 
candidacy  to  office^  and  leave  the  field  to  the  profligate,  the  unprincipled, 
and  unworthy;  to  men  who  have  no  character  to  lose,  and  no  reputation  to 
blemish  ":  Bnm$on  v.  Bruoe,  69  Mich.  4H7;  60  Am.  Rep.  307.  When,  there- 
fore, the  publisher  of  a  periodical  falsely  charges  a  candidate  with  having 
been  guilty  of  crimes  or  immoral  practices,  he  cannot  escape  liability  on  the 
ground  that  the  publication  was  made  with  good  motives  and  for  justifiable 
ends,  without  malice,  and  in  the  honest  belief  that  the  occasion  required  itx 
Bromaon  v.  Bruee^  mpra;  /ofiea  v.  Townaend,  21  Fla.  431;  68  Am.  Rep.  676; 
King  V.  Boot,  4  Wend.  113;  21  Am.  Dec.  102;  Aldrkh  v.  Pru$  PrbUing  Co.^ 
9  Minn.  133;  86  Am.  Dec  84;  Cnrtit  v.  Muuen,  6  Qray,  261;  Beaaridi  v.  WU^ 
mx,  81  lU.  77.  But  if  the  charge  was  substantially  true,  though  not  correct 
m  some  particulars,  or  in  the  proper  technical  designation  of  the  crime 
charged,  and  was  made  in  good  faith,  and  for  justifiable  motives,  and  by  one 
who  honestly  believed  it  to  be  true,  all  these  facts  may  be  received  in  evi- 
dence, not  as  a  technical  justification,  but  as  establishing  that  the  plaintiff 
had  suffered  no  substantial  injury:  Bail^  v.  Kakunawoo  Pub,  Co.,  40  Mich. 
861. 

An  attack  upon  a  candidate,  if  otherwise  privileged,  must  not  be  given  a 
wider  publicity  than  is  necessary  to  accomplish  the  purposes  which  the  pub* 
lisher  professes  to  seek.  If  the  office  is  to  be  filled  by  appointment^  or  by  an 
election  in  which  only  the  members  of  a  certain  board  or  tribunal  can  psi^ 
ticipate,  there  can  be  no  justification  of  a  false  and  defamatory  publication 
in  the  public  press,  and  which  must  reach,  and  be  intended  to  reach,  a  large 
number  of  persons  who  have  no  share  in  filling  the  office  to  which  the  person 
libeled  is  an  aspirant:  Hunt  v.  Bennett,  19  N.  Y.  173. 

In  accordance  with  the  principles  announced  in  the  decisions  heretofore 
referred  to  as  maintaining  the  better  opinion  concerning  the  defamation  of 
candidates,  the  following  charges  have  been  held  not  to  be  privileged,  and, 
when  false,  to  be  actionable:  That  the  candidate  had  committed  perjuryt 
Beel^  V.  Blair,  Wright,  368;  or  forgery:  Setl^  v.  Blair,  Id.  686;  *'  was  a 
sooundrel,  a  coward,  a  liar,  an  assassin,  and  a  murderer  ":  ffarwood  v.  Aatleift 
4  Bos.  ft  P.  47;  had  been  guilty  of  cheating  in  two  specified  transaotionst 
Duneombe  v.  XkmielL  8  Car.  ft  P.  222;  2  Jur.  32;  1  W.  W.  ft  H.  101;  wasa 
professional  gambler,  a  repr^eentative  from  the  priie-ring  or  gambling-dei^ 
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m  bnUy,  and  blaok-leg,  one  "whom  yon  would  a't  trast  in  yoar  hen-coop  "i 
Smeateff  r.  Baher^  18  W.  Va.  158;  31  Am.  Kep.  757:  was  a  forger,  had  stolen 
the  deposits  of  poor  men  and  women,  and  cheated  laboring  men  ont  of  their 
liard  earnings:  Bronwn  r,  Bruce,  59  Mich.  467;  60  Am.  Rep.  307;  had  been 
indicted  for  not  canceling  stamps  on  empty  liqaor-casks:  J  one*  v,  Tcwnaendt 
81  Fla.  431;  58  Am.  Rep.  676;  had  "committed  a  misdemeanor,  for  which  h« 
"WIS  arrested  and  tried  for  his  life,  was  arraigned  at  the  bar  in  the  state  of 
North  Oarolina»  and  I  will  show  it  in  black  and  white  ":  Brewer  v.  Weakleg, 
S  Over.  99;  5  Am.  Dec.  656;  #as  in  a  drunken  condition,  and  as  such  the 
€>bject  of  loathing  and  disgust  while  acting  as  presiding  officer  of  a  state 
aenate:  King  T.  Booi,  4  Wend.  113;  21  Am.  Deo.  102;  had  been  guilty  of 
**  legal  Jesnitism,"  tad  in  making  a  decision  had  acted  from  partisan  and 
ignoble  motives:  Ottrik  t.  iltiMey,  6  Gray,  261;  had  been  guilty  of  entering 
into  a  corrupt  understanding  wiUi  certain  persons  to  control  the  political  and 
legislative  power  of  the  state  with  a  view  to  his  own  advantage,  and  to  the 
eerious  injury  of  the  public;  and,  if  elected,  would  use  his  influence  to  em- 
barrass and  defeat  a  great  public  improvement:  Powere  v.  Dubois,  17  Wend.  63. 

If  a  publication  consisting  of  an  aspersion  of  a  candidate  can  fairly  be 
deemed  a  mere  oriticism,  or  an  opinion  which  the  author  or  publisher  has 
drawn  of  his  fitness  for  the  offioe  sought^  and  not  as  an  assertion  of  a  fact 
involving  moral  delinquency,  it  is  privileged.  Thus  in  Sweeney  v.  Baker,  13 
W.  Va.  158,  31  Am.  Rep.  757,  it  was  said  that  «  as  when  the  alleged  libels 
were  published,  the  plaintiff  was  a  candidate  for  popular  suffrage,  any  alio- 
gations  which  referred  to  his  fitness  for  the  office  he  sought,  mentally  •or 
physically,  were  privileged  communications,  and  could  not  be  the  basis  of  a 
libel  suit;  nor  any  other  allegations  which  did  not  refer  to  his  moral  charac- 
ter, though  they  were  ever  so  harsh  and  uncomplimentary.**  It  was  there- 
fore held  that  snch  charges  as  merely  implied  that  the  candidate  was  "an 
uneducated,  lasy*  and  ignorant  man,  and  as  such  unfit  to  represent  the 
people,"  were  not  actionable,  though  "expressed  in  coarse  and  harsh  lan- 
guage." Words  imputing  to  a  candidate  mental  weakness  resulting  to  his 
mind  frofti  disease^  and  impairing  it  to  the  extent  of  disqaalifying  him  for  the 
proper  discharge  of  the  duties  of  the  office,  are  not  actionable:  Mayrand  v. 
Rkhardmm,  1  Nott  ft  McC.  847;  9  Am.  Dec  707. 

The  rule  which  permits  adverse  newspaper  criticism  of  public  officials  is 
Justified  upon  the  ground  that  they  have  assumed  duties  toward  the  public; 
that  the  public  has  an  interest  in  the  proper  performance  of  those  duties; 
and  that  publications  made  in  good  faith,  and  for  the  purpose  of  advising 
the  public  of  the  conduct  of  its  servants,  may  fairly  be  regarded  as  made  in 
the  discharge  of  a  duty  which  every  citizen  owes  to  his  fellow-citizens.  The 
aame  reasoning  must  justify  criticism  of  all  other  persons  who,  though  not 
public  officers,  voluntarily  assume  duties  of  a  public  nature,  in  the  fit  per- 
formance of  which  large  numbers  of  persons  have  an  interest.  The  most 
familiar  instances  are  clergymen  and  teachers  of  public  and  private  schools. 
Their  private  characters  and  motives  may  not  be  safely  maligned  by  the 
preis.  To  falsely  impute  to  them  the  commission  of  crimes  or  of  acts  which, 
though  not  punishable  as  criminal,  are  obviously  grossly  at  variance  with 
their  callings,  and  such  as,  if  true,  ought  to  deprive  them  of  their  positions. 
Is  actionable:  Chaddock  v.  Briggn,  13  Mass.  248;  McMilian  v.  Buck,  1  Binn. 
178;  Demareei  v.  Haring,  6  Cow.  76;  Bayden  v.  Cowtlen,  27  Ohio  St.  292; 
Bighmort  v.  Harrmgion,  3  Cool  B.,  N.  S.,  142;  Pemberion  v.  ColU,  10  Q.  & 
481;  16  L.  J.  Q.  B.  403;  11  Jur.  1011;  Oai/tercole  v.  Miall,  15  Mees.  ft  W. 
319;  10  Jnr.  337;  15  L.  J.  Bz.  179.    But  the  conduct  of  public  worship  bj 
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a  olargynuui,  and  the  umi  to  which  he  pute  his  chnroh  aadTeetiy,  are  lawful 
•objects  of  public  comment:  Kellp  y.  Tinting,  L.  R.  1  Q.  B.  699;  U  Week. 
Rep.  61;  13  U  T.,  N.  S.,  256;  35  L.  J.  Q.  B.  940;  12  Jar.,  N.  S.,  940.  la 
Prtm  Company  v.  Stewart,  119  Pa.  St.  584»  it  was  determined  that  one  who 
had  opened  a  school,  to  which  he  attracted  attention  by  adTertiaements  of 
•a  extraordinary  nature,  and  wherein  he  assumed  to  teach  his  patrona 
the  arts  of  shorthand  writing,  type-writing,  and  phono-scribing,  became 
"thereby  a  quaai  public  character";  that  *' whether  he  was  a  proper  person 
to  instruct  the  young,  and  whether  his  school*was  a  proper  place  for  them  to 
ffeoeive  instruction,  were  matters  of  importance  to  the  public'*;  that  th« 
oewspaper  "  was  in  the  strict  line  of  its  duty  when  it  sought  such  inforraa- 
tioD,  and  gave  it  to  the  public;  and  if  that  information  tended  to  show  that 
the  plaintiff  was  a  charlatan,  and  his  system  an  imposture,  the  more  need 
that  the  public^  and  especially  parents  and  guardians,  should  be  informed 
of  it." 

• 

Directors  and  other  managers  of  quad  public  corporations,  snch  as  rail- 
ways,  may  also,  when  dealing  with  great  enterprises  by  which  the  citisens  of 
large  portions  of  a  state  or  nation  may  be  affscted,  may  properly  be  regarded 
as  public  persons,  and  subjected  to  hostile  criticism  as  such:  Crane  y»  Waternt 
10  Fed.  Rep.  619;  26  Alb.  L.  J.  212. 

In  California  it  has  been  held  that  the  office  of  director  of  a  mining  oorpo> 
ration  should  not  be  regarded  as  a  public  office,  exposing  its  holder  to  the 
same  liberty  of  adverse  criticism  to  which  public  officials  are  subjected.     la 
determining  this  question,  the  supreme  court  of  that  stat^  said:  "Another 
point  made  by  the 'defendants  is,  that  the  publication  was  privileged,  and  that 
the  derendants  could  not  be  held  liable  except  on  the  proof  of  express  malice^ 
of  which,  it  is  claimed,  there  was  no  evidence  whatever.    It  is  said  to  be 
privileged,  because  it  was  published  by  public  journalists  as  a  matter  of  gen- 
eral and  peculiar  interest,  and  related  to  the  conduct  of  plaintiff  in  his  capa- 
city of  trustee  of  a  mining  corporation.     But  this  was  a  private,  and  not  a 
public,  corporation.     The  plaintiff  was  in  no  seuse  a  public  officer,  and  was 
responsible  only  to  the  stockholders  and  creditors  of  the  corporation  for  the 
fidelity  of  his  conduct  as  a  trustee.     His  office  was  no  more  a  public  office 
than  that  of  a  trustee  of  a  private  corporation  to  build  a  bridge  or  construct 
a  wagon-road.     Officers  of  this  character  have  never  been  deemed  public  offi- 
cers in  such  sense  as  to  render  them  amenable  to  criticism,  as  in  case  of  per- 
sons filling  public  offices  of  trust  and  confidence,  in  the  proper  administratioa 
of  which  the  whole  community  has  an  interest.    In  the  latter  class  of  officers 
public  policy  demands  that  the  official  conduct  should  be  open  to  unrestricted 
criticism,  in  which  no  malice  is  implied  by  law;  and  express  malice  must  be 
proved,  to  render  the  author  liable.     No  case  has  been  cited,  nor  am  I  aware 
of  any,  which  holds  that  the  trustee  of  a  private  corporation  is  a  public  offi- 
cer iu  the  sense  claimed  by  the  defendants.     Nor  can  a  defamatory  publico 
tion  in  a  public  journal  be  said  to  be  privileged  simply  because  it  relates  to  a 
subject  of  public  interest,  and  was  published  in  good  faith,  without  malice, 
and  from  laudable  mouves.     No  adjudicated  case,  that  I  am  aware  of,  has 
ever  gone  so  far.     But  while  such  publication  cannot  be  deemed  privileged, 
so  as  to  require  proof  of  express  malice,  the  publisher,  in  order  to  rebut  the 
presumption  of  malice,  should  be  allowed  the  fullest  opportunity  to  show  the 
circumstance  under  which  the  publication  was  made,  the  sources  of  his  in- 
formation, and  the  motives  which  induced  the  publication.   The  public  inter- 
est, and  a  due  regard  to  the  freedom  of  the  press,  demands  that  its  condnetor 
should  not  be  mulcted  in  punitive  damages  for  publication  on  subjects  for  pa^ 
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lie  intenst^  made  irom  Undftble  motiTea,  after  dae  inqairy  aa  to  the  troth  of 
the  facte  stated,  and  in  the  honest  belief  that  they  were  true.  On  the  other 
hand,  if  the  mle  were  farther  relaxed,  so  that  snch  publication  in  reapec't  to 
private  persons  would  be  deemed  privileged,  thereby  shifting  the  burden  of 
proof  from  the  defendant  to  the  plaintiff  in  reapeot  to  malice,  there  would  be 
out  little  secnrity  for  private  character":   Wilaan  v.  FUch,  41  Gal.  363. 

Anthers,  artists,  and  all  other  persons  voluntarily  exposing  the  result  of 
thoir  labors  to  the  public,  seeking  to  gain  favorable  recognition  of  their  work 
if  found  to  be  meritorious,  become  public  characters,  so  far,  at  leasts  as  their 
works  are  concerned.  Any  periodical  may  publish  an  estimate  of  snch 
works,  whether  favorable  or  unfavorable;  and  if  unfavorable,  it  may  use  strong 
terms  of  condemnation,  and  expose  the  work  to  merciless  ridicule.  No  ac- 
tion can  be  sustained  for  snch  adverse  criticism,  unless  it  is  shown  or  on  its 
face  it  appears  to  be  actuated  by  malice  in  fact:  Tabart  v.  Tepper,  1  Camp. 
861;  Curr  v.  Hood,  I  Id.  865,  note;  Thompson  v.  ShaeheU,  Moody  ft  M. 
187;  8o<xM  V.  Kmghi,  1  Id.  74.  A  condemnatory  criticism  of  a  literary  work 
or  of  a  painting,  though  imputing  profanity  or  indecency,  will  be  excused, 
vuilees  so  unfair  and  reckless  in  its  character  as  to  justify  the  presumption  of 
malice:  Straust  v.  Fronds,  4  Fost  ft  F.  1107;  16  L.  T.,  N.  S.,  674.  An  au- 
thor may  be  written  of  so  far  as  he  is  connected  with  the  work  which  he  has 
given  to  the  public,  but  criticism  of  his  work  must  not  be  used  as  a  pretext 
for  an  attack  upon  his  private  character  or  reputation;  and  if  a  critic,  while 
professing  to  give  an  estimate  of  a  literary  work,  proceeds  to  attack  the  author 
and  to  impute  to  him  either  the  commission  of  offenses  or  of  being  actuated 
by  dishonorable  motives,  either  in  the  work  under  consideration  or  in  other 
works  or  respects,  then  the  publisher  may  be  guilty  of  libel.  In  other  words, 
it  is  only  the  work,  and  the  author  as  he  exhibits  himself  in  the  work,  which  are 
•abject  to  criticism,  to  the  extent  that  such  criticism,  even  though  erroneous, 
will  not  subject  the  publisher  to  an  action  for  libel.  To  the  work  the  anther 
has  invited  criticism.  It  is  otherwise  with  his  acts  and  life,  of  which  the 
work  so  offered  for  public  consideration  is  no  part.  For  any  defamation  of 
aa  author  or  artist  not  necessarily  connected  with  his  public  works,  the  pub- 
lisher of  such  defamation  is  answerable,  though  it  may  have  been  published 
aa  a  part  of  a  professed  criticism  of  such  work-  Cooper  v.  Sione,  24  Wend. 
434;  Frtuer  v.  BeHBerUy,  7  Car.  ft  P.  621;  MacUod  v.  Wdktley,  8  Id.  311; 
Stewart  v.  Lovell,  2  Stark.  93.  A  public  entertainment  of  any  character  is 
always  a  proper  subject  for  criticism  in  a  periodical:  Ryan  v.  Wood,  4  Fost. 
A  F.  734;  and  so  is  any  thing  or  article  which  by  its  owner  is  made  the 
snbject  of  public  exhibition:  OoU  v.  Pubifer,  122  Mass.  236;  23  Am.  Rep. 


The  case  last  cited  was  an  action  to  recover  damages  for  aa  alleged  false 
and  malicious  statement  concerning  the  plaintiff  *s  property,  a  stone  statue, 
commonly  known  as  the  "Cardiff  Giant."  The  plaintiff  claimed  that  the 
statue  was  of  great  value  as  a  scientific  curiosity,  and,  for  the  purpose  of  ex- 
hibitioa,  had  long  been  a  source  of.  profit  to  him.  It  appeared  at  the  triaJ 
that  the  defendant  had  published  a  statement  that  the  Cardiff  Giant  had 
been  sold  for  eight  dollars;  that  "  the  man  who  brought  the  colossal  mono- 
lith to  light  confessed  it  was  a  fraud";  that  the  plaintiff  was  on  the  eve  of 
effecting  a  sale  of  one  half  of  his  interest  in  the  statue  for  several  thousand 
doUan,  and  that  the  purchaser  refused  to  carry  out  the  agreement  beoanse 
of  the  defamatory  statement  made  by  the  defendant.  The  judgment  of  the 
trial  court  was  in  favor  of  the  defendants;  but  it  was  reversed  by  the  appel- 
late court  becanse  of  error  in  giving  instructions  at  the  instance  of  the  de- 
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ftndaiit^  tad  alto  in  refusing  to  give  an  instraction  reqvestod  by  the  plaia- 
tiff.«  In  oonaidering  the  law  applicable  to  the  aubjeet,  the  appellate  oonri 
laid:  "This  action  is  not  for  a  libel  upon  the  plaintiff,  bnt  for  publishing  a 
false  and  nuilicions  statement  concerning  his  property,  and  could  not  be  snp* 
ported  without  allegation  and  proof  of  special  damages:  Malacky  ▼.  iSflper,  % 
Bing.  N.  C.  871;  3  Scott,  723;  Sioan  v.  Tceppan,  6  Cnsh.  104.  The  special 
damage  alleged  was  the  loss  of  the  sale  of  the  plaintiff's  statue  to  Palmer. 
Evidence  of  the  value  of  the  statue  as  a  scientific  curiosity  or  for  purposes  of 
ezhibitioQ  was  therefore  rightly  rejected  as  immaterial  The  editor  of  a 
newspaper  has  the  rights  if  not  the  duty,  of  publishing,  for  the  information  of 
the  public,  fair  and  reasonable  comments,  however  severe  in  terms,  upon  any- 
thing which  is  made  by  ito  owner  a  subject  of  public  exhibition,  as  upon  any 
other  matter  of  public  interest;  and  such  a  publication  falls  within  the  cUas 
of  privileged  oommunications  for  which  no  action  can  be  maintained  without 
proof  of  actual  malice:  Dibdm  ▼.  Swan,  1  Esp.  28;  Carr  v.  Hood,  1  Gamp. 
865;  HenwoodY.  Harrifon,  L.  R.  7  Com.  P.  606.  But  in  order  to  constitnte 
such  malice,  it  is  not  necessary  that  there  should  be  direct  proof  of  an  inten- 
tion to  injure  the  value  of  the  property;  such  an  intention  may  be  inferred 
by  the  jury  from  false  stotements,  exceeding  the  limito  of  fair  and  reason- 
able criticism,  and  recklessly  uttered  in  disregard  of  the  righto  of  thoee  who 
might  be  affected  by  them.  Malice  in  uttering  false  statemente  may  consist 
either  in  a  direct  intention  to  injure  another,  or  in  reckless  disregard  of  his 
rights,  and  of  the  consequences  that  may  result  to  him:  CommonweaUh  v. 
Bonner,  9  Met.  410;  Moore  v.  Stevenson,  27  Conn.  14;  Erie,  C.  J.,  in  Hibbe 
V.  Wilkhuon,  1  Fost.  ft  F.  608,  610;  and  in  Pari$  v.  Levy,  2  Id.  71,  74,  and 
9  Com.  B.,  K.  S.,  342,  850;  Cockburn,  C.  J.,  in  Morrison  v.  Belcher,  3  Fost 
ft  F.  614,  620;  in  Hedley  v.  Barlow,  4  Id.  224,  231;  and  in  Strange  v.  Frande, 
4  Id.  1107,  1114.  The  only  definition  of  malice  given  by  the  learned  judge 
who  presided  at  the  trial  was  therefore  erroneous,  because  it  required  the 
plaintiff  to  prove  '  a  disposition  willfully  and  purposely  to  injure  the  value 
of  this  stetue/  as  well  as  'wanton  disregard  of  the  interest  of  the  owner.* 
The  jury,  upon  the  evidence  before  them,  and  under  the  instruction  given 
them,  may  have  been  of  opinion  that  the  defendant's  stetemento  that  the 
plaintiff's  stetue  was  an  'ingenious  humbug,'  'a  sell,'  and  'a  fraud,'  were 
false,  reckless,  and  unjustifiable,  and  had  the  effect  of  injuring  plaintiff's 
property,  and  caused  him  special  damage;  and  may  have  returned  their  ver- 
dict for  the  defendanto  solely  because  they  were  not  convinced  that  they  in- 
tended such  injury." 

We  have  heretofore  shown  that,  as  a  general  rule,  the  publication  of  a 
libelous  charge  could  not  be  justified  on  the  ground  that  it  was  merely  a 
repetition  of  what  had  before  been  steted  or  published,  and  that  the  defend- 
ant had  merely  republished  it  as  a  matter  of  news,  and  for  the  purpose  of 
informing  the  public  of  existing  evento  of  which  he,  being  the  publisher  of  a 
periodical,  had  assumed  the  duty  of  keeping  the  public  informed.  An  ex- 
ception to  this  rule  existo  in  the  proceedings  teking  place  in  the  legislative 
and  judicial  departmento  of  the  government,  and  in  the  proceedings  of  some 
other  public  tribunals  or  departments,  of  which,  upon  grounds  of  public 
policy,  it  is  regarded  as  proper  to  keep  the  public  fully  informed,  though 
thereby  libelous  charges  may  be  republished. 

"  It  seems  to  us  impossible  to  doubt  that  it  is  of  paramount  public  and 
national  importance  that  the  proceedings  of  the  houses  of  Parliament  shall  1>e 
communicated  to  the  public,  who  have  the  deepest  interest  in  knowing  what 
within  their  walls,  seeing  that  on  what  is  there  said  and  done  the 
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vdlbra  of  Am  oommaiiiiy  depends.  Where  would  be  oar  eonfldenee  in  tlio 
govonnneDt  M  the  country,  or  in  the  legisUtare,  by  which  oar  laws  are 
framed,  and  to  whose  charge  the  great  interests  of  the  ooantry  are  commit- 
ted,—  where  wonld  be  our  attachment  to  the  constitation  under  which  we 
hy^  —  if  the  proceedings  of  the  great  council  of  the  realm  were  shrouded  in 
secret,  and  concealed  from  the  knowledge  of  the  nation? "  Wosboh  y.  WaUer, 
t  Best  ft  a  671;  L.  K.  4  Q.  B.  73;  38  L.  J.  Q.  B.  34;  19  L.  T.,  K.  S.,  409;  17 
Week.  Rep.  169.  Fair  reports  of  the  proceedings  of  legislative  bodies,  in 
which  the  public  has  an  interest,  including  the  speeches  of  their  members 
and  reports  made  by  committees,  may  be  published  in  periodicals  without 
entitling  any  one  falsely  defamed  thereby  to  maintain  an  action  for  libel 
against  their  proprietors:  Waaaon  v,  WaUer,  Bitpra;  Hex  y.  Wrighit  8  Term 
Rep.  293;  Kane  ▼.  Jiuhania,  2  L  R.  C.  L.  402;  Henwood  ▼.  Harrieon,  41 
L.  J.  C.  P.  206;  L.  R.  7  Com.  P.  606;  20  Week.  Rep.  1000;  26  L.  T.,  N.  a, 
038;  Ourrp  ▼.  Walter,  1  Bos.  ft  P.  525;  1  Esp.  457.  Periodicals  are  also 
privileged  to  publish  the  testimony  taken  before  an  investigating  committee 
of  a  legislative  body:  Terry  v.  Feltowe,  21  La.  Ann.  375.  There  is  probably 
attached  to  the  general  rule  authorizing  the  publication  of  such  testimony 
the  limitation  that  the  proceeding  in  which  ii  was  taken  must  not  be  secret 
and  ex  parte:  Belo  v.  fVren,  63  Tez.  686.  The  privilege  which  secures  immu- 
nity for  the  publication  of  fair  reports  of  the  proceedings  of  Parliament,  of 
Congress,  and  of  the  state  legislatures,  extends  to  minor  legislative  bodies, 
each  as  town  councils,  with  the  same  limitation,  that  the  proceedings  must 
have  been  open  and  public:  WalUa  v.  Beget,  34  La.  Ann.  181;  AUbutt  v.  Oen- 
enU  Council,  L.  R.  23  Q.  B.  D.  400. 

The  public  undoubtedly  has  an  interest  in  the  proceedings  of  all  courts  of 
jnstice,  whether  civil  or  criminal,  superior  or  inferior.  In  all  cases  where 
th«  proceedinge  of  such  courts  are  open  to  the  public,  so  that  any  individual 
who  may  choose  has  the  right  to  be  present  to  see  what  is  done  and  to  hear 
what  IS  said,  he  may,  though  not  present,  be  given  the  same  information 
thioagh  the  columns  of  a  periodical  that  he  might  have  secured  by  his  pros* 
eaoe  in  court:  McBee  v.  FuUon,  47  Md.  403.  "The  general  advantage  to  the 
eountry  in  having  these  proceedings  made  public  more  than  counterbalances 
the  inconvenience  to  private  persons  whose  conduct  may  be  the  subject  of 
each  proceedings  ":  Bex  v.  Wright,  8  Term  Rep.  298. 

Cockbom,  C.  J.,  instructed  the  jury  as  follows,  upon  this  topic,  at  the  trial 
of  the  case  of  Risk  Allah  Beg  v.  WkUehuret,  18  L.  T.,  N.  a,  615:  "  Whatever 
may  have  been  thought  in  past  times,  nowadays  we  are  agreed  on  this,  that 
fair  and  impartial  reports  of  the  proceedings  in  courts  of  justice,  although 
incidentally  those  proceedings  may  prejudice  individuals,  are  of  so  great 
public  interest  and  public  advantage  that  the  publishing  of  them  to  the 
worl<l  predominates  so  much  over  the  inconvenience  to  individuals  as  to  ren- 
der these  reports  highly  conducive  to  the  public  good;  but  the  conditions  on 
which  the  privilege  can  be  maintained  are,  that  the  report  shall  be  fair, 
truthful,  honest,  and  impartial.  It  need  not  be  a  report  of  every  word  that 
passes  upon  a  triaL  No  newspaper,  however  large,  could  report  the  pro- 
ceedings in  the  full  extent  to  which,  upon  a  long  trial,  these  proceedings 
necessarily  extend.  Ton  may  either  have  it  to  the  utmost  possible  extent 
the  limits  of  the  paper  will  allow  it  to  be  given,  or  in  the  more  condensed 
form  of  a  summary  or  epitome,  but  you  must  have  the  report  honest  and 
lair.  A  pnper  may  give  a  report  of  the  proceedings  of  courts  of  justice  prop- 
erly condensed  and  fair,  but  it  is  not  entitled,  under  pretense  of  giving  a 
ivpcrt^  to  add  comments  of  its  own,  or  to  display  facts  not  brought  forward 
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In  the  proceedings,  bat  coming  ont  of  the  reporter's  own  heed.    This  is  ad- 
mitted oa  idl  hands  to  be  the  state  of  law.** 

If  the  proceedings  are  soch  that  the  conrt  deems  them  nnfit  for  publication, 
«nd  therefore  sits  with  closed  doors,  or  enters  an  order  prohibiting  the  pub- 
lication, either  of  the  whole  proceedings  or  of  some  part  thereof,  donbtlees 
no  periodical  could  have  any  priyilege  of  publishing  that  which  the  court  had 
expressly  or  impliedly  declared  ought  not  to  be  generally  known;  and  any 
publisher  riolating  the  injunction  of  secrecy  would  surely  be  answerable  in 
damages  for  any  libel  included  in  his  publication.  If  the  subject-matter  ot 
4he  trial  was  itself  a  blasphemous  or  obscene  libel,  no  right  to  indefinitely 
cepeat  or  publish  it  could  be  gained  from  the  fact  that  it  had  been  made  the 
subject  of  judicial  investigation  and  condemnation:  Hex  ▼.  Carlile,  3  Bam.  ft 
Aid.  167;  SUeie  v.  Brannan,  L.  R.  7  Com.  P.  261;  41  L.  J.  M.  C.  85;  20 
Weeli.  Rep.  607;  26  L.  T.  509.  But  a  fair  report  of  the  proceedings  of  a 
public  trial,  including  the  testimony  of  the  witnesses,  the  arguments  of  coun- 
•el,  the  remarks  of  the  judge  during  the  progress  of  the  cause,  and  his  final 
Instructions  to  the  jury,  are  all  matters  which  any  one,  whether  the  proprie- 
tor of  a  perioilical  or  not,  is  privileged  to  publish.  The  proceedings  need  not 
be  published  in  fulL  They  may  be  greatly  condensed;  but  still,  however 
condensed,  they  must  be  a  fair  statement  of  what  took  place,  and  must  not| 
by  their  omisaion  of  exculpatory  and  their  emphasis  of  inculpatory  evidence 
or  remarks,  deal  unjustly  with  an  accused  person,  and  thereby  produce  an 
impression  of  guilt  which  a  candid  statement  of  the  whole  proceedings  would 
be  unlikely  to  create.  Any  report  in  a  periodical  of  judicial  proceedings, 
whether  in  full  or  a  mere  synopsis,  is  privileged,  unless  it  appears  to  have 
been  made  for  malicious  or  unworthy  motives,  or  is  so  manifestly  unfair  as 
to  evince,  either  an  intent  to  injure  the  person  complaining,  or  a  reckless  in- 
difference as  to  whether  he  should  be  injured  or  not:  Barrom  v.  Bell,  7  Gray, 
301;  66  Am.  Dec.  479;  CindnnaU  OazeUe  Co,  v.  Timberlake,  10  Ohio  St  548; 
78  Am.  Dec.  285;  Smith  v.  ScoU,  8  Car.  &  K.  580;  Hoare  v.  Silverlod:,  9  Com. 
B.  20;  19  L.  J.  Com.  P.  215;  Turner  v.  Sullivan,  6  L.  T.,  K.  S.,  130;  Bunge 
V.  FrankUn,  72  Tex.  585;  13  Am.  St.  Rep.  833;  Bisk  AOah  Bey  v.  WhiUhMrU^ 
18  L.  T.  615. 

Unquestionably  a  sound  public  policy  demands  that  periodicals  shall,  to  a 
certain  extent  at  least,  be  privileged  to  publish  the  proceedings  of  courts  of 
justice;  but  this  policy  extends  no  further  thun  keeping  the  public  adviMd 
•of  the  acts  of  their  judicial  servants,  in  order  that  abuses  may  be  corrected, 
worthy  service  rewarded  by  continuing  confidence  and  renewed  trusty  and 
unworthy  service  visited  by  opprobrium,  and  cut  short  by  the  withdrawal  of 
public  confidence  and  the  selection  of  a  more  worthy  minister  of  justioe. 
Whether  the  judiciary  has  properly  discharged  its  functions  in  any  given  in* 
atance  can  only  be  known  from  a  report  of  everything  upon  which  its  action 
was  based.  Hence  public  policy  will  not  permit  any  suitor  or  other  person 
io  complain  of  the  publication  of  any  part  of  the  proceedings  at  a  pnblio 
trial,  on  the  ground  that  it  may  injuriously  affect  his  reputation.  But  a  gar- 
bled or  one-sided  statement  of  what  took  place,  or  the  publication  of  the  con- 
tents of  a  petition  or  affidavit  upon  which  the  court  has  never  bean  and  may 
never  be  called  to  aet»  is  prohibited,  rather  than  demanded,  by  publio  pdioy, 
and  contributes  to  no  other  end  so  surely  aa  that  of  assaulting  the  reputati<m 
of  one  who  has,  as  yet»  no  opportunity  to  repel  the  assault.  Qarbled  er  one- 
eided  statements  are  nowhere  favored;  and  a  publication  of  the  defaomtoiy 
evidence  of  a  witness,  or  the  still  more  defamatory  invective  of  counsel,  is  nob 
privileged,  where  it  does  not  amount  to  a  fair  statement  of  tlie  whole  evidsBoe 
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OMriag  upon  tlie  reputation  of  the  person  against  whom  it  reflects:  Saunden 
▼.  MilU,  3  Moore  ft  P.  620;  6  Ring.  213;  Kane  v.  Mult-ame,  2  L  R.  C.  L.  402. 

The  pablication  of  an  ex  parte  pleading  or  affidavit  before  a  trial  is  inani« 
ffestly  as  nnfair  as  is  the  publication  of  a  one-sided  statement  of  what  occurs 
at  the  trial  itself.  In  either  case  there  is  likely  to  Im  an  nnjnst  aspersion  on 
the  reputation  of  some  one  who  has  no  opportunity  to  reply,  and  in  neither 
as  any  sound  public  policy  subserved  by  permitting  a  statement  to  be  made 
with  impunity,  if  false  and  defamatory.  There  was  formerly  a  very  strong 
judicial  inclination  against  regarding  as  privileged  any  publication  of  an  es 
parte  proceeding,  or  of  any  matter  of  evidence  or  of  pleading  taken  or  filed 
prior  to  the  commencement  of  the  trial:  Hoare  v.  SUverloek^  9  Com.  B.  23; 
19  L.  J.  Com.  P.  216;  Duncan  v.  ThwaUes,  3  Bam.  ft  C.  656;  Pureeil  v. 
Sotfier,  2 Com.  P.  Div.  216;  46  L.  J.  Com.  P.  308;  26  Week.  Rep.  362;  36  L.  T. 
416.  It  is  now  settled  in  England  that  the  mere  fact  that  a  judicial  proceed- 
ing  was  ex  parte  will  not  deprive  a  publication  of  what  took  place  in  open 
court  of  protection  as  being  privileged.  Thus  where  a  statement  was 
published  that  three  gentlemen,  civil  engiDeers,  had  applied  to  a  magistrate 
for  criminal  process  against  another  civil  engineer,  and  that  their  spokesman 
stated  that  they  had  been  engaged  in  certain  surveys,  and  that  their  money, 
or  some  portion  of  it,  had  been  paid  to  the  other  engineer,  who  had  withheld 
it,  and  in  their  judgment  had  been  guilty  of  the  criminal  offense  of  with- 
holding the  money,  but  that  the  magistrate  had  regarded  it  as  a  matter  of 
contract  l>etween  the  parties,  and,  though  on  the  face  of  the  application  they 
had  been  badly  treated,  said  he  must  refer  them  to  the  county  court,  it  was 
held  that  if  the  publication  complained  of  was  a  fair  and  impartial  report  of 
what  took  place  before  the  magistrate  that  it  was  privileged:  C/eiU  v.  Halts^ 
L.  R.  3  C.  P.  D.  319;  47  L.  J.  Com.  P.  Div.  323;  38  L.  T.,  N.  S.,  66;  26  W.  Rep. 
371.  In  England,  publication  of  proceedings  before  magistrates  of  the  pre- 
liminary examination  of  a  prisoner:  Begina  v.  Ora:^,  10  Cox  C.  C.  184;  Lewis 
V.  Levf,  £1  B.  ft  K  637;  4  Jur.,  N.  S.,  970;  27  L.  J.  Q.  B.  282;  or  before 
judges  at  chambers:  SmU/i  v.  ScoU,  2  Car.  ft  K.  680;  or  before  registrars  in 
bankruptcy  upon  the  examination  of  a  debtor:  RayalU  v.  Leader^  L.  R.  1  Ex. 
S96;  12  Jur.,  N.  S.,  603;  4  N.  ft  C.  656;  36  L.  J.  Ex.  186;  or  before  exam- 
iners to  inquire  into  the  sufficiency  of  sureties,  —  are  all  privileged,  whether 
ex  parte  or  not:  Cooper  v.  Lawon,  8  Ad.  ft  K  746;  1  W.  W.  ft  H.  601;  2  Jur. 
•19;  1  Perry  ft  D.  16. 

In  all  these  instances  the  proceedings,  though  ex  parte^  take  place  before  a 
judicial  or  ^uost  judicial  tribunal;  and  the  decisions  treating  their  publication 
as  privileged  do  not  necessarily  authorise  the  publication  of  other  ex  parte 
matters  upon  which  no  action  has  been  taken.  Early  English  decisions  have 
condemned  the  publication  of  depositions  taken  for  use,  but  not  yet  used,  at  a 
trial:  Carr  v.  Jonis,  3  Smith,  491;  Stilee  v.  Nokee,  7  East»  493;  Bix  v.  Fieher,  2 
Oan4».  663.  In  this  country,  the  fact  that  a  party  has  been  arrested,  and  what 
b  the  charge  against  him,  may  be  published,  provided  no  assumption  of  his 
guilt  m  implied  m  the  language  used :  Usher  v.  Severance,  20  Me.  9;  37  Am.  Dec. 
83;  Tresea  v.  Maddox,  11  La.  Ann.  '206;  66  Am.  Dec  198.  The  tendency  of  the 
American  cases  is  to  limit  the  privilege  of  publishing  judicial  proceedings  to 
matters  which  take  place  in  public,  either  at  the  trial  or  at  some  other  hear- 
ing of  the  ease  in  open  court,  or  if  not  in  open  court,  then  at  some  place  and 
before  soma  officer  or  tribunal  where  the  public  have  a  right  to  be  present. 
Thus  in  Michigan,  it  has  been  said  *'  that  there  is  no  rule  of  law  which  an- 
thorixes  any  but  the  parties  interested  to  handle  the  files  or  publish  the  oon- 
tents  of  other  mattecs  in  litigation.     The  parties,  and  none  but  the  parties^ 
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eontrol  fhem.  One  of  the  roasniit  wby  partiet  are  priTileged  from  nit  for 
aocQsatioDs  made  in  their  pleadings  ti,  tiiat  the  pleadings  are  addressed  t* 
courts,  where  the  facts  can  be  fairly  tried,  and  to  no  other  readers.  If  the 
pleadings  and  other  documents  can  be  published  to  the  world  by  any  one  who 
has  access  to  them,  no  more  effectual  way  of  doing  malicions  mischief  with 
impunity  could  be  devised  than  filing  papers  containing  false  and  scurrilooa 
charges,  and  getting  these  printed  as  news.  The  public  has  no  right  to  any 
information  on  private  suits  until  they  come  up  for  public  hearing  or  actios* 
in  open  court;  and  when  any  publication  is  made  involving  such  matters, 
they  possess  no  privilege,  and  the  publication  must  rest  on  either  non-libel- 
ous  character  or  truth  to  defend  it.  A  suit  thus  brought  with  scandalous  ac- 
cusations may  be  discontinued  without  any  attempt  to  try  it,  or,  on  trial,  the 
case  may  easily  fail  of  proof  or  probability.  The  law  has  never  authorised  any 
such  mischief  ":  Parkr.  DeiraU  Frt€  Prtu  Co,,  72  Mich.  660;  Id  Am.  St  Rep. 
Uence  a  pleading  filed  in  a  cause  containing  libelous  assertions,  but  which 
has  never  been  presented  to  the  court  for  its  action,  or  for  the  determination 
of  the  truth  or  falsity  of  its  allegations,  may  not^  nor  may  any  portion  of  its 
contents,  be  published  in  a  periodical,  and  the  publication  protected  as  a 
publication  of  privileged  matters:  Barber  v.  SL  Louis  Ditpaieh  Co.,  3  Mo. 
App.  377;  Park  v.  DHroU  Free  Prese  Co.,  eupra;  nor  may  ex  parte  charges 
and  affidavits  filed  in  a  criminal  proceeding,  or  in  proceedings  taken  to  pro- 
cure the  disbarment  of  an  attorney,  be  published  as  privileged.  "  If  a  pul^ 
lisher  of  a  newspaper  may,  in  virtue  of  his  vocation,  without  responsibility, 
publish  the  details  of  every  criminal  charge  made  before  a  police-ofiioer,  how- 
ever groundless,  and  whether  emanating  from  mistake,  or  malice  of  a  third 
person,  then  must  private  character  be  indeed  imperfectly  protected.  Such 
publications  not  only  inflict  injury  of  the  same  kind  with  any  other  species 
of  defamation,  but  their  tendency  is  also  to  interfere  with  the  fair  and  impar- 
tial administration  of  justice,  by  poisoning  the  public  mind,  and  creating  a 
prejudice  against  a  party  whom  the  law  still  presumes  to  he  innocent ":  Cm- 
dnnati  v.  Timberlake^  10  Ohio  St.  648;  78  Am.  Dec  286;  Cowley  v.  Pulsifar, 
137  Mass.  392;  60  Am.  Rep.  318.  The  report  of  a  justice  of  the  peace  of 
statements  made  by  certain  persons  to  him  on  applying  for  a  warrant,  which 
statements  have  not  been  incorporated  into  an  affidavit  or  other  paper  on  file, 
nor  made  the  subject  of  any  judicial  action,  cannot  be  published  as  a  privi- 
leged matter:  McDermoU  v.  Evening  Journal  Aeeoeiationt  43  N.  J.  L.  489. 

If  a  proceeding  is  such  that  a  periodical  has  a  right  to'  make  it  public,  such 
periodical  may,  nevertheless,  be  held  answerable  for  damages,  if  it  appears 
to  have  acted  from  malicious  motives:  Stevens  v.  Sampson,  L.  R.  6  Ex.  Div. 
63;  49  L.  J.  Ex.  Div.  129;  41  L.  T.,  N.  a,  782. 

As  before  suggested,  a  publication  of  judicial  proceedings  is  not  privileged, 
unless  it  is  fair  and  impartial  It  must  not  be  accompanied  by  any  malicious 
or  defamatory  comment:  Cmdnnati  Co.  v.  Timherlake,  10  Ohio  St.  648;  78  Am. 
Dec.  286;  StaU  v.  Nokee,  7  East,  493;  Carr  v.  Jonee,  8  Smith,  49;  or  libel- 
ous insinuations:  CommonwedUh  v.  BlantUng,  3  Pick.  804;  16  Am.  Dec  214; 
TTumuu  V.  CroseweU,  7  Johns.  264;  6  Am.  Deo.  269;  McNatty  v.  Oldham,  16 
I.  R.  G.  L.  298;  8  L.  T.,  N.  S.,  604;  Scripp  v.  Reilly,  38  Mich.  10;  Ddegedy. 
Highley,  6  Scott,  164;  6  Bing.  N.  C.  960;  8  Car.  ft  P.  444;  or  statments  drawn 
from  other  sources;  Bathrirk  v.  Detroit  Poet  Pub.  Co.,  60  Mich.  629. 

A  periodical  is  not  prohibited  from  commenting  upon  the  prooeedinge  in 
a  court  of  justice,  or  the  parties  or  witnesses  connected  therewith,  nor  is  it 
limited  to  the  bare  recital  of  what  took  place;  but  whatever  comments  it 
makes  must  be  just  and  fair,  *'  and  it  is  for  the  jury  to  say  whether  they  are 
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flo  ornoi  ":  McBee  ▼.  FulUm,  47  Md.  403.  The  eommento  murt  he  from  th« 
CMte  in  evidence,  and  if  there  ie  any  departure  from  them,  or  if  a  one-sided 
peraonal  view  of  them  ie  given,  this  will  be  evidence  of  unfairness:  WoodgaU 
w.  RidotU,  4  Fost.  ft  F.  202.  It  has  been  held  that  the  evidenoe  may  be  do- 
clared  unfounded,  unconsoious,  or  careless,  but  it  must  not  be  stigmatised  as 
willful  and  malicions,  or  recklessly  false:  Hedky  ▼.  Barlow,  4  Id.  224;  nor  as 
being  unsupported,  having  no  effect,  and  as  being  commented  upon  with  cut* 
ting  severity:  Bobetit  v.  Brown,  10  Bing.  519;  4  Moore  ft  S.  407.  A  publica- 
tion denouncing  the  verdict  of  a  jury  as  infamous,  and  declaring  that  it  was 
impossible  io  express  sufficient  contempt  for  the  jurors  who  had  thus  offended 
public  opinion,  and  done  injustice  to  their  oaths,  is  libelous,  and  not  pro- 
tected as  privileged:  Bffret  v.  Martin,  2  Col.  605. 

The  recent  English  decisions  incline  to  be  lenient  with  the  press  when  pur- 
sued for  alleged  libelous  comments  or  statements  either  upon  or  concerning 
judicial  proceedings,  and  the  persons  affected  by  them,  or  upon  other  matters 
in  which  the  public  has  an  interest,  and  concerning  which  it  is  admitted 
that  newspapers  and  publio  writers  have  a  duty  to  keep  it  informed.    If  the 
matters  under  consideration  are  such  as  to  excite  great  publio  interest,  and 
necessarily  to  arouse  a  deep  conviction  in  the  mind  of  a  writer  cr  publisher 
that  he  has  a  duty  to  perform  in  laying  bare  the  facts,  and  in  holding  sonie 
evil-doer  up  to  public  oondemnation,  the  courts  will  generally  excuse  his 
mistake  of  fact  made  in  good  faith,  or  his  intemperance  of  expression  gene- 
rated by  natural  aversion  to  what  he  believes  to  be  a  wrong  that  ought  to  be 
«zpoeed  and  thereby  suppressed.    Speaking  of  alleged  libelous  comments 
upon  a  plaintiff  who  pretended  to  unusual  skill  and  knowledge  respecting 
the  treatment  of  disease,  Cockburn,  C.  J.,   in  charging  the  jury,  said: 
**  Here  is  a  man  bringing  forward  what  professes  to  be  a  sdentifio  book,  m- 
Titing  the  public  to  come  and  be  treated  for  the  saddest  disease  that  is  known 
Among  us.    If  he  does  that,  he  challenges  publio  criticism,  and  then  if  a  pub- 
lie  writer  of  competent  knowledge  deals  with  his  theory,  and,  looking  upon 
aU  the  circumstances,  using  that  forbearance  and  moderation,  and  exercising 
that  temperate  judgment  which  every  man  is  bound  to  exercise  who  not  only 
Aritidses  the  conduct  of  another,  but  proceede  to  impute  to  him  evil  motives 
and  designs,  —  if  the  public  writer  executes  his  task  with  that  spirit,  goes 
beyond  the  limits  to  which  a  more  sound  knowledge  of  the  facts  would  have 
warranted  him  in  going,  he  is  nevertheless  privileged;  the  occasion  is  a  privi- 
leged one,  and  if  the  privilege  is  exercised  honestly  and  faithfully,  and  with 
reasonable  regard  to  what  truth  and  justice  require,  he  is  exempt  from  the 
oonseqnrtuces  if  he  shall  have  gone  beyond  what  the  limits  of  truth  more 
carefully  ascertained  would  have  justified.     It  is,  therefore,  not  necessary 
that  justification  should,  to  all  intents  and  purposes,  be  made  out  if  yon 
jMtiV  the  defendant  or  the  party  who  wrote  this  article  for  which  the  defend- 
ant is  made  liable  was,  in  the  reasonable  and  honest  exerdse  of  his  duty  u  a 
public  writer,  warranted  by  the  circumstances  in  drawing  the  inferencfa 
which  he  has  drawn  as  to  the  motives  and  conduct  of  the  plaintiff;  although 
it  may  tarn  out  that  he  has  not  been  to  the  fullest  extent  aoourate  "x  Hunier 
r.  Skuye,  4  Fost.  ft  F.  983;  15  L.  T.,  N.  S.,  421. 

In  the  ease  of  iiisi  AUah  Bty  v.  WhUehurti,  18  L.  T.  515,  the  defendant 
was  the  publisher  of  the  Daily  Telegraph,  and  the  matters  complained  of  as 
Ubelotts  were  a  leading  article  and  parts  of  letters  from  a  correspondent  of 
that  periodical  at  Brussels  relative  to  the  trial  of  the  plaintiff  for  the  murder 
•f  his  ward.  The  letters,  so  far  as  complained  of,  commenced  by  suggesting 
that  the  defendant  ia  the  criminal  prosecution  "  has  certainly  to  meet  a 
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formidable  array  of  charges  ";  they  next  detail  the  eirenmatanoea  aeoompany- 
ing  the  mnrder,  and  call  attentioa  to  rarioos  aappoeed  facta  tending  to  in- 
culpate the  aocDsed,  and  to  other  facta,  some  of  which  tended  to  snpport  and 
othera  to  refate  the  aasumption  that  his  ward's  death  conld  have  been  due  to 
snicide;  the  speech  of  the  connsel  for  the  prosecntion  and  that  of  the  connsel 
for  the  accused  were  referred  to  at  considerable  length,  some  parts  of  the 
latter  being  given  verbadm,  though  that  part  of  it  detailing  the  facts  was 
omitted.  The  letters  written  after  the  accused  had  been  acquitted  resUted 
the  case  against  him  with  very  great  force  and  dramatic  power,  and  from 
them  no  other  conclusion  could  fairly  be  drawn  than  that  it  was  not  the  ex- 
culpatory evidence,  but  the  prosperity,  skill,  and  power  of  the  prisoner  and 
his  counsel  which  averted  a  conviction.  In  commenting  on  these  letters  to 
the  jury,  Cockbum,  C.  J.,  called  attention  to  the  fact  that  they  were  writ- 
ten in  a  foreign  country,  where  the  tendency  was  to  present  judicial  proceed- 
ings in  a  sensational  and  dramatic  form,  and  exhibited  his  preference  for  the 
more  prosy  and  less  theatrical  modes  employed  by  writers  in  England;  he 
admitted  that  the  writer  must  have  felt  that  the  evidence  bore  strongly 
against  the  accused,  and  that  he  had  no  right  to  give  the  impression  which 
had  been  formed  in  his  own  mind,  "  He  is  not  called  upon  to  give  an  opin- 
ion. He  is  not  called  upon  to  tell  the  impression  produced  upon  a  court  of 
justice,  but  he  takes  upon  himself  to  say  that  there  is  no  prohibition  agaiast 
any  one  at  this  time  to  say  that  the  man  was  a  villain.  You  can  judge 
how  far  that  is  consistent  with  a  fair  report  of  the  prooeedinga.  I  am 
bound  to  tell  you  it  is  not.  It  is  beyond  the  province  of  a  reporter  or  pub- 
lisher to  go  beyond  reporting,  and  say  of  a  person  on  his  trial,  '  that  man  is 
a  villain.'"  The  chief  justice  concluded  that  portion  of  his  charge  having 
reference  to  the  letters  as  follows:  "Gentlemen,  while  on  the  one  hand  we 
uphold  the  liberty  of  the  press,  and  especially  in  the  matter  of  repcNrting  the 
proceedings  of  our  courts  of  justice,  which  it  is  to  the  interest  of  the  whole 
public  should  be  made  known  as  widely  as  possible,  we  must  take  care  those 
who  exercise  that  all-important  function  shall  act  under  a  due  sense  of  the 
duties  they  have  to  perform,  and  the  responsibility  under  which  they  exer- 
cise those  functions;  and  if  you  are  of  opinion  that»  looking  at  the  whole  of 
these  communications,  they  do  not  contain  a  fair,  honesty  and  faithful  repre- 
sentation of  what  passed  under  the  proceedings  of  that  trial,  but  that»  yield- 
ing to  the  impressions  of  the  moment,  or  with  the  idea  of  making  his  articles 
aa  taking,  as  attractive,  and  effective  as  possible,  the  writer  has  gone  beyond 
the  legitimate  bounds  of  privilege,  and  that  on  these  considerations  he  has 
stated  that  which  is  unfair  and  prejudicial  to  the  man  about  whom  he  was 
writing,  —  if  yon  think  there  are  passages  where  the  reporter  is  merely 
repeating  his  own  statements,  —  you  are  bound  to  say  ao  by  your  verdict. 
Yqp  will  have  to  say  what  the  damages  are.  The  issue  presented  to  yon  is^ 
whether  this  was  a  fair  report  of  the  proceedings  of  a  court  of  justice,  or 
whether  it  is  a  garbled,  prejudiced,  and  passionate  description  of  what  took 
place." 

Proceeding  with  his  charge  in  the  same  ease,  the  chief  justice  next  re- 
ferred to  the  editorial  article  which  had  been  published  by  the  defendant  in 
his  journal,  and  to  the  claim  made  by  the  one  side  that  it^  in  effect^  merely 
suggested  that  the  plaintiff  had  been  a  fortunate  man  to  have  had  his  inno- 
cence affirmed  by  the  jury,  and  on  the  other  hand,  as,  in  substance^  stating 
that  he  was  "a  fortunate  man  to  have  escaped,  not  because  the  circnmstances 
against  him  had  been  cleared  up  at  the  last  moment^  bat  because  he  had  been 
%  lucky  man,  or  had  the  advantage  of  an  ingenious  advocate,  or  had  the 
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good  fdiane  to  bo  tried  by  a  ttnptd  jory";  and  tho  ooart  said  that  if  tho 
latior  meaning  was  properly  attributable  to  the  article,  it  would  be  a  "  pub- 
lication of  which  an  innocent  man  would  have  jnst  ground  of  complaint.** 
Hio  judge  then  concluded  as  follows:  "  Now,  gentlemen,  it  is  for  yon,  in  tho 
first  place,  to  form  your  own  judgment  upon  what  the  effect  ~  the  intended 
•ffsot — of  that  article  was.   Is  it  simply  to  say,  as  the  defendant  puts  it,  that» 
mdor  all  the  circumstances,  Ruk  Allah  was  innocent,  but  that  appearances 
hftTO  been  against  him,  and  that  his  innocence  had  been  proved?  Or  is  it  in« 
tended  to  suggest  that,  although  Risk  Allah  had  been  pronounced  not  guilty 
by  the  rerdict  of  the  jury,  given  with  the  entire  approbation  of  the  court»  U, 
was  only  from  the  skillfnlness  of  the  defense  and  his  own  good  fortune  thai 
he  oscaped  conviction?  That  is  the  question  for  you,  in  the  first  instance.    If 
yon  are  of  the  opinion  that  the  writer,  upon  refiection,  rejoiced  that  his  in- 
nocence was  proved  over  all  appearances  of  guilty  that  is  a  thing  nobody  can 
complain  of;  but  if  you  are  of  opinion  that,  either  directly  or  indirectly,  he  as- 
serts that  the  guilt  of  the  man  was  confirmed,  then  yon  will  have  to  consider 
how  far  ho  was  justified  by  the  privileges  the  law  gives  to  those  who  discuss 
matters  of  public  interest.    There  is  no  difference  here  about  law.    It  is 
agreed  by  counsel  on  both  sides.    The  discussion  of  public  questions  is  so  im* 
portant  to  the  well-being  of  society,  and  especially  the  discussion  of  what 
takes  places  in  courts  of  justice  and  the  results  of  trials,  that  those  who  in 
the  public  press  of  this  country  discuss  those  matters  have  a  decided  right 
and  privilege  to  treat  upon  the  administration  of  justice;  and  even  if  a  pub- 
lic writer  in  the  press  should  write  that  which  turns  out  not  to  be  founded 
upon  the  inferences  he  draws,  and  is  unable  to  justify  the  conclusion  he  has 
arrived  at,  yet  if  he  has  acted  in  good  faith  in  the  discharge  of  his  duty, 
bringing  to  it  the  amount  of  care,  reason,  and  judgment  which  a  man  who 
takes  it  upon  himself  to  discuss  public  questions  is  bound  to  bring,  so  that 
tho  jury  is  of  opinion  that  he  has  acted  reasonably  and  properly,  he  will  l)e 
protected  by  that  privilege,  although  he  may  turn  out  to  have  been  in  error. 
Therefore,  it  is  for  you  to  consider  whether  the  circumstaucttn  were  sucli  as 
to  warrant  that  article,  even  upon  the  assumption  that  they  did  intend  to 
impute  to  Risk  Allah  the  crime  of  murder,  even  after  his  recent  acquittaL 
In  considering  this  you  must  take  all  tho  circumstances  of  the  case,  and  see 
what  tells  in  his  favor  and  what  tells  against  him,  and  then  see  how  far  tho 
writer,  in  the  calm,  fair,  and  dispassionate  exercise  of  the  judgment  which  ho 
was  bound  to  bring  to  the  consideration  of  snch  a  case,  was  justified  in  mak« 
ing  these  imputations.   I  can  well  understand  that  at  the  first  outset  any  one 
who  was  made  cognizant  of  the  facts  bearing  against  Bisk  Allah,  as  stated  in 
tho  aeU  a^accumUon^  would  have  thought  him  guilty;  and  if  the  case  stopped 
there  I  should  not  have  blamed  any  one  who^  in  discussing  that  matter,  had 
come  to  that  conclusion.    But  the  question  is,  whether  they  could  bring  an 
aecusation  of  guilt  against  him  when  all  the  facts  were  hoard.    It  is  for  you 
to  judge  whether  Risk  Allah  was  innocent  of  the  charge,  or  whether  any 
man,  in  the  exercise  of  sound  judgment^  and  desirous  of  doing  justice,  could 
eome  to  any  other  conclusion.    I  quite  agree  that  if,  by  some  oversight  ot 
wmnt  of  firmness  on  the  part  of  the  judge  or  jury,  a  great  criminal  escapes, 
and  by  a  miscarriage  of  justice  a  scandal  is  brought  on  its  administration, 
and  the  criminal  is  let  loose  on  society,  rehabilitated  and  let  loose  when  he 
onght  to  be  suffering  punishment^  —  in  snch  a  case  a  publio  writer  would  be 
doing  no  more  than  his  duty  in  coming  forward  to  remonstrate  with  the  tri* 
hnnal  through  whose  want  of  firmness  the  man  has  been  acquitted.    If  thai 
ie  dene  through  that  fair  and  reasonable  exercise  of  judgment  which  the  case 
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demands,  no  Jnry  ought  to  ▼isit  a  public  writer  with  damagei^  became  ha  hai 
lairly  and  conscientiously  discharged  a  pnblio  duty.  On  the  other  hand,  if 
yon  think  there  has  been  rashness  and  recklessness  in  quarreling  with  the 
yerdict  of  acquittal,  which  has  declared  the  man  to  be  innocent^  and  espe- 
cially under  a  criminal  prosecution,  yonr  verdict  will  be  based  on  those  con* 
aiderationa.  You  will  take  all  these  things  into  your  oonsideration,  and  yon 
nnst  also  take  into  consideration  that  human  judgment  is  liable  to  error, 
«nd  must  ask  yourselves  whether  there  was  any  intention  to  single  ont  Bisk 
Allah  for  animadversion  on  the  part  of  tlie  writer.'* 

At  the  common  law,  the  defense  that  a  defamatory  publication  was  true 
was  admissible  as  a  justification  only  in  civil  actions:  2  Bishop's  Crim.  Law, 
eee.  918.  In  the  majority  of  the  United  States,  either  the  constitutional  or 
the  statutory  law  provides,  in  substance,  that  "  the  truth  may  be  given  in 
evidence  to  be  a  defense  only  when  the  further  fact  appears  that  the  publi* 
cation  was  made  with  good  motives,  and  for  justifiable  ends.  In  some  of 
our  states,  the  statute  is  even  more  favorable  to  defendants  than  this":  Id., 
•eo.  920;  Cattle  v.  Homton,  19  Kan.  417.  Even  in  the  absence  of  these  stat- 
utes, the  truth  was  sometimes  received  in  evidenoe  in  criminal  proaecutionai 
Thus  in  CammonweaUh  v.  Clap,  4  Mass.  163,  8  Am.  Dee.  212,  Chief  Justioe 
Parsons  said:  "Although  the  truth  of  words  is  no  justification,  in  a  criminal 
prosecution,  for  a  libel,  yet  the  defendant  may  repel  the  charge  by  proving 
that  the  publication  was  for  a  justifiable  purpose,  and  not  malioioiis,  nor 
with  intent  to  defame  any  man.  And  there  may  be  oases  where  the  defend- 
ant^ having  proved  the  purpose  justifiable,  may  give  in  evidence  the  tmth 
of  the  words,  when  snch  evidence  will  tend  to  negative  the  malice  and  in- 
tent to  defame."  Hence  when  one  is  an  officer,  or  a  candidate  for  office,  a 
newspaper,  for  the  purpose  of  showing  whether  he  is  fit  for  such  office,  may 
publish  of  him  that  which  is  clearly  defamatory,  and,  in  justification  of  what 
it  did,  provo  the  tmth  of  the  charges  made  by  it^  even  though  there  is  no 
statute  conceding  this  defense  in  express  terms:  OommomoeaWk  v.  Clap^ 
mpra;  Commonwealth  v.  Blanding^  3  Pick.  304;  15  Am.  Dea  214;  Common* 
wealth  V.  Morris,  1  Va.  Gas.  175;  5  Am.  Dea  615;  StaU  v.  Bwnham,  9  N.  H. 
84;  81  Am.  Dec.  217. 

In  many  instances,  publications  may  be  both  libelous  and  true,  and  yel 
made  for  unworthy  motives.  One  might  have  the  pnblio  thus  kept  in  re- 
membrance of  an  early  indiscretion  which  he  had  long  sinoe  repented,  or 
advised  of  some  physical  defect  or  deformity  for  which  he  is  in  no  wise 
blamable.  In  these  instances,  as  the  publication  is  true,  he  is  not  permitted 
to  maintain  any  civil  action  therefor.  If  the  publication  was  not  made  for 
justifiable  ends,  the  publisher  is  guilty  of  a  crime,  for  which  he  may  b« 
prosecuted  and  convicted;  but  he  is  not  answerable  in  damages  to  the  per* 
son  libeled,  however  malicious  or  otherwise  unworthy  his  motive  may  bet 
Oaetle  v.  Houeton,  19  Kan.  417;  Peny  v.  Man,  1  R.  L  263;  Ma^ne  v.  Ta^hr, 
14  La.  Ann.  406;  Baum  v.  Clauee,  5  Hill,  196;  HeUman  v.  ShaMm,  60  Ind. 
441;  SulUnffB  v.  Shakeepeare,  46  Mich.  408;  Foee  v.  HUdreth,  10  AUen,  76. 
In  Massachusetts,  in  1855^  the  law  was  ohanged  by  a  statute  which,  in 
effect,  prohibits  a  recovery  of  damages  for  a  defamatory  publication,  though 
proved  to  be  true,  "unless  malicious  intention  shall  be  proved."  Under 
this  statute,  criminal  prosecutions  and  civil  actions  are  placed  on  a  oommott 
ground.  In  either,  if  the  defendant  shows  that  the  matters  published 
true,  he  makes  ont  a  complete  defense,  unices  the  government  in  the 

or  the  plaintiff  in  the  other,  shows  affirmatively  **  that  the  pnblioatks 
made  with  malicious  intention  "t  Porrp  v.  Porter,  1S4  Maas.  838.    Xliit 
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«tatate,  thtreforo^  ihifts  th«  burden  of  proof  in  eriminal  proseontions.  But 
for  it»  the  defendant  mutt  aerame  the  burden  of  eetablishing,  in  addition  to 
ihe  truth  of  the  publioation,  that  it  "  was  publiahed  for  good  motiTee  and 
Justifiable  ends":  Comnwmoealih  r.  Bonner,  9  Met  4ia 

The  presumption  respecting  a  libeloas  charge,  in  the  absence  of  any  statute 
«pon  the  subject,  is,  that  it  is  false,  and  without  sufficient  excuse.  A  de- 
fendant^ whether  in  a  civil  action  or  a  criminal  prosecution,  who  desires  to 
nrge  that  what  he  said  was  true,  must,  therefore,  assume  the  burden  of  es- 
tablishing it  bj  competent  and  sufficient  evidence:  RuB9tll  v,  Anihonift  21 
San.4fi0. 

Whether  one,  knowing  or  suspecting  that  a  libel  is  about  to  be  publishedt 
io  the  injury  of  his  property  m  his  reputation,  is  entitled  to  any  preventive 
relief,  is  a  question  upon  which  the  adjudged  cases  are  unsatisfactory  and 
eonfiicting.  The  decision  in  PrvdaUial  L,  L  A.  v.  KwM,  23  Week.  Rep.  249, 
L.  R.  10  Ch.  App.  142,  44  L.  J.  Ch.,  31  L.  T.  866^  7  Chia  L.  N.  406,  seemed 
to  settle  the  question  in  England,  and  to  establish  the  rule  that  in  no  case 
would  an  injunction  be  issued  to  restrain  the  publication  of  a  libel,  whether 
against  the  person  or  the  property  of  the  complainant  While  that  decision 
has  not,  as  far  as  we  can  ascertain,  been  overruled,  it  has  been  so  frequently 
disregarded,  and  so  many  adjudications  have  been  made  at  variance  with  i^ 
that  it  can  no  longer  be  regarded  as  correctly  stating  the  law.  If  a  libel  is 
one  containing  false  and  defamatory  statements  respecting  the  complainant's 
property  or  business,  and  is  calculated  to  injure  him  in  bis  property  or  busi- 
OSes,  the  more  recent  as  well  as  some  of  the  earlier  English  decisions  indi- 
cate that  an  injunction  may  properly  issue:  HcBffwxrd  v.  Hayward,  34  Ch.  D. 
198;  Quartu  HUl  O.  O.  M.  Co,  v.  B«att,  20  L.  J.  Oh.  Div.  601;  61  L.  J.  Ch.  874; 
46  L.  T.  746;  Saadby  v.  EiiUt^frook,  L.  R.  8  Com.  P.  Div.  839;  27  Week.  Rep.  188; 
ThorkyU  CaUU  Food  Co.  v.  MoMBom,  L.  R.  14  Ch.  Div.  763;  42  L.  T.,  N.  S.,  861 ; 
28  Week.  Rep.  966;  T^homotv.  FKt/fiamt,  L. R.  14  Ch.  Div.  864;  49 L.  J.  Ch.  606; 
43  L.  T.  91 ;  28  Week.  Rep.  983.  The  dedsions  upon  this  subject  by  the  Amer- 
ican courts  are  infrequent^  and  are  chiefly  characterized  by  an  attempt  to 
follow  the  adjudications  upon  the  same  subject  in  England;  and  in  this  at- 
tempt the  Amwican  courts  havs  necessarily  reached  conclusions  as  irrecon- 
eilable  as  those  which  they  sought  to  follow:  Singer  Hfg*  Co*  ▼•  Domeftie  Co., 
49  Ga.  70;  IM  v.  Singer  Mfg.  Co.,  66  Id.  462;  High  on  Injunotions,  sec  1016. 
With  respect  to  libels  which  reflect  upon  the  reputation  of  the  person  libeled, 
sad  which  do  not  direoUy  otherwise  injure  his  person  or  property,  no  at- 
tempt so  far  as  we  are  aware,  has  ever  been  made  to  prevent  ti&eur  publica- 
tien  by  injunction,  and  hence  no  reference  can  be  given  to  any  demsion% 
whether  ftiglish  or  American,  upon  that  topia^ 
8i.Bar..Voii.XV.— M 
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OoinmiBUTOET  Kbouobkcx. ->  A  Strakqbb  Oomiro  ov  Busnnai  oa 
OnuBwia  vpov  the  Prcmibis  of  Akotuer  hat  no  righfc  to  ehooM  for 
himaalf  hit  means  of  ingroM  and  egress,  and  has  no  right  to  determino 
where  bulky  articles  shaU  be  unloaded,  or  to  onload  them  without  in- 
quiry or  notioe,  and  if  in  so  doing  he  reoeiTos  an  injury,  he  oannot  r^ 
oover. 

COMTRIBUTOftT  NbOUOXNGB.  —  PsRaONS  WhO  StEAT  ABOUT  OtUSE  PeOPLB*! 

Pebmiseb  at  their  own  will  must  look  out  for  their  safety  in  dangerous 
and  unsafe  places,  or  themselves  suffer  the  oonsequenoes. 

COMTEiBUTOET  Nboliobvcb.  —  No  otte  has  any  right  to  endanger  himself^  or 
to  disturb  other  people's  arraogemeuts  on  their  premises,  by  moring 
around  in  the  dark  in  a  strange  room,  into  which  he  has  entered  of  hie 
own  accord  and  without  direction,  and  if  he  reoeiTos  an  injury  in  so 
doing,  he  is  himself  responsible  for  it. 

JvET  AND  JuEiEB— Right  to  View  Peemisbs.  —Testimony  of  looalities  eon 
generally  be  better  understood  by  views  and  observation  than  by  word  of 
mouth,  and  changes  can  just  as  well  be  explained  after  such  view;  there- 
fore, the  jury  are  generally  entitled  to  view  premises,  where  an  injury  is 
received,  or  to  use  photographs  thereof  produced  in  evidence, 

Butterfield  and  Keeney,  for  the  appellant 

/.  0.  Fiu  Oeraldf  F.  A.  Stace^  and  Charles  Chandler^  for  the 
plaintiff. 

Campbell,  J.  On  March  21,  1887,  at  about  four  o'clock  in 
the  afternoon,  plaintiff  fell  down  an  elevator-8haft,  from  the 
ground  floor  to  the  bottom,  in  a  building  partly  occupied  by 
defendant  for  making  wooden  tripods.  The  declaration  re- 
lies as  grounds  for  the  charge  of  negligence  on  the  alleged  fail* 
ure  to  have  the  elevator-shaft  guarded  in  any  way,  and  the 
darkness  of  the  room  upon  which  it  opened.  Plaintiff' was 
averred  to  have  been  unacquainted  with  the  premises,  and  to 
have  been  there  for  the  lawful  purpose  of  transacting  business, 
at  defendant's  request,  and  to  have  been  exercising  duo  care. 

The  defendant's  testimony  indicated  that  the  elevator  had 
proper  doors,  and  was  not  left  open  or  unguarded.  It  also  in* 
cated  that  the  room  was  not  without  sufficient  light,  and  that 
plaintiff  had  no  business  where  he  was,  and  exercised  no  cau- 
tion, but  was  hurt  by  his  o#n  heedlessness  or  fault.  It  was 
claimed  on  the  trial  that  plaintiff's  own  testimony  made  out 
no  cause  of  action,  and  as  this  question  lies  at  the  threshold 
of  the  case,  it  requires  attention. 

The  plaintiff's  statement  is,  in  substance,  that  he  had  held 
some  interviews  with  defendant  concerning  the  business  of 
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making  and  finishing  tripods.  The  huilding  in  which  the 
work  was  done  had  been  partly  occupied  for  defendant's  work, 
and  partly  by  a  company  making  felt  goods,  who  had  recently 
quit  work  there,  and  removed  most  of  their  stuff.  This  build- 
ing fronted  westward  on  Canal  Street,  in  Grand  Rapids,  and 
at  the  east  end  of  the  building  was  an  alley  in  the  rear.  There 
was  a  basement,  mostly  underground,  and  defendant  occupied 
a  part  of  the  first  floor  above  the  basement,  and  part  of  the 
upper  stories,  including  the  fourth.  A  driveway  passed  along 
the  south  side  of  the  building  from  Canal  Street  to  the  alley. 
The  alley  was  not  open  beyond  the  north  side  of  the  building. 
The  business  office  was  on  the  ground-fioor  on  the  Canal 
street  front.  On  the  alley  in  the  rear,  this  fioor  was  reached 
by  a  platform  about  four  feet  above  the  ground,  with  an  open 
front  to  let  light  into  the  basement.  This  floor  was  divided 
by  east  and  west  walls  into  three  sections,  each  twenty-five 
feet  wide.  Each  of  these  sections  had  a  door,  and  a  window 
on  each  side  of  it,  opening  over  the  rear  platform,  the  windows 
being  four  by  nine  feet,  and  the  doors  double,  each  leaf  being 
two  and  a  half  by  eight  and  a  half  feet.  The  elevator  in  ques- 
tion was  in  the  wall  between  the  middle  and  north  sections, 
opening  on  each,  being  about  nine  feet  from  the  rear  of  the 
building,  and  in  size  about  seven  feet  two  inches  by  five  feet 
seven  inches,  thus  projecting  into  each  section  about  three  feet 
seven  inches.  It  had  double  doors  on  each  side,  but  there  was 
a  dispute  whether  those  on  the  middle-section  side  were  in  place. 
The  shaft  was  lighted  by  a  window  reaching  across  the  projec- 
tion  into  the  middle  section.  The  doors  opening  on  the  rear 
platform  each  had  two  lights,  of  twenty  by  thirty-one  inches, 
and  two  transom  lights  above  them,  of  twenty-seven  by  twenty- 
eight  inches.  At  the  time  of  the  accident,  the  elevator  in  the 
middle  section  opened  into  a  small  room  partitioned  ofif  by 
boards,  and  called  a  storm-room,  designed  to  keep  the  cold  air 
from  the  rest  of  the  section  when  the  rear  door  was  open.  This 
storm  partition  included  the  rear  door  and  north  window  of 
the  middle  section  up  to  the  transom,  and  ran  to  the  west  side 
of  the  elevator,  where  a  sliding  door  gave  access  from  the 
storm-room  to  the  rest  of  that  section. 

In  one  or  more  instances  plaintiff*  had  gone  up  in  the  ele- 
vator, entering  it  from  the  north  side.  His  declaration  claims 
that  he  never  was  in  the  room  on  which  it  opened  on  the  other 
side,  and  so  he  swears.  The  explanation  he  gives  of  entering 
h  on  the  occasion  in  question  is  this:  While  in  the  office,  talk- 
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ing  with  defendant  about  the  sanding  and  finishing  of  the 
rods  or  poles  of  which  the  tripods  were  made,  plaintiff  told 
Mr.  Berkey  that  he  knew  of  a  machine  formerly  used  by  the 
Bissell  Carpet  Sweeper  Company,  which  he  thought  would  do 
the  work  faster.  Defendant,  as  plaintiff  swears,  asked  plain- 
tiff if  he  could  get  the  machine,  and  plaintiff  said  he  thought 
he  could.  Defendant  asked  him  if  he  could  get  a  team  and 
go  and  get  the  machine  for  him,  and  he  said  he  would,  and 
did  so.  The  machine  was  about  seven  feet  long  and  five  feet 
wide,  called  a  '^sander." 

Plaintiff  states  further  that  he  had  the  sander  taken  by  a 
team,  and  that  the  teamster  took  it  in  by  the  side  passage 
into  the  alley,  .and  opposite  the  north  door;  that  plaintiff, 
eoming  a  little  while  after,  went  by  the  same  way,  and  tried 
to  open  the  north  door,  but  found  it  fastened.  He  then  went 
to  the  middle  door,  and  opened  it,  and  when  he  closed  it  he 
found  himself  in  what  he  calls  a  darkish  room,  not  altogether 
dark.  He  says:  ^'I  saw  a  little  light  shining  through  here, 
ahead  of  me,  just  a  dim  light,  and  I  walked  up  here,  saw  this 
light,  took  it  to  be  an  opening  between  the  door,  between  the 
two  sections,  the  middle  and  the  north  sections.  I  turned  to 
my  right,  and,  as  I  supposed,  was  going  through  into  this  de- 
partment through  a  door,  and  I  stepped  into  a  hole.'' 

After  he  fell  in,  he  looked  up  and  saw  the  elevator  was 
standing  at  the  third  floor  above. 

Plaintiff  was  allowed,  against  objection,  to  show  that  a  few 
weeks  after  the  accident  he  went  into  this  same  storm-room, 
and  to  describe  various  things  he  then  found  which  obstructed 
the  light,  and  which  he  claimed  were  there  when  he  was  hurt. 
It  appears,  however,  from  his  minute  description,  that  he 
had  no  trouble  in  seeing  and  describing  the  construction  and 
contents  of  the  room,  and  all  its  means  of  ingress  and  egress. 
There  was  nothing  to  cut  off  the  light  from  the  outer  door, 
although  some  rods  were  so  piled  as  to  be  across  part  of  the 
window.  The  testimony  is  full  to  the  point  that  it  was  used 
as  a  packing  and  marking  room  for  shipment  of  parcels. 

Taking  plaintiff's  own  testimony  as  a  correct  version  of  the 
disputed  facts,  he  had  not  ascertained  and  did  not  promise  to 
a  certainty  that  the  sander  could  be  obtained  at  all,  or  when 
it  would  be  obtained,  or  when  it  could  or  would  be  brought 
if  so  obtained,  or  where  it  would  be  wanted  or  placed.  He 
gave  no  notice  to  defendant  to  be  ready  to  receive  it,  and  gave 
no  notice  of  its  arrival  when  it  came.     He  had  never  been 
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informed  that  there  was,  and  there  was  not  in  fact,  any  door  of 
communication  between  the  north  and  middle  sections  in  that 
part  of  the  building;  and  he  had  no  reason  for  assuming  that 
the  north  section  was  the  proper  place  to  put  the  machine,  or 
that  the  door  of  that  section  was  the  proper  place  to  receive  it 
From  his  account  of  his  visits  to  the  place  to  confer  with  de- 
fendant, it  is  apparent  that  he  was  very  heedless  and  unob- 
serving  of  his  surroundings,  and  knew  very  little  more  of  them 
than  if  he  had  never  seen  them.  He  did  know  where  the  ofiBce 
was,  and  had,  when  visiting  the  building,  entered  it  by  the  front, 
and  not  by  the  rear. 

It  is  no  more  than  plain  common  sense,  that  a  stranger  who 
comes  on  business  or  otherwise  has  no  right  to  choose  for  him- 
self his  means  of  ingress  and  egress,  and  has  no  right  to  deter- 
mine where  bulky  articles  shall  be  unloaded,  or  to  unload  them 
without  inquiry  and  notice.  It  was  plaintiff's  business  to  go 
to  the  office  and  find  out  what  was  to  be  done  with  the  machine, 
as  well  as  to  enable  defendant  to  take  his  own  measures  and 
use  his  own  men  to  unload  and  place  it.  According  to  bis  own 
story,  he  knew  nothing  about  the  uses  or  condition  of  the  rear 
part  of  the  middle  section.  It  had  never  been  brought  to  his 
attention  as  a  place  where  he  could  properly  enter  the  build- 
ing, and  defendant  owed  him  no  duty  on  the  subject  There 
are  always  places  in  factories  which,  whether  generally  safe  or 
not,  are  liable  to  be  unsafe  at  times  for  any  one  who  is  not  ac- 
quainted with  them;  and  all  persons  who  stray  about  other 
people's  premises  at  their  own  will  must  look  out  for  their  own 
safety  in  such  places. 

As  the  time  when  plaintiff  went  into  the  storm-room  was  at 
least  about  two  hours  before  sunset,  and  the  room,  which  was 
a  very  small  one,  had  lights  which,  whether  clean  or  dirty, 
occupied  a  large  share  of  the  rear  end,  and  he  subsequently 
found  them  to  give  light  enough  to  see  all  that  was  important 
to  be  seen,  and  as  he  says  that  on  this  occasion  he  saw  the 
lights  in  the  elevator-shaft  immediately  after  entering  the  door, 
when  it  was,  as  he  says,  som^  seven  feet  away,  it  was  his  busi- 
ness, if  he  found  it  obscure,  to  wait  until  his  eyes  got  accus- 
tomed to  the  light  before  moving  round  at  hap-hazard,  without 
using  any  care  whatever  to  know  where  he  was  going.  No  one 
has  any  right  to  endanger  himself,  or  to  disturb  other  people's 
arrangements,  by  moving  round  in  the  dark — if  it  is  dark — 
in  a  strange  room,  into  which  he  has  entered  of  his  own  accord 
and  without  direction.    If,  instead  of  hurting  himself,  he  had 
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ioJDred  or  destroyed  eome  fragile  and  valuable  article  left 
there,  he  would  have  found  no  reasonable  excuse  for  hie  tres- 
pass. He  is  in  no  better  position  because  he  was  seriously 
hurt  than  if  he  bad  hurt  somebody  or  something  else.  He  is 
himself  responsible  for  his  own  misfortune,  and  made  out  no 
case  for  redress. 
'  As  we  can  see  no  ground  on  which  plaintiff  could  recover  in 
any  event,  we  do  not  think  it  worth  while  to  discuss  the  other 
errors  alleged.  There  was  no  good  reason,  that  we  can  see, 
why  the  jury  should  not  have  seen  the  premises,  or  why  the 
photographs  should  have  been  excluded,  that  should  not  have 
equally  shut  out  a  large  portion  of  plaintiff's  testimony  of  con- 
ditions not  contemporaneous.  Testimony  of  localities  can  gen- 
erally be  better  understood  by  views  and  observation  than  by 
word  of  mouth,  and  changes  can  just  as  well  be  explained  in 
the  one  case  as  in  the  other.  The  court  also  refused  some  re- 
quests concerning  reciprocal  rights  and  duties,  and  the  effect 
of  plaintiff's  negligence,  which  should  have  been  given.  In 
actions  for  personal  injuries,  juries  require  very  pointed  and 
well-defined  instructions  to  keep  them  from  acting  on  vague 
ideas.  There  was  also  some  hearsay  testimony  improperly 
admitted.  And  the  medical  testimony  was  more  than  usually 
hypothetical.  But  as  we  think  the  case  should  not  have  been 
left  to  the  jury,  there  would  be  no  profit  in  discussing  these 
questions. 
Judgment  should  be  reversed,  with  costs  of  both  courts. 

KiGLiGXNOB.  — One  lawfnUy  dririDg  upon  the  premint  of  another  mvel 
leave  them  by  the  nenal,  ordinary,  and  customary  way  in  which  anch  prem* 
iMaare  and  have  been  departed  from:  Armstrong  ▼.  Medlmty,  67  Bftioh.  260; 
11  AoL  St.  Rep.  68S,  and  note  588,  with  reference  to  the  inability  of  a  tree- 
paner  or  mere  lioenaee  to  recoTer  for  injariea  snatained  by  reaeon  of  danger* 
eoa  eontriTaaoca  vpon  premisea  of  another.  The  owner  of  premises  ia  not 
liable  in  damage  for  an  injury  sustained  by  another,  although  UwfuUy  npoii 
bis  property,  in  the  absence  of  eyidenoe  as  to  the  direct  cause  of  the  injuryi 
Bue^  y.  Oahtenbeck,  121  Pa.  St  238;  6  Am.  St.  Rep.  790,  and  note  792-796^ 
as  to  the  presumption  of  negligence  when  injuries  are  sustained,  and  there  ia 
BO  eridenee  as  to  who  was  in  fault,  i^  land*owner  ia  not  ordinarily  under 
obligation  to  strangers  to  put  guards  around  ezcarations  made  by  him  upon 
his  own  premises:  OverhoU  y,  Vieths,  93  Mo.  422;  3  Am.  Si.  Rep.  567; 
Sweeny  ▼.  Old  Colony  etc  R.  R,  Co,,  10  AUen,  368;  87  Am.  Deo.  644^  and 
note;  EvanenUe  etc  R,R,  Co.  ▼.  Orijfin,  100  Ind.  221;  60  Am.  Rep.  783;  OU" 
Utpie  ▼.  McChwan,  100  Pa.  St.  144;  46  Am.  Rep.  365;  IlUnoUCenL  R.  R.  Co, 
▼.  Ootlfrey,  71  IlL  600;  22  Am.  Rep.  1 12;  and  one  owes  no  duty  to  a  mere 
trespasser  to  keep  his  premises  safe:  Parker  r,  Portland  Pvh,  Co.,  69  Me.  173| 
II  Am.  Rep.  262;  Pittdmrgh  etc  Ry  Co,  v,  Bingham,  29  Ohio  St  364;  23  Am. 
Eep.  751y  and  cases  eited  in  foot-note;  Larmar$  ▼•  Oroum  Point  I.  Cb.^  101 
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V.  Y.  901;  54  Am.  Rep.  718,  and  note  722;  aad  for  the  hum  imm  it  bM 
been  held  that  one  m  the  Tehiole  of  aaother,  withoat  hie  knowledge  or  oon^ 
•ent^  eannot  reooTor  for  injnry  by  the  owner'e  eareleee  driTing:  Skgrkt  ▼• 
Armi,  86  Ma  200;  66  Am.  Rep.  425;  compere  iffewry  t.  Ifiekarmnh  120 
Maee.  806;  21  Am.  Rep.  514,  end  oate  in  foot-note. 

But  the  owner  of  lands  ia  liable  in  damages  to  one  who^  using  dne  eare^ 
eomes  thereon  at  the  inTitation  or  indnoement,  express  or  implied,  of  sneh 
owner,  on  any  bosinees  to  be  transacted  with  or  permitted  by  him,  for  inju- 
ries sustained  by  reason  of  the  unsafe  condition  of  the  premises,  known  to 
him  and  negligently  suffered  to  exist,  and  of  which  the  injured  party  was 
Ignorant:  DomUdmm  r.  Wikom,  60  Mich.  86;  1  Am.  St.  Rep.*  487,  and  nu- 
merous easee  of  these  series  ooUected  in  note  489,  490,  as  to  when  a  land- 
owner is  liable  for  injuries  to  individuals  coming  upon  his  premises.  Compare 
AUmtaeicMOM  ▼.  Oqfe^,  800a.  145;  12  Am.  St  Rep.  244,  and  note. 

But  erery  person,  whether  a  mere  licensee,  or  upon  invitatioD,  express  or 
implied,  seeking  acoeas  to  the  prenuses  of  another,  must  use  ordinary  eare: 
Pariber  r.  Fortkani  IMk  Oa,  69  Me.  1 78;  81  Am.  Bep.  26S2;  and  caess  sited  in 
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[110  Nsw  ToEX,  19.] 
AXBRBATIOir.  —  AOBSKMSHT  BY  A  COMTRACTOB  AHD  A  SUBOOHTBAOIOm  TBAV 

AvT  Dispun  THAT  SHOULD  Abibx  between  them  shoald  be  decided  hj 
the  chief  engineer  of  the  railway  corporation  for  which  the  work  wa«  to 
be  done,  is  binding  on  both  parties.  It  is,  in  one  aense,  more  obligatory 
than  an  ordinary  submission  to  arbitration,  becaase,  being  on  considera- 
tion, it  is  not  revocable,  and  no  obligation  to  pay  arises  until  the  estimate 
is  made  by  the  chief  engineer. 

Akbitratob,  Dutibs  of  a  Guibf  Emoihbbr  as. — If  parties  contracting 
to  do  work  upon  a  railway  agree  that  the  amount  which  is  to  become 
due  from  one  to  the  other,  and  all  disputes  arising  on  the  contract,  shall 
be  decided  by  the  chief  engineer  of  the  railroad  corporation,  this  agree- 
ment must  be  construed  in  the  light  of  surrounding  circumstances,  and 
if  the  one  to  whose  decision  they  thus  refer  is  the  chief  engineer  of  a 
road  extending  from  the  Missouri  River  to  the  Pacific  Ocean,  they  mns| 
be  understood  as  intending  that  he  should  obtain  his  information  in  the 
usual  way  from  his  subordinates,  and  it  is  therefore  no  objection  to  a  re- 
port  made  by  him  that  he  did  not  personally  make  the  measurements  and 
estimates  upon  which  such  report  was  based. 

Abbitration. — Chibf  Enoimbbb  of  thb  Railway  CoBPORATioir,  to  wbobb 
A&bitrahbnt  the  contracting  parties  have  left  the  amount  which  is  to 
become  due  them,  may  refuse  to  hear  evidence^  and  rely  solely  upon  tho 
estimates  and  reports  of  his  subordinates. 

Ah  Award  will  bot  bb  Sxt  Asidb  for  a  Mistakb  Whzcb  dobs  vot  Af^ 
FBAR  on  its  face^  or  in  some  paper  delivered  with  it. 

Ohb  Sbbkiko  to  Sbt  av  Award  Asidb  for  Mistakb  must  show  from  th» 
award  itself  that  but  for  the  mistake  the  award  would  have  been  dif* 
ferent. 

AvARD.  —  Thb  Estimatb  of  thb  Chibf  ENonr bbr  of  a  Railroad  Corpo- 
BATioir,  TO  whosb  Dbtbrmib ation  the  contracting  parties  have  sub* 
Butted  the  amount  which  shall  become  due  under  a  ooutraot^  it  conolaaiT% 
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in  th«  abeenoe  of  corroption,  bad  faith,  or  misooaduct  on  bis  part,  or  pal- 
pable mistake  appearing  on  the  faoe  of  the  estimate,  and  neither  party 
will  be  allowed  to  prove  that  he  decided  erroneonsly  as  to  the  law  or 
the  facts. 

Action  to  recover  a  balance  alleged  to  be  due  plaintiffs  un- 
der a  contract  between  them  and  the  defendants.  In  Sep* 
tembery  1871,  the  defendants,  comprising  the  firm  of  Payson, 
Canda,  A  Co.,  contracted  with  the  Northern  Pacific  Railroad 
Company  to  furnish  the  materials  and  to  build  ihe  Dakota 
division  of  its  road,  from  the  Missouri  River  to  the  Red  River 
of  the  North,  above  two  hundred  miles  in  length.  The  con* 
tract  declared  that  the  work  should  conform  to  specifications 
annexed,  and  to  the  instructions  and  directions  of  the  chief 
engineer  of  the  company.  The  following  provisions  of  tho 
contract  are  necessary  to  the  better  understanding  of  the 
opinion  of  the  court:  '*And  it  is  further  mutually  agreed,, 
with  a  view  of  preventing  disputes  and  misunderstandings^ 
and  for  the  speedy  adjustment  of  such  as  may  occur,  that  the 
engineer-in-chief  shall  determine  the  amount  and  quantity  of 
work  herein  contracted  to  be  done,  and  shall  decide  every 
question  which  can  or  may  arise  relative  to  the  execution  of 
the  work  under  this  contract  on  the  part  of  said  contractors, 
and  bis  decision  shall  be  final  and  conclusive."  '^In  case 
any  difference  of  opinion  shall  arise  between  the  parties  hereto 
as  to  the  construction  of  this  contract,  and  the  true  intent  and 
meaning  thereof,  and  of  the  parties  in  forming  the  same,  such 
difference  shall  be  considered  and  decided  by  the  engineer-in- 
chief.  And  the  said  parties  hereto  do  hereby  submit  all  and 
singular  the  premises  to  the  award,  arbitrament,  and  decision 
of  the  engineer-in-chief,  and  do  hereby  agree  the  same  shall 
be  final  and  conclusive  between  them  to  all  intents  and  pur- 
poses." In  March,  1872,  the  plaintiffs,  who  formed  the  firm 
of  £.  Sweet,  Jr.,  A  Co.,  contracted  in  writing  with  Payson, 
Canda,  &  Co.,  to  erect  bridges,  trestle  and  other  timber  work,  re- 
quired by  the  contract  entered  into  between  defendants  and  the 
Northern  Pacific  Railroad  Company.  This  contract  of  plain- 
tiffs they  also  agreed  to  perform  to  the  satisfaction  and  accept- 
ance of  the  chief  engineer  of  the  railroad  company,  or  his 
assistants.  Plaintiffs'  agreement  also  contained  the  following 
provisions:  '^It  is  mutually  agreed  between  said  parties  that,. 
to  prevent  all  disputes  and  misunderstandings  between  them 
in  relation  to  any  of  the  stipulations  contained  in  this  agree- 
menti  or  their  performance  by  either  of  said  parties,  that  the 
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chief  engineer  of  the  Northern  Pacific  railroad  shall  be,  and 
hereby  is,  made  an  umpire  to  decide  all  matters  arising  or 
growing  out  of  this  contract  between  them."  ^^  It  is  further 
mutually  agreed  and  expressly  understood  that  the  decision 
of  said  chief  engineer  on  any  point  or  matter  touching  this 
agreement  shall  be  final  and  conclusive  between  the  parties 
hereto,  and  each  and  every  of  said  parties  hereby  waives  any 
and  all  right  of  action,  suit  or  suits,  or  other  remedy  in  law 
or  otherwise,  utider  this  contract,  or  arising  out  of  the  same." 
^' And  the  said  first  party,  in  consideration  of  the  fulfillment 
and  performance  of  all  the  stipulations  contained  in  this  con- 
tract, to  be  by  said  second  party  fulfilled  and  performed,  and 
whenever  said  work  shall  have  been,  in  the  opinion  of  the 
chief  engineer,  completely  finished  in  every  respect  and  per- 
formed agreeably  to  the  various  stipulations  and  specificationa 
of  this  agreement,  and  said  chief  engineer  shall  have  furnished 
to  said  first  party  a  certificate  of  the  fact  under  his  hand,  to- 
gether with  his  estimate  of  the  quantity  of  the  various  kinds 
of  work  done  by  said  second  party  under  this  agreement  (which 
estimate  shall  be  final  and  conclusive  between  the  parties 
hereto),  will  pay  to  said  second  party  the  sum  or  sums  which 
«hall  be  due  said  second  party  on  a  final  settlement,  within 
ten  days  after  said  certificate  and  estimates  shall  have  been 
furnished  by  said  chief  engineer,  and  said  first  party  shall 
have  been  paid  for  the  work  embraced  in  said  estimate  by  the 
Northern  Pacific  Railroad  Company,  in  accordance  with  their 
•contract,  the  sum  which  may  be  due  under  this  contract,  agree* 
ably  to  said  estimate,  at  the  following  rates  and  prices."  ^  It 
is  further  understood  and  agreed  by  the  parties  hereto  that 
this  contract  is  made  upon  the  same  terms  and  conditions  and 
to  conform  in  said  respects  to  a  certain  agreement  as  made  by 
and  between  the  first  party  and  the  Northern  Pacific  Railroad 
"Company,  and  designed  to  be  copied  stib^tantially  from  said 
last-named  contract  as  far  as  it  may  apply  to  the  same."  The 
plaintiffs,  having  completed  the  work  provided  for  by  their  con- 
tract, brought  an  action  to  recover  the  amount  claimed  to  be 
-due  therefor.  The  trial  court  found  ^'  that  the  chief  engineer 
•of  the  railroad  company  gave  estimates  of  and  certificates 
purporting  to  be  for  all  the  work  performed  by  the  plaintiffs 
and  Paysun,  Cauda,  &  Co." ;  that  the  chief  engineer^  in  ascer* 
taining  the  quantities  in  his  final  estimates,  did  not  personally 
measure  the  work,  but  acted  upon  information  furnished  him 
by  persons  other  than  the  plaintiffs;  that  the  plaintiffSi  whea 
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the  final  estimate  was  signed,  asked  leave  to  show,  by  the 
**  sworn  testimony  of  a  competent  witness,"  the  true  qaanti- 
ties  of  plaintiffs'  work,  and  that  the  chief  engineer  declined 
to  hear  such  witness,  or  to  permit  plaintiffs  to  contradict  the 
statement  made  to  him  concerning  the  work  \>j  his  subordi- 
nate engineers.  The  court  was  therefore  of  the  opinion  that 
no  binding  award  had  been  made,  and  that  plaintiffs  were  at 
liberty  to  show,  if  they  could,  that  there  was  a  mistake  made 
in  the  quantity  of  material  furnished  or  work  done  in  the  esti- 
mate or  accounts.  A  reference  was  then  made  to  tnke  an  ac- 
count between  plaintiffs  and  defendants.  An  interlocutory 
decree  having  been  entered,  the  cause  was  directed  to  stand 
over  until  the  referee  should  report.  The  referee  reported  that 
the  materials  furnished  and  the  work  done  by  plaintiffs 
amounted  to  $117,29^.73,  and  that  the  payments  and  credits 
thereon  were  $90,671.94,  and  that  there  was  due  from  defend- 
ants to  plaintiffs  $26,625.79.  This  last-named  sum  repre- 
sented the  difference  between  the  amount  found  due  by  the 
referee  arid  the  amount  of  the  chief  engineer's  award,  there 
being  no  dispute  respecting  the  credits  or  payments.  In  the 
complaint,  plaintiffs  stated  that  the  underestimate  amounted 
to  $15,194.64.  The  plaintiffs  were  also  allowed  $13,194.54 
for  interest.  Upon  the  final  hearing,  the  trial  court  adopted 
and  approved  'the  findings  of  the  referee,  and  directed  judg- 
ment accordingly. 

Edward  Winslaw  Paige  and  Henry  Brodhead^  for  the  appel« 
lanta. 

Mm  Van  VoarhU  and  W.  W.  NiUe^  for  the  respondents. 

Vann,  J,  The  person  selected  by  the  parties  to  make  the 
estimate  was  in  the  employ  of  neither,  yet,  as  chief  engineer 
of  the  railroad  company,  he  sustained  such  a  relation  to  both 
aa  to  make  it  the  interest  of  each  that  his  estimate  as  to  the 
2naterial8  furnished  and  work  done  by  the  plaintiffs  should  be 
ae  large  as  possible,  for  it  determined  the  amount  of  the  plain- 
tiffis'  compensation  as  subcontractors  and  of  the  defendant's 
profits  thereon  as  contractors.  This  case,  therefore,  is  unlike 
those,  so  frequently  arising,  in  which  the  certificate  or  esti- 
mate is  required  from  an  architect  or  engineer  in  the  employ- 
ment of  one  of  the  parties.  In  that  class  of  cases,  the  danger 
that  the  person  acting  as  an  arbitrator  might  favor  his  em* 
ployers  is  obvious.  While  neither  natural  nor  legal  disabili- 
ties binder  a  person  from  being  an  arbitrator,  provided  tlM 


V80  Sweet  «.  Morbisoh.  [New  York^ 

fact  Ib  known  to  the  parties  at  the  time  of  the  eubmission,  still,, 
as  he  is  the  agent  of  both  parties  alike,  and  impartiality  is  the 
fundamental  requisitOi  the  courts  closely  scrutinise  the  action 
of  an  arbitrator  whose  relation  to  one  of  the  parties  was  such 
as  to  naturally  influence  the  judgment  even  of  an  honest  man: 
Morse  on  Arbitration  and  Award,  99;  Russell  on  Arbitration 
105. 

In  this  case,  however,  there  was  no  reason  why  the  person 
selected  should  not  be  wholly  disinterested  and  impartial. 
The  parties  stood  upon  an  equal  footing,  their  contract  was 
without  legal  objection,  and  the  arbitration  clause  is  as  bind- 
ing and  should  be  enforced  the  same  as  any  other  provision^ 
In  one  sense,  as  was  said  in  a  case  somewhat  analogous,  the 
submission  to  the  determination  of  the  engineer  is  more  obliga- 
tory than  any  ordinary  submission  to  itrbitration,  inasmuch 
as,  being  upon  consideration,  it  is  not  revocable,  and  the  obliga- 
tion upon  the  defendants  to  pay  did  not,  by  the  terms  of  the 
contract,  arise  until  the  estimate  was  made  by  the  engineer: 
Herrick  v.  Vermont  0.  Ry  Co.,  27  Vt.  673,  679.  A  valid  award 
or  estimate  operates  as  a  final  and  conclusive  judgment,  and 
however  disappointing  it  may  be,  the  parties  must  abide  by  it: 
Id.;  Perkins  v.  OileSy  50  N.  Y.  228;  Fudickar  v.  Guardian 
Mutual  Life  Ins,  Co.,  62  Id.  392;  KidweU  v.  Baltimore  etc. 
R.  R.  Co.,  11  Gratt  676;  O'Reilly  v.  Kerns,  62  Pa.  St,  214; 
Vanderwerker  v.  Vermont  etc.  R.  R.  Co.,  27  Vt.  130;  Ranger 
V.  Great  Western  Ky  Co.,  5  H.  L.  Cas.  71;  2  Wood  on  Rail- 
roads, 995;  1  Redfield  on  Railways,  438. 

The  estimate  made  by  the  chief  engineer  should  not,  there- 
fore, be  set  aside  or  disregarded  unless  some  good  reason  is 
shown  for  such  action.  The  trial  court,  without  deciding  that 
there  was  any  error  in  the  estimate,  adjudged,  by  its  inter- 
locutory decree,  that  if,  upon  the  reference  ordered,  any  error 
should  appear  in  the  estimate,  it  should  be  corrected,  and  that 
the  party  in  whose  favor  a  balance  then  appeared  should  re- 
cover the  same  from  the  other.  The  only  reason  appearing  in 
the  findings  or  suggested  by  the  evidence  for  thus  disturbing 
that  which  the  parties  had  expressly  stipulated  should  be 
final  is,  that  the  chief  engineer  did  not  personally  measure 
the  work,  and  that  when  the  final  estimate  was  about  to  be 
signed  he  refused  to  allow  the  plaintiffs  to  call  a  witness  to> 
contradict  the  statements  already  made  to  him  by  the  subor- 
dinate engineers.  This  involves  an  inquiry  into  the  nature  of 
the  power  intrusted  to  the  chief  engineer.    Was  he  an  arbi* 
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trator,  as  that  term  is  understood  at  common  law?  Or  was  it 
bis  duty,  in  estimating  quantities,  to  simply  make  a  summary 
computation,  as  held  by  the  learned  general  term?  The 
answer  to  this  question  must  be  found  in  the  contract,  which  is 
both  the  source  and  limit  of  the  power  under  consideration. 
The  contract,  however,  is  to  be  construed  in  the  light  of  the 
surrounding  circumstances,  and  in  connection  with  the  agree- 
ment with  the  railroad  company,  and  the  actual  intention  of 
the  parties  thus  ascertained.  The  power  in  question  was  con- 
fided to  a  man,  who,  as  engineer-in-chief,  was  building  a  rail- 
road extending  from  the  Missouri  River  to  the  Pacific  Ocean. 
The  single  division  of  the  road  to  which  the  contracts  related 
was  more  than  two  hundred  miles  long,  and  it  was  to  be  com- 
pleted between  the  29th  of  September,  1871,  and  the  1st  of 
July,  1872.  Could  it  have  been  within  the  contemplation  of 
the  parties  that  the  head  of  so  great  an  enterprise  should  make 
the  measurements  himself,  or  even  personally  superintend 
them  when  made  by  others?  The  plaintiffs'  contract  pro- 
vided that  the  square  timber  and  plank  in  structures  and 
flattened  timber  in  structure,  as  well  as  for  all  pile  and  trestle 
and  all  other  timber  structures,  required  on  the  road-bed  of  the 
Dakota  division,  ''should  be  paid  for  at  so  much  per  thousand 
feet  board  measure";  piling  at  a  certain  price  '^per  lineal 
foot  of  piles  driven";  and  ''all  iron  used  in  above  work,  at 
ten  cents  per  pound."  The  bridges  were  to  be  paid  for  at  so 
much  per  lineal  foot,  with  an  increase- of  price  as  the  spans 
increased  in  length. 

Considering  the  extent  of  the  railroad,  the  time  provided 
for  its  completion,  the  details  and  complications  in  the  meas- 
urements and  the  nature  of  the  duties  of  the  chief  engineer  as 
implied  from  his  position,  even  if  it  would  be  possible  for  him 
to  give  the  requisite  personal  attention  to  the  subject,  it  would 
be  unreasonable  to  expect  it.  As  said  by  the  court  in  the 
Herrick  case,  iupra:  "When  we  come  to  know  that  practically 
the  chief  engineer  never  does  and  never  can  make  these  esti- 
mates, or  even  verify  those  made  by  others,  that  the  thing  is 
altogether  impracticable,  we  must  conclude  that  the  parties 
had  reference  to  something  which  was  usual,  or  at  least  possi- 
ble, in  such  cases."  It  was  accordingly  held  that  an  estimate 
by  the  assistant  engineer  was  sufficient  in  that  case.  When 
the  chief  engineer  was  constituted  the  sole  judge  between  the 
parties  of  the  quantity  of  work  done  and  materials  furnished 
by  the  plaintiffsi  they  did  not  provide  that  he  was  to  measure. 
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but  that  be  was  to  estimaie.  In  McMahon  y.  New  York  and 
Eris  R.  R.  Co.,  20  N.  Y.  463,  the  contract  provided  that  the 
measurements  were  to  be  made  by  the  engineer;  but  the  parties 
did  not  require  that  in  this  case,  where  compliance  would  have 
been  virtually  impossible.  They  evidently  meant  that  he  was 
to  act  in  some  way  that  was  possible  and  practicable,  as  other- 
wise they  could  not  expect  him  to  act  at  all;  for  neither  of 
them  had  any  control  over  him.  But  how  was  he  to  make  the 
estimate  if  not  from  personal  measurement  or  observation? 
Upon  what  was  he  to  base  it?  How  was  he  to  get  at  the 
facts?  The  contract,  interpreted  in  the  light  of  the  surround* 
ing  circumstances,  suggests  the  answer  that  he  was  necessarily 
to  rely  upon  the  reports  of  his  subordinates.  No  other  way 
was  practicable  for  estimating  so  great  a  work,  extending  over 
so  many  miles  of  territory.  Even  if  one  man  could  do  it,  the 
head  of  the  engineering  department  that  was  building  a  rail- 
road  across  a  continent  would  not  be  selected  for  the  purpose. 
Ihe  position  of  the  chief  engineer  made  him  conversant  with 
the  general  facts,  and  gave  him  a  thorough  knowledge  of  the 
engineers  under  his  control.  He  was  in  a  situation  to  exercise 
his  judgment  upon  the  reliability  of  their  reports,  and  could 
direct  others  to  revise  their  measurements  if  he  deemed  it 
necessary.  The  same  means  that  he  employed  to  protect  the 
railroad  in  its  payments  to  the  defendants  were  apparently 
regarded  as  sufficient  to  protect  the  parties  as  between  each 
other.  The  evidence  shows  that  the  estimates  were  made 
from  actual  surveys  and  measurements  by  engineers  of  the 
railroad  company  in  the  presence  of  the  plaintiflfs'  foreman. 
After  the  work  was  finished,  one  of  the  plaintiffs,  with  one  of 
the  defendants,  met  the  chief  engineer  and  the  division  engi- 
neer, and  together  they  made  up  an  estimate  which«  according 
to  the  deposition  of  a  witness  read  in  evidence  by  the  plain- 
tiffs, and  not  contradicted,  so  far  as  appears,  was  agreed  upon 
by  all,  after  certain  concessions  had  been  made.  This  esti- 
mate included  everything,  except  certain  iron  and  lumber- 
then  on  hand,  which  it  was  agreed  should  be  estimated  and 
added  to  make  it  final. 

It  is  to  be  observed  that  the  plaintiffs,  when  they  learned 
that  the  estimate  was  about  to  be  signed,  made  no  objection  to 
the  action  of  the  chief  engineer  because  he  had  not  personally 
measured  the  work;  nor  did  they  request  him  to  measure  it 
or  to  cause  new  measurements  to  be  made.  They  did  ask  him, 
however,  to  take  the  evidence  of  their  foreman  as  to  the  true 
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qaantity  of  work.  He  replied  that  lie  must  relj  upon  the  re- 
ports of  his  subordinates  as  to  the  quantity,  and  that  he  could 
not  take  the  testimony  of  the  contractors  or  their  employees. 

Was  it  the  duty  of  the  chief  engineer  to  hear  evidence?  We 
have  already  held  that  the  nature  of  his  trust  was  such  as  to 
permit  him  to  rely  upon  the  reports  of  his  subordinates  in 
making  his  estimate.  The  same  reasoning  which  led  us  to 
that  conclusion  applies  with  equal  force  as  an  answer  to  this 
question.  Did  the  parties  expect  him  to  try  a  lawsuit?  For 
if  the  door  is  opened  to  admit  one  witness,  why  should  not  all 
who  know  anything  about  the  matter  be  allowed  to  come  in? 
And  what  would  this  involve?  The  statement  introduced  in 
evidence  by  the  plaintiffs  upon  the  trial  consists  of  sixty-five 
printed  pages  of  items,  considerably  exceeding  one  thousand 
in  number.  Nearly  every  item  is  an  aggregation  of  other 
items  not  appearing  in  the  statement.  Each  states  the  num- 
ber of  pieces,  their  designation,  size  in  inches,  length  in  feet 
and  inches,  quantity  by  board  measure,  kind  of  timber  or 
material,  and  in  same  instances  other  particulars.  This  in- 
cludes but  three  fourths  of  plaintiffs'  work,,  as  no  question  was 
raised  in  relation  to  one  residency  or  subdivision.  Each  item 
and  each  subitem  might  give  rise  to  an  issue,  and  become  the 
subject  of  controversy.  Did  the  parties  expect  that  a  man 
charged  with  the  responsibility  of  building  a  great  railroad 
could  stop  long  enough  to  enter  upon  an  investigation,  through 
witnesses  called  and  sworn,  with  such  possibilities?  To  ask 
this  question  is  to  answer  it.  We  think  that  it  was  the  inten- 
tion of  the  parties  to  clothe  the  chief  engineer  with  the  power 
of  summary  computation,  based  upon  his  experience  in  build- 
ing railroads,  his  general  knowledge  of  this  road,  the  original 
surveys,  measurements,  plans,  specifications,  and  such  other 
data  as  would  be  presumed  to  be  in  his  possession,  but  chiefly 
upon  the  reports  of  the  skilled  engineers  working  under  him. 
It  thus  became  his  duty  to  exercise  his  judgment  upon  all 
the  facts  thus  ascertained,  and  to  fairly  make  the  estimate. 
There  was  no  delegation  of  authority  further  than  was  im- 
pliedly authorized  by  the  contract:  Wtberly  v.  Matthews^  91 
N.  Y.  648;  Billing  on  Awards,  76,  77. 

What  was  the  effect  of  the  estimate  made  by  the  chief 
engineer?  The  intention  of  the  parties  to  make  it  final  is  evi- 
dent from  the  language  used  in  their  own  agreement,  and  it  is 
emphasized  by  the  reference  to  the  agreement  between  the 
railroad  company  and  the  defendants,  which  contains  a  pro- 
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vision  mfllking  the  estimate  of  the  same  person  conclusive  upon 
the  parties  to  that  instrument  also.  The  defendants  evidently 
intended  that  the  work  which  they  had  agreed  to  do  for  the 
railroad  company,  and  which  .  they  sublet  at  a  profit  to 
the  plaintiffs,  should  be  estimated  under  both  contracts  by 
the  same  person,  so  that  the  estimate  which  was  conclusive 
between  the  railroad  -company  and  themselves  should  also  be 
•conclusive  between  the  plaintiffs  and  themselves.  The  plain- 
tiffs, by  signing  their  contract,  united  with  the  defendants  in 
the  effort  to  carry  this  intention  into  effect.  The  construction 
•of  the  contract,  its  performance,  and  all  matters  of  difference 
rtbat  might  arise  in  relation  thereto,  were  submitted  in  advance 
to  the  chief  engineer,  whose  decision  was  made  final  and  con- 
•elusive  upon  both  parties,  each  of  whom  waived  any  right  of 
action,  suit,  or  other  remedy  ^^  in  law  or  otherwise,"  under  or 
arising  out  of  the  contract.  Furthermore,  it  was  made  a  con- 
•dition  .precedent  to  the  payment  of  the  plaintiffs  that  the  chief 
engineer  should  furnish  to  the  defendants  his  certificate  that 
the  work  had  been  completely  finished  in  every  respect,  ac- 
cording to  the  stipulations  and  specifications,  together  with 
his  estimate  of  the  quantity  of  work  done,  which  estimate  it 
was  agreed  should  not  only  be  final  and  conclusive  upon  both 
parti'es,  but  it  was  also  fixed  upon  as  the  basis  to  determine 
the  amount  due  to  the  plaintiffs.  Compliance  with  this  pro- 
vision thus  became  a  condition  precedent  to  any  recovery  by 
'the  plaintiffs:  Butler  v.  Tucker,  24  Wend.  447;  Smith  v.  Briggs^ 
3  Denio,  73;  Delaware  etc.  Canal  Co.  y.  Pennsylvania  Coal  Co.^ 
50  N.  Y.  250;  United  States  ^v.  Robeson,  9  Pet.  819;  Story's  Eq. 
Jur.,  sec.  1457  a. 

The  chief  engineer  had  the  general  powers  and  duties  of 
an  arbitrator,  except  as  they  were  expressly  or  impliedly  re- 
stricted or  increased  by  the  contract  of  the  parties.  We  have 
•held  that  they  could  not  have  intended  that  which  they  knew 
•to  be  impossible,  but,  as  they  agreed  that  he  should  be  an 
umpire  to  decide  all  matters  arising  or  growing  out  of  the  con- 
tract, the  same  effect  should  be  given  to  his  estimate,  when 
made  as  to  the  decision  of  an  umpire  or  arbitrator.  No  court 
has  any  general  power  of  supervision  over  the  awards  of  arbi- 
trators. There  is  no  claim  of  fraud,  corruption,  or  bad  faith 
on  the  .part  of  the  chief  engineer,  and  the  only  misccnduct 
charged  against  him  'has  already  been  noticed.  It  is,  how- 
-ever,  claimed  that  he  made  a  misteke  in  his  estimate.  The 
•<$ourt  did  not  so  decide  when  it  made  iis  interlocutory  decree, 
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which  is  based  wholly  upon  the  failure  to  personally  measure 
and  the  refusal  to  hear  evidence.  It  is  well  settled  that  while 
an  award  may  be  set  aside  for  a  palpable  mistake  of  fact  in 
the  nature  of  a  clerical  error,  such  as  a  miscalculation  of  fig- 
ures, still,  in  general,  such  mistake,  to  be  available,  must 
appear  on  the  face  of  the  award,  or  in  some  paper  delivered 
with  it:  Fudickar  v.  Guardian  MrU.  Life  Ins.  Co.,  62  N.  Y.  392; 
Morris  Run  Coal  Co.  v.  Salt  Co.  of  Onondaga,  68  Id.  667; 
Woods  V.  Moneli,  1  Johns.  Ch.  502;  Todd  v.  Barlow,  2  Id.  661. 

The  party  who  seeks  to  set  aside  an  award,  upon  the  ground 
of  mistake,  must  show  from  the  award  itself  that  but  for  the 
mistake  the  award  would  have  been  different:  Id.  No  mis- 
take appears  upon  the  face  of  the  estimate  made  by  the  engi- 
neer. The  alleged  error  did  not  appear  until  after  the  entry 
of  the  interlocutory  decree,  and  at  the  close  of  a  protracted 
trial  before  the  referee.  The  merits  of  an  award,  however  un- 
reasonable or  unjust  it  may  be,  cannot  be  reinvestigated,  for 
otherwise  the  award,  instead  of  being  the  end  of  the  litigation, 
would  simply  be  a  useless  step  in  its  progress.  The  parties 
provided  by  full  and  explicit  stipulations  for  a  final  and  con- 
clusive estimate  by  the  chief  engineer  as  an  essential  prerequi- 
site to  any  payment  by  the  defendants.  Of  what  value  ai« 
these  carefully  drawn  provisions,  if  a  mistake  is  to  open  the 
whole  matter,  and  throw  it  into  the  courts  for  re-examination? 
Is  it  within  human  power  to  precisely  compute  or  exactly  esti* 
mate  a  work  of  such  magnitude,  and  with  so  many  details, 
without  any  mistake?  Is  an  error  of  a  few  dollars  in  a  hun« 
dred  thousand  to  throw  open  the  gates  of  litigation?  If  not, 
why  should  any  error,  unless  it  be  so  great  as  to  be  evidenot 
of  fraud,  corruption,  or  bad  faith  ?  By  what  other  rule  can  a 
mistake  be  measured  so  as  to  establish  the  standard  for  inter- 
ferenoe  by  the  courts  ? 

We  regard  the  estimate  of  the  chief  engineer  as  oonclusivei 
and  that,  in  the  absence  of  proof  of  corruption,  bad  faith,  or 
misconduct  on  his  part,  or  palpable  mistake  appearing  on  the 
face  of  the  estimate,  neither  party  can  be  allowed  to  prove 
that  he  decided  wrong  as  to  the  law  or  facts:  Perkins  v.  OHes. 
SO  N.  Y.  228. 

We  do  not  desire  to  intimate,  however,  that  he  decided 
wrong  in  any  respect,  for  the  evidence  strongly  tends  to  sus- 
tain his  conclusions,  but  whether  his  estimate  was  right  or  not| 
the  partieSj  by  their  contract,  conclusively  committed  thflif 
rights  to  him,  and  they  must  abide  the  result. 

Am.  Sr.  Rsr.,  Vou  XV.— 16 
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The  order  of  the  general  term,  reyersing  the  judgment  of 
the  Bpecial  term,  and  ordering  a  new  trial,  should  be  affirmed, 
and  judgment  absolute  ordered  against  the  plaintiffs  in  ao- 
oordance  with  their  stipulation,  with  costs. 

Order  affirmed,  and  judgment  accordingly. 


ABBrnuTiov  akd  Awabd.  —  At  to  th«  eonidiuiveiiMi  of  aa  award,  and 
for  what  reasona  only  it  ahonld  be  aet  aaida:  Brush  ▼.  FUher,  70  Mioh.  40S; 
14  Am.  St.  Hop.  610,  and  partioalarly  note  618;  note  to  Morvllle  t.  Amerkam 
Trwi  Soddy,  26  Am.  Rep.  46,  47;  ./ooe/yii  ▼.  Ihwnd,  Peek,  274;  14  Am.. 
Dea  764,  766. 

Akbitilation  Ain>  Awabik — As  to  a  GLASsmGATiON  ol  tlie  aaaaiitiali 
«r  a  Talid  award,  aee  note  to  WhUchar  r.  WhUchert  6  Am.  Rep.  498,  4M. 

Ab^itbatioh  ABB  AwABD. — Agroomenta  to  aabmit  difEiarenoea  toarbitra> 
Iko,  when  and  when  not  valid:  See  note  to  OampbeU  ▼•  Amerietm  eto  L,  /na 
Opu,  29  4a.  Rep.  602-404. 
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.  file  Naw  YoBK,  er.i 

Onrnuon  with  a  Lub atig,  Habitual  Dbuvkabis  ob  Pbbsoh  of  Ub* 
aovJND  Mind,  Madb  avtbb  Inquisitiob  and  confirmation  thereof,  are 
abeolotely  void,  nntil  by  permission  of  the  eonrt  he  la  allowed  to  aaanme 
the  control  of  his  property. 

Cobtbaots  with  Lumatxos  and  Othbb  PBB80H8  OF  Ubsoubd  Mxnd  Madb 
BBVORB  OmcB  Found,  bnt  within  the  period  oTorreached  by  the  find- 
ing of  the  jury,  are  not  utterly  void,  although  they  are  presumed  to  be 
ao  until  capacity  to  contract  ia  shown  by  satisfactory  eridence. 

pBonsBDiNoa  nr  Lunaot  abb  Pbbsumptitb,  but  vot  Oonglubitb,  En- 
i>BNOB  of  want  of  capacity. 

Ab  XBQUismoM  WAS  AN  Ibquibt  Madb  bt  a  Jubt  bbiobb  a  Shsbiw, 
coroner,  escheator,  or  other  government  officer,  or  by  oommisaionert 
especially  appointed,  concerning  any  matter  that  entitled  the  aoYereign 
to  the  possession  of  lands  or  tenementa,  gooda  or  chattels,  by  reaao^  of 
eacheat,  forfeiture,  idiocy,  or  the  like.  It  waa  a  proceeding  In  behalf  el 
ihe  public  represented  by  the  king. 

Ab  Inquisition  ov  Lunaot  Bduds  thb  Wholb  Wobld. 

ppsrrioNBB  TOB  AB  Inqudution  or  Lunaot  ir  not  a  Pabtt  thbbsto  ib 
Ant  Diffkbent  Sbnsb  than  Ant  Othbb  Pbb80N,  and  ia  not  peraon- 
ally  estopped  by  the  findings  of  the  jury,  except  aa  all  the  world  ia 
eatopped.  *  He  may,  therefore,  show  that  a  deed  made  by  the  alleged 
iunatic  at  any  time  prior  to  the  filing  of  the  petition  waa  made  by  him 
while  he  waa  of  sound  mind. 

A»  tNQUisiTioB  ov  Lunaot  cannot  Dbtsbmibb  ANTTHma,  bzcspt  thb 
Status  ov  thb  Allbobd  LuNATia  It  oannot  settle  any  question  of 
property,  and  the  finding  by  the  jury  that  a  lonatio  had,  at  the  tine^ 
title  to  certain  land^  is  of  no  foroe  whatever  aa  against  one  olaiaung  bbp 
der  a  prior  deed. 
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AcTioiT  by  plaintiff,  as  heir  at  law  of  Richard  Hogbee,  da- 
ceased,  to  set  aside  a  deed  executed  by  the  decedent  4o4efead- 
ant  JoneSy  and  a  mortgage  executed  by  defendant  J4Mie8  to 
Caroline  A.  Root,  deceased.  The  deed  from  Richard  HagMi  to 
the  defendant  Jones  was  executed  on  October  7, 1870,  and  was 
recorded  on  the  2lBt  of  November  following,  and  purported  to 
be  upon  the  express  condition  and  consideration  that  the 
grantee  should  keep,  maintain,  and  support  the  grantor  and 
the  latter's  wife,  Margaret,  during  the  period  of  their  aatoral 
lives.  The  plaintiff  had  recovered  a  judgment  against  his 
father,  under  which  the  latter  was  imprisoned  on  the  1st  of 
August,  1871.  The  defendant,  to  effect  the  release  of  tho 
father  from  such  imprisonment,  instituted  proceedings  to  hava 
him  adjudged  a  lunatic.  The  petition  stated  that  said  Richaid 
Hughes,  who  was  also  known  by  the  name  of  David  Jones, 
was  the  father  of  petitioner,  and  that  he  is,  and  was  for  the 
last  five  years  .past,  a  lunatic,  and  was  so  far  deprived  of  hia 
reason  as  to  be  wholly  unfit  and  unable  to  govern  himself  And 
that  the  said  David  Jones  owned  at  the  time  he  became  a 
lunatic,  and  in  the  last  two  years,  certain  real  property,  which 
was  described  in  the  petition,  and  is  the  real  estate  the  oon- 
veyance  of  which  is  the  subject  of  this  action.  A  commission 
issued  on  the  18th  of  October,  1871,  and  resulted  in  the  inqui- 
sition finding  ''that  the  said  David  Jones,  alias  Richard 
Hughes,  is  a  lunatic,  and  of  unsound  mind,  and  does  not  en- 
joy lucid  intervals,  so  that  he  is  incapable  of  governing  him- 
aelf  or  of  managing  his  lands,  tenements,  goods,  and  chattolsi 
and  that  he  has  been  in  the  same  state  of  lunacy  for  five  or  six 
years;  that  whether  the  said  David  Jones,  alias  Richard 
Hughes,  being  in  that  state,  has  alienated  any  lands  and  tene- 
ments or  not,  the  jurors  aforesaid  know  not;  that  the  follow- 
ing lands  and  toneroents  yet  remain  to  the  said  David  Jonea, 
alias  Richard  Hughes."  Among  the  lands  described  in  the 
inquisition  was  the  land  in  controversy  in  this  action.  The 
inquisition  was  filed  on  the  18th  of  November,  1871,  with  a 
petition  duly  filed  by  the  defendant  praying  that  the  defend- 
ant be  appointed  a  committee  of  the  person  and  eStoto  of  the 
said  David  Jones,  alias  Richard  Hughes.  After  due  proceed'* 
ings,  an  order  was  made  confirming  the  inquisition,  and  a 
committee  was  appointed  to  act  for  Richard  Hughes.  After* 
wards,  on  motion  of  the  committee,  the  judgments  recovered 
by  plaintiff  against  his  father  were  set  aside,  upon  the  ground 
that  the  father  was  a  lunatic,  and  of  unsound  mind,  when 
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such  judgments  were  recovered.  Upon  the  trial  of  the  pres* 
ent  action,  after  the  inquisition  had  been  offered  and  received 
in  evidence,  the  defendant  offered  evidence  tending  to  show 
that  when  Richard  Hughes  executed  the  deed  in  question,  he 
was  not  a  lunatic,  and  was  of  sound  mind  and  capable  of 
managing  his  personal  estate.  This  evidence  was  objected  to 
hj  the  plaintiff,  on  the  ground  that  the  lunacy  proceedings 
were  conclusive  as  against  Joseph  H.  Jones.  The  objection 
being  overruled,  plaintiff  excepted.  At  the  conclusion  of  the 
trial,  the  court  found  that  Richard  Hughes  was  competent  to 
execute  the  deed  in  question,  and  dismissed  the  plaintiff's 
complaint.  The  plaintiff,  Hughes,  was  a  legitimate  and  the 
defendant,  Jones,  an  illegitimate  child  of  the  grantor,  whose 
deed  the  former  sought  to  have  set  aside. 

Qeorge  Wadaworth,  for  the  appellant. 

Spencer  ClirUan^  for  the  respondents. 

Vann,  J.  On  the  trial  of  this  action,  the  court  found,  as  a 
fact,  upon  a  conflict  of  evidence,  **  that  said  Richard  HugheSi 
at  the  time  of  the  execution  and  delivery  of  the  said  deed, 
....  was  mentally  competent  to  execute  the  same;  that  said 
deed  was  not  executed  by  said  Richard  Hughes  through  force, 
fraud,  or  undue  influence  imposed  upon  him  by  said  defend* 
ants,  or  any  or  either  of  them,  but  the  same  was  the  free  and 
voluntary  act  and  deed  of  said  Richard  Hughes.''  It  is  oop* 
ceded  that  there  was  sufficient  evidence  to  sustain  this  find* 
ing,  unless  the  record  in  the  lunacy  proceeding  was  conclusive 
evidence,  and  hence  the  facts  found  by  the  jury  therein  incar 
pable  of  contradiction  by  the  defendants  in  this  action. 

All  contracts  of  a  lunatic,  habitual  drunkard,  or  person  of 
unsound  mind,  made  after  an  inquisition  and  confirmatioQ 
thereof,  are  absolutely  void,  until,  by  permission  of  the  court, 
he  is  allowed  to  assume  control  of  his  property:  L'Amaureauef 
V.  Crosby^  2  Paige,  422;  22  Am.  Dec.  655;  Wadiworth  v.  Sharp- 
$Uin,  8  N.  Y.  388;  59  Am.  Dec.  499;  2  R.  S.,  p.  1094,  sec.  10.  In 
such  cases,  the  lunacy  record,  as  long  as  it  remains  in  foroe,is 
conclusive  evidence  of  incapacity:  Id. 

Contracts,  however,  made  by  this  class  of  persons  before 
ofSce  found,  but  within  the  period  overreached  by  the  finding 
of  the  jury,  are  not  utterly  void,  although  they  are  presumed 
to  be  so  until  capacity  to  contract  is  shown  by  satisfactory 
evidence:  2  R.  S.,  p.  1094,  sec.  10;  Van  Dewen  v.  Sweety  51 N.  Y. 
S78;  Banker  v.  Banker,  63  Id.  409.    Under  such  drcumstapces^ 


( 
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the  proceedings  in  lunacy  are  presumptive,  but  not  conclusive, 
evidence  of  a  want  of  capacity.  The  presumption,  whether 
conclusive  or  only  prima  facte,  extends  to  all  the  world,  and 
includes  all  persons,  whether  they  have  notice  of  the  inquisi- 
tion or  not:  Hart  v.  Deamer^  6  Wend.  497;  Osterhout  v.  Shoe" 
maker,  3  Hill,  513;  1  Greenl.  Ev.,  sec.  536. 

These  principles  are  now  well  settled  in  this  state,  and  no 
question  could  have  arisen  as  to  the  right  of  the  defendants 
to  show  that  the  grantor,  at  the  time  the  conveyance  in  ques- 
tion was  executed,  was  of  sound  mind,  but  for  the  fact  that 
the  grantee  was  the  petitioner  in  the  lunacy  proceedings.  It 
is  claimed  that  he  thereby  became  a  technical  party  to  the 
record,  as  that  expression  is  commonly  understood  in  law, 
and  hence,  that  he  is  so  completely  bound  by  the  6nding  of 
the  jury  as  to  be  precluded  from  attempting  to  show  the  actual 
truth.  This  point  does  not  appear  to  have  been  passed  upon 
by  the  courts,  although  there  are  dicta  of  learned  judges  bear- 
ing somewhat  upon  it. 

A  party  is,  ordinarily,  one  who  has  or  claims  an  interest  in 
the  subject  of  an  action  or  proceeding  instituted  to  afford 
some  relief  to  the  one  who  sets  the  law  in  motion  against  an- 
other person  or  persons.  Interest,  or  the  claim  of  interest,  is 
the  statutory  test  as  to  the  right  to  be  a  party  to  legal  proceed- 
ings, almost  without  exception.  Unless  a  party  has  some  per- 
sonal interest  in  the  result,  he  can  have  no  standing  in  court 
But  any  one,  even  a  stranger,  can  petition  for  a  commission  to 
inquire  as  to  the  sanity  of  any  other  person  within  the  juris- 
diction of  the  court.  While  this  is  now  provided  by  statute, 
it  was  also  the  rule  at  common  law,  although  a  strong  case 
was  required  if  the  application  was  not  made  by  some  person 
standing  in  a  near  relation  to  the  supposed  lunatic:  Code  Civ. 
Proc.,  sec.  2323;  In  re  Smith,  1  Buss.  348;  In  re  Persse,  1  Mol- 
loy,  439;  Shelford  on  Lunatics,  94;  2  Crary's  New  York  Prac- 
tice, 5;  Ordronaux's  Judicial  Aspects  of  Insanity,  218. 

The  origin  and  history  of  lunacy  proceedings  throw  some 
light  upon  the  subject.  It  was  provided  by  an  early  statute 
in  England  that  *Hhe  king  shall  have  the  custody  of  the  lands 
of  natural  fools  [idiots],  taking  the  profits  of  them  without 
waste  or  destruction,  and  shall  find  them  in  necessaries,  of 
whose  fee  soever  the  lands  be  holden;  and  after  their  death 
he  shall  restore  them  to  their  rightful  heirs,  so  that  no  aliena- 
tion shall  be  made  by  such  idiots,  nor  their  heirs  be  in  any 
wise  disinherited":  17  Edw.  11.,  c.  9.    The  same  statute  pro- 
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Tided  for  lirnatics,  or  such  as  might  have  lucid  intervals,  hy 
making  the  king  a  trustee  of  their  lands  and  tenements,  with- 
out any  beneficial  interest,  as  in  the  case  of  idiots,  who  were  the 
source  of  considerable  revenue  to  the  crown:  Id.,  c.  10;  Bever^ 
Uy^$  Ca%e,  4  Coke,  127  a;  1  Bla.  Com.,  c.  8,  sec.  18,  p.  304.  This 
vtolute  continued  in  fiMree  from  1324  until  1863:  Ordronaux's 
Judicial  Aspects  of  Insanity,  4.  The  method  of  procedure 
thereunder  is  described  by  an  early  writer  as  follows:  ^'And, 
therefore,  when  the  king  is  informed  that  one  who  hath  lands 
or  tenements  is  an  idiot,  and  is  a  natural  from  his  birth,  the 
king  may  award  his  writ  to  the  escheator  or  sheriff  of  the 
counly  where  such  idiot  is  to  inquire  thereof":  Fitzherbert's 
Natnra  Brevium,  232.  The  object  of  the  writ  was  to  ascertain, 
by  judicial  investigation,  whether  the  person  proceeded  against 
was  an  idiot  or  not,  so  that  the  king  could  act  under  the  stat- 
ute, for  his  right  to  control  idiots  or  lunatics  and  their  estates 
did  not  commence  until  office  found:  Bhelford  on  Lunatics, 
14.  Subsequently,  authority  was  given  to  the  lord  chancel- 
lor to  issue  the  writ  or  commission  to  inquire  as  to  the  fact 
of  idiocy  or  lunacy,*  and  the  method  of  procedure  was  by  peti- 
tion suggesting  the  lunacy:  Id.;  In  re  Brown^  1  Abb.  Pr.  108, 
109.  It  was  the  ordinary  writ  upon  a  supposed  forfeiture  to 
the  crown,  and  the  proceeding  was  in  behalf  of  the  king  as  the 
political  father  of  his  people:  Id.;  Fitzherbert's  Natura  Bre- 
vium, 581.  As  the  means  devised  to  give  the  king  his  right 
by  solemn  matter  of  record,  it  was  necessary  before  the  sov- 
ereign could  divest  title:  3  Bla.  Com.  259;  Phillips  v.  Moore^ 
100  U.  S.  208,  212;  Anderson's  Law  Diet.,  tit.  Office  Found. 
It  was  used  to  establish  the  fact  upon  which  the  king's  rights 
depended,  as  in  the  case  of  an  alien  who  could  hold  land  until 
bis  alienage  was  authoritatively  established  by  a  public  offi- 
cer upon  an  inquest  held  at  the  instance  of  the  government. 
Whether  the  basis  of  action  was  lunacy  or  alienage,  or  other- 
irise,  the  proceeding  was  in  behalf  of  the  public,  represented 
hy  the  king:  Id.  The  inquisition  was  an  inquiry  made  by  a 
jury  before  a  sheriff,  coroner,  escheator,  or  other  government 
officer,  or  by  commissioners  specially  appointed,  concerning 
any  matter  that  entitled  the  sovereign  to  the  possession  of 
lands  or  tenements,  goods  or  chattels,  by  reason  of  an  escheat, 
forfeiture,  idiocy,  and  the  like:  Chitty  on  Prerogatives,  246, 
250;  Staunt.  55;  Rapalje  and  Lawrence's  Law  Diet.,  tit  In- 
quest of  Office. 
Thus  the  law  came  to  us  from  England,  and  after  the  Revo- 
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lution,  the  care  and  custody  of  persons  of  unsound  mind,  and 
the  possession  and  control  of  their  estates,  which  had  belonged 
to  the  king  as  a  part  of  his  prerogative,  became  vested  in  the 
people,  who,  by  an  early  act,  confided  it  to  the  chancellor,  and 
afterwards  to  the  courts:  Laws  1788,  c.  12;  2  Greenl.  Ev.  25; 
Laws  1801,  c.  30;  Laws  1847,  c.  280;  1  R.  8.  147;  2  Id.  52. 

But  while  the  same  power  was  confided,  the  practice  or 
method  of  exercising  that  power  was  not  regulated  by  the 
legislature,  so  that,  almost  of  necessity,  the  English  course  of 
procedure  was  followed :  Matter  of  Brown^  <tfpra. 

For  nearly  a  century  there  was  no  statute  authorising  any 
court  or  officer  to  issue  a  commission  of  inquiry,  except  as  the 
right  to  judicially  ascertain  who  were  lunatics,  etc.,  was  im- 
plied from  the  acts  committing  their  care  and  custody  at  first 
to  the  chancellor,  and  later  to  the  supreme  court.  The  right 
to  judicially  learn  whether  a  person  was  a  lunatic  or  not  was 
inferred  from  the  right  to  his  care  and  custody,  provided  he 
was  such.  Thus  it  appears  that  these  proceedings  have  always 
been  instituted  in  behalf  of  the  public,  at  first,  in  behalf  of 
the  king,  as  the  guardian  of  his  subjects,  and  then  in  behalf 
of  the  people  of  the  state,  who  succeeded  to  the  rights  of  the 
king  in  this  regard.  In  both  countries,  the  theory  of  the  pro- 
ceeding was  the  same,  resting  upon  the  interest  of  the  public, 
as  is  apparent  from  an  examination  of  the  various  statutes 
and  decisions  upon  the  subject  already  cited.  That  interest 
IS  promoted  by  taking  care  of  the  persons  and  property  of  those 
who  are  unable  to  care  for  themselves,  and,  by  preserving  their 
estates  from  waste  and  loss,  preventing  them  and  their  fami- 
lies from  becoming  burdens  upon  the  public.  The  inquisition 
is  an  essential  step  preliminary  to  assuming  control.  It  is  a 
judicial  determination  that  the  person  proceeded  against  is 
one  of  the  class  of  persons  whose  care  and  custody  has  been 
delegated  to  the  courts  by  the  public.  Although  it  involves 
the  forfeiture  or  suspension  of  civil  rights  over  person  and 
property,  it  acts  upon  the  status  of  the  individual  only.  All 
the  other  results  follow  the  judicial  decision  that  the  status  of 
the  alleged  lunatic  has  changed  from  soundness  to  unsound- 
ness of  mind.  It  is  then,  and  only  then,  that  the  courts  as- 
sume control,  which  they  exercise  through  their  own  appointee, 
who  is  subject,  at  all  times,  to  their  orders.  The  whole  wodd 
is  bound  by  the  inquisition,  and  no  one,  unless  it  is  the  lunatic 
himself,  more  than  another.  The  law  is  set  in  motion  by  in* 
formation  of  a  more  or  less  formal  character  spread  before  th* 
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court,  not  by  a  party,  but  ao  in  a  criminal  prosecution,  by 
lome  one  who  aseumee  to  act  in  the  matter.  While  the  peti* 
'  tioner,  in  rare  cases,  has  been  required  to  pay  costs,  it  was  be> 
cau9e  he  acted  in  bad  faith  toward  the  court  by  calling  upon 
it  to  act  when  he  knew  that  there  was  no  ground  for  action. 

For  the  same  reason,  Lord  Eldon  required  the  brothers  and 
sisters  of  a  supposed  lunatic,  who  could  not  be  considered 
parties  in  any  sense,  to  pay  the  costs  occasioned  by  their  op- 
position to  a  petition  for  a  commission  of  lunacy  presented  by 
strangers  to  the  family:  In  re  Smithy  supra. 

The  primary  object  of  the  proceeding  is  not  to  benefit  any 
particular  individual,  but  to  see  whether  the  fact  of  mental 
incapacity  exists,  so  that  the  public,  through  the  courts,  can 
take  control.  The  petitioner  can  derive  no  direct  benefit  from 
it.  The  advantage  to  him,  if  any,  is  only  such  as  would  re- 
sult if  any  other  person  had  first  acted  in  the  matter. 

Attentive  study  of  the  history,  nature,  and  object  of  lunacy 
proceedings  leads  to  the  conclusion  that  the  petitioner  therein 
is  not  a  party  to  the  record  so  as  to  be  personally  estopped  by 
the  finding  of  the  jury,  except  as  all  the  world  is  estopped. 

We  also  agree  with  the  learned  general  term  in  its  conclu- 
sion that  the  title  to  land  was  not  involved  in  the  proceeding 
under  consideration,  and  that  a  commission  to  inquire  as  to 
the  mental  status  of  an  alleged  lunatic  has  no  power  lo  settle 
any  such  question.  Such  a  tribunal  is  not  adapted  to  so  im* 
portant  an  inquiry.  It  is  not  constituted  for  such  a  purpose, 
but  simply  to  inform  the  conscience  of  the  court  as.  to  a  par* 
ticular  fact,  for  a  special  purpose.  It  would  have  no  pleadings 
to  guide  it.  No  distinct  issue  upon  the  subject  could  be  pre- 
sented. It  would  be  only  incidental  to  the  main  question, 
which  relates  to  existing  incapacity.  When  that  is  found,  the 
care  of  the  person  and  estate  belongs  to  the  court  Unless 
that  is  found,  the  court  has  no  further  jurisdiction,  whatever 
else  may  be  found.  No  other  inquiry  can  become  material  ex* 
cept  from  its  relation  to  that  question.  The  command  of  the 
commission  is  to  inquire  whether  the  person  is  a  lunatic,  and 
if  80,  from  what  time,  in  what  manner,  and  how.  The  period 
of  the  incapacity  is  of  no  importance  unless  it  includes  the 
present  time. 

The  secondary  character  of  the  inquiry  as  to  duration  is 
evident  from  the  fact  that  if  the  jury  find  the  alleged  lunatic 
to  be  of  sound  mind,  they  have  no  power  to  pass  upon  any 
•iher  question,  even  if  they  are  of  the  opinion  that  ha  haa  been 
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insane.  Moreover,  the  petitioner  would  not  be  allowed  to  con- 
trol the  proceeding  by  a  settlement  or  discontinuance!  or  by 
submitting  to  a  nonsuit,  except  by  permission  of  the  courts 
which  could  allow  any  one  to  continue  if  he  abandoned  it: 
Shelford  on  Lunatics,  22. 

The  difficulty  of  correcting  errors  by  appeal  or  review  is 
obvious.  In  fine,  such  a  method  of  determining  the  title  to 
real  estate  is  opposed  to  the  theory  and  policy  of  the  law,  which 
surrounds  landed  property  with  so  many  safeguards. 

We  think  that  the  validity  of  the  deed  in  question  was  not 
at  issue,  and  that  it  could  not  properly  be  tried  in  the  lunacy 
proceeding. 

The  judgment  should  be  affirmed,  with  costs. 


LuxATiOi — CoHTRAOTS  ov.  —  The  general  nile  m  to  deeds  exeontedby 
InxiAtice  in,  that  they  are  not  abeolately  void,  but  only  voidable:  Pear$on  v« 
Cox,  71  Tex.  246;  10  Am.  St.  Rep.  740,  and  note;  note  to  AUU  v.  BiUmga,  39 
Am.  JDeo.  749.  Compare  note  to  Jaekaon  v.  King,  16  Id.  361-368,  as  to 
the  validi^  of  oontraots,  generally,  made  by  a  lunatic  Sureties  upon  the 
note  of  a  Innatio  are  liable  to  the  payee  thereof,  who  received  the  note  in 
ignorance  of  the  maker's  unsoundness  of  mind:  Lee  v,  Tandell,  69  Tex.  34- 
Jodgments  against  lunatics  are  neither  void  nor  voidable:  Moloney  v.  Dewey, 
127  lU.  306;  11  Am.  St.  Bep.  131,  and  note. 

Lmi ATiGB.  —  One  claiming  that  a  will  or  oontraot  was  made  by  a  lunatio 
during  a  lucid  interval  must  prove  the  existence  of  the  lucid  interval,  and 
that  the  will  or  oontraot  was  made  then:  Cochran'e  WiU,  1  T.  &  Mon.  264;  16 
Am.  Dee.  116^  and  note. 

PsoOBDUBB  UHDBB  A  WuT  DS  LuNATico  Inquirshdo.  —  A  rctum  to  an 
fnquirition  in  the  nature  of  a  writ  de  lunoUico  htquirendo  should  show  whether 
the  alleged  lunatic  is  so  bereft  of  reason  as  to  warrant  his  being  deprived  of 
power  over  his  person  and  property:  In  re  Lindeky,  44  N.  J.  £q.  664;  6  Am. 
8t.  Bep.  918,  and  note.  For  a  person  may  be  of  weak  mind,  yet  not  be  of 
unsound  mind:  Anderaon  v.  State,  26  Neb.  660. 

Where  the  statute  prescribes  a  certain  method  of  procedure  to  determine 
whether  persons  are  insane,  or  habitual  drunkards,  such  inquiries  must  be 
conducted  in  the  mode  prescribed  by  the  statute,  and  not  otherwise:  Ajipeal 
^Mewrer,  119  Pa.  St.  116.  The  statute  in  Arkansas  regulating  proceedings 
against  insane  persons  must  be  followed  strictly:  Cox  v.  Qreae,  61  Ark.  224. 
In  Tennessee^  inquisitions  of  lunacy  had  in  county  courts  in  that  class  of 
cases  over  which  the  chancery  courts  have  concurrent  jurisdiction  must  con- 
form as  nearly  as  possible  to  the  rules  respecting  such  inquisitions  in  the 
ehancery  courts:  Danie  v.  Norvell,  87  Tenn.  36.  In  Pennsylvania,  the  court 
of  eommoa  pleas  has  no  power  to  set  aside  an  inquisition  finding  the  fact  of 
lunacy  in  a  proceeding  de  hmcUieo  inquirendo,  upon  the  ground  that  the  evi* 
denee  is  insufficient  to  sustain  the  finding:  In  re  Weaver,  116  Pa.  St.  226. 
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Johnston  v.  Tbask. 

[116  New  Yobk,  186.] 

SvATUTS  07  Fbauds — AoRBSMSNT  TO  RspuROHASB.  —  An  onl  oontnust  hf 
whioh  a  person  sella  his  own  chattels  or  choses  in  actioil  for  more  than 
fifty  dollars,  payment  and  delivery  being  made,  and  agreeing  to  take 
ithem  back  from  and  to  repay  the  purchase  price  to  the  purchaser  on  de* 
•mand,  is  an  entire  contract,  and  the  promise  to  take  back  the  property 
and  repay  the  purchase  price  is  not  void  by  the  statute  of  frauds. 

Broksr's  Aorkbment  to  Rspukchasb  of  Cdstombr.  —  An  agreement  by 
brokers  to  purchase  for  a  customer  a  certain  amount  of  mortgaged  bondsp 
and  to  take  them  off  his  hands  at  what  they  cost  him,  at  any  time  when 
he  should  wish  to  get  rid  of  them,  is  an  entire  contracti  and  the  pur* 
chaser  may  compel  the  brokers  to  take  such  bonds  from  him  and  repay 
him  the  purchase  price  thereof, 

BaVKBRS  AND  BROKERS  —  PRESUMPTIOir  A8   TO    SOOPB    Of    BuBIKBSS    OF.  — 

Where  it  appears  that  certain  persons  were  doing  business  as  bankers 
and  brokers,  and  that  they  by  their  managing  partner  agreed  to  purchase 
certain  bonds,  and  that  if  the  purchaser  should  become  dissatisfied  with 
the  purchase,  that  they  would  take  them  off  his  hands  at  what  they  cost 
him,  it  will  not  be  presumed  that  this  contract  was  beyond  the  scope  of 
the  business  of  the  firm  nor  of  the  managing  partner's  authority. 

fiACHXS. — OnB    HAV^IMG    TUB    PrIVILBGB    OF    RbTCJRNINO    PbOPBRTT  TO    ▲ 

Person  of  Whom  Hb  Purchasbd  It,  and  of  thereupon  receiving  back 
the  purchase  price,  is  not  guilty  of  laches  in  delaying  its  return  whea 
he  W81S  advised  by  such  person  not  to  make  such  return,  and  that  tbs 
property  was  good  and  would  ultimately  advance  in  the  market. 

Action  for  a  breach  of  contract.  The  defendants,  oyer  since 
January,  1882,  have  been  doing  business  as  partners  under  a 
firm  name  as  bankers  and  brokers.  From  the  testimony  taken 
sX  the  trial,  it  appeared  that  in  January,  1882,  the  managing 
partner  of  the  firm  made  an  oral  agreement  to  purchase  for 
plaintiff,  if  they  could  be  bought  in  the  market,  income  mort- 
gage bonds  of  the  Ohio  Central  railroad,  of  the  par  value  of 
ten  thousand  dollars,  and  that  in  case  the  plaintiff  should  want 
to  get  rid  of  them  at  any  time,  that  the  defendants  would  take 
them  off  his  hands  at  what  they  cost  him.  Afterwards,  on  the 
same  day,  the  defendanta  bought  for  plaintiff  bonds  for  the 
sum  of  $4,800,  for  which  purchase  they  charged  him  a  commis- 
fiion  of  $12.50.  The  plaintiff  paid  one  thousand  dollars  on  the 
purchase  price,  and  the  defendants  retained  the  bonds,  as  se- 
•curity  for  the  balance  of  the  purchase-money,  until  November, 
1882,  when  such  balance  and  the  commissions  and  interest 
were  paid  by  plaintiff,  and  he  received  possession  of  the  bonds. 
On  April  28,  1884,  the  market  price  of  the  bonds  had  declined 
to  about  ten  cents  on  a  dollar,  and  on  that  day  the  plaintiff 
tendered  the  bonds  to  the  defendants,  and  demanded  that  they 
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8houId  repay  him  $4,812.50.  This  they  refused  to  do,  and  two 
days  later  this  actioa  was  brought  to  recover  that  sum.  At 
the  close  of  plaintiff's  evidence,  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  the  contract  was  oral,  and  was  void 
in  not  complying  with  a  section  of  the  statute  of  frauds  of  New 
York,  which  declared  that  every  contract  for  a  sale  of  any 
goods  and  chattels  or  things  in  action  for  the  price  of  fifty  dol- 
lars or  more  should  be  void,  unless  a  note  or  memorandum  of 
the  contract  was  made  in  writing  and  subscribed  by  the  parties 
to  be  charged,  unless  the  buyer  shall  accept  and  receive  part 
of  such  goods,  or  the  evidences,  or  some  of  them,  of  such  things 
in  action,  or  unless  the  buyer  shall  at  the  time  pay  some  part 
of  the  purchase-money;  and  second,  that  the  evidence  was  in- 
sufficient to  show  that  the  managing  partner  had  authority  to 
bind  the  firm  by  the  contract;  and  further,  that  the  plaintiff 
had  not  tendered  the  return  of  the  bonds  and  demanded  re- 
payment of  the  purchase  price  within  a  reasonable  time.  The 
motion  for  a  nonsuit  was  denied,  and  a  verdict  was  directed 
to  be  entered  in  favor  of  plaintiff  for  four  thousand  eight  hun- 
dred dollars  and  interest.       » 

Horace  E.  Smith,  for  the  appellants. 

John  M.  Carroll,  for  the  respondent. 

FoLLETT,  C.  J.  An  oral  contract,  by  which  a  person  sells 
his  own  chattels  or  choses  in  action  for  more  than  fifty  dol- 
lars, payment  and  delivery  being  made,  and  agrees  to  take 
them  back  from  and  repay  the  purchase  price  to  the  purchaser 
on  demand,  is  an  entire  contract,  and  the  promise  to  take  back 
the  property,  and  repay  the  purchase  price,  is  not  void  by  the 
third  section  of  the  statute  of  frauds:  Wooster  v.  Sage^  67  N.  Y. 
67;  Fitzpatrick  v.  Woodruff,  96  Id.  561;  White  v.  Knnpp,  47 
Barb.  649;  Williams  v.  Burgess,  10  Ad.  &  E.  499;  Fay  v. 
Wheeler,  44  Vt.  292;  Dickinson,  v.  Dickinson,  29  Conn.  600;  1 
Benjamin  on  Sales,  Corbin's  ed.,  sec.  169. 

Executed  contracts  of  sale  embracing  a  promise  by  vendors 
of  chattels  that  in  case  they  do  not  suit  the  purchaser,  or  do 
not  possess  certain  specified  qualities,  the  vendor  will  repay 
to  the  vendee  the  purchase  price  upon  their  return,  have  been 
frequently  considered  by  the  courts:  Towers  v.  Barrett,  1  Term 
Rep.  133;  Thorntons.  Wynn,  12  Wheat.  189;  but  no  case  has 
been  cited  holding  that  such  a  promise  on  the  part  of  a  ven- 
dor is  an  independent  contract.  When  an  agent,  by  an  oral 
contract,  sells  and  delivers  the  goods  of  a  disclosed  principal, 
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his  personal  oral  warranty  of  quality  is  not  a  contract  inde- 
pendent of  the  contract  of  sale,  but  is  a  part  of  it;  and  one 
consideration  is  sufficient  to  support  the  sale  and  warranty. 
The  oral  contract  of  the  defendants,  that  they  would  purchase 
for  the  plaintiff  in  the  market  at  market  rates  the  bonds  for 
the  usual  compensation,  and  in  case  be  should  thereafter  be- 
come dissatisfied  with  the  bonds,  that  they  would,  on  demand, 
take  them  off  his  hands  at  what  they  cost  him,  was  a  single 
contract.  Under  this  contract,  the  bonds  were  purchased  and 
held  by  the  defendants  until  the  purchase  price  and  their 
commissions  were  paid,  and  then  they  delivered  the  bonds  to 
the  plaintiff.  The  promise  of  the  defendants,  that  they  would 
take  the  bonds  off  the  plaintiff's  hands  at  what  they  cost  him, 
upon  request,  is  not  a  contract  for  the  sale  of  goods,  chattels, 
or  things  in  action,  within  the  third  section  of  the  statute  of 
frauds,  but  is  a  provision  for  the  rescission  of  the  entire  con- 
tract, and  is  valid. 

The  learned  counsel  for  the  appellants,  in  support  of  his 
contention,  cites  Hagar  v.  King^  38  Barb.  200.  In  that  case, 
a  firm  was  indebted  to  the  plaintffs  in  the  action  for  work 
performed  in  constructing  part  of  a  railroad.  The  defendant, 
who  was  one  of  the  firm,  asked  the  plaintiffs  to  take  from  the 
railroad  corporation  its  bonds  in  payment  of  the  debt,  orally 
agreeing  with  the  plaintiffs,  for  himself,  that  if  they  would  so 
take  the  bonds,  he,  not  the  firm,  would,  within  ten  days,  take 
the  bonds  from  and  pay  to  the  plaintiffs  the  amount  of  the 
firm's  debt.  The  plaintiffs  assented  to  the  proposal.  After- 
wards, they  accepted  from  the  corporation  its  due-bill  for  the 
amount  due  them  for  their  work,  payable  in  the  bonds  of  the 
corporation,  and  gave  a  receipt  for  all  of  their  demands  for 
work  done  on  the  road.  The  plaintiffs  then  indorsed  the  due- 
bill,  delivered  it  to  the  corporation,  and  received  the  bonds. 
Within  ten  days,  the  plaintiffs  tendered  the  bonds  to  the  de- 
fendant, and  demanded  the  amount  for  which  they  were  taken 
in  payment.  It  was  held  that  the  oral  agreement  embraced 
two  contracts,  one  to  accept  the  bonds  in  payment  of  the  debt, 
and  another  to  purchase  the  bonds  at  a  future  day  at  a  given 
price,  and  that  the  latter  contract  was  within  the  third  section 
of  the  statute  of  frauds,  and  void.  That  case  is  easily  distin- 
guishable from  the  one  at  bar.  The  defendant  in  that  case, 
as  an  individual,  was  not  indebted  to  the  plaintiffs,  and  his 
individual  contract  to  toke  back  the  bonds  was  held  to  be 
distinct  from  the  contract  by  which  the  firm's  debt  was  paid 
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in  the  manner  described.  Was  the  evidence  sufficient  to  sus- 
tain the  conclusion  that  the  managing  partner  was  authorized 
to  make  the  contract  in. behalf  of  the  firm? 

The  defendants  admitted  in  their  answer  that  they  were 
bankers  and  brokers,  and  that  they  entered  into  that  part  of 
the  contract  by  which  they  agreed  to  purchase  the  bonds  for 
the  plaintiff,  which,  by  their  concession,  was  within  the  ordi- 
nary business  of  the  firm.  But  they  neither  averred  in  their 
answer  nor  gave  evidence  tending  to  show  that  the  promise 
to  take  back  the  bonds  was  beyond  the  scope  of  their  business. 
There  being  no  evidence  which  shows  that  the  transaction 
was  actually  beyond  the  scope  of  the  business  of  the  firm,  the 
question  arises,  whether  it  was  apparently  beyond  the  scope  of 
its  business:  Union  Nat.  Bank  v.  Underhillj  102  N.  Y.  336. 
The  case  shows  that,  in  addition  to  the  business  usually  done 
by  bankers  and  brokers,  the  defendants  were  accustomed  to 
purchase  and  carry  securities  on  margins  for  their  customers. 
The  undisputed  evidence  is,  that  the  managing  partner  did 
make  the  promise  upon  which  the  plaintiff  recovered,  thus 
asserting  his  authority  to  make  it  in  the  name  and  in  behalf 
of  the  firm.  No  evidence  is  found  in  the  record  which  would 
justify  the  court  in  holding,  as  a  matter  of  law,  that  the 
promise  upon  which  the  action  was  brought  was  so  far  beyond 
the  scope  of  the  business  of  the  firm  that  the  plaintiff  had  no 
right  to  rely  upon  it.  The  evidence  was  sufficient  to  cast  upon 
the  defendants  the  burden  of  rebutting  the  presumption  arising 
from  the  evidence  and  the  pleadings;  and  they  having  failed 
to  do  this,  no  error  was  committed  in  refusing  to  nonsuit  on 
the  ground  that  the  managing  partner  had  no  authority  to 
bind  the  firm  by  this  contract. 

The  third  ground  upon  which  a  nonsuit  was  asked  for  is 
not  supported  by  the  evidence.  The  undisputed  evidence  is, 
that  the  managing  partner  of  the  firm,  on  several  occasions, 
advised  the  plaintiff  not  to  part  with  the  bonds,  and  assured 
him  that  they  were  good,  and  would  ultimately  advance  in  the 
market.  Under  these  circumstances,  the  plaintiff  was  not 
Ij^ulty  of  laches  in  not  earlier  returning  the  bonds,  and  de- 
manding the  price  paid:  Wooater  v.  Sage^  iupra. 

The  judgment  should  be  affirmed,  with  costs.    * 

Statots  ow  Frauds.  — Under  the  statute  of  frauds  a  parol  promiae  to 
ffeooQTey  lands  is  void,  whether  made  before  or  after  the  conveyanoe  to  the 
promisor:  Ckarmau  t.  CaUon,  6G  Miss.  467;  Sloeum  v.  Wooleyt  43  N.  J. 
B4.461. 
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Laobii.  —  Lm3i«  in  niing  for  a  apeoific  perf onnanoe  «f  ft  eontraot  for  tho 
talo  of  real  oftoto  will  nol  defeat  plaintiff,  if  meh  delay  was  the  result  of  the 
aote  of  def endanti,  or  their  predeoeeeon  in  iiitereat»  in  attempting  to  deceive 
the  plaintiff;  and  to -deprive  him  of  the  liMieflt  of  hilPoiutcaots  Xarm  v.  0<- 
My,  80  OiO.  90;  18  Am.  St.  Rep.  101;  compare  extended  note  t».MI  ▼.  Bud' 
•OR,  2  Id.  705^806^  upon  the  subject  of  laches  generally. 


Doll  v.  Noblb. 

1116  Nsw  TOBK,  280.J 
OOHTBAOT  TO  DO  WOBK  UPON  PbOPBKTT  TO  THB    EhTIBI  SAllBFlOnOli  OV 

ITS  OwviBt  and  in  the  best  workmanlike  manner,  is  satisfied  by  doing 

such  work  in  a  good  and  workmanlike  manner.    The  owner  cannot  avoid 

payment  by  arbitrarily  and  unreasonably  saying  that  he  is  not  satisfied. 

J.  H.  V.  Amoldf  for  the  appellant 
Samuel  Untermyerj  for  the  reBpondeDts. 

Bbown,  J.  This  action  was  brought  to  recover  a  balance 
due  upon  a  written  contract,  by  which  the  plaintiffs  were  to 
do  polishing,  staining,  and  rubbing  on  the  wood-work  of  two 
houses  owned  by  the  defendant,  and  also  for  certain  extra 
work  upon  the  same  houses.  The  defendant  denied  that  the 
contract  had  been  performed  by  the  plaintiffs,  or  that  anything 
was  due  them  from  him. 

The  contract  provided  that  the  work  was  to  be  done  ^'  in 
the  best  workmanlike  manner,  under  the  supervision  of  Wil- 
liam Packard,  superintendent,'  and  to  the  entire  satisfaction 
of  William  Noble,  the  party  of  the  first  part,  owner.''  The 
court  submitted  the  case  to  the  jury  under  a  general  charge, 
to  which  no  exception  was  taken,  and  which,  in  substance, 
instructed  the  jury  that  if  the  work  under  the  contract  was 
done  in  the  best  workmanlike  manner,  the  plaintiffs  would  be 
entitled  to  recover,  and  that  the  defendant  could  not  defeat 
such  recovery  by  unreasonably,  and  in  bad  faith,  saying  the 
work  was  not  done  to  his  satisfaction;  that  while  the  contract 
provided  that  it  was  to  be  done  to  the  owner's  satisfaction, 
that  clause  must  be  regarded  as  qualified  by  the  other  provis- 
ions of  the  contract,  that  it  was  to  be  done  in  the  best  work- 
manlike manner;  and  that  was  the  test  of  a  correct  and  full 
performahce  of  the  contract. 

The  evidence  was  conflicting  upon  the  question  whether  the 
work  under  the  contract  was  done  in  a  workmanlike  manner, 
and  also  as  to  the  extra  work.  The  jury,  however,  found  a 
verdict  for  the  full  amount  claimed,  and  we  must  aasume 
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{hat  the  result  was  correct,  unless  the  court  erred  ia  its  con- 
struction of  the  written  agreement.  While  no  exception  was 
taken  to  the  charge  of  the  court,  to  which  I  have  referred,  the 
defendant,  at  the.  dose  oi  the  chaige,* requested,  the  court  to 
instruct  the  jury  that  the  defendant  was  entitled,  under  tho 
contract,  to  have  plaintififs  do  the  work  '*  to  his  entire  satis- 
fiaction  before  the  plaintiffs  became  entitled  to  the  final  pay- 
ment.*'  To  which  the  court  responded:  '*I  so  charge,  subject 
to  the  qualification  which  I  have  already  made.  He  must 
not  attempt  to  defeat  a  just  claim  by  arbitrarily  and  unreason- 
ably saying  he  is  not  satisfied.  The  work  must  be  done 
according  to  the  contract''  To  this  ruling  the  defendant 
excepted,  and  this  exception  presents  the  principal  question 
in  the  case. 

The  ruling  of  the  court  was  correct.  The  question  was  di^ 
rectly  presented  in  the  case  of  Bowery  Nat  Bank  v.  Mayor  ete,f 
63  N.  Y.  336.  In  that  case  the  certificate  of  the  'Vater  pur- 
veyor," that  the  stipulations  of  the  contract  were  performed, 
was  made  a  condition  precedent  to  payment.  It  was  conceded 
that  the  contract  was  completed  and  performed,  but  the 
''water  purveyor"  declined  to  give  a  certificate.  The  plaintiff 
was  defeated  in  the  supreme  court,  but  in  this  court  the  judg- 
ment was  reversed,  the  court  saying:  ''It  was  necessary  for 
them  [the  plaintiffs],  either  to  prove  upon  the  trial  the  mak- 
ing of  such  certificate,  or  to  show  that  it  was  refused  unrea- 
sonably and  in  bad  faith.  It  was  unreasonable  to  refuse  it,  il 
it  ought,  in  the  contemplation  of  the  contract,  to  be  given. 
In  such  contemplation  it  ought  to  have  been  given,  when,  in. 
any  fact,  and  beyond  all  pretense  of  dispute,  the  state  of  things 
existed  to  which  the  water  purveyor  was  to  certify,  to  wit,  the 
full  completion  of  the  contract  in  each  and  every  one  of  it» 
stipulations." 

That  when  the  parties  have  made  the  certificate  of  a  third 
person  of  the  performance  of  the  work  a  condition  precedent 
to  payment,  such  certificate  must  be  produced,  or  its  absence 
explained,  is  the  general  rule:  Smith  v.  Briggs^  3  Denio,  74. 
But  all  the  authorities  recognize  the  exception  that  when  such 
certificate  is  refused  in  bad  faith  or  unreasonably,  the  plaintiff 
may  recover  upon  proof  of  performance  of  the  contract:  Smith 
V.  Bradyy  17  N.  Y.  176;  72  Am.  Dec.  442;  Thomas  v.  FUury^ 
26  N.  Y.  26;  Wyckoff  v.  Meyers^  44  Id.  145;  Nolan  v.  Whitney^ 
88  Id.  648;  UniUd  States  v.  Robeson^  9  Pet.  828;  Smith  v» 
Wrighi,  4  Hun,  652;  WhiUman  v.  Mayor  etc.,  21  Id.  121. 
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The  reason  for  the  exception  applies  with  much  greater 
force  where  the  work  is  to  be  done  to  the  satisfaction  of  the 
party  himself  than  to  cases  where  the  certificate  of  a  third 
party  is  required.  A  party  cannot  insist  on  a  condition  pre- 
cedent when  he  has  himself  defeated  a  strict  performance: 
BfUUr  y.  Tticker^  24  Wend.  449. 

In  this  case  Judge  Bronson  well  says:  ^^The  defendant  does 
not  set  up  that  part  of  the  covenant  which  requires  the  work 
to  be  done  to  his  satisfaction.  As  to  that  it  would  probably  be 
enough  for  the  plaintiff  to  aver  that  the  work  was  in  all  other 
respects  completed  in  pursuance  of  the  contract;  for  if  the  de- 
fendant was  not  satisfied  with  such  a  performance,  it  would 
be  his  own  fault"  See  also  Duplex  Safety  Bwler  Co.  ▼.  Qar^ 
den,  101  N.  Y.  387;  54  Am.  Rep.  709. 

None  of  the  cases  cited  by  the  appellant  hold  a  different 
rule.  Many  of  them  recognise  the  exception  I  have  pointed 
out,  and  those  that  do  not  are  easily  distinguishable  from  the 
case  under  consideration.  It  is  not  deemed  necessary  to  refer 
to  them  more  specifically. 

We  have  examined  the  other  questions  raised  by  the  ex- 
ceptions, but  none  of  them  are  of  sufficient  importance  to  re* 
quire  discussion. 

The  judgment  should  be  affirmed,  with  costs. 


OoiiTHACTS.  —  The  wordi  "  to  satufaotioo,''  and  laoh  Ilka  •Tpriwriwi^  vasd 
in  oontncto,  miut  reoeive  a  roasonable  oonatraotioii:  HawUm  v.  Ordham,  140 
Man.  284;  14  Am.  St  Rep.  422,  and  partionlarly  oasea  oitad  in  note;  Fkam 
Hfg.  Oo.  V.  rnUe.  68  Mioh.  101;  CUfm  v.  AdMpptr.  61  N.  J.  K  I|  14 
Rep.  666. 


Gbbbnland  v.  Waddbll. 

(116  Naw  YoBK,  2t4.] 

A  Will  Prodvois  ak  BQurrxBLB  CoKYBBaxoii  or  Bbal  Bctaxb  orio 

■ONALTT  when  it  deviaes  auoh  real  estate  to  the  ezecnton,  and  givea 
them  a  power  of  aale  for  the  pnrpoae  of  diapoaing  of  the  prooaada  auMVI 
deeignated  benefioiariea. 

Vkb  DimasNcn  bitwixn  av  Bxboutob  Airp  a  Tnram  n,  that  tlio  dnti« 
of  the  former  pertain  to  the  office,  and  those  of  the  latter  to  tfaa  parMB. 
"When  a  diacretionar/  power  of  aale  ia  given  to  an  ezeentor«  or  whan,  in 
the  sense  as  applisd  to  tmstSi  the  duties  imposed  ara  aetiTO,  tfaa 
tors  will  be  deemed  trostees,  and  snoh  powers  oannot  ba  axecnted  bj 
administrator  with  a  will  annexed. 

Wmnnn  Lauds  ars  Dbvised  to  Bxiodtobs  with  Powsr  ov  8al% 
RxsiQNATioii  ov  On ■  ov  TuKM  AS  Trostu  and  the  appointment  of  aa- 
«4har  aa  tmstee  in  his  plaoe  doss  not  ralisva  tfaa  fstsiSff  fiMs  eiaoitisi 
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ol  the  tmst  which  wm  devolved  on  him  in  viitne  of  his  office  of  ezecn* 
tor.  While  an  executor  remaini  in  hii  relation  ae  inch,  the  court  cannot 
appoint  a  trustee  to  supersede  him  in  the  exercise  of  his  functions  of  ex- 
ecutor. 

FBRPETurnxs.  —  A  will  devising  and  bequeathing  property  to  executors, 
with  power  to  sell  the  same,  and  pay  the  income  to  Mrs.  B.  during  the 
Joint  lives  of  herself  and  husband,  and  in  case  Mrs.  B.  should  die  before 
her  husband,  leaving  living  issue,  then  to  pay  such  income  towards  the 
support  of  any  child  or  children  she  may  leave,  until  the  youngest  reaches 
twenty -one  year^  of  age,  to  pay  all  of  such  property  that  may  be  left  to 
him  or  them,  and  if  none  of  such  children  attains  twenty-one  years  of 
age,  then  to  pay  said  property  to  testator's  brother,  creates  a  perpetuity 
forbidden  by  that  providon  of  the  Revised  Statutes  of  New  York  declare 
ing  that  the  ownership  of  personal  property  shall  not  be  suspended  for  a 
longer  period  than  two  lives  in  being  at  the  death  of  the  testator. 

BLienoN.  —  PxEsoNs  Bbkefitbd  bt  thi  Equitablb  CoKTiBBiON  OF  Rbal 
SsTATB  IKTO  PsRsoNALTT  BT  WiLL  may  elect  to  have  a  reconversion 
into  realty,  and  take  it  as  land,  rather  than  the  proceeds  of  it 

Action  to  recover  upon  a  certified  bank  check  representing 
a  balance  alleged  to  be  due  on  the  purchase  price  of  real  estate 
conveyed  in  March,  1885,  by  the  plaintiff  to  the  defendant, 
Waddell.  Whether  the  plaintiff  was  entitled  to  recover  or  not 
depended  upon  the  title  to  the  property  thus  conveyed  being 
^*  such  as  a  party  could  be  compelled  to  accept  under  a  con- 
tract assuring  a  title  in  fee."  The  defendant  claimed  that  the 
deed  did  not  convey  him  a  good  title  to  one  third  of  the  prem- 
ises, and  he  had  tendered  a  reconveyance  to  plaintiff,  and  de« 
manded  repayment  of  the  money  he  had  paid.  At  one  time 
the  title  to  the  real  property  in  controversy  was  vested  in 
Agnes  Boerum,  who  thereafter  died,  in  the  year  1875,  leaving, 
as  her  heirs  at  law  and  next  of  kin,  her  brother,  Volkert  R. 
Boerum,  and  her  two  sisters,  Mrs.  Vanderveer  and  Mrs.  Bush. 
The  decedent  had  left  a  will,  by  which  she  had  appointed  her 
brother,  Volkert  R.  Boerum,  and  her  brother-in-law,  Charles 
H.  Vanderveer,  her  executors,  and  letters  testamentary  bad 
issued  to  them.  That  portion  of  her  will  considered  in  the 
opinion  of  the  court  is  as  follows:  ''After  all  my  lawful  debts 
are  paid  and  discharged,  I  give  and  bequeath  and  devise  unto 
my  executors,  and  the  survivor  of  them,  all  and  singular  my 
estate  and  property,  real  and  personal,  to  have  and  to  hold 
the  same  in  trust,  to  receive  and  collect  the  rents,  issues,  and 
profits,  interest  and  income  thereof,  and  as  soon  after  my  de- 
cease as  in  their  judgment  they  shall  deem  expedient  and  for 
the  best  interest  of  my  estate,  to  sell,  assign,  transfer,  dispose 
of  the  same  either  at  public  or  private  sale,  and  to  divide,  pay, 
«nd  distribute  the  proceeds  thereof,  together  with  the  whole  of 
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my  estate,  as  follows:  To  my  sister  Susan  Vanderveer,  wife  of 
Charles  H.  Vanderveer,  one  equal  third  part  thereof;  to  my 
brother,  Volkert  R.  Boerum,  one  equal  third  part  thereof.   The 
reniaining  one  equal  third  part  thereof  I  hereby  order  and 
direct  my  said  executors  safely  and  securely  to  invest  and  re- 
invest from  time  to  time,  in  their  discretion,  upon  such  secu- 
rity and  in  such  manner  as  they  shall  deem  advisable  and 
proper,  to  receive  and  collect  the  interest  or  income  thereof, 
and  as  the  same  shall  by  them  be  so  collected,  to  pay  the  same 
to  my  sister  Adrianna  Bush,  wife  of  Charles  Bush,  for  and 
during  the  joint  lives  of  her  and  her  husband;  and  in  case  my 
said  sister  Adrianna  Bush  shall  die  before  her  said  husband, 
leaving  lawful  issue  surviving  her,  then  my  executors  shall, 
from  and  after  such  death,  pay  such  interest  or  income  thereof, 
or  such  portion  of  such  interest  or  income  as  may  be  necessary, 
towards  the  support,  maintenance,  and  education  of  the  child 
or  children  of  my  said  sister  Adrianna  Bush,  until  the  young- 
est child  shall  arrive  at  the  age  of  twenty-one  years;  and  on 
said  youngest  child  arriving  at  such  age,  my  said  executors 
shall  pay  and  transfer  to  the  child  or  children  that  shall  then 
be  living  the  whole  of  said  remaining  one  third,  with  its  accu- 
mulations, and  on  the  death  of  all  said  children  before  arriv- 
ing at  such  age,  or  on  the  deatfi  of  my  said  sister  Adrianna 
without  leaving  lawful  issue  her  surviving,  my  executors  shall 
pay  the  remaining  one  third,  with  its  accumulations,  to  my 
brother,  Volkert  R.  Boerum,  and  my  sister,  Susan  Vanderveer, 
to  be  divided  equally  between  them,  share  and  share  alike; 
and  in  case  my  said  sister  Adrianna  Bush  shall  survive  her 
husband,  Charles  Bush,  then,  on  the  death  of  her  said  husband, 
the  said  remaining  one  third,  with  its  accumulations,  shall  be 
paid  and  transferred  to  my  said  sister  Adrianna  Bush  abso- 
lutely, in  preference  to  any  other  disposition  thereof."    The 
executor  Vanderveer  died  in  1883.    In  February,  1884,  Vol- 
kert R.  Boerum  and  Susan  Vanderveer  conveyed  their  interest 
in  the  property  to  Mrs.  Bush.    Afterwards,  upon  the  petition 
of  Boerum,  an  order  was  made  by  the  supreme  court  accepting 
his  resignation  as  trustee  of  such  will,  and  discharging  him 
accordingly,  and  appointing  Mrs.  Bush  trustee  under  the  will. 
Soon  afterwards,  she,  as  trustee,  made  a  deed  of  the  property 
to  one  Josslyn,  who  thereupon  reconveyed  it  to  her,  and  she 
then  conveyed  it  to  plaintiff.    Before  final  judgment  was  en- 
tered in  this  case,  and  during  the  pendency  of  the  action,  a 
further  conveyance  was  made  by  Mrs.  Bush,  as  trustee,  to  the 
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plaintiff.     Plaintiff  had  judgment  in  the  trial  ooart|  which  wai 
reversed  by  the  general  term. 

Jesse  JohnsoTij  for  the  appellant. 

A.  B.  Carrington^  for  the  respondents. 

Bradley,  J.  The  question  is,  whether  or  not  the  deed  of 
conveyance  made  by  the  plaintiff  to  the  defendant  Waddell 
was  effectual  to  convey  a  perfect  title  to  the  one  third  of  the 
premises  of  which  Agnes  Boerum  died  seised;  and  that  de- 
pends upon  the  result  of  the  inquiry,  whether  the  deeds  of 
Mrs.  Bush,  individually,  arid  as  trustee  of  the  will  of  Agnes 
Boerum,  to  plaintiff,  conveyed  such  title  to  him. 

The  will  was  productive  of  an  equitable  conversion  of  the 
real  estate  of  the  testatrix  into  personalty,  and,  for  the  pur- 
pose of  the  execution  of  the  trusts  created  by  the  will,  it  must 
be  so  treated:  Kane  v.  Gottj  24  Wend.  640;  85  Am.  Dec.  641; 
Stagg  v.  JacksoUj  1  N.  Y.  206;  Everitt  v.  Everittj  29  Id.  39. 
By  the  terms  of  the  will  the  entire  estate  of  the  testatrix  was 
devised  and  bequeathed  to  the  executors,  and  they  were  given 
the  power  of  sale,  for  the  purpose  of  distributing  the  proceeds 
as  directed,  that  is  to  say,  two  thirds  of  the  amount  to  be  paid 
to  two  distributees,  and  the  income  of  the  other  third  to  Mrs. 
Bush  while  she  remained  th/9  wife  of  her  then  husband.  If 
she  survived  him,  she  was  to  take  the  corpus  of  the  fund;  and 
if  she  did  not,  it  was  to  go  to  her  lawful  issue,  if  she  left  any 
surviving  her  who  reached  the  age  of  twenty-one  years;  other- 
wise, it  should  go  to  her  brother,  Mr.  Boerum,  and  her  sister, 
Mrs.  Vanderveer. 

The  executors  took  no  title  to  the  real  estate  as  such.  They 
were  vested  with  a  power  to  deal  with  it  as  personal  estate  for 
the  purposes  of  the  execution  of  trusts  created  by  the  will; 
and  one  question  presented  is,  whether  the  power  of  sale  came 
within  the  duty  of  a  trustee,  as  distinguished  from  that  of  an 
executor.  The  question  as  to  where  is  located  the  line  be- 
tween the  duties  which  fall  upon  an  executor,  and  may  be 
discharged  by  an  administrator  with  the  will  annexed,  and 
the  powers  which  must  be  executed  by  a  trustee,  has  been  in- 
volved in  some  uncertainty,  in  view  of  the  apparent  want  of 
harmony  in  judicial  opinion  upon  the  subject  The  theory 
upon  which  the  distinction  seems  to  have  been  founded  is, 
that  the  duties  of  an  executor  pertain  to  the  office,  and  those 
of  a  trustee  to  the  person;  that  the  character  given  to  a  trustee 
has  relation  to  a  personal  trust,  while  that  of  an  executor  is 
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oflScial  solely.  Hence  it  has,  in  the  more  recent  case  of  ifoti 
y.  Ackerman^  92  N.  Y.  553,  been  said  by  Judge  Finch,  in  speak- 
ing for  the  court,  that  "where  the  power  granted  or  duty  in- 
volved imply  a  personal  confidence  reposed  in  the  individual 
over,  above,  and  beyond  that  which  is  ordinarily  implied  in 
the  selection  of  an  executor,  the  power  and  duty  are  not 
those  of  executors  virtute  officii^  and  do  not  pass  to  the  admin- 
istrator with  the  will  annexed";  and  when  a  discretionary 
power  of  sale  is  given  to  executors,  or  when,  in  the  sense  as 
applied  to  trusts,  the  duties  imposed  are  active,  the  executors 
will  be  deemed  trustees,  and  such  powers  cannot  be  executed 
by  an  administrator  with  the  will  annexed:  Cooke  v.  Plaii^  98 
N.  Y.  35;  Ward  v.  Ward,  105  Id.  68. 

In  the  present  case,  the  real  estate  of  which  the  testatrix 
died  seised  became,  by  virtue  of  the  direction  in  her  will  to 
sell,  for  the  purposes  there  mentioned,  personalty  as  of  the  time 
of  her  death,  upon  the  principle  applicable  to  such  case,  that 
what  is  directed  to  be  done  by  the  will  may  be  regarded  as 
done  at  the  time  directed.  The  doctrine  of  equitable  conver- 
sion rests  upon  that  principle:  Pomeroy's  Eq.  Jur.,  sec.  161. 
The  power  to  receive  the  rents  and  profits  of  the  land,  inter- 
mediate the  death  of  the  testatrix  and  the  sale,  did  not  qualify 
the  character,  as  personalty,  of  the  land  in  the  hands  of  the 
executors.  That  is  incidental  to  the  direction  to  sell,  and  the 
rents  .and  profits,  so  received  also  have  the  character  of  per- 
sonalty, and  are  assets  in  the  hands  of  the  executor:  Siagg  v. 
JacUon,  1  N.  Y.  206;  Lent  v.  Howard,  89  Id.  169.  The  title  to 
the  personalty  vested  in  the  executors  by  operation  of  law;  and 
to  accomplish  the  purpose  of  the  imperative  direction  in  the 
will  in  that  respect,  it  was  within  their  power,  and  imposed 
upon  them  as  a  duty,  by  virtue  of  their  ofi&ce,  to  execute  the 
power  of  sale:  Lockman  v.  ReiUy,  95  Id.  64;  Meakings  v.  Crom^ 
well,  5  Id.  186;  Bogert  v.  Hertell,  4  Hill,  492.  As  the  conse- 
quence of  this,  the  proceeds  of  the  sale,  when  received  by  the 
executors,  would  be  legal  assets  in  their  hands,  for  which  they 
would  be  required  to  account:  Hood  v.  Hood,  85  N.  Y.  561.  And 
if  any  duties  were  to  follow,  in  respect  to  one  third  of  the  fund, 
which  would  require  the  function  of  a  trustee  to  execute,  the 
executors,  as  such,  would  remain  responsible  for  it  until  the 
severance  in  some  manner  by  them  of  the  trust  fund:  In  t€ 
Hood,  98  Id.  363. 

We  have  proceeded  far  enough  to  show  the  relation  of  the 
executors,  as  such,  to  the  powers  given  by  the  will,  sufficiently 


Oct  1889.]  Greenland  v.  Waddblu  405 

for  the  purpose  of  the  question  here.  And  it  is  unnecessarj 
to  consider  the  nature  of  the  duties  which  would  be  aeeumed 
after  the  sale,  in  the  management  of  the  fund,  the  income  of 
which  they  were  directed  to  pay  Mrs.  Bush. 

The  power  of  sale  was  vested  in  the  executors;  and,  in  view 
of  the  later  authority  giving  construction  to  the  statute  in  that 
respect  (2  R.  8.,  p.  72,  sec.  22),  that  power  of  sale  would  be 
taken  by  an  administrator  with  the  will  annexed:  Mott  v.  Ach- 
erman^  92  N.  Y.  539.  It  is,  however,  contended  by  the  plain* 
tiff's  counsel,  that,  notwithstanding  the  correctness  of  the 
proposition  just  stated,  the  power  given  to  sell  created  a  trust 
for  that  purpose,  and  as  such  came  within  the  jurisdiction  of 
the  supreme  court,  and  therefore  the  acceptance  of  the  resig- 
nation of  Boerum  as  trustee,  and  the  appointment  of  Mrs. 
Bush  as  such  by  the  court,  pursuant  to  the  statute,  was  effe<y 
tnal  to  vest  in  the  latter  the  power  to  make  the  sale:  1  R.  S., 
p.  730,  sees.  69-71.  There  is  no  doubt  about  the  power  of  the 
court  to  provide  the  means  for  the  execution  of  a  trust  when 
there  ceases  to  be  a  trustee  to  complete  it.  The  statute  pro- 
vides that  in  case  of  death  of  a  trustee  of  an  unexecuted  ex- 
press trust,  the  trust  shall  vest  in  the  court  of  chancery  (now 
in  the  supreme  court)  with  all  the  powers  and  duties  of  the 
original  trustee,  and  shall  be  executed  by  some  person  ap- 
pointed for  the  purpose  under  the  direction  of  the  court:  Id., 
sec.  68.  And  that  provision  is  applicable  to  powers  in  trust: 
Id.,  p.  734,  sec.  102.  It  is  said  by  text  and  judicial  writers, 
to  the  effect  that  the  court  of  equity  will  not  permit  a  trust  to 
fail  for  want  of  a  trustee  to  execute  it.  This  means  that  the 
power  of  appointment  of  a  trustee  will  be  exercised  by  the 
court  when  occasion  properly  arises  requiring  it.  Such  were 
the  cases  of  Leggett  v.  Hunter^  19  N.  Y.  445;  Delaney  v.  Mc- 
Cormaek,  88  Id.  174;  Farrar  v.  McCue,  89  Id.  139;  Cooke  v. " 
Jlatt,  98  Id.  35;  Rogers  v.  RogerSy  111  Id.  228.  And  they  are 
ci^ed  by  counsel  to  support  the  contention  that  the  trustee  ap- 
pointed by  the  court  in  the  present  case  was  vested  with  the 
power  to  make  the  sale  and  conveyance  in  question.  It  may 
h€  observed  that  those  cases  presented  express  trusts  and 
powers  in  trust  within  the  Revised  Statutes,  and  therefore  came 
within  the  statute  before  referred  to,  providing  for  the  appoint- 
in(*nt  of  trustees  to  execute  such  trusts,  and  the  appointments 
we  "e  essential  for  the  execution  of  the  trusts.  The  power  of 
sal  9  given  by  the  will  in  question  is  not  within  the  statutory 
VrnQ  of  express  trusts,  and  no  title  passed  -to  the  executor  of 
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the  land  ai  such;  and  '^a  general  power  is  in  trust  when  any 
person  or  class  of  persons  other  than  the  grantee  of  such  power 
is  designated  as  entitled  to  the  proceeds,  or  any  portion  of  the 
proceeds,  or  other  benefits  to  result  from  the  execution  of  the 
power":  1  B.  B.,  p.  734,  sec.  94. 

The  statute  upon  the  subject  of  trusts  is  not  applicable  to 
that  created  by  this  will,  although  analogous  principles,  to 
some  extent  at  least,  are  applied  to  those  of  personal  property: 
Kane  v.  Goee,  24  Wend.  640;  35  Am.  Dec.  641;  Cutting  v.  Ctit- 
tingj  86  N.  Y.  645.  It  may  be  assumed  that  the  power  is  in- 
herent in  the  supreme  court,  without  the  aid  of  the  statute,  to 
administer  trusts,  in  so  far  that  it  may,  upon  the  death  or  dis- 
ability of  a  trustee  of  an  unexecuted  trust,  appoint  another  to 
execute  it,  and  for  adequate  cause  may  remove  a  trustee  and 
supply  his  place  with  another  to  complete  the  execution  of  a 
trust.  This  proposition  is  not  applicable  to  an  executor,  so  far 
as  relates  to  the  duties  of  his  office  as  such.  As  applied  to 
him,  the  power  is  exclusively  in  the  probate  court 

The  acceptance  of  the  resignation,  as  trustee,  of  the  person 
named  as  executor  in  the  will,  did  not,  therefore,  have  the 
effect  to  relieve  him  from  the  execution,  so  far  as  it  remained 
unexecuted,  of  the  trust  which  was  devolved  upon  him  by  vir- 
tue of  the  office  of  executor:  1  Perry  on  Trusts,  sec.  281;  Inre 
Van  Wych^  1  Barb.  Gh.  565;  Quackenboaa  v.  SotUhwick,  41  N.  Y« 
117.  While  his  relation  as  trustee,  as  distinguished  from  that 
of  executor,  may  be  treated  as  terminated  by  force  of  the  order 
of  the  court,  that  of  executor  remained.  And,  as  held  in  MaU 
V.  Aekerman^  supra,  the  power  to  make  the  sale  being  within 
the  functions  of  the  office  of  the  executor,  there  is  no  occasion 
to  extend  the  inquiry  whether  it  would  be  in  the  jurisdiction 
of  the  supreme  court  to  appoint  a  trustee  to  execute  such  a 
trust  or  power  as  that  in  question,  in  the  event  of  a  vacancy 
in  the  office  of  executor,  or  whether  the  power  must,  in  such 
case,  necessarily  be  executed  by  an  administrator  with  the  will 
annexed.  While  the  executor  remains  in  his  relation  as  such, 
the  court  cannot  appoint  a  trustee  to  supersede  him  in  the  ex- 
ercise of  his  functions  as  executor.  It  cannot  be  assumed,  ' 
upon  the  findings  of  the  trial  court,  that  all  the  duties  of  that 
officer  had  been  discharged  by  him  at  the  time  his  resignation 
of  trustee  was  accepted  by  the  court.  The  conclusion  must 
follow  that  the  power  to  make  the  sale  and  conveyance  re- 
mained in  the  executor,  and  that  Mrs.  Bush  did  not,  through 
her  appointment  as.  trustee,  take  such  power.    This  was  the 
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ground  apoh  which  the  general  term  placed  its  determination, 
and,  80  far  as  appears,  the  inquiry  there  was  not  extended  fur-  • 
ther  than  that. 

There  is  a  Airtber  question  having  relation  to  the  validity  • 
of  the  provisions  of  the  will,  by  which  the  testatrix  sought  to' 
give  the  fund  to  the  children  of  Mrs.  Bush,  if  she  left  any 
surviving  her,  and  in  the  event  there  mentioned.  This  ques- 
tion arises  upon  the  statute  which  provides  that  ''the  absolute 
ownership  of  personal  property  shall  not  be  suspended,  by  any 
limitation  or  condition  whatever,  for  a  longer  period  than  dur- 
ing the  continuance  and  until  the  termination  of  not  more 
than  two  lives  in  being  at  the  date  of  the  instrument  contain- 
ing such  limitation  or  condition;  or  if  such  instrument  be  a 
will,  for  not  more  than  two  lives  in  being  at  the  death  of  the 
testator":  1  R.  S.,  p.  773,  sec.  1.  At  the  time  of  the  death  of 
the  testatrix,  Mrs.  Bush  had  no  children  living,  and  she  never 
has  had  any.  But  assuming  that  she  does  not  survive  her  hus- 
band, and  that  on  her  death  she  leaves  children  surviving  her 
cinder  the  age  of  twenty-one  years,  the  inquiry  arises,  whether 
the  limitation  over  to  them  is  valid,  and  that  depends  upon 
the  determination  of  the  further  question  whether  the  absolute 
ownership  would  then  vest  in  such  children.  If  it  would,  there 
would  be  no  unlawful  suspension.  Otherwise,  it  is  difficult  to 
see  how  the  provision  made  for  them  by  the  will  can  be  sup- 
ported. The  will  does  not,  in  terms,  give  the  fund  to  the  chil- 
dren, but  directs  the  executors,  in  the  events  mentioned,  to 
pay  it  to  them.  The  postponement  of  the  time  of  payment  of 
a  gift  is  not  important;  that  alone  will  not  qualify  the  absolute 
oharacter  of  the  ownership.  The  vesting  of  it  is  suspended  if 
eome  period  in  the  future  is  annexed  to  the  substance  of  the 
gift.  In  the  present  case,  the  conditions  upon  which  the  right 
of  the  children  to  take  the  fund  depend  are  to  or  may  arise  in 
the  future,  beyond  the  time  of  the  death  of  the  mother,  and 
the  contingency  is  uncertnin.  The  children  must  reach  the 
age  of  twenty-one  years;  and  if  they  do  not,  the  fact  that  the 
direction  is,  that  the  fund  go  to  Mr.  Boerum  and  Mrs.  Vander- 
veer  is  not  consistent  with  the  vesting  of  the  absolute  owner- 
ship in  the  children  on  the  death  of  their  mother.  It  is  there- 
fore olear  that  in  the  case  supposed,  and  which  may  arise  if 
Mrs.  Bush  should  leave  children  her  surviving,  the  observance 
of  the  direction  of  the  will  will  operate  to  suspend  the  absolute 
ownership  of  the  fund  for  some  period  of  time  after  her  death: 
Batsfiprd  v.  Kebbell^  8  Ves.  863;   Patterson  v.  Ellis,  11  Wend. 
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269;  Warner  ▼•  Durante  76  N.  Y.  188;  Delaney  ▼.  MeComuielL 
88  Id.  174, 183. 

Such  suspension  being  for  a  time  not  dependent  upon  livaSi 
and  not  naore  than  two  in  being  at  the  time  of  the  death  of  th^ 
testatrix,  renders  the  limitation  over  void,  unless  it  is  save<i 
by  some  provision  of  the  statute.  We  find  none  in  its  support 
While  the  suspension  of  the  absolute  power  of  alienation  of 
real  estate  may  be  extended  beyond  two  lives  limited,  so  as  U> 
embrace  the  period  of  minority  of  a  child  to  whom  the  remain* 
der  is  limited,  and  such  suspension  may  be  created  by  a  con* 
tingent  limitation  of  the  fee  (1  R.  S.,  p.  723,  sees.  15, 16;  Id.,, 
p.  726,  |ec.  37),  our  attention  is  called  to  no  statute  qualifying  in 
that  or  any  manner  the  effect  of  the  provision,  before  referred 
to,  limiting  the  time  of  suspension  of  the  absolute  ownership  of 
personal  property.  The  consequence  seems  to  be,  that  the  di- 
rection of  the  testatrix,  by  her  will,  to  pay  the  fund  to  such 
children  in  the  event  mentioned,  or  on  their  failure  to  arrive 
at  the  age  of  majority  to  pay  it  to  Mr.  Boerum  and  Mrs.  Van- 
derveer,  was  in  contravention  of  the  statute,  and  void:  Manice 
V.  Manice,  43  N.  Y.  303.  It  follows  that  if  Mrs.  Bush  does  not 
survive  her  husband,  the  testatrix  will  have  died  intestate  as 
to  that  fund;  or  in  case  the  power  of  sale  is  not  exercised  by 
sale  of  the  land  during  her  life,  the  intestacy  may  be  applicable 
to  it  as  real  estate;  and  such  property,  either  as  land  or  per- 
sonalty, will,  unless  given  other  direction  in  the  mean  time  by 
those  having  contingent  interest  in  it,  go  to  the  heirs  or  next 
of  kin  of  the  testatrix,  —  those  who  were  such  at  the  time  of 
the  death  of  the  testatrix,  —  and  not  to  those  who  will  be  such 
at  the  time  the  contingency  occurs  which  produces  the  in- 
testacy: 1  R.  8.  751;  2  Id.  96;  Hoee  v.  Van  Hoeeen^  1  Barb.  Ch. 
879;  In  re  Kane,  2  Id.  375. 

Such  issue  of  Mrs.  Bush,  if  she  should  leave  any  her  surviv- 
ing, will,  therefore,  have  no  interest  in  this  fund  or  property 
derived  from  the  provisions  of  the  will;  and  in  the  event  she 
does  not  survive  her  husband,  her  interest  is  limited  to  a  life 
estate,  or  to  the  income  of  the  fund  during  her  life.  As  a  con- 
sequence, then,  and  in  that  case,  her  brother  and  sister  will  be 
the  only  heirs  and  next  of  kin  of  the  testatrix. 

They  have  conveyed  and  transferred  their  unconditional 
and  contingent  interest  in  the  property  to  her.  By  that  con- 
veyance Mrs.  Bush  acquired  the  entire  beneficial  interest  in  the 
property.  This  enabled  her  individually  to  convey  it  to  the 
plaintiff.     Her  deed  to  the  plaintiff  had  the  effect  to  vest  ia 
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him  the  title  to  the  land.  Since  all  the  parties  having  any 
henefioial  interest  in  it  or  its  proceeds  have  thus  joined  in  and 
made  the  conveyance,  there  remains  no  occasion  for  the  exer- 
ciiie  of  the  power  of  sale  given  by  the  will;  and  upon  the  prin- 
ciple that  the  beneficiaries  in  the  equitable  conversion  of  real 
property  into  personalty  may  effectually  elect  to  have  a  recon- 
version into  realty  and  take  it  as  land,  rather  than  the  proceeds 
of  it,  we  think  the  exercise  of  such  power  of  sale  may  be 
deemed  dispensed  with  and  defeated:  Story's  Eq.  Jur.,  sec. 
793;  Hetzel  v.  Barber ,  69  N.  Y.  1;  Prentice  v.  Jbiwwn,  79  Id. 
478;  Armstrong  v.  McKelvey^  104  Id.  179. 

In  this  case  the  beneficiaries  are  in  a  situation  to  do  so,  aa 
the  title  of  the  property,  treating  it  as  land,  was  in  those  three, 
brother  and  two  sisters,  or  some  of  them,  and  was  nowhere  else. 
There  is,  therefore,  no  intervening  right  of  any  other  party  to 
be  prejudiced.  The  contingent  and  unconditional  estates  were 
united  in  Mrs.  Bush  by  the  conveyance  to  her.  These  views 
lead  to  the  conclusion  that  the  defendant  has  taken,  by  the  con-' 
veyance  to  him,  the  title  which  the  plaintiff  undertook  to  con- 
vey. But  as  the  determination  is  made  upon  a  ground  not 
presented  to  or  considered  by  the  court  below,  the  plaintiff 
should  not  have  costs. 

The  order  of  the  general  term  should  be  reversed,  and  the 
judgment  entered  upon  the  decision  of  the  trial  court  affirmed. 

Equttablx  Cokviilsion.  —  As  to  the  law  respecting  the  subject  of  eqnita* 
bla  convenioa  of  real  property  into  personalty,  or  viee  versa:  Howard  v. 
Peavey,  128  111.  430;  ante,  p.  120,  and  note. 

PiRFSTUiTiss.  —  As  to  what  perpetuities  are  forbidden  in  the  United 
States  of  America:  Extended  note  to  Bamum  v.  Barnum,  90  Am.  Dec.  101- 
106;  Mandtebaum  v.  McDonetl,  29  Mich.  78;  18  Am.  Rep.  61;  Kent  v.  Dun- 
kcan,  142  Mass.  216;  66  Am.  Rep.  667;  Bfordaley  v.  Selectmen  qf  Biidgeport, 
63  Ck>nn.  489;  65  Am.  Rep.  152;  M\fflin**  Appeal,  121  Pa.  St.  205;  6  Am.  St. 
Bep.  781,  and  note. 

EzscuTOBS  HAYS  A  TWOFOLD  Capaoitt,  that  of  trustees  and  that  of  ex- 
ecutors: Note  to  Loekwood  v.  Stradley,  12  Am.  Deo.  103.  Where  a  power  of 
sale,  given  by  a  will  to  executors,  of  necessity  implies  a  trust  in  the  indi- 
viduals who  are  named  as  executors,  such  power  cannot  be  exercised  by  an- 
other than  the  executors  themselves;  but  where  a  power  is  given  to  an  executor 
raHone  officii^  it  may  be  exercised  by  any  one  who  may  succeed  to  the  o£5ce: 
Jaralemon  v.  Van  Riper,  44  N.  J.  £q.  299.  But  in  Davis  v.  Hoover,  112  Ind. 
423,  the  general  rule  is  laid  down,  that  an  administrator  with  a  will  annexed 
takes  all  the  power  under  the  will  which  would  have  devolved  upon  an  ex- 
ecutor, had  one  been  named.  A  power  of  appointment  cannot  be  delegated 
to  another:  Jfood  v.  Haden,  82  Va.  588;  compare  Wamedui  v.  Lembea,  71  BL 
91;  22  Am.  Rep.  85.  A  court  of  equity  may  remove  a  trustee,  but  not  a» 
«seeotor:  BoIUb  y.  Bolk$,  44  N.  J.  Eq.  385. 
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Goodrich  v.  New  Tore:   Central  and  Hudson 

River  Railroad  Company. 

rilS  New  York,  898.] 

Bailkoad  Compant  Usiko  thx  Cars  ot  Another  CoBPOifATioir  upon 
m  Road  u  Bound  to  inspect  them  just  as  it  would  inspect  its  own 
oars.  This  duty  it  owes  as  master  to  its  servants,  and  it  is  responsible 
to  them  for  the  consequence  of  such  defects  as  wonld  have  been  disoov* , 
ered  by  ordinary  inspection.  This  examination  of  the  cars  of  other 
roads  must,  be  performed  before  they  are  placed  in  trains,  or  famished 
to  employees  to  be  used. 

Bmplotbbs  of  a  Railroad  Company,  whbn  thb  Cars  ov  Another  Raii^ 
ROAD  ARB  Furnished  to  Them  for  Use,  have  the  right  to  assume 
that,  as  far  as  ordinary  care  can  accomplish  it,  the  cars  are  suitably 
equipped  with  safe  and  suitable  appliances  for  the  discharge  of  their 
duty,  and  that  they  are  not  to  be  exposed  to  risk  and  danger  through  the 
nogligouce  of  their  employer. 

It  is  not  tub  Duty  of  the  Brakembn  of  a  Railroad  Company  to  Ex- 
amine Cars  to  Ascertain  whether  the  Coupling  Appliancbs  are 
in  proper  condition  before  undertaking  to  make  the  coupling.  The  duty 
of  the  examination  in  the  first  instance  rests  on  the  master. 

DlOREB  OF  VlOILANCE    REQUIRED  FROM  A    RAILWAY    CORPORATION  IN  TKR 

Examination  of  the  Cars  of  Another  Railway,  which  it  furniahea 
to  its  employees  for  their  use,  to  ascertain  that  such  cars  are  safe,  is 
measured  by  the  danger  to  be  apprehended  and  avoided. 

Brakbman  of  a  Railway  Company  does  not  Assume  the  Risk  of  be- 
ing Injured  by  the  coming  together  of  cars  which  he  it  coupling,  if 
they  could  not  have  come  together  if  the  bumpers  had  been  in  proper 
condition. 

Contributory  Neoliqence.  —  A  Brakbman  Who  d  nr  the  Act  ov 
Coupling  Cars,  and  who,  when  the  cars  are  four  or  five  feet  apart,  sees 
that  the  bumper  of  the  moving  car  is  lower  than  that  of  the  stationary 
oar,  ia  not,  as  a  matter  of  law,  to  be  adjudged  guilty  of  contributory 
negligence  in  attempting  to  make  the  coupling.  When  the  whole  trans- 
action is  the  occurrence  of  a  moment,  a  man  is  not  to  be  held  respon- 
sible if  he  errs  as  to  the  estimate  of  the  danger  confronting  him. 

Action  to  recover  damages  for  injuries  to  plaintiff  while  a 
brakeman  in  the  employ  of  the  defendant.  On  October  17| 
1882,  plaintiff,  with  other  employees  of  the  defendant,  was 
•directed  to  take  charge  of  a  circus  train  which  was  to  come 
upon  defendant's  road  over  the  New  England  road.  Between 
.«even  and  eight  o'clock  in  the  evening,  the  conductor  directed 
plaintiff  to  couple  some  of  the  cars  of  the  circus  train  to  some 
stationary  cars  on  the  same  track.  The  plaintiff  undertook 
to  comply  with  the  conductor's  orders.  In  so  doing,  he  stood 
•on  the  east  side  of  the  track,  and  the  cars  were  moving  slowly* 
It  was  dark,  and  he  had  a  lantern.  When  the  cars  wero 
within  a  few  feet  of  each  other,  and  he  had  stepped  betweea 
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tbem  to  insert  the  link,  which  was  in  the  bumper  or  draw* 
head  of  the  moving  car,  into  the  bumper  or  the  draw-head  of  the 
stationary  car,  he  observed  that  the  bumper  of  the  moving 
car  was  lower  than  that  of  the  stationary  car.  He  thought 
by  raising  the  link  it  would  enter  the  bumper  of  the  stationary 
car.  In  this  he  was  mistaken.  The  bumper  of  the  moving 
car  passed  under  that  of  the  stationary  car,  and  in  attempting 
to  withdraw  his  hand,  it  was  caught  between  the  dead-woods, 
and  severely  injured.  The  purpose  of  these  dead-woods  was 
to  prevent  the  cars  coming  together,  and  to  thus  protect  per- 
sons standing  between  them.  The  bumper  on  the  moving  car 
was  lower  than  that  on  the  stationary  car,  and  its  being  so 
much  lower  was  caused  by  a  staple  or  strap  being  broken. 
The  link  in  the  bumper  at  the  time  of  the  accident  was 
straight;  after  that  a  crooked  link  was  used,  and  the  coupling 
made. 

AfMua  /.  Parker  J  for  the  appellant 
HamilUm  Harris^  for  the  respondent. 

Brown,  J.  It  was  decided  in  Oottlieb  v.  New  York  etc.  R.  R. 
Co.^  100  N.  Y.  462,  that  a  railroad  company  is  bound  to  in* 
spect  the  cars  of  another  company  used  upon  its  road,  just  as 
it  would  inspect  its  own  cars;  tnat  it  owes  this  duty  as  mas- 
ter, and  is  responsible  for  the  consequences  of  such  defects  as 
would  be  disclosed  or  discovered  by  ordinary  inspection;  that 
when  cars  come  to  it  from  another  road,  which  have  defects, 
▼isible  or  discernible  by  ordinary  examination,  it  must  either 
remedy  such  defects  or  refuse  to  take  them.  This  duty  of  ex- 
amining foreign  cars  must  obviously  be  performed  before  such 
cars  are  placed  in  trains  upon  the  defendant's  road,  or  furnished 
to  its  employees  for  transportation.  When  so  furnished,  the 
employees,  whose  duty  it  is  to  manage  the  trains,  have  a  right 
to  assume  that,  so  far  as  ordinary  care  can  accomplish  it,  the 
cars  are  equipped  with  safe  and  suitable  appliances  for  the 
discharge  of  *  their  duty,  and  that  they  are  not  to  be  exposed 
to  risk  or  danger  through  the  negligence  of  their  employer. 
The  defect  complained  of  in  this  case  was  obvious  and  dis- 
cernible to  the  most  ordinary  inspection,  and  could  have  been 
easily  remedied.  It  is  argued  by  the  defendant  that  it  bad 
fulfilled  its  duty  when  it  had  furnished  for  the  use  of  its  em- 
ployees crooked  links,  which  could  be  used  in  coupling  together 
ears  upon  which  the  bumpers  were  of  different  heights.    We 
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do  not  think  that  in  this  case  that  fulfilled  the  measure  of  de» 
fendant's  obligation.  It  could  not  be  so  held,  unless  it  was 
the  duty  of  the  plaintiff  to  examine  and  inspect  the  ears  to 
ascertain  whether  the  coupling  appliances  were  in  proper  con- 
dition. The  duty  of  examination,  like  the  duty  of  furnishing 
proper  machinery  and  appliances  in  the  first  instance,  rest* 
upon  the  master:  Fuller  v.  Jewett,  80  N.  Y.  46;  36  Am.  Rep^ 
576;  Ootilieb  v.  New  York  etc.  R.  R.  Co.^  eupra. 

And  the  degree  of  vigilance  required  from  a  railroad  oorpo* 
ration  in  this  respect  is  measured  by  the  danger  to  be  appro* 
hended  and  avoided:  EUie  v.  New  York  etc,  R.  R.  Co,,  95  N.  Y. 
546;  Baiters  v.  Delaware  &  H.  C.  Co,,  3  Hun,  838.  While  in 
the  case  of  corporations  the  performance  of  this  duty  must  be 
committed  to  employees,  there  is  no  presumption  that  it  resta 
upon  any  particular  individual.'  It  is  not  within  the  apparent 
scope  of  a  brakeman's  duty,  and  does  not  necessarily  rest  upon 
him.  In  the  absence  of  all  evidence  upon  the  subject,  we  can- 
not, therefore,  presume  that  the  examination  and  inspection 
of  the  particular  cars  in  question  had  been  committed  to  the 
plaintiff,  and  unless  it  had,  he  had  a  right  to  assume  that  the 
master's  duty  had  been  performed  by  those  having  it  in  charge, 
and  that  the  coupling  appliances  upon  the  cars  were  adequate 
to  the  performance  of  his  work  without  extraordinary  risk  or 
danger. 

It  is  further  contended  by  defendant  that  the  accident  was 
one  of  the  ordinary  risks  of  plaintiff's  employment,  and  was 
liable  to  happen  in  coupling  any  cars.  Some  evidence  to 
which  our  attention  is  called,  given  by  plaintiff  on  his  cross- 
examination,  standing  alone,  would  give  some  color  to  this 
claim,  but,  read  in  connection  with  the  other  testimony,  shows 
that  it  is  only  when  the  cars  are  propelled  against  each  other 
with  great  force  that  the  dead-woods  are  liable  to  come  to- 
gether, and  thus  endanger  the  brakeman  making  the  coupling. 

The  evidence  is,  that  when  the  moving  cars  are  backed  upon 
the  stationary  car  at  a  slow  rate  of  speed,  or  at  a  speed  ordi- 
narily used  in  making  couplings,  that  the  bumpers  or  draw- 
heads  will  take  the  whole  shock,  and  the  dead-woods  will  not 
meet,  but  there  will  be  a  space  between  them  of  from  two  to 
eight  inches.  Doubtless,  the  danger  of  injury  arising  from 
the  engineer's  backing  the  train  upon  the  stationary  car  with 
great  force  is  a  risk  which  the  brakemen  must  assume,  and 
for  which  the  corporation  would  not  be  responsible,  but  that 
was  not  the  risk  to  which  the  plaintiff  was  exposed. 
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The  evidence  is,  that  the  train  was  backing  up  slowlj,  and 
at  a  rate  of  speed  that  would  not  have  brought  the  dead-woods 
in  contact  if  the  bumper  had  been  in  order.  Because  the 
bumper  of  the  moving  car  was  defective,  and  hung  lower  than 
it  should  have  done,  it  passed  under  the  bumper  of  the  station- 
ary car,  and  permitted  the  dead-woods  to  come  together. 

The  defective  bumper  was  thus  shown  to  have  been  the 
proximate  cause  of  the  accident.  It  was  literally  the  causa 
eausam.  Its  immediate  effect  was  to  permit  the  dead-woods 
of  the  two  cars  to  come  together,  and  the  plaintiff  was,  from 
that  cause,  exposed  to  a  danger  not  within  the  ordinary  risks 
of  his  employment. 

This  result  was  traceable  directly  to  the  defendant's  failure 
to  provide  the  moving  car  with  bumpers  in  good  order,  and 
unless  the  proof  showed  (which  it  did  not)  that  plaintiff  him- 
self was  in  some  way  responsible  for  that  condition  of  the  car, 
the  negligence  of  the  defendant  was  established. 

The  question  as  to  the  plaintiff's  contributory  negligence 
was,  I  think,  one  of  fact  for  the  jury.  He  testified  that  when 
the  cars  were  four  or  five  feet  apart,  he  saw  that  the  bumper 
of  the  moving  car  was  lower  than  the  bumper  of  the  stationary 
car.  It  does  n(5t  appear  that  he  observed  that  it  would  pass 
under  the  bumper  of  the  stationary  car,  or  that  there  was  any 
danger  that  the  dead-woods  would  come  together.  On  the 
contrary,  he  appears  to  have  thought  that  the  coupling  could 
be  made  with  the  straight  link  that  was  in  the  draw-head. 
He  had  a  right  to  assume  that  fact,  and  that  the  coupling 
appliances  were  in  good  order.  It  was  only  at  the  moment 
that  the  cars  were  about  to  collide  that  he  discovered  his 
error. 

The  court  cannot  affirm  that,  for  such  an  error  of  judgment, 
induced  as  it  was  to  some  extent  by  defendant's  neglect,  he  is 
to  be  held  to  have  been  careless.  Under  such  circumstances, 
when  the  whole  transaction  is  the  occurrence  of  a  moment,  a 
roan  is  not  to  be  held  responsible  if  he  errs  as  to  the  estimate 
of  the  danger  that  confronts  him.  If  he  acts  the  part  of  a 
prudent  man,  willing  to  and  intending  to  perform  the  duty  to 
which  he  has  been  assigned,  he  has  done  all  that  the  law  de- 
mands of  him,  and  whether  he  acted  such  a  part,  under  the 
circumstances  of  this  case,  was  for  the  jury  to  determine. 

The  judgment  of  the  general  term  should  be  reversed,  and  a 
oew  trial  granted,  with  costs  to  abide  event. 
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MASTBit  AWD  SratTAHT.  —  What  riskf  are  Msnmod  by  tht  sexrant:  Cases 
eolleoted  in  note  to  Magee  r.  North  Pae,  R,  R.  Co,p  12  Am.  St  Rep.  76.  A 
servant  has  a  right  to  rely  upon  his  master's  inquiry,  and  to  assume  that  all 
things  are  fit  and  suitable  for  the  use  he  is  directed  to  make  of  them:  JVoyes 
T.  North  P.  C.  R.  R.  Co.,  78  Cal.  430;  12  Am.  St.  Rep.  69;  for  the  master  is 
bound  to  exercise  reasonable  care  in  providing  suitable  machinery,  safe  ap- 
pliances, and  proper  means  for  the  performance  and  carrying  on  of  his  work 
by  his  senrants:  Oriffin  v.  ^of^on  etc  R.  R.  Co.,  148  Mass.  143;  12  Am.  St. 
Rep.  526,  and  note. 

CoNTRiBUTORT  Neolioknob.  —Instances  of  what  has  been  considered  oon* 
tributory  negligence:  Lommitte  etc  R.  R.  Co,  ▼.  Hall,  87  Ala.  708;  13  Am. 
St.  Rep.  84,  and  particularly  oases  cited  in  note;  Bridffer  T.  AshevUle  etc 
R.  R.  Co.,  27  S.  a  466;  13  Am.  St  Rep.  663,  and  note. 


Bernheimeb  v.  Bindskopf. 

[118  New  Yobk,  42a.] 

AssiGKMSNT  roR  Bbnetit  OF  Crsditors  —  BuRDBK  OF  pROOV.  ^  On#  who 
attacks  an  assignment  for  the  benefit  of  creditors  as  being  fraudulent 
must  assume  the  burden  of  proof,  if  the  assignment  is  valid  on  its  face. 

Fraud  in  av  Assiqnicrnt  for  thr  Brnkvit  of  Crkditobs  will  not  bb 
Prbsumbd.  It  must  be  proved,  and  if  there  is  room  left  for  an  honest 
intention,  the  proof  of  fraud  is  wanting. 

Indorsembnt  of  a  Nofb  Giybn  for  a  Debt  of  Onb  of  thb  Pastnbrb 
in  the  firm  name,  which  is  mentioned  as  a  preferred  debt^  in  an  assign* 
ment  by  the  firm  for  the  benefit  of  creditors,  will  be  presumed,  in  an 
action  to  avoid  such  assignment  pM  fraudulent^  to  have  been  made  with 
the  assent  of  all  of  the  members  of  the  firm. 

Indorskmrnt  of  a  Kotb  in  thb  Firm  Namb  to  Sbcurb  a  Liabiutt  of 
AN  Individual  Partner,  when  the  fijrm  is  insolvent,  is  not  fraudulent 
as  against  firm  creditors,  providing  that  it  is  done  for  an  honest  purpose, 
and  with  the  consent  of  the  members  of  the  firm,  and  the  indorsee  did 
not  know  that  the  firm  was  insolvent. 

Consideration  for  Indorsement  for  Partnbrsbip. — The  snrrender  of 
a  note  of  a  partner  which  was  then  due,  and  the  taking  of  a  new  note 
in  place  thereof,  payable  in  one  year,  is  a  sufficient  consideration  to  sup- 
port the  indorsement  of  the  latter  by  the  firm,  and  the  creditors  of  the 
partnership  cannot  avoid,  as  a  fraud  upon  them,  an  assignment  by  the 
firm  in  which  the  indorsed  note  is  one  of  the  preferred  debts. 

AniGNMBNT  FOR  THB  BENEFIT  OF  CREDITORS  —  STATEMENT  OF  THB  NaTURB 

OF  LiABiLFTT.  —  There  is  no  fraudulent  misstatement  of  the  nature  of 
liability  when  a  note  is  described  as  having  been  discounted  by  the  as- 
signors and  held  by  M.  N.,  when  in  truth  such  note  was  indorsed  by 
the  assignors,  and  was  in  favor  of  M.  N.,  and  was  taken  by  him  in  pay- 
ment of  the  pre-existing  debt  of  one  of  a  firm  consisting  of  the  assignors. 

A,  Blumenstiel^  for  the  appellants. 
NathanUl  Myers,  lor  the  respondents* 
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Brown,  J.  This  action  was  brought  by  the  plaintiffs,  who 
are  judgment  creditors  of  the  firm  of  Bindskopf  Brothers  &  Co., 
to  set  aside  a  general  assignment  made  by  that  firm  to  the 
defendant  Jacob  W.  Mack,  September  19, 1884,  on  the  ground 
that  it  was  made  to  hinder,  delay,  and  defraud  creditors. 

It  is  alleged  that  this  result  was  sought  to  be  accomplished 
by  preferring  in  the  assignment  numerous  claims,  some  of 
which  were  fictitious,  and  for  none  of  which  the  firm  was 
liable. 

The  defendants  introduced  no  evidence  on  the  trial,  and  the 
court  found  as  facts  that  none  of  the  preferences  were  fictitious, 
or  for  an  amount  for  which  said  firm  was  not  justly  liable, 
and  were  not  made  for  the  purpose  of  reserving  any  portion 
of  the  property  for  the  benefit  of  the  assignors,  or  for  the  pur* 
pose  of  hindering,  delaying,  or  defrauding  their  creditors. 

The  burden  of  establishing  by  competent  and  sufficient  tes^ 
tiroony  the  allegations  of  the  complaint  rested  upon  the  plain- 
tiffs, and  the  findings  of  the  trial  court  having  been  affirmed 
by  the  general  term,  the  judgment  must  be  sustained  in  this 
court,  unless  the  evidence  will  admit  of  no  other  inference  ex- 
cept that  which  plaintiffs  claim  for  it. 

The  first  and  main  ground  upon  which  the  assignment  is 
assailed  is,  that  the  preference  to  Max  Nathan  for  the  sum  of 
twenty-five  thousand  dollars,  the  amount  of  a  promissory  note 
made  by  James  Thompson  &  Co.,  and  indorsed  in  the  name 
of  Bindskopf  Brothers  &  Co.,  is  not,  based  on  a  firm  liability, 
valid  as  against  firm  creditors.  It  appears  that  in  December, 
1881,  upon  the  application  of  the  defendant  Buchman,  a  mem» 
ber  of  the  assigning  firm,  and  >  for  the  benefit  of  his  daughter, 
Mr.  Nathan  loaned  twenty-five  thousand  dollars  to  James 
Thompson  A  Co.,  and  received  therefor  their  note  indorsed  by 
Buchman,  payable  one  year  after  date.  This  note  was  re- 
newed in  January,  1883,  and  about  the  time  of  its  maturity, 
in  1884,  Nathan  refused  to  renew  it,  unless  it  was  indorsed  by 
the  firm  of  Bindskopf  Brothers  &  Co.,  and  thereupon  Mr. 
Buchman,  in  Nathan's  presence,  indorsed  on  the  renewal  note 
the  name  of  said  firm,  and  Nathan  surrendered  the  old  note, 
and  accepted  the  renewal  for  one  year.  At  that  time  Binds- 
kopf Brothers  A  Co.  were  insolvent,  but  Nathan  was  not  aware 
of  that  fact  The  firm  did  not  then  contemplate  an  assign- 
ment, but  hoped  to  be  able  to  pay  their  debts  in  full.  The 
plaintiffs  attack  the  validity  of  the  preference  of  this  note  in 
the  assignment  on  three  grounds:  1.  That  the  assignors  were 
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Dot  liable  on  tbe  note,  liinleBS  all  the  members  of  the  firm  au- 
thorised and  consented  to  the  indorsement,  and  that  the  bur- 
den was  on  the  defendant  to  establish  authority  in  Buchmaa 
to  make  the  indorsenient;  2.  That,  assuming  that  the  firm 
authorised  the  indorsement,  it  was,  in  effect,  an  appropriation 
•of  partnership  property  to  the  payment  or  the  debt  of  an  indi- 
vidual partner  made  when  the  firm  was  insolvent,  and  hence 
«  fraud  upon  the  firm  creditors;  3.  That  there  was  a  fraudu- 
lent misstatement  in  the  deed  of  assignment  of  the  nature  of 
the  liability  of  the  assignors  upon  the  note. 

I  shall  briefly  discuss  these  questions  in  the  order  in  which 
they  are  stated. 

The  plaintiffs  have  cited  a  multitude  of  authorities  to  show 
that  a  holder  of  a  note  of  a  firm  given  by  one  partner  for  his 
private  debt,  or  for  a  matter  outside  of  the  firm  business,  and 
known  to  be  such  by  the  holder,  must,  in  an  action  upon  the 
note  against  the  firm,  prove  that  the  other  partners  who  did 
not  sign  consented  to  be  bound  by  the  contract.  Such  is  un- 
doubtedly the  law.  Each  partner  is  the  agent  of  the  firm  only 
as  to  matters  within  the  scope  of  the  partnership  business; 
and  if  one  partner  gives  a  partnership  note  for  his  own  debt 
without  the  consent  of  his  copartners,  it  is  void  in  the  hands 
•of  any  party  having  knowledge  of  the  purpose  for  which  it 
was  given.  Such  a  note  does  not  bind  the  other  partners  with- 
out their  consent,  and  the  burden  of  establishing  such  consent 
rests  on  the  holder  of  the  note. 

.  The  respondents  do  not  deny  these  legal  propositions,  but 
they  do  deny  their  application  to  this  action.  They  would  be 
applicable,  and  full  effect  would  be  given  to  them,  if  Nathan 
was  suing  the  firm  on  the  note,  and  the  firm  liability  was  de- 
nied. But  the  issue  here  is  a  very  different  one  from  what  it 
would  be  in  an  action  by  Nathan  against  the  firm. 

The  plaintiffs,  and  not  the  firm,  are  here  attacking  the  va- 
lidity of  the  note.  As  between  Nathan  and  the  firm,  the  firm 
liability  and  the  validity  of  the  indorsement  is  admitted. 
Nathan  is  not  called  upon  to  prove  anything.  He  is  not  a 
party  to  the  suit,  and  is  not  before  the  court  in  any  capacity, 
and  cannot  l)e  heard.  The  issue  is  solely  between  the  plain- 
tiffs and  the  assignee.  The  attack  is  upon  the  assignee's  title 
to  the  firm  property,  and  to  his  right  to  administer  upon  it  un- 
der the  trust  deed.  The  trust  deed  is  alleged  to  be  fraudulent 
because  of  the  admission  and  direction  to  pay  a  fictitious  debt. 
The  admission  of  the  validity  of  the  indorsement  is  the  frauda- 
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lent  act  which  plaintiffs  claim  destroys  the  assignee's  title  to 
the  property.  In  substance,  plaintiffs  allege  that  the  assignee 
is  not  entitled  to  retain  the  firm  property  and  dispose  of  it  in 
accordance  with  the  terms  of  the  assignment,  for  the  reason 
that  the  purpose  to  which  he  is  directed  to  apply  it  is  a  fraudu- 
lent one,  and  the  fraud  is  alleged  to  consist  in  directing  the 
payment  of  a  debt  for  which  the  firm  was  not  liable,  and  which 
i8  in  fact  a  debt  or  liability  of  an  individual  member  of  the 
firm.  Obviously  upon  such  an  issue  the  burden  is  upon  the 
plaintiffs  to  establish  their  complaint  Among  all  the  cases 
cited  in  the  appellants'  brief,  there  is  not  a  single  authority 
holding  that  in  an  action  of  this  character  the  burden  is  on 
the  assignee  to  prove  the  validity  of  the  assignment,  or  the  lia- 
bility of  the  firm  for  the  debts  the  assignee  is  directed  to  pay* 
None,  I  think,  can  be  found.  The  assignment  is  valid  upon 
its  face,  and  the  presumption  as  to  its  entire  validity  must  pre- 
vail until  the  contrary  appears  by  evidence;  and  in  this  action 
an  inference  cannot  be  drawn  that  the  firm  are  not  liable  on 
fbe  note  firom  proof  of  the  fact  that  it  does  not  represent  a 
firm  debt,  because  non  constat  it  may  have  been  indorsed  with 
the  consent  and  by  direction  of  all  the  members  of  the  firm, 
and  that  fact  must  be  negatived  before  the  assignee  is  put  upon 
his  defense.  In  the  absence  of  all  evidence  on  that  question, 
the  only  proof  before  the  court  was  the  acknowledgment  of  the 
debt  in  the  assignment,  and  the  presumption  of  the  validity  of 
that  instrument  required  the  court  to  assume  the  consent  of 
the  firm  to  the  indorsement.  Fraud  cannot  be  presumed.  It 
must  be  proven,  and  if  there  is  left  room  for  the  inference  of 
an  honest  intent,  the  proof  of  fraud  is  wanting:  Shtdtz  v.  Hong" 
land,  85  N.  Y.  469;  Baird  v.  Mayor  etc.,  96  Id.  567;  KingsUy 
V.  City  of  Brooklyn,  78  Id.  215;  Bank  of  Silver  Creek  v.  Ttdeott^ 
22  Barb.  550;  Crook  v.  Eindskopf,  105  N.  Y.  476. 

The  evidence  on  this  branch  of  the  case,  so  far  from  afford- 
ing the  appellants  ground  for  an  exception,  would  not  have 
sustained  a  finding  that  the  indorsement  was  without  the  firm 
consent  On  that  question  the  plaintiffs  introduced  no  evi- 
dence. 

But  it  is  argued  the  note  may  have  been  indorsed  with  the 
consent  of  all  the  partners,  and  be  a  valid  contract  between 
them  and  the  holder;  still  as  it  was  made  when  the  firm  was 
insolvent,  and  to  secure  a  liability  of  an  individual  partner,  it 
is  in  law  fraudulent  against  the  firm  creditors.  Menagh  v. 
WhiiweU,  52  N.  Y.  146,  11  Am.  Rep.  683,  is  the  principal  au- 
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thority  cited  to  eustain  this  claim.  That  action  was  one  for 
the  conTersion  of  property  against  the  sheriff  of  Ontario 
County,  and  arose  out  of  sales  of  firm  property  under  exe- 
cutions in  favor  of  firm  creditors.  The  plaintiff  made  title 
to  four  fifths  of  the  property  through  a  sale  of  the  interest  of 
two  of  the  partners  under  chattel  mortgages  given  by  said 
partners  to  their  individual  creditors  when  the  firm  was  insol- 
vent. Before  the  executions  were  issued  to  the  sheriff,  the  re- 
maining partner  sold  and  transferred  his  interest  in  the  firm 
property  to  a  person  not  a  member  of  the  firm.  The  plaintiff 
had  judgment,  which  was  afiirmed  at  the  general  term.  It  was 
sought  in  this  court  to  sustain  the  judgment  on  the  theory  thai 
as  the  equities  of  firm  creditors  can  only  be  worked  out  against 
firm  property  through  the  equities  of  the  partners,  that,  as  all 
the  members  of  the  firm  had  severally  conveyed  to  different 
persons  their  respective  interests  in  the  firm  property  before 
the  levy  by  the  sheriff,  the  equities  of  the  partners  to  have  the' 
property  applied  to  pay  firm  debts  had  been  released  or  waived, 
and  with  them  had  gone  the  equity  of  the  creditors  that  was 
dependent  upon  them,  and  consequently  the  purchaser  from 
the  individual  partners  had  become  vested  with  the  corpus  of 
the  property.  This  claim  was  asserted  on  the  authority  of 
Coover^s  Appeal^  29  Pa.  St.  9;  70  Am.  Dec.  149.  The  absurd 
results  which  would  follow  such  a  rule  were  shown  by  the  • 
opinions  of  judges  Rapallo  and  Allen,  and  this  court  held  that 
the  purchaser  took  only  the  interests  of  each  partner  after  the 
firm  debts  were  paid  and  the  equities  between  the  partners  ad- 
justed, and  that  the  corpus  of  the  property,  notwithstanding 
the  transfer  by  the  several  partners  of  their  individual  interest, 
still  remained  firm  property,  and  subject  to  levy  on  execution 
against  it  by  firm  creditors.  In  that  case  the  firm  were  not 
liable  to  the  mortgagees,  through  whom  plaintiff  made  her 
title,  and  there  was  no  transfer  of  firm  property  to  pay  a  debt 
of  the  firm;  and  it  is  not  an  authority  in  a  case  where  the  firm 
has  made  itself  liable  for  the  debt  which  the  firm  property 
was  appropriated  to  pay. 

The  rule  that  it  is  a  fraud  upon  firm  creditors  for  a  mem- 
ber of  a  firm  to  take  firm  property,  and  apply  it  to  his  indi* 
vidual  debt,  or  for  an  insolvent  firm  to  apply  firm  property  to. 
the  payment  of  the  debt  of  any  individual  partner,  is  well 
settled:  Ransom  v.  Van  Deventery  41  Barb.  307;  Wilson  v. 
Roberisonj  21  N.  Y.  587. 

But  the  question  here  is.  Do  the  facts  bring  this  case,  oofi- 
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clofiiTelyt  within  that  ruleT  There  is  no  principle  of  law 
which  forbids  a  partnership  from  entering  into  obligations  out* 
Bide  of  the  scope  of  the  partnership  business,  provided  it  if 
done  with  an  honest  purpose,  and  with  the  consent  of  all  the 
members  of  the  firm.  And  partnership  property  may  be  trans- 
ferred to  pay  a  joint  debt  for  which  the  firm  is  liable,  outside 
of  the  partnership  business,  and  the  joint  creditors  will  obtain 
agood  title  to  the  property:  Sawuiers  v.  Seillyy  lOS  N.  Y.  1^ 
18;  59  Am.  Rep.  472.  And  when  there  is  a  good  considera- 
tion to  support  a  contract  of  the  firm,  outside  of  the  scope  of 
the  firm  business,  I  take  it,  a  firm  creditor  haying  no  lien 
upon  the  firm  property  has  no  legal  ground  for  complaint  if 
firm  property  is  appropriated  to  pay  such  obligation,  even 
though  the  firm  was  insolvent  at  the  time  it  entered  into  the 
contract  The  contract  being  legal,  and  there  being  no  actual 
Ifaud,  it  may  be  enforced  against  the  firm,  and  hence  it  is  not 
fraudulent,  in  law,  if  firm  property  is  applied  to  pay  the  debt. 
Vie  must,  in  considering  this  branch  of  the  case,  assume  the 
firm  to  be  liable  on  the  note  when  the  assignment  was  made; 
and  we  are  thus  brought  to  the  question  whether  the  proof  as 
to  the  circumstances  under  which  that  liability  was  contracted 
was  such  as  to  establish,  against  firm  creditors,  fraud,  either  in 
law  or  in  fact  If  the  proof  had  shown  that  Nathan  knew  of 
the  insolvency  of  the  firm,  at  the  time  he  renewed  the  note, 
smd  that  an  assignment  was  then  impending,  or  had  there  been 
no  consideration  for  the  indorsement,  a  difierent  conclusion 
would  have  been  permitted.  But  there  was  no  evidence  that 
Kathan  knew  the  firm  was  insolvent,  and  it  appeared  that, 
upon  accepting  the  renewal  note,  he  surrendered  the  old  note 
and  extended  the  time  for  the  payment  of  the  debt  for  one 
year.  This  made  him  a  holder  for  value,  and  constituted  a 
good  consideration  for  the  new  note:  National  Bank  v.  Places 
86  N.  Y.  444. 

In  Menagh  v.  Whitwellj  52  N.  Y.  146,  11  Am.  Rep.  688,  and 
all  kindred  cases,  there  was,  substantially,  a  donation  of  firm 
property  to  pay  the  debt  of  an  individual  partner,  without  any 
consideration  moving  to  the  firm.  Here  there  was  a  consid- 
eration; and  in  this  very  essential  fact  the  case  under  con- 
sideration differs  from  all  the  cases  cited  by  the  appellants  in 
which  the  principle  cited  has  been  applied.  All  of  them  are 
cases  where  the  assignment  itself  preferred  debts  of  individ- 
ual partners,  or  where  the  property  was  transferred  directly  to 
pay  individual  debts.    The  conclusion  that  indorsing  the  note 
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was  fraudulent  in  law,  as  against  the  creditors  of  the  firing  is 
not  therefore  permitted. 

It  further  appeared  that  the  business  relations  between 
Rindskopf  Brothers  ft  Co.  and  Thompson  &  Co.  were  mors 
or  less  intimate,  and  we  cannot  say  that  the  assignors  did  not 
receive  a  benefit  from  the  renewal  of  the  note  and  the  exten- 
sion of  the  payment  of  the  debt  for  a  year.  The  failure  of 
Thompson  &  Co.  and  of  Buchman  to  pay  the  note  in  ques^ 
tion  might  have  precipitated  the  failure  of  Rindskopf  Broth- 
ers &  Co.,  which  the  evidence  shows  they,  at  that  time,  hoped 
to  avoid.  The  trial  court  was  entitled  to  give  weight  to  such 
considerations  in  determining  the  intent  of  the  assignors,  and 
the  evidence  was  sufficient  to  negative  the  inference  of  a  fraud- 
ulent  purpose  on  their  part  in  making  the  Indorsement.  I 
think,  therefore,  the  exception  to  the  findings  of  the  court, 
that  the  preference  of  the  Thompson  note  was  for  a  debt  for 
which  the  firm  was  justly  liable,  and  was  not  fraudulent,  and 
to  the  refusal  to  find  that  the  firm  received  no  consideration 
for  such  indorsement,  cannot  be  sustained.  Nor  is  the  objeo*. 
tion  well  taken  that  there  was  a  fraudulent  misstatement  of 
the  nature  of  the  liability  on  the  indorsement  of  the  note. 

The  preference  in  the  assignment  was  as  follows: — 

^  Max  Nathan  of  said  city  of  New  York.  For  the  sum  of 
$99,900.86;  .  .  •  $25,000  thereof  for  the  amount  of  a  certain 
promissory  note  for  that  amount  made  by  the  firm  of  James 
Thompson  &  Co.,  dated  January  21,  1884,  payable  twelve 
months  after  its  said  date,  indorsed  by  said  assignors,  and  dia- 
oounted  by  and  held  by  said  Max  Nathan.'' 

Criticism  is  made  upon  the  word  ^^discounted,**  and  that 
the  direction  to  pay  is  absolute,  whereas  the  liabOity  was  eon* 
tingent.  There  is  no  attempt  made  to  make  it  appear  that 
the  note  was  for  the  accommodation  of  the  assignors,  and  tbo 
statement  of  the  liability  was  not  calculated  to  mislead.  On 
the  face  of  the  note,  Thompson  &  Co.  were  the  real  debtors, 
and,  upon  payment,  the  assignee  would  be  entitled  to  take  and 
enforce  the  note  against  that  firm. 

Numerous  other  preferences  in  the  assignment  are  claimed 
to  be  fraudulent,  and  at  considerable  length  and  with  great 
earnestness  have  been  pressed  upon  the  attention  of  the  oourt 
by  the  learned  counsel  for  the  appellants.  The  questions  pre* 
sented  are  mainly  ones  of  fact.  We  have  considered  them  all 
fully,  but  find  nothing  which  would  justify  the  reversal  of  the 
judgment 
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Upon  those  matters  we  concur  in  the  opinion  of  the  learned 
judge  who  heard  the  case  at  special  term. 

The  judgment  should  be  affirmed,  with  costs. 


Fraitb.  —  As  TO  THB  BuRPBif  OF  pBOOF  in  fraQdulent  oonveyanoaiy  and 
in  cases  of  firaad  generally:  Note  to  Broum  v.  MUchell,  11  Am.  St.  Rep.  788. 
Where  an  assignment  for  the  benefit  of  credftors  is  sought  to  be  impeached 
mM  frandnlent,  the  harden  is  upon  the  assailants  to  prove  the  fraud:  Jadtmm 
▼.  Harby,  70  Tex.  410;  In  re  Harris^  81  CaL  350.  But  an  assignment  «r 
transfer  of  property  by  a  debtor  to  his  oreditor»  not  made  in  the  usual  and 
ordinary  course  ol  buriness,  is  prima  fade  fraudulent:  Qa^reif  t.  MWar^  80 
Id.  420;  WoMUmm  t.  HmMtingUm^  78  Id.  6781 
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CoTxvAirr  or  Wabxahtt,  Pvbuo  Easement  whxii  vot  a  Bbsaoh  of.  » 
The  fact  that  part  of  the  land  conveyed  with  a  covenant  of  warrantgr 
was,  at  the  time  of  the  conveyance,  a  highway,  and  used  as  sucfaf  is 
not  a  breach  of  such  covenant,  because  the  grantee  is  presumed  to  have 
known  of  the  existence  of  the  public  easement,  and  to  have  purchased 
upon  a  consideration  in  reference  to  the  situation  in  that  respect! 

CToYXHAHT  OF  Wabbantt,  Pubuo  Easbmbht  whbn  a  Brxagh  of. — Ths 
existence  of  a  public  easement,  such  as  a  right  of  way  for  a  publie 
street,  when  the  grantee  has  no  notice  of  the  right  to  such  easemanti 
and  there  was  no  indication  of  a  highway  or  street  on  the  property  al 
tiie  time  of  his  purchase^  is  a  breach  of  a  covenant  of  warranty. 

Bbs  JoinoATA. — A  finding  that  a  piece  of  land  had  been  dedicated,  aa* 
eepted,  used,  and  occupied  as  a  public  street  more  than  twenty  yeara 
before  the  commencement  of  the  action,  is  not  conclusive  against  the  de- 
fendant in  a  subsequent  action  that,  at  the  time  he  purchased  such  land» 
and  within  such  twenty  years,  he  had  notice  of  the  existence  of  suck 
street,  or  that  its  use  was  so  notorious  that  he  must  be  deemed  to  have 
notice  of  it. 

F.  E.  TibheiU  and  J.  H.  Jennings,  for  the  appellant. 
P.  0.  BoiUonj  for  the  respondents. 

Bradley,  J.  The  action  was  brought  for  an  alleged  breach 
0f  covenant  of  warranty,  commonly  known  as  covenant  for 
quiet  enjoyment,  in  a  deed  made  by  the  defendant's  testator 
conveying  to  Byron  A.  Todd,  lot  1,  in  block  8o,  in  the  village 
of  Ithaca,  and  which  the  latter  by  deed,  with  like  covenant, 
afterwards  conveyed  to  the  plaintiff.  The  alleged  breach  was 
the  eviction  of  the  plaintiff,  by  the  village  of  Ithaca,  from  a 
portion  of  the  lot  which  had,  before  such  conveyance  to  Todd, 
been  appropriated  as  a  part  of  a  public  street.     The  trial 
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court  held  that  no  breach  resulted  from  snch  appropriation 
and  eviction,  and  nonsuited  the  plaintiff.  It  must  be  deemed 
(he  settled  doctrine  in  this  state  that  the  fact  that  part  of 
land  conveyed  with  covenant  of  warranty  was,  at  the  time 
of  conveyance,  a  highway,  and  used  as  such,  is  not  a  breach  of 
the  covenant.  This  is  so,  for  the  reason  that  the  grantee  must 
be  presumed  to  have  known  of  the  existence  of  the  public  ease- 
ment, and  purchased  upon  a  consideration  in  reference  to  the 
situation  in  that  respect:  Whiibeck  v.  Cook^  15  Johns.  483;  8 
Am.  Dec.  272;  Huyck  v.  Andrews,  113  N.  Y.  85;  10  Am.  St. 
Rep.  432.  And  such  is  the  rule  in  Pennsylvania:  Patterson  v. 
Arthurs,  9  Watte,  152;  WUson  v.  Cochran,  46  Pa.  St.  229. 

But  it  is  contended,  on  the  part  of  the  plaintiff,  that  such 
presumption  did  not  arise  in  this  instance,  because  there  was, 
at  the  time  of  the  purchase  by  his  grantor,  or  by  him,  no  in- 
dication of  a  street  upon  the  lot;  and  that  the  court  erred  in 
refusing  to  submit  to  the  jury  the  question  whether,  at  the 
time  of  the  purchase  of  Todd  from  Estey,  the  strip  of  land  in 
question  was  actually  and  so  obstructed  as  to  preclude  the 
presumption  of  any  public  easement  there;  and  whether  there 
was  then,  or  at  the  time  of  the  plaintiff's  purchase,  any  indi- 
cation of  a  public  street  there;  also,  whether  the  plaintiff  had 
notice,  either  actual  or  constructive,  of  the  public  easement; 
and  whether  the  land  in  question  was  embraced  in  the  con- 
veyance of  Estey  to  Todd.  The  defendant's  testator  took  title 
by  deed  in  September,  1847,  and  conveyed  May  1,  1869,  to 
Todd,  who  made  the  conveyance  to  the  plaintiff  in  August, 
1876. 

The  conclusion  was  warranted  by  the  evidence  that  neither 
Todd  or  the  plaintiff  had  any  knowledge,  at  the  time  of  the 
purchases  by  them,  respectively,  of  the  existence  of  any  street, 
or  of  the  right  in  the  public  to  one,  upon  the  lot.  That  fact 
of  itself  is  probably  not  important  if  the  situation  was  such  as 
to  indicate  it.  This  lot  is  bounded  on  the  east  by  Tioga  Street, 
and  it  is  claimed,  and  there  is  some  evidence  tending  to  prove, 
that  the  northeast  corner  of  the  lot  extended  to,  or  very  near 
to,  Cascadilla  Creek,  which  runs  northwesterly.  The  complaint 
is,  that  the  plaintiff  was  evicted  from  twelve  and  a  half  feet 
in  width  at  that  corner  next  to  the  creek.  There  is  evidence 
tending  to  prove  that,  in  1848,  Estey  caused  three  oak  piles  to 
be  driven  in  the  creek  at  this  corner,  and  that  he  then  claimed 
to  own  the  land  to  where  the  piles  were  placed;  that  when 
Todd  purchased,  Estey  claimed  that  the  northeast  corner  of 
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4he  lot  went  into  the  creek;  that  there  was  then  no  indication 
-of  a  highway  or  street  there,  but  that  the  fence  extended  to 
within  two  feet  of  the  creek,  at  which  point  was  located  the 
fence-post,  and  that  the  post  and  the  fence  there  had  the  ap- 
pearance of  having  been  standing  a  long  time;  that  the  situa- 
tion was  not  changed  any  at  the  time  of  the  plaintiff's  pur- 
chase, except  that  the  north  panel  of  the  fence  had  been  taken 
•out  simply  to  enable  the  occupant  of  the  lot  to  pass  from  Tioga 
Street  to  a  barn  erected  on  the  back  end  of  the  lot,  and  that 
there  were  some  other  apparent  obstructions,  further  down 
the  creek,  to  the  use  Of  its  bank  as  a  public  street. 

In  1881,  the  village  of  Ithaca  commenced  an  action  against 
the  plaintiff  to  enjoin  him  from  maintaining,  as  he  persisted 
in  doing,  a  fence  at  the  northeast  corner  of  the  lot  extending 
near  to  the  creek,  and  that  action  resulted  in  a  judgment 
perpetually  restraining  him  from  maintaining  a  fence  nearer 
than  twelve  and  a  half  feet  from  the  creek,  which  space  was 
determined  to  be  within  a  public  street  extending  along  the 
southerly  bank  of  the  creek  from  Tioga  Street  on  the  east 
down  the  creek  to  Sears  Street.  And,  from  the  record  in  that 
action,  it  appears  that  a  strip  of  land  there,  twelve  and  a  half 
feet  in  width,  had  been  dedicated  to  the  public  use  as  a  street 
more  than  twenty  years  before  the  cgntroversy  between  the 
parties  to  that  action  arose. 

Upon  this  state  of  facts  arises  the  question  whether  it  was 
properly  held,  as  matter  of  law,  that  the  conveyance  must,  in 
effect,  be  deemed  to  have  been  made  to  Todd  or  to  the  plain- 
tiff subject  to  the  public  easement,  although  the  conclusion  of 
fact  was  permitted  that  they  severally  purchased  without  any 
notice  of  it,  and  that  there  was  then  no  indication  of  any  street 
on  the  premises.'  To  so  hold  is  going  further  than  did  the 
court  in  Whitbeek  v.  Cook^  supra.  There  it  was  properly  as- 
sumed that  the  highway  was  in  use,  as  such,  and  may  have 
been  seen  by  the  purchaser,  that  he  must  be  presumed  to  have 
known  of  its  existence,  and  therefore  purchased  in  reference 
to  it.  Such  were,  substantially,  the  views  of  the  court  in  TfiZ- 
9on  V,  CochraUj  9upra.  And  in  Patterson  v.  Arthurs^  «upra, 
Mr.  Justice  Kennedy,  in  delivering  the  opinion  of  the  court, 
said  that  *'  it  is  fair  to  presume  that  every  purchaser,  before 
he  closes  his  contract  for  his  purchase  of  land,  has  seen  it,  and 
made  himself  acquainted  with  its  locality,  and  the  state  and 
condition  of  it,  and  consequently,  if  there  be  a  public  road  or 
highway  open  or  in  use  upon  it,  he  must  be  taken  to  have  seen 
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it,  and  to  have  fixed  in  his  own  mind  the  price  that  he  was 
willing  to  give  for  the  land  with  reference  to  the  road."  In 
the  later  case  in  that  state,  of  PeopU^t  Savings  Bank  v.  Alex' 
ander^  Pennsylvania,  April,  1886,  it  was  held  that  the  fact 
that  a  street  had  been  lawfully  laid  out  and  not  opened  was 
such  a  defect  in  the  title  which  the  vendor  had  undertaken  to 
convey  as  to  relieve  the  purchaser  from  the  obligation  to  per- 
form his  executory  contract  of  purchase.  The  only  other  case 
in  our  state,  referring  to  the  subject,  to  which  our  attention  has 
been  called,  is  Rea  v.  Minkler^  5  Lans.  196,  where  it  was  held 
that  the  existence  of  a  private  way  on  the  premises,  conveyed 
with  warranty,  constituted  a  breach  of  the  covenant  And 
there  Mr.  Justice  Miller,  after  citing  the  Whitbeck  casei  and 
assuming  that  it  went  to  the  extent  of  holding  that  a  highway 
in  existence  at  the  time  of  the  sale,  and  for  a  long  time  pre- 
viously, is  not  a  breach  of  a  covenant  of  warranty,  he  thought 
there  was  a  broad  distinction  between  a  public  and  private 
right  of  way,  and  added:  ^*  While  the  latter  might  be  unknown 
to  a  purchaser,  the  former,  running  through  a  farm,  would  be 
seen  when  purchased." 

So  far  as  relates  to  a  private  right  of  way,  this  is  supported 
by  Huyck  ▼.  Andrews^  supra.  The  exemption  of  the  easement 
of  the  public  in  a  highway  from  the  operation  of  the  oovenant 
of  warranty  evidently  rests  upon  the  presumption  arising  from 
the  opportunity  furnished  to  the  purchaser  by  its  apparent  ex- 
istence or  use  to  take  notice  of  it,  and  when  that  is  the  situa- 
tion, the  purchaser  is  charged  with  knowledge  of  it.  But  when 
no  such  opportunity  exists,  and  no  means  of  notice  of  the 
existence  of  the  right  to  a  public  easement  is  open  to  observa- 
tion upon  the  premises,  there  is  no  well-founded  reason  to  sup- 
port the  proposition  that  the  subsequent  appropriation  by  the 
public,  in  the  exercise  of  such  pre-existing  right  of  a  portion 
of  the  land  conveyed,  is  exempt  from  the  operation  of  the 
covenant  of  warranty.  In  such  case,  it  cannot  be  said  that 
the  purchaser,  without  notice  of  the  existing  burden  upon  the 
land,  has  taken  title  in  reference  to  it,  or  that  he  gets  all  the 
proprietary  right  in  the  premises  which  he  is  permitted  to  as- 
sume was  assured  to  him  by  the  covenant  of  his  grantor. 

That  is  within  it  which,  in  view  of  the  apparent  situation, 
the  deed  purports  to  convey:  Mott  v.  Palmer^  1  N.  Y.  564.  It 
would  not  include  the  public  easement  in  an  open,  visible 
highway  or  street. 

From  these  views  it  follows  that  the  trial  court  should  have 
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submitted  to  the  jury  the  propositions  as  requested,  and  that 
the  direction  of  the  nonsuit  was  error,  unless  the  plaintiff  was 
concluded  upon  those  questions  by  the  judgment  record  in  the 
former  action.  It  there  appears  that  the  court  found  that, 
more  than  twenty  years  prior  to  the  time  that  cause  of  action 
arose  against  the  defendant  therein  (plaintiff  here),  the  strip 
of  land  was  dedicated  by  the  owner  to  the  public  use  as  a 
street;  that  it "'  was  thereupon  accepted,  improved,  and  main* 
tained  as  a  public  street  by  said  village,  and  has  been  used, 
occupied,  and  maintained  as  a  public  street  or  passage-way  for 
persons  and  teams  for  the  period  of  more  than  twenty-five 
years  last  past."  The  judgment  entered  upon  the  decision, 
perpetually  enjoining  the  defendant  in  that  action  from  ob- 
structing the  passage  by  the  public  over  that  strip  of  land^ 
was  conclusive  upon  him  and  his  privies  as  to  the  matters 
determined,  and  as  to  all  matters  which  the  parties  may  have 
legitimately  litigated  and  had  determined  in  that  action:  Jar- 
dan  V.  Van  Epps^  85  N.  Y-.  427;  Pray  v.  Hegeman^  98  Id.  861; 
BeU  V.  Merrifield,  109  Id.  203;  4  Am.  St.  Rep.  486.  But  a 
judgment  is  res  adjudicata  as  to  those  matters  only  which  are 
within  the  subject-matter  of  the  litigation,  and  those  which,  as 
incidental  to  or  essentiaily  connected  with  it,  might  legiti- 
mately have  been  litigated  in  the  action. 

The  question,  and  the  only  issue  necessarily  involved  in  the 
former  action,  was,  whether  there  was  in  the  public  the  right 
to  the  strip  of  land  as  and  for  a  street,  and  when  the  existence 
of  such  easement  was  determined,  the  purpose  of  the  action 
was  accomplished.  To  that  extent  the  adjudication  is  conclu- 
Bive  upon  the  plaintiff.  But  whether  the  place  was  used  as  a 
street,  or  open  or  visible  as  such,  at  the  time  of  the  sale  by 
Estey  to  Todd,  was  not,  so  far  as  appears,  legitimately  within 
the  purview  of  that  action,  or  essentially  for  any  purpose  in- 
volved in  its  determination.  That  fact,  therefore,  was  not 
material  to  that  controversy,  and  for  that  reason  the  plaintiff 
in  this  action  for  breach  of  covenant  is  not  concluded  by  any 
expressions  in  that  respect  in  the  findings  of  the  court  in  the 
former  action:  People  v.  Johnson,  88  N.  Y.  63;  97  Am.  Dec.  770; 
Sweet  V.  TuttU,  14  N.  Y.  465;  Woodgnte  v.  Fleet,  44  Id.  1;  Stouh 
eU  V.  Ckamberiain,  60  Id.  272;  Belden  v.  State,  103  Id.  1;  Cromr 
well  V.  County  of  Sae,  94  U.  S.  351. 

In  the  view  taken,  tl^is  action  and  its  purpose  may  be  con- 
aistent  with  the  existence  in  the  public  of  the  right  which  the 
village  of  Ithaca  in  the  former  action  sought  to  have  deter- 
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mined.  It  does  not  appear  that  such  right  was  dependent 
upon  continuous  user  by  the  public.  Nor  can  it  be  assumed, 
from  what  appears  by  the  record  before  us,  that  such  user  waa 
essential  to  render  the  dedication  and  acceptance  effectual  to 
support  the  public  easement. 

No  other  question  seems  to  require  consideration. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
eosts  to  abide  the  event.         

OovxNAiTT  AQAimn  Emcumbrakois  is  Broksit  by  th«  •zisteDoa  of  any 
kind  of  outstanding  easement  other  than  a  public  highway:  Huydt  y.  Andratm, 
113  N.  Y.  81;  10  Am.  St.  Rep.  432,  and  cases  cited  in  note  as  to  whether 
•aaements  are  breaches  of  covenants  against  encumbrances. 

Rb8  Adjvdzoata.  — As  to  what  matters  former  judgments  aM  ooodusive^ 
MM  note  to  OoMt.  Sternberg,  128  lU.  610;  atUe,  p.  138w 
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Cqmmok  Garribr.  —  Delivery  of  goods,  at  the  place  designated,  in  good  con- 
dition, is  necessary  to  relieve  a  common  carrier  from  liability  as  such; 
and  if  the  consignee,  after  due  notice,  refuses  or  neglects  to  receive  them, 
the  carrier  may  relieve  himself  from  responsibility  by  placing  them  in  a 
warehouse  for  or  on  account  of  the  consignee;  but  so  long  as  the  carriei* 
has  the  custody,  the  duty  devolves  upon  him  to  take  care  of  the  property 
and  preserve  it  from  injury. 

OoMiiGN  Carrikr,  LiABiLrrv,  HOW  Long  Covnyvva.  — Though  goods  ar- 
rive at  their  place  of  destination,  of  which  the  consignee  has  notioe,  and 
they  are  put  at  his  disposal  to  be  taken  away,  and  though  be  does  take 
part  of  them,  he  has  a  reasonable  time  to  remove  the  residue,  and  the  car- 
'rier  remains  answerable  for  the  goods  until  they  are  delivered  in  some 
form  or  another.  So  held  where  a  cargo  of  malt  was  partly  removed 
by  its  consignee  on  the  day  of  its  arrival,  and  the  balance,  not  being  re- 
moved for  seven  days,  was  then  found  to  be  injured  from  dampness,  and 
where  the  jury  had  by  their  verdict  found  that  the  oonsignee  had  not 
been  guilty  of  unreasonable  delay  under  the  airoumstanctt  of  the  case  in 
•not  sooner  removing  such  balance. 

'O.  W.  Bower^  for  the  appellants. 

JawM  M.  Humphrey^  for  the  respondent. 

iHAiaHT,  J.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of  a  cargo  of  malt 
becoming  damp  and  wet.  The  defendants  were  common  car- 
riers of  freight  upon  the  Erie  Canal  and  Hudson  River,  and 
as  such  owned  and  ran  the  canal-boat  W.  W.  Beebe.  On  the 
ttzteenth  day  of  June,  1882,  they  reoeived  from  the  plaintiff 
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thirteen  thousand  bushels  of  Canada  barley  malt,  in  good  or- 
der, to  be  transported  to  the  city  of  New  York.  Thereafter, 
and  on  the  twenty*ninth  day  of  June,  the  cargo  arrived,  and 
notice  was  given  to  the  consignees  of  such  arrival,  who  imme- 
diately, and  on  the  same  day,  commenced  to  unload  the  same* 
taking  out  two  thousand  four  hundred  bushels.  At  the  usual 
hour  the  men  stopped  work,  and  did  not  appear  again  to  con- 
tinue the  unloading  of  the  cargo  until  the  sixth  day  of  July, 
being  the  seventh  day  after  breaking  bulk.  It  was  then  found 
that  the  malt  had  been  injured  by  water,  and  the  consignees 
refused  to  receive  it. 

The  bill  of  lading  provided  that  the  consignees  should  have 
five  week-days,  regardless  of  weather,  in  which  to  discharge 
the  cargo  without  liability  for  demurrage.  In  discharging  the 
cargo  the  malt  had  to  be  shoveled  into  bags  and  taken  and 
carted  away. 

Upon  the  trial,  questions  arose  as  to  whether  the  grain  was 
received  in  good  order,  and  as  to  whether  it  was  damaged  upon 
the  voyage  or  after  it  arrived  in  New  York,  all  of  which  we 
must  regard  as  settled  by  the  verdict  of  the  jury. 

In  submitting  the  case,  the  court  was  requested  by  the  de- 
fendant to  charge  that  ^'if  the  jury  should  find  that  the  car- 
riers offered  to  deliver  the  cargo  after  its  arrival  in  New  York, 
and,  receiving  instructions  as  to  its  disposal,  proceeded  in  pur- 
suance thereof  to  a  place  designated,  and  commenced  to  dis- 
charge the  cargo,  then  the  mere  liability  as  common  carrier 
ceased  after  a  reasonable  time  had  elapsed  to  unload."  This 
request  was  refused  under  the  circumstances  of  the  case,  and 
an  exception  was  taken.  The  court  had  instructed  the  jury 
that  the  consignees  were  entitled  to  a  reasonable  time  in  which 
to  discharge  the  cargo,  and  that  the  jury  were  the  judges  as  to 
what  was  a  reasonable  time,  which  must  be  determined  under 
all  of  the  circumstances  of  the  case;  that  the  defendants  were 
responsible  for  the  cargo  until  it  was  delivered  in  some  form 
or  another;  that  the  mere  putting  of  it  at  the  disposal  of  the 
plaintiff's  agent  to  take  out  the  cargo  did  not  relieve  the  de- 
fendants of  their  responsibility  to  take  care  of  it  while  it  lay 
in  the  harbor  of  New  York,  and  was  not  yet  taken  out  of  the 
boat,  and  until  it  was  removed  either  by  the  plaintiff  or  de- 
fendants they  were  liable  for  the  proper  condition  of  the  cargo; 
and  that  if  it  was  damaged  by  rain  whilst  lying  in  New  York, 
the  defendants  were  liable.  Exceptions  were  taken  to  these 
charges,  and  also  to  the  refusal  of  the  court  to  charge  that 
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^  after  bulk  had  been  broken  and  part  of  it  removed,  and  after 
a  reasonable  time  had  then  elapsed  to  unload  or  remove  the 
remainder  of  the  cargo,  the  liability  of  the  carrier,  as  such, 
ceased."  It  does  not  appear  to  us  that  these  charges,  when 
read  and  considered  together,  present  any  ground  for  error 
which  calls  for  a  reversal  of  the  judgment. 

The  rule,  doubtless,  is,  that  the  common  carrier  of  freight 
by  boat  must,  in  order  to  relieve  himself  from  liability,  deliver 
the  goods  at  the  place  designated  in  good  condition.  Undoubt- 
edly there  may  be  a  constructive  delivery  which  would  termi- 
nate his  responsibility  as  a  carrier,  but  it  must  be  such  as 
would  in  law  be  recognized  aa  a  delivery.  If  the  consignee 
neglect  to  accept  or  to  receive  the  goods,  the  carrier  is  not 
thereby  justified  in  abandoning  them  or  in  negligently  ex- 
posing them  to  injury.  If  they  are  not  accepted  and  received 
when  notice  is  given  of  their  arrival,  he  may  relieve  himself 
from  responsibility  by  placing  the  goods  in  a  warehouse  for 
and  on  account  of  the  consignee,  but  so  long  as  he  has  the 
custody  a  duty  devolves  upon  him  to  take  care  of  the  property 
and  preserve  it  from  injury:  TarbeU  v.  Royal  Exchange  Ship' 
ping  Co.,  110  N.  Y.  170^182;  6  Am.  St  Rep.  850;  Hathom  v* 
Elyy  28  N.  Y.  78;  Fish  v.  Newton,  1  Denio,  45;  43  Am.  Dec 
649;  Price  v.  PowU,  8  N.  Y.  322;  Fmner  v.  Buffalo  etc.  R.  R. 
Co.,  44  Id.  505;  4  Am.  Rep.  709. 

As  to  whether  or  not  the  consignees  proceeded  with  reason* 
able  diligence  to  unload  the  cargo  was,  as  the  trial  court  stated, 
a  question,  under  the  circumstances  of  the  case,  for  the  jury. 
In  order  to  remove  the  malt  from  the  boat,  it  had  to  be  bagged 
and  carted  away.  Whether  this  could  be  done  with  safety,  in 
a  rainy  day,  was  a  question  of  fact.  It  appears  that  Sunday 
and  one  holiday  had  intervened,  and  that  one  or  two  days  had 
been  rainy,  so  that  we  think  a  finding  that  the  consignees  had 
not  unreasonably  delayed  the  unloading  of  the  boat  is  justified 
by  the  evidence.  On  the  sixth  day  of  July,  as  we  have  seen, 
the  cargo  was  found  so  damp  as  to  cause  it  to  be  rejected  by 
the  inspector  of  the  parties.  The  consignees  had  the  right  to 
have  the  malt  inspected  as  it  was  taken  from  the  boat  before 
accepting  it.  The  entire  cargo  could  not  well  be  inspected  at 
the  same  time,  for  that  which  was  on  top  may  have  been  dry 
and  in  good  order,  whilst  that  in  the  bottom  of  the  boat  might 
have  been  wet  and  spoiled.  The  inspector  stood  by  and  ex- 
amined it  as  it  was  taken  from  the  boat,  and  it  was  only  such 
as  passed  his  inspection  that  was  accepted  by  the  consignees. 
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That  which  remained  in  the  boat  at  the  close  of  work  on  the^ 
twenty-ninth  day  of  June  remained  in  the  custody  and  posseSF 
sion  of  the  defendants,  whose  duty  it  was  to  exercise  ordinary 
care  to  preserve  and  protect  it  from  injury^  and  to  allow  the  con- 
eignees  a  reasonable  time  within  which  to  inspect  it  and  take 
it  away,  and  in  case  they  neglected  to  receive  or  take  it  within 
8uch  time,  then  it  was  the  duty  of  the  defendants  to  discharge 
it  in  store  or  warehouse  where  it  would  still  be  protected  from 
the  elements. 

It  consequently  appears  to  us  that  the  defendants  have  no 
ground  of  complaint  as  to  the  charges  made,  and  that  the 
judgment  should  be  affirmed,  with  costs. 


Oabbobs  of  Goods.  —The  liability  of  a  carrier  of  goods  extends  from 
the  time  of  receiving  the  goods  for  carriage  until  they  are  delivered  to  the 
oonsignee  at  the  point  of  destination:  Misaouti  tU.  R»  R.  Co,  y,  ffaynet,  72 
Tez.  176.  As  to  what  is  a  delivery  snflScient  to  terminate  the  liability  of  a 
carrier  of  goods:  TarbeU  v.  R&yal  Bxeh,  Ship.  Co,,  110  N.  T.  170;  6  Am.  St 
Rep.  350,  and  particularly  note;  cases  dted  in  note  to  Mer^nanU*  D,  S  T. 
Co,  T.  Moore,  30  Am.  Rep.  543.  And  where  the  consignee  of  goods  refuses 
to  receive  them,  the  carrier  must  store  them  for  a  reasonable  time:  Raidnn 
T.  MtmphU  etc  Packfti  Co,,  9  Heisk.  564;  24  Am.  Rep.  339;  but  the  carrier 
must  give  the  consignee  notice  of  the  arrival  of  the  goods,  and  allow  him  due 
time  to  take  possession  thereof:  MeAndrew  v.  WfiUhck,  52  N.  T.  40;  II  Anu 
Rep.  657. 

In  Alabama,  the  rule  is  settled  that  a  carrier's  liability  continues  after  the 
goods  have  been  carried  to  the  place  of  destination  and  stored  in  the  depoti 
until  the  eonsignee  has  been  notified  of  their  arrival,  and  been  allowed  a  rea* 
•onaUe  time  to  remove  them,  from  which  time  the  carrier  is  responsible 
merely  as  a  warehouseman:   Western  ffy  Co.  v.  LUtU,  86  Ala.  159. 

In  the  case  of  Union  P.  R*y  Co,  v.  Noifer,  40  Kan.  184,  10  Am.  St  Rep. 
1S3,  it  was  decided  that  if  the  owner  of  goods  shipped  them  over  a  carrier's 
railroad,  and  permitted  them  to  remain  at  the  depot  at  the  point  of  destina- 
taotk  for  an  nnfetoonaUe  time,  the  liability  of  the  carrier  as  such  terminated, 
and  it  was  responsible  merely  as  a  warehousenum.  And  to  the  same  effMt  is 
Mimomi  etc  R.  R.  Co.  y.  Haynu,  72  Tex.  175. 

In  the  ease  ot  Merehantti' D,  <fr  T.  Co,  v.  Moore,  88  111.  136,  30  Am.  Rep.  541, 
where  a  carrier  carried  goods  to  their  destination,  where  they  arrived  late  at 
night  end  stored  them  in  a  secure  warehouse,  which  was  burned  down  next 
morning  without  any  fault  upon  the  part  of  the  carrier,  he  was  not  responsi- 
ble for  the  goods,  even  though  he  had  given  no  notice  to  the  consignee  of  their 
arrivaL  Nor  can  a  carrier  by  water  be  held  responsible  for  the  loss  of  goods 
delivered  at  the  proper  landing-place,  although  there  was  no  warehouse  there, 
and  he  gave  the  consignee  no  notice  of  the  arrival  of  the  goods,  provided  such 
delivery  was  the  uniform  usage;  and  it  makes  no  difference  that  neither  the 
shipper  nor  the  oonsignee  knew  of  such  usage:  Turner  v.  Il^f,  46  Ark.  222; 
55  Am.  Rep.  580.  There  being  no  actual  delivery  of  goods  by  a  carrier  to  the 
eonsignee,  a  eonstmctive  delivery  can  only  be  effected  by  an  agreement  on 
tfae  part  of  the  Mndwr»  either  express  or  implied,  to  hold  the  goods  for  the 
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•onngnee  m  hit  agent,  not  m  carrier:  FarreU  t.  Bkknumi  de.  E.  B.  0(Kf  l€t 
K.  C.  390;  11  Am.  St.  Rep.  760. 

Where  it  was  the  cattom  for  railroad  oompaniea  to  deliTvr  grain  for  tba 
ooongnee  to  one  of  the  publie  warahontee  or««ileYatera'4n  a  otrtain  city  ia^ 
mediately  npon  the  inspection  thereof  by  the  public  grain-inspector*  and  th» 
amount  of  freight  charges  was  determined  by  the  state  weigh-master,  wh» 
weighed  grain  at  snch  elevator,  who  reported  to  the  elerator  company,  wh» 
reported  both  to  the  consignee  and  the  railroad  company,  and  the  railroad 
company  then  made  oat  its  freight  bill,  and  presented  it  to  the  consignee^ 
and  npon  payment  thereof,  made  cat  to  him  a  receipt,  and  notified  the  ele» 
vator  company  of  the  payment  of  freight  charges,  whereupon  the  elcTator 
company  issued  a  warehouse  receipt  to  the  consignee,  in  a  case  where  grain 
arrived  over  defendant's  line  of  railroad  consigned  to  plaintiflb,  was  inspected 
upon  Kovember  25th  and  26th,  weighed  by  the  state  weigh-master,  and  stored 
by  the  company  on  the  26th  in  a  public  warehouse  for  the  benefit  of  tha 
plainti£h  as  consignees,  according  to  the  nsual  custom  in  such  cases,  and  on 
Kovember  27th  the  elevator  company  notified  plaintiib  that  the  grain  had 
been  placed  to  their  credit,  accompanied  with  a  report  of  the  weight,  and  the 
grain  was  afterwards,  on  the  same  day,  Korember  27th,  aocidentaUy  destroyed 
by  fire,  without  the  fault  of  either  plaintiff  or  defendant,  the  liability  of  the 
defendant  as  a  carrier  had  terminated  prior  to  the  Iocs  of  the  grain  by  fire, 
even  though  it  did  not  present  and  demand  payment  of  its  freight  bill  until 
November  29th,  two  days  subsequent  to  the  fire:  Artkw  t.  8L  Paml  €U>R,B» 
Ob.,  88  Minn.  95. 


Dabbow  v.  Family  Fund  Society. 

rU6  New  Yobk,  ttT.J 

MUTCTAL    ASSUBANCB    ASSOCIATION,    ReMBDT    WHKN  It    FaHJB    TO    COLLBCT 

AssESSMXNT  FOB  THB  Dbath  Fund.  — If  a  mutual  assurance  aasociatioa 
iasues  a  policy  to  one  of  its  members  whereby  it  agrees  to  pay,  on  hia 
death,  the  amount  therein  named  "  from  the  death  fund  of  the  associa- 
tion at  the  time  of  such  death,*'  and  if  the  contract  further  provides 
that  whenever  the  death  fund  is  insufficient  to  meet  existing  claims, "  a 
call  shall  be  made  upon  this  entire  class  of  membership  in  force,"  and 
the  association,  after  due  notice  of  death,  neglects  to  make  the  call  neces- 
sary to  produce  the  death  fund  required,  an  action  may  be  sustained 
against  it  for  the  amount  of  a  policy  without  first  resorting  to  proceed- 
ings in  equity  to  compel  the  levying  of  a  call  or  assessment.  This  latter 
remedy  is  cumulative  merely,  and  the  association  cannot  successfully 
urge  its  own  lack  of  duty  in  not  making  a  call  as  a  defense  to  an  action 
brought  upon  its  policy. 

Lm  Iksuranox.  — Suicidb  of  Onb  wbosx  Lifb  o  Insvbxd  OoNnmrrxa 
No  Defxnsb  to  an  action  on  the  policy  of  insurance,  unless  it  comes 
within  some  condition  of  the  contract  of  insurance  relieving  the  insurer 
from  liability  in  such  a  case. 

Cbdokal  Law.  —  Svicidb  was  a  Orimx  at  the  common  law,  but  it  is  not 
a  crime  by  the  laws  of  the  state  of  New  York,  though  an  attempt  to 
commit  it  is. 

Lifb  Iivsdraivcx.  —  Siticidb  of  ah  Assubbd  ixms  kot  Bbubtb  fbom  Lia* 
BiLiTT  the  company  which  has  insured  his  life,  and  kas  issued  a 
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wliioh  provided  tiiftt  it  wm  ''to  be  void  if  the  member  herein  eball  di» 

in  eooaeqnence  of  a  duel,  or  by  the  hands  of  Jnetfce^or  of  any  TiolatioiL 

of  or  attempt  to  violate  any  oriminal  law  of  the  United  States,  or  of  any 

•tate  or  oonntry  in  which  tiie  member  herein  named  may  be,*'  when  by 

.    the  law  of  the  etate^wherem.  the  assured  diss  an  attempt  to  commit  sni- 

.    eids  is  not  a  crime  if  snccessful. 

Iab  IxmnAHCM,  —  OovsTRuonoii  or  Pouor  or  Insuraitcb  mnst  alwaya 

be  in  favor  of  upholding  the  contract,  and  no  oonstmction  working  a 

forfeiture  will  be  given  if  any  other  is  permissible  from  the  language 


Action  on  a  policy  of  inBurance  and  certificate  of  membei^ 
ehip,  issued  upon  the  life  of  James  Darrow. 

Oeorge  Wilcox^  for  the  appellant 

Edgar  T.  Braclett^  for  the  respondent 

Bbadley,  J.  The  defendant  is  an  insurance  assoclatioD 
organized  pursuant  to  chapter  175  of  the  Laws  of  1883.  On- 
January  14,  1885,  James  H.  Darrow  was  admitted  as  a  memr 
ber  of  the  association  by  a  certificate  and  policy  or  undertak- 
ing, whereby,  upon  the  terms  and  conditions  mentioned  in  it^ 
the  defendant  bound  itself  to  pay  to  the  plaintiff,  within  sixty 
days  after  the  requisite  proof  of  death  of  such  member,  five- 
thousand  dollars  '^  from  the  death  fund  of  the  society  at  the 
time  of  said  death,"  as  in  the  policy  *^  mentioned  and  pro- 
vided." This  member  died  in  December,  1885.  The  defend- 
ant denies  its  liability  to  the  plaintiff;  and  one  of  the  alleged 
clefenses  is,  that  the  money  in  its  death  fund,  at  the  time  of 
the  death  of  Darrow,  was  not  sufiicient  to  pay  the  claim.  By 
the  contract  it  is  provided  that,  whenever  the  death  fund  is 
insufficient  to  meet  the  existing  claims  by  death,  *'  a  call  shall 
be  made  upon  this  entire  class  of  membership  in  force,"  in  the- 
manner  provided  '*  for  a  mortuary  payment  as  per  mortuary 
rates  "  referred  to,  '*  but  not  more  than  one  call  shall  be  made- 
to  meet  one  death";  and  that  eighty  per  cent  of  the  net 
amount  received  from  the  call  shall  be  deposited  in  a  bank,. 
and  be  used  for  payment  of  death  claims  only,  and  the  re- 
maining twenty  per  cent  shall  be  set  apart  as  a  reserve  fund 
to  meet  any  contingency  that  may  arise  by  reason  of  extra- 
mortality;  and  that  such  reserve  fund  so  accumulated  shall,. 
at  the  time  and  in  the  manner  mentioned,  be  apportioned,  and 
the  surviving  members  credited  with  it 

•  The  members  pay  an  admission  fee  and  annual  dues,  which 
produce  a  fund  for  expenses,  but  the  death  fund  is  supplied 
bj  assessment  calls  upon  the  members,  and  they  are  required 
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to  paj  within  thirty  days  from  the  date  of  the  notice  or  call 
for  payment  Thus  the  association  is  enabled  to  make  collec- 
tions, after  the  death  of  a  member,  in  time  to  meet  the  en- 
gagement assumed  by  the  contract,  by  which  it  may  take  sixty 
days  to  pay  the  beneficiary. 

It  is  contended  by  the  counsel  for  the  defendant  that  its 
liability  in  an  action  at  law  upon  its  contract  is  dependent 
upon  money  being  in  the  death  fund  applicable  to  the  pay- 
ment of  the  claim,  and  that  the  extent  of  such  liability, 
within  the  stipulated  sum,  is  measured  by  the  amount  in  that 
fund  so  applicable  at  tbe  time  of  the  death  of  the  member  on 
account  of  whose  death  tbe  beneficiary  seeks  to  recover.  It 
is  further  argued  that  if  the  association  fail  to  make  the  call, 
by  way  of  assessment  of  the  members,  to  supply  the  death 
fund  to  meet  the  demand  upon  it,  the  remedy  of  the  bene- 
ficiary is  in  equity  to  require  the  defendant  to«proceed  to  make 
Hie  assessment. 

While  the  promise  to  pay  was  to  do  so  from  the  death  fiind 
at  the  time  of  the  death  of  the  member,  the  defendant  also, 
by  the  same  contract,  undertook  to  make  the  call  upon  the 
members  if  that  fund  then  was  insufficient  to  meet  the  claim. 
The  reasonable  construction  of  these  provisions,  in  view  of 
the  apparent  purpose  of  the  contract,  is,  that  the  associatioiK 
ehould  pay  the  amount  to  which  the  beneficiary  might  be  en* 
titled,  and  that  it  be  paid  from  the  death  fund  if  that  is 
€ufficient  at  the  time  of  death,  and  if  not,  the  amount  should 
be  produced  through  the  means  provided  for  assessment  of 
tiie  members  for  the  purpose. 

This  is  the  duty  of  the  defendant  when  the  beneficiary  it 
•entitled  to  payment,  and  it  arises  upon  the  proper  information 
of  the  death  of  the  member.  This  duty  is  the  contract  under- 
taking of  the  defendant,  supported  by  the  power  without  any 
order  or  direction  of  the  court,  to  enable  it  to  perform  its  prom- 
ise to  pay.  Its  purpose  is  to  supply  the  means  to  do  so.  And 
there  is  no  well-founded  reason  to  support  the  claim  that  the 
fiole  remedy  of  a  beneficiary  entitled  to  payment  is  in  a  court 
of  equity  to  compel  the  society  to  make  the  call  upon  the 
members.  The  only  method  by  which  the  defendant  can 
fiupply  itself  with  the  means  of  performing  its  engagements  to 
pay  death  claims  is  by  assessment.  And  it  is  within  the  con- 
templation of  the  parties,  as  represented  by  the  provisions  of 
the  contract,  that  the  instrumentalities  furnished  will  be  em* 
ployed  by  the  association  to  enable  it  to  do  so.    And  it  can- 
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not  rely  upon  its  failure  to  perform  its  plain  duty  in  that 
respect  to  defeat  a  recovery.  In  this  case,  for  reasons  which 
will  be  referred  to,  the  defendant  did  not  intend  to  pay  the 
claim  in  question,  or  any  portion  of  it,  and,  therefore,  as  is 
evident,  purposely  omitted  to  exercise  the  means  provided  to 
raise  the  money  to  pay  the  plaintiff.  What  has  already  been 
said  tends  to  some  extent  to  meet  the  contention  that  a  death 
claim  is  payable  out  of  a  particular  fund,  designated  as  the 
death  fund,  and  that  upon  it  depends  the  amount  of  recovery. 
The  principle  sought  to  be  applied  in  supportof  that  proposi- 
tion is  not  applicable  to  the  extent  essential  to  its  availability 
as  a  defense.  The  plaintiff  in  the  complaint  alleges  that  ''the 
defendant  has  a  sum  sufficient,  in  its  death  fund,  to  pay  the 
said  sum  so  due  to  the  plaintiff,  or  if  it  has  not,  has  members 
enough  liable  to  call  for  assessment  to  pay  the  same  to  the 
plaintiff  in  full."  And  it  clearly  appeared  by  the  evidence 
that  a  single  assessment  of  the  members  liable  to  call  at  the 
time  of  the  death  of  Darrow,  on  account  of  this  claim,  at  the 
mortuary  rates  prescribed,  would  have  produced  a  sum  in  ex- 
cess of  the  amount  which  t^e  defendant  undertook,  by  the 
policy,  to  pay  the  plaintiff.  And  it  must  be  assumed  in  this 
case  (as  nothing  appears  to  the  contrary)  that  the  collection, 
through  the  means  provided,  of  the  requisite  amount,  was  de- 
pendent on  no  contingency,  and  therefore  the  funds  were  and 
are  at  the  command  of  the  defendant  to  make  the  payment. 
The  assertion  of  the  defendant,  that  it  has  not  sufficient  funds 
applicable  to  that  purpose  in  hand  to  do  so,  is  found  upon  its 
failure  to  perform  the  duty  imposed  upon  it  by  the  contract, 
and  which  it  undertook  to  perform,  provided  the  plaintiff's 
alleged  claim,  resulting  from  the  death  of  a  member,  was  valid. 

It  was  alleged  as  a  defense,  and  the  defendant  offered  to 
prove  on  the  trial,  that  the  member,  Darrow,  died  from  the 
effects  of  poison  taken  by  him,  and  which  was  administered 
by  himself  with  intent  to  take  his  own  life.  The  evidence 
was  excluded,  and  exception  taken.  The  fact  that  he  com- 
mitted suicide  was  no  defense,  unless  it  came  within  some 
condition  of  the  contract  of  insurance  relieving  the  defendant 
from  liability  in  such  case:  Fitch  v.  American  P.  L.  Ins,  Co.f 
69  N.  Y.  557;  17  Am.  Rep.  372. 

The  provision  relied  upon  to  support  the  defense  so  alleged 
is  the  provision  in  the  contract  that  it  should  "  be  void  if  the 
member  herein  shall  die  in  consequence  of  a  duel,  or  by  the 
hands  of  justice,  or  in  violation  of  or  attempt  to  violate  any 
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criminal  law  of  the  United  States,  or  of  any  state  or  country 
in  which  the  member  herein  named  may  be."  The  death  of 
Darrow  was  in  this  state.  At  common  law,  suicide  was  a 
crime,  and  the  consequence  was  the  forfeiture  of  the  chattels, 
real  and  personal,  of  the/eZo  de  ae:  4  Bla.  Com.  190.  It  is  not 
a  crime  in  this  state:  Pen.  Code,  sees.  2,  173.  The  attempt 
to  commit  suicide  is  made  a  crime  by  the  statute,  which  pro- 
vides that  *'  a  person  who,  with  intent  to  take  his  own  life, 
commits  upon  himself  any  act  dangerous  to  human  life,  or 
which,  if  committed  upon  another  person  and  followed  by 
death  as  a  consequence,  would  render  the  perpetrator  charge- 
able with  homicide,  is  guilty  of  attempting  suicide":  Id.,  sec. 
174;  "and  is  guilty  of  a  felony  punishable  by  imprisonment," 
etc.:  Id.,  sec.  178.  While  the  attempt  to  commit  suicide  is  a 
crime,  the  accomplishment  of  the  purpose  to  do  so  is  not.  It 
is  with  much  force  urged,  on  the  part  of  the  defendant,  that 
the  criminally  unlawful  attempt  preceded  the  death,  and  that 
it  was  no  less  a  violation  of  law  because  such  was  the  result 
or  consequence  of  it;  that  whether  successful  or  unsuccessful, 
there  was  an  attempt  within  the  statute.  Although  that  may 
be  so  in  some  sense,  in  common  parlance  an  attempt  to  com- 
mit crime  imports  a  purpose,  not  fully  accomplished,  to  com- 
mit it.  It  is  the  attempt  to  commit  suicide  that  is  the  crime, 
while  the  taking  one's  own  life  is  no  violation  of  the  criminal 
law.  The  attempt,  in  such  case,  to  commit  crime  would  be 
merely  an  unaccomplished  purpose  to  attempt  suicide,  and, 
therefore,  the  peculiarity  of  the  offense  referred  to  is  such  that 
it  cannot  come  within  the  provision  of  the  statute  that  "a  per- 
son may  be  convicted  of  an  attempt  to  commit  a  crime,  al- 
though it  appears  on  the  trial  that  the  crime  was  consum- 
mated, unless  the  court,  in  its  discretion,  discharge  the  jury, 
and  directs  the  defendant  to  be  tried  for  the  crime  itself": 
Id.,  sec.  685.  As  the  attempt  to  commit  suicide  is  the  only 
crime  involved  in  the  purpose  and  act  of  a  party  having  in 
view  the  taking  his  own  life,  it  is  not  seen  how  there  can  in 
the  law  be  recognized  an  attempt  to  commit  the  crime;  for 
whatever  may  be  done  with  the  intent  and  purpose  of  suicide 
is  involved  in  the  attempt  to  do  it,  and  thus  constitutes  an  in- 
gredient of  the  main  and  only  offense. 

It  must,  for  the  purpose  of  the  question  here,  be  assumed 
that  Darrow  had  the  purpose  of  taking  his  own  life,  and  that 
he  fully  accomplished  such  purpose.  The  result  of  his  act, 
influenced  by  such  intent,  then,  was  his  death.     By  the  act  of 
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taking  bis  own  life,  he  violated  no  criminal  law,  unless  the 
attempt  to  do  it  may  be  distinguished  from  the  act  accom- 
plished. An  act  is  characterized  by  the  purpose,  when  ascer- 
tained, of  the  party  doing  it,  or  by  its  result.  If  the  act  fails 
to  accomplish  its  purpose,  it  constitutes  an  attempt;  but  if  the 
result  of  it  is  the  consummation  of  the  purpose,  the  act  is  not 
commonly  designated  as  an  attempt.  The  common  accepta- 
tion of  terms  used,  and  which  do  not  necessarily  have  a  tech- 
nical meaning,  is  entitled  to  some  consideration  in  t)ie  con- 
Btruction  of  contracts,  where  the  intention  of  the  parties  is 
sought  for,  as  it  must  be,  in  the  language  employed.  For  the 
purpose  of  upholding  the  contract  of  insurance,  its  provisions 
will  be  strictly  construed  as  against  the  insurer:  McMaster  v. 
Insurance  Co.  of  North  America^  55  N.  Y.  222;  14  Am.  Rep. 
239;  DUleber  v.  Home  Life  Ins.  Co.,  69  N.  Y.  266;  25  Am.  Rep. 
182.  When  its  terms  permit  more  than  one  construction, 
that  one  will  be  adopted  which  supports  its  validity:  Coyne  v. 
Weater,  84  N.  Y.  386.  And  it  is  only  when  no  other  is  per- 
missible by  the  language  used  that  a  construction  which 
works  a  forfeiture  will  be  given  to  such  an  instrument:  Hitch' 
cock  V.  NoHh  Western  Ins,  Co.,  26  Id.  69;  Griffey  v.  New  York 
C.  Ins.  Co.,  iOO  Id.  417;  53  Am.  Rep.  202. 

The  reason  assigned  for  such  rule  of  construction  is,  that 
the  insurer  is  supposed  to  have  chosen  the  language  to  express 
the  terms  of  the  contract;  and  it  has  become  a  rule  of  law  that 
if  it  be  left  in  doubt  whether  words  of  the  contract  '*  were  used 
in  an  enlarged  or  a  restricted  sense,  other  things  being  equal, 
the  construction  will  be  adopted  which  is  most  beneficial  to 
the  promisee'':  Hoffman  v.  jEtna  Fire  Ins.  Co.,  32  N.  Y.  405, 
413;  88  Am.  Dec.  837.  There  is  nothing  in  the  language  of 
the  policy  to  indicate  that  the  defendant  had  reason  to  sup- 
pose that  the  promisee  understood  that  suicide  of  the  member 
came  within  its  terms.  And  words  may  easily  have  been  em- 
ployed to  embrace  it  within  a  condition,  if  it  had  been  in  the 
contemplation  of  the  defendant  as  an  act  of  forfeiture  of  the 
claim  of  the  beneficiary  upon  the  contract.  Inasmuch  as  sui- 
cide is  not  a  violation  of  the  criminal  law,  the  words  do  not 
necessarily  or  clearly  import  that  the  act  which  produces  it 
is  within  the  provision  in  question,  or  that  it  was  within  the 
intention  of  the  defendant.  And  that  is  a  sufficient  reason 
why  they  should  not  be  extended,  or  their  meaning  refined  by 
interpretation,  with  a  vieW  to  treat  the  act  causing  death  as 
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within  the' invalidating  condition  of  the  policy:  Griffey  v.  New 
York  C,  Ins,  Co.j  supra. 

Thus  far  the  question  has  not  been  considered,  whether  the 
rmere  consequence  or  result  of  an  act  of  the  member  in  vio- 
ilation  of  criminal  law  would  come  within  such  provision.  If 
•literally  construed,  it  might  not  The  contract  is  rendered 
void  if  the  member  ''die  in  violation  of  or  attempt  to  violate 
•any  criminal  law."  It  is  not  death  in  consequence  of  the  vio- 
lation of  law,  but  death  in  or  during  the  act  of  violation  of 
<law,  that  is  expressed  by  the  words  used. 

In  Bradley  v.  MiUttal  Ben.  L.  Ins.  Co.j  45  N.  Y.  422,  6  Am. 
tRep.  115,  the  conclusion  was  warranted  that,  at  the  time  of 
this  death,  the  assured  was  engaged  in  the  violation  of  law. 
/And  such  was  the  case  in  Cluffv.  Mutual  Ben,  L,  Ins.  Co.^  13 
xAllen,  308,  where  a  policy  on  the  same  life,  and  containing 
*ihe  like  provisions,  was  the  subject  of  the  action,  and  the  de- 
fense was  the  same. 

In  Murray  v.  New  York  Life  Ins.  Co.,  96  N.  Y.  614,  48  Am. 
Rep.  658,  the  provision  of  the  policy  was,  that,  if  the  assured 
should  ''die  in  or  in  consequence  of  the  violation  of  the  laws," 
etc.,  the  policy  would  be  void.  It  may  be,  if  the  mortal  injury 
ds  received  while  the  assured  is  engaged  in  the  criminal  act, 
rthat  the  death,  following  as  the  consequence,  comes  within  the 
import  of  the  provision.  But  the  view  taken  renders  it  un- 
necessary to  consider  that  question,  and  no  opinion  is  expressed 
'tipon  it. 

The  conclusion  is,  that  the  death  of  the  member  by  suicide 
did  not,  within  the  meaning  of  any  provision  of  the  policy, 
render  it  for  that  reason  void,  and  therefore  the  exclusion  of 
the  evidence  upon  that  subject  was  not  error.  No  other  ques* 
>tion  requires  the  expression  of  consideration. 

The  judgment  should  be  affirmed. 

In.su'Kance  op  Life  —  Suicidx.  —  Where  the  policy  provided  that  if  th« 
•iiisure<l  mUouIiI  coiuinit  suicide,  "felonious,  or  otherwise,  sane  or  inaaae,"  the 
^policy  should  be  void,  and  he  did  commit  suicide  while  temporarily  insane, 
oo  recovery  could  be  had  upon  the  policy,  although  the  deceased  wss  in  no 
manner  conscious  of  or  responsible  for  what  he  did:  Soarth  v.  Securiiif  J£uL 
£t.  Soc,  76  Iowa,  346.  But  where  the  policy  read,  '*  in  case  the  insured  shall 
die  by  his  own  hands,  ....  this  policy  shall  be  null  and  void,  except  that 
in  case  he  shall  die  by  bis  own  hand  while  insane,  the  amount  paid  by  this 
company  on  the  policy  shaU  be  the  amount  of  the  preminm  actually  paid 
thereon,  with  interest, "  in  order  to  defeat  recovery  upon  the  policy,  on  the 
ground  that  deceased  died  by  his  own  hands,-  the  company  must  show  that 
the  insured  knew  the  physicad  nature  of  the  act  he  committed,  and  that  il 
«wouia  ki]!  him:  Mutual  B,  L,  In»,  Co,  v.  DavU»,  S7  Ky.  642. 
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ImnrxAVGi — Smonn.  —  In  the  law  of  Inraranoe,  inioide  ii  not,  m  a  n]% 
ffocogniaad  M  a  ground  of  exemption  from  liability,  or  for  fonCeitore  of  a^ 
policy,  nnleee  it  ii  expressly  so  atipolated  in  the  policys  Kerr  t.  Mkmeaok^ 
Jfitf.  Ben.  A$g*n,  39  Minn."174;  12  Am.  St  Rep.  631,  and  note  as  to  the  deatb 
of  insnred  is  oonseqaenoe  of  riolation  of  law  aa  a  defenae  to  an  action  on  tW 


CoaariworAON  ov  IxaoRAircB  Cortraotb.  —  Conditions  in  aa  insuano^r 
policy  as  to  forfeitures  must  be  construed  strictly  against  the  company  in- 
soring,  and  liberally  in  faror  of  the  assured:  Queen  Ine,  Co.  ▼.  Young,  86  Ala. 
424;  11  Am.  St.  Rep.  61;  Mutual  Assur.  Soc  v.  ScoUiak  (TnUm  etc.  Ine.  Co.,. 
64  Va.  116;  10  Am.  St.  Rep.  819,  and  note  826. 

Mutual  Bsrsfxt  Sooutt — Rsfusal  to  Pat  Lom  ob  Maks  AaBM»- 
MXHT — RsMJtor.  —  When  a  mutual  benefit  life  insurance  society,  which  d^ 
ponds  upon  assessments  levied  upon  its  members  to  secure  money  to  mee^ 
daath  claims  against  it,  refuses  to  make  assessments  in  any  proper  case^  th#t 
remedy  of  the  beneficiary  is  by  an  action  for  a  breach  of  contract:  Benin  r, 
JfortkweaCem  Aid  A$$\  40  Minn.  202;  and  in  such  action  substantial  damagea^ 
Miay  be  reooTered:  Jatkeon  t.  Northweaiem  Mutual  BeU^Asi^mt  73  Wia.  607. 


MoDoNALD  V.  Long   Island  Bailboad  Company* 

IU6  Niw  YOBX,  64A.] 

Railroad  Corforatioh  must  Gitb  Passkngxbs  a  Rxabonabls  Ofpob» 
TUXiTT  FOB  Aliqhtimo  from  its  train  at  a  station  where  it  stops,  and 
reasonable  diligence  on  the  part  of  its  passengers  in  alighting  from  it  ]» 
also  required. 

A  Railboad  Cobfobatiov  is  vot  Excusbb  inoM  Oiyxkg  Passbnqbbs  a 
Rbasonablb  TniB  to  Alight  from  its  train  at  a  station  by  the  faoi 
that  its  conductor  did  not  know  the  passenger  intended  to  alight, 
unless  the  latter  was  so  situated  as  to  conceal  himself  from  observation. 
The  fact  that  a  passenger  proceeds  to  leave  a  train  at  a  station  where  it 
has  stopped  ought  to  be  known  by  the  company  through  its  servants^ 
and  therefore,  so  far  as  it  is  essential,  it  is  deemed  chargeable  with^ 
knowledge. 

OOBTBIBUTOBT  NbOLIOBNCB  OF  PASSBNOBB  IM  AUGHTINO  FBOM    RaILBOA]>> 

Tbaiv.  —  One  about  to  alight  from  a  train  at  a  station  where  it  hav- 
stcypped  has  the  right  to  assume  that  he  wiU  be  allowed  a  reasonable  timo- 
tn  which  to  do  so  before  the  train  starts,  and  is  therefore  not  chargeable* 
with  contribut<My  negligence  if  he  omits  to  retain  his  hold  on  the  railing,. 
or  to  seek  the  conductor  and  inform  him  of  his  purpoeer  to  leave  tho 
train,  or  to  see  that  his  movements  to  leave  the  train  are  observed  by 
the  conductor. 
Nbougbhob.  —  Thb  Want  of  Oohtbibutort  Nboliobhob  mat  bb  Dbtbb- 
xiHBD  bt  thb  Coubt  AS  A  Mattbb  OF  Law  when  there  are  no  faetft 
in  evidence  from  which  any  inference  of  negligence  ean  ariaob 

Edward  E.  SpragWj  for  the  appellant 
/.  Stewart  Ross,  for  the  respondent 
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Bradley,  J.  The  action  was  founded  upon  the  charge  of 
negligence  of  the  defendant,  by  which  the  plaintiff  sustained 
personal  injuries.  In  the  evening  of  April  27, 1885,  the  plain- 
tiff took  passage  on  a  train  upon  the  defendant's  railroad  at 
Flatbush,  to  ride  to  a  station  at  Rockaway  Avenue,  and  ip 
alighting  at  the  latter  place,  he  received  the  injury  complained 
of.  The  evidence  on  the  part  of  the  plaintiff  was  in  conflict 
with  that  introduced  by  the  defendant  in  respect  to  the  facts 
essential  to  support  the  charge  of  negligence  of  the  defendant, 
and  to  relieve  the  plaintiff  from  the  imputation  of  contribu- 
tory negligence.  The  court  charged  the  jury  that  *Hhe  ques- 
tion is  simply  which  story  is  true.  Is  the  story  told  by  the 
plaintiff  and  the  witness  Fox  true?  Or  is  the  story  told  by  the 
passengers  who  were  called  as  witnesses  for  the  defendant  true? 
If  you  believe  the  plaintiff's  statement,  he  is  entitled  to  a  ver- 
dict. If  you  find  that  the  accident  occurred  in  the  way  stated 
by  the  defendant's  witnesses,  then,  plainly,  the  defendant  is 
not  liable,  because  the  accident  was  not  caused  by  fault  on 
the  part  of  the  railroad  company's  servants." 

The  defendant's  counsel  excepted  to  the  charge  that  ''if  the 
jury  believe  the  testimony  of  the  plaintiff  and  Mr.  Fox,  the 
plaintiff  is  entitled  to  recover";  and  requested  the  court  to 
charge  'Hhat  it  is  for  the  jury  to  draw  that  inference."  The 
justice  presiding  then  added:  "I  will  leave  it  for  the  jury  to 
say  whether  it  would  not  be  negligence  if  he  started  to  get  off 
the  train  while  in  motion."  The  question  presented  on  this 
review  arises  upon  such  exception  to  the  charge. 

If  there  was  any  opportunity  for  inference  upon  this  testi* 
mony  on  the  part  of  the  plaintiff,  taken  as  true,  that  negli- 
gence of  the  defendant  or  the  freedom  of  the  plaintiff  from 
conMbutory 'negligence  was  not  established  by  it,  the  charge 
was  error,  and  although  the  exception  was  not  taken  to  the 
charge  precisely  as  made,  it  may  be  treated  as  fairly  raising 
the  question  whether  the  instruction  was  warranted  by  the 
facts  as  represented  by  the  testimony  on  the  part  of  the  plain- 
tiff, to  which  the  court  referred,  which  was  to  tho  effect  that 
the  plaintiff  sat  near  the  front  door  of  the  car;  that  as  soon  as 
the  train  stopped  at  the  Rockaway  Avenue  station,  he  arose 
from  his  seat,  and  proceeded  to  leave  the  car  by  going  out  of 
Chat  door;  that  when  he  had  placed  one  foot  on  the  last  or 
lower  step,  and  was  proceeding  to  step  off  the  car  with  tho 
other  foot,  which  was  on  the  next  step  above,  be  was,  by  m 
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sudden  jerk  of  the  train  in  starting,  thrown  to  the  ground,  and 
one  of  his  feet  was  run  over  and  crushed. 

It  is  the  duty  of  a  railroad  company  to  'give  passengers  a 
reasonable  opportunity  to  leave  its  train  at  stations  where  it 
stops;  and  reasonable  diligence  on  the  part  of  its  passengers 
in  alighting  from  it  is  also  required.  In  this  instance,  upon 
the  testimony  as  given  on  the  part  of  the  plaintiff,  if  taken  as 
true,  the  conclusion  was  required  that  the  train  did  not  stop 
a  reasonable  or  sufficient  time  for  the  plaintiff  to  leave  it  be- 
fore it  started,  and  for  that  reason  that  the  defendant  was 
chargeable  with  negligence  in  that  respect,  unless  there  was 
some  other  fact  bearing  upon  that  question  for  the  considera- 
tion of  the  jury.  It  is  argued  that  the  defendant  may  have 
been  relieved  from  this  charge  of  negligence  by  the  fact,  if  so 
found,  that  the  conductor  had  no  knowledge  that  the  plaintiff 
desired  to  leave  the  train  at  that  station.  It  may  be  that  the 
conductor  did  not  have  such  knowledge,  and  that  he  did  not 
see  the  plaintiff  when  he  left  his  seat,  and  thus  failing  to  ob- 
serve that  any  passenger  was  leaving  the  train,  he  may  have 
deemed  delay  unnecessary.  The  conductor  may  have  been  at 
the  rear  end  of  the  car,  and  it  appears  that  no  one  in  the  em- 
ploy of  the  defendant  was  at  the  front  end  of  it.  The  fact 
that  the  conductor  did  not  know  that  the  plaintiff  intended  to 
leave,  and  did  not  see  him  leaving  the  car,  cannot  furnish  the 
defendant  with  an  excuse  for  not  giving  the  plaintiff  a  reason- 
able time  to  get  from  the  train,  unless  the  latter  was  so  situ- 
ated as  to  conceal  himself  from  observation. 

He  was  sitting  on  a  seat  in  the  car,  designed  for  passengers, 
ontil  he  started  to  leave.  He  was  entitled  to  time  to  get  off; 
and  if  the  injury  was  occasioned  by  reason  of  the  failure  of  the 
defendant  to  give  him  such  time  before  the  train  was  started, 
it  was  guilty  of  negligence.  Such  opportunity  to  alight  from 
a  train  is  within  the  undertaking  assumed  by  a  railroad  com- 
pany, and  the  safety  of  travel  requires  the  observance  of  that 
duty.  The  fact  that  a  passenger  proceeds  to  leave  a  train  at 
a  station  where  it  has  stopped  ought,  for  the  purpose  of  bis 
protection,  to  be  known  by  the  company,  through  its  servants, 
and  therefore,  so  far  as  that  is  essential,  it  is  deemed  charge- 
able with  knowledge;  and  if  the  proper  discharge  of  duty  in 
that  respect  requires  more  means  of  observation  or  precaution, 
it  should  be  furnished.  The  defense  cannot  successfully  rest 
upon  the  inference  that  the  conductor  was  in  a  situation  where 
be  could  not  or  did  not  observe  the  purpose  of  the  plaintiff  to 
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depart  from  the  train.  It  is  also  urged  that  the  circumstances 
were  such  as  to  permit  the  finding,  upon  the  plaintiff's  testi- 
mony, that  he  was  not  free  from  negligence.  It  is  not  claimed 
that  the  plaintiff  did  not  proceed  with  reasonable  diligence  to 
alight,  but  it  is  insisted  that  the  inference  was  permitted  that 
he  did  not  use  reasonable  care  in  doing  so,  upon  the  statement 
given  by  him  of  the  circumstances.  He,  having  the  burden  of 
proof  to  establish  such  care,  is  entitled  to  the  benefit  of  no  pre- 
sumption in  support  of  his  diligence  or  caution. 

It  was  very  dark.  He  says:  '*  I  took  hold  of  the  rail  and 
stepped  down  on  the  first  step,  then  I  had  my  foot  on  the  last 
step,  and  was  going  to  step  off,  and  the  train  started,  and  the 
jerk  of  the  car  knocked  me  over.  There  is  a  platform  and 
two  steps,  and  then  from  there  off  the  car.  Before  the  car 
started  I  was  off  the  platform,  my  .right  foot  was  on  the  last 
step,  and  my  other  foot  on  the  other;  my  left  foot  was  on  the 
middle  step  of  the  platform,  and  my  right  foot  on  the  last  step. 
I  was  about  to  step  off  the  car  on  the  platform;  I  let  go  to  step 
down;  as  soon  as  I  let  go  it  started;  I  did  not  have  hold  of 
anything  when  the  car  started;  I  had  no  warning  that  the  car 
was  abput  to  start."  The  plaintiff  had  the  right  to  assume 
that  he  would  have  reasonable  opportunity  to  get  off  the  train 
before  it  started.  And  it  is  not  seen  that  his  omission  to  re- 
tain his  hold  onto  the  railing,  if  it  were  practicable  to  do  so,  al 
the  moment  he  was  about  to  step  from  the  car  onto  the  plat- 
form of  the  station,  could,  under  such  circumstances,  furnish 
any  imputation  of  negligence  on  the  part  of  the  plaintiff 
While  the  darkness  called  for  the  exercise  of  caution  on  the 
part  of  the  plaintiff,  his  statement  was  to  the  effect  that  he 
proceeded  in  the  usual  manner  to  get  off.  He  sought  to  go 
down  the  steps  provided  for  the  purpose,  which  he  would,  as 
appears  by  his  evidence,  have  safely  accomplished  if  he  had 
been  permitted.  His  failure  to  seek  the  conductor  and  inform 
him  of  the  purpose  to  leave  the  train  at  that  station,  or  his 
failure  to  see  that  his  movement  to  do  so  was  not  observed  by 
the  conductor,  furnished  no  fact  for  the  jury,  for  the  reasons 
before  given.  The  leading  fact  litigated  upon  the  trial  was, 
whether  the  plaintiff  proceeded  to  alight  from  the  train  as  sooa 
as  it  stopped  at  the  station,  or  delayed  doing  so  until  it  started. 
If  he  thereafter,  and  after  a  reasonable  opportunity  to  get  up» 
remained  in  his  seat,  the  conductor  may  have  had  the  right 
to  assume  that  he  did  not  intend  to  leave  there.  The  court> 
upon  that  subject,  charged,  to  which  there  was  no  er'^^'tioni 
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that  "  thiB  whole  case  depends  simply  on  one  question  of  &ctt 
Bid  the  passenger,  as  be  says,  attempt  to  alight  from  the  train* 
as  soon  as  it  was  stopped  ?  If  he  did,  then  there  was  no  neg- 
ligence upon  his.part,  and.the  defendants  were  to  blame  in  not 
giving  him  an  opportunity  to  get  off.''  And  after  thus  stating 
the  OTidence  of  the  plaintiff  and  its  effect,  and  referring  to  that 
on  the  part  of  the  defendant  in  conflict  with  it,  he  added  the* 
portion  of  the  charge  first-before  mentioned.  Although  the- 
question  of  negligence  is  dependent  upon  facts  which  must  go> 
to  the  jury,  when  any  inference  may  arise,  from  the  evidence, 
either  to  support  or  defeat  the  charge,  there  may  be  a  state  of 
facts  so  unqualified  as  to  justify  the  determination  of  the  fact 
as  matter  of  law.  The  facts  as  represented  by  the  evidence  of 
the  plaintiff,  if  taken  as  true,  furnished  all  the  elements  of  fact 
requisite  to  the  liability  of  the  defendant,  and  no  countervail- 
ing  deductions  could  reasonably  arise  from  it. 

These  views  lead  to  the  conclusion  that  the  exception  to  the* 
charge  was  not  well  taken. 

The  question  of  the  weight  of  evidence  arising  upon  the  very 
decided  conflict  of  it,  as  to  the  essential  facts,  was  disposed  of 
in  the  court  below,  and  is  not  the  subject  of  consideration  od^ 
this  review. 

The  judgment  should  be  affirmed. 


OARaiSRS  OF  Passsnokrs  are  bound  to  exercise  the  same  degree  of  care- 
towarda  passengers  in  their  egress  from  the  vehicle  of  transportation  for  t^ 
proper  purpose  as  when  they  remain  thereon:  Dodge  ▼.  Boston  etc  8,  S.  Co,, 
148  Mass.  207;  12  Am.  St.  Rep.  541. 

Railroad  Compact  Engaojsd  in  Carrtimo  PA.ssENQBRfl  must  announce 
the  name  of  the  station  on  the  arrival  of  the  train  thereat,  and  give  passen- 
gers opportunity  and  time  to  alight  in  safety:  Dorrdh  v.  IUinoi»  Central  R»  B. 
Co.,  65  Miss.  14;  7  Am.  St.  Rep.  629,  and  cases  collected  in  note. 

Whxrb  a  PAasszraxR  is  in  his  Propbr  Place  upon  a  railway  car,  andi 
makes  no  exposure  of  his  person  to  danger,  there  can  be  no  question  of  con- 
tributory negligence:  LouievUle  etc  R'y  Co,  v.  Snyder^  117  Ind.  435;  10  Am. 
St.  Rep.  60. 

NiGUORNOK,  WHSN  A  QuBSTiON  OF  Law. — The  question  of  negligenc«< 
ought  not  to  be  taken  from  the  jury,  unless  the  conduct  of  the  plaintiff,  re- 
lied upon  as  contributory  negligence,  is  established  by  uncontradicted  testi- 
mony, so  that  no  room  is  lefi  for  ordinary  minds  to  differ:  Baltimore  etc  R,  R,. 
Co,  V.  Kane,  69  Md.  11;  9  Am.  St.  Rep.  387;  City  R'y  Co,  v.  Lee,  50  X.  J.  L. 
435;  7  Am.  St.  Rep.  798,  and  note.  But  when  the  facts  are  undisputed,  tho» 
question  of  contributory  negligence  is  for  the  court  to  determine:  Setfeld  v.. 
Ckhago  etc  R*  R.  Co,,  70  Wis.  216;  5  Am.  St.  Rep.  168,  and  oasee  in  note. 
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Pbttengill  v.  City  op  Tonkers. 

1116  Niw  York,  65S.] 

Vabiajkcm  BBTwnif  Allsoation  and  Proot.  — Under  a  complaint  alleging 
negligence  on  the  part  of  a  city  in  excaTating  a  dangerous  hole  or  trench, 
and  throwing  np  a  dangerone  embankment  therefrom  in  the  etreetai  hj 
and  under  the.  direction  of  defendant,  and  in  suffering  the  trench  and 
embankment  to  be  without  protection  or  notice  to  travelers,  evidence  it. 
admissible  to  show  either  a  daDgerous  obstruction  created  by  the  city, 
'  and  left  unguarded,  or  a  like  obstruction  created  by  some,  third  person, 
and  left  unguarded  by  the  city  after  notice  of  its  existence. 

lIuvioiPAL  Corporation  must  bb  Dcbkbd  to  havb  Knowledqb  or 
Danobrous  Condition  or  a  Strbbt  when  it  bad  been  in  such  condition 
two  months  before  an  accident. 

Municipal  Corporation  has  a  Duty  to  Kbbp  its  Streets  ik  Sate  Con- 
DmoK  roR  Public  Travel,  and  must  exercise  reasonable  diligence  to 
accomplish  that  end;  and  this  rule  is  equally  applicable,  whether  the  act 
or  omission  complained  of  is  that  of  the  municipality,  or  of  some  third 
person. 

MuiriGiPAL  Corporation,  whbn  Private  or  Public  Impbovembnts  abb 
BEING  Made  in  rrs  Streets,  mustt  Guard  Them  so  as  to  protect 
travelers  from  resulting  injuries  therefrom,  and  if  neoessary  to  prevent 
accident,  should,  by  some  barrier,  close  the  street  against  the  pnbUe,  so 
that  no  harm  may  happen  if  the  work  should  be  delayed. 

Public  Streets — Negligence.  — One  Using  a  Public  Street  may  Ab- 
BUMB  THAT  THE  MuNiciPALiTT,  whosc  duty  it  is  SO  to  do,  has  kept  thtt 
street  in  safe  condition,  and  he  is  therefore  not  guilty  of  negligence  in  nol 
exercising  diligence  to  discover  a  dangerous  obstruction. 

Municipal  Corporation.  —  The  Fact  that  It  is  the  Dutt  or  a  Con- 
TRAoroR,  doing  work  on  public  streets,  to  maintain  warning  lights  at  an 
excavation  he  has  made,  does  not  relieve  the  municipality  from  liability 
for  an  accident  resulting  from  the  negligent  omission  to  maintain  snoh 
lights. 

Municipal  Corporation  is  Answerable  por  its  Board  or  Water  Com* 
MissiONBRS,  WHEN  SucH  BoARD,  though  Created  by  special  statute,  is 
recognized  as  a  department  of  the  city  government  in  the  charter,  and 
charged  with  the  duty  of  making  necessary  surveys,  and  preparing  a 
general  plan  and  system  of  sewers  for  the  city,  and  of  preparing  and  ap* 
proving  specifications  for  constructing  all  sewers,  drains,  wells,  fire  cis- 
terns, laying  water-pipes,  and  erecting  hydrants. 

Municipal  Corporations.  — To  Dbtermikb  whether  there  is  a  Muvioc* 
PAL  Responsibilitt,  the  inquiry  must  be,  whether  the  department  whosB 
misfeasance  is  complained  of  is  a  part  of  the  machinery  for  carrying  on 
the  municipal  government,  and  whether  it  was  at  the  time  engaged 
in  the  discharge  of  a  duty,  or  charged  with  a  duty  primarily  ratting ; 
'  upon  the  municipality. 

Jodeph  F.  Daly,  for  the  appellant 

James  M,  Hunty  for  the  respondent. 

Brown,  J.  The  plaintiff  recovered  a  judgment  at  the  oircnit 
for  ten  thousand  dollars  for  personal  injuries  received  by  her 
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in  consequeoce  of  an  obBt^-uction  in  Yonkers  Avenue,  one  of 
the  public  streets-  in  the  city  of  Yonkers. 

The  obstruction  consisted  of  a  bieap  of  dirt  and  rocks  thrown 
out  from  a  trench  dug  for  the  purpose  of  laying  water-pipes. 
The  night  of  the  accident  was  very  dark  and  misty.  The 
plaintiff  was  riding  with  her  husband  in  a  wagon,  drawn  by 
one  horse,  going  east,  and  coming  in  contact  with  the  heap  of 
dirt  and  stones,  the  wagon  was  overturned  and  the  plaintiff 
injured. 

The  evidence  as  to  the  existence  of  lights  at  or  near  the 
place  of  the  accident  was  conflicting,  but  the  jury  were  au- 
thorized to  find,  and  on  this  appeal  we  must  assume  they  did 
find,  the  facts  in  conformity  with  the  plaintiff's  proof. 

Upon  that  assumption,  there  was  no  light  within  one  hundred 
feet  of  the  place  of  the  accident,  no  guard  or  barrier  around 
the  heap  of  dirt  or  the  open  trench,  and  nothing  to  warn  the 
plaintiff  or  her  husband  of  danger.  We  are  of  the  opinion 
that  the  case  in  all  its  aspects  was  one  for  the  consideration  of 
the  jury. 

The  point  that  proof  was  admitted  which  was  at  variance 
with  the  cause  of  action  alleged  in  the  complaint,  is  not  well 
taken.  The  cause  of  action  was  negligence  on  the  part  of  the 
defendant  in  permitting  one  of  the  public  streets  of  the  city  to 
be  in  a  dangerous  condition.  The  facts  which  constituted  the 
negligence  were  alleged  to  be  the  excavation  of  a  dangerous 
hole  or  trench,  and  throwing  up  a  dangerous  embankment 
therefrom  in  the  street  ''by  and  under  the  direction  of  defend- 
ant/' and  in  suffering  the  trench  and  embankment  to  be 
without  protection,  or  notice  to  travelers  on  the  night  of  the 
accident. 

These  facts  were  denied  by  the  answer,  and  under  the  issue 
thus  made,  the  plaintiff  was  entitled  to  recover  by  showing,  to 
the  satisfaction  of  the  jury,  either  a  dangerous  obstruction 
created  by  the  city,  and  left  unguarded,  or  an  obstruction 
created  by  some  third  person,  and  left  unguarded  by  the  city 
after  notice  of  its  existence.  Upon  the  Jatter  branch  of  the 
case,  all  the  evidence  relating  to  the  condition  of  the  street,  and 
the  absence  of  lights  in  the  night-time,  prior  to  the  accident, 
was  admissible,  as  it  tended  to  show  a  condition  of  affairs 
from  which  the  jury  could  infer  that  the  city  had  or  ought  to 
have  had  knowledge  of  the  dangerous  condition  of  the  street. 

The  evidence  as  to  the  non-existence  of  lights  at  the  trench 
after  the  accident  was  confined  to  the  night  in  question,  and 
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was  admissible  to  contradict  the  testimony  of  the  contractors 
that  a  light  was  there.  It  may  not  have  been  strictly  in  re> 
bnttal,  but  its  admission  was  discretionary  with  the  trial 
court. 

Even  if  the  appellant's  contention  that  it  was  not  responsible 
for  the  negligent  acts  of  the  water  board  was  sound,  that  would 
not  relieve  it  from  liability  in  this  case. 

The  dangerous  condition  of  the  street  had  existed  for  two 
months  or  more  before  the  accident,  and  the  defendant  must 
be  deemed  to  have  had  knowledge  of  it.  Its  duty  was  to  keep 
the  streets  in  a  safe  condition  for  public  travel,  and  it  was 
bound  to  exercise  reasonable  diligence  to  accomplish  that  end, 
and  the  rule  is  now  well  established  to  be  applicable,  whether 
the  act  or  omission  complained  of,  and  causing  the  injury,  is 
that  of  the  municipal  corporation  or  some  third  party:  Nelson 
T.  ViUage  of  Canisteo,  100  N.  Y.  89. 

Where  public  or  private  improvements  are  being  made  in 
a  street,  it  is  the  duty  of  the  city  to  guard  and  protect  them 
so  as  to  protect  travelers  on  the  street  from  receiving  injury 
therefrom:  Turner  v.  City  of  Newburgh,  109  N.  Y.  301;  4  Am. 
St.  Rep.  463.  And  if  necessary  to  prevent  accidents,  it  should, 
by  some  barrier,  close  the  street  against  the  public,  so  that  no 
harm  may  happen  if  the  work  on  the  street  is  delayed:  Ribssell 
V.  ViUage  of  Canaetota,  98  N.  Y.  496. 

A  person  using  a  public  street  has  no  reason  to  apprehend 
danger,  and  is  not  required  to  be  vigilant  to  discover  danger- 
ous obstructions,  but  he  may  walk  or  drive  in  the  daytime  or 
night-time,  relying  upon  the  assumption  that  the  corporation 
whose  duty  it  is  to  keep  the  streets  in  a  safe  condition  for 
travel  have  performed  that  duty,  and  that  he  is  exposed  to  no 
danger  from  its  neglect. 

Although  the  street  where  this  accident  happened  had  been 
in  a  dangerous  condition  for  weeks,  the  proof  does  not  show 
the  slightest  effort  on  the  part  of  the  city  to  warn  travelers  of 
its  condition.  It  appeared  to  have  relied  upon  the  contractor 
to  maintain  the  warning  lights  at  the  excavation,  which,  un- 
der his  contract,  he  was  bound  to  do.  But  the  city  was  not 
absolved  from  its  liability  by  this  provision  of  the  contract: 
Turner  v.  City  of  Newburghj  supra. 

We  think,  however,  that  the  board  of  water  commissioners 
was  one  of  the  instrumentalities  of  the  government  of  the  city, 
and  that  the  defendant  is  liable  for  its  negligent  acts. 

In  Ehrgott  v.  Mayor  etc.,  96  N.  Y.  273,  this  court  said:  "To 
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determine  whether  there  is  municipal  responsibility,  the  inquiry 
must  be,  whether  the  department  whose  misfeasance  or  non- 
feasance is  complained  of  is  a  part  of  the  machinery  for  car- 
rying on  the  municipal  government,  and  whether  it  was  at  the 
time  engaged  in  the  discharge  of  a  duty  or  charged  with  a 
duty  primarily  resting  upon  the  municipality." 

The  duty  of  supplying  the  citizens  of  Yonkers  wfth  water  is 
by  statute  made  a  municipal  duty,  and  the  board  of  water 
commissioners  exists  for  that  purpose. 

While  this  board  is  created  by  special  statute,  it  is  recog- 
nized as  a  department  of  the  city  government  in  the  charter, 
and  charged  with  the  duty  of  **  making  the  necessary  surveys, 
etc.,  and  preparing  a  general  plan  and  system  of  sewers  for  the 
city,"  also  *^of  preparing  and  approving  specifications  for  con- 
structing all  sewers,  drains,  wells,  fire  cisterns,  laying  water- 
pipes,  and  erecting  hydrants." 

The  board  exists  solely  for  the  benefit  of  the  city.  It  can 
own  no  property,  and  do  no  act  nhat  has  not  reference  to  the 
well-being  of  the  city.  It  is  given  the  power  to  purchase  and 
acquire  land,  but  the  title,  when  acquired,  vests  in  the  city. 
For  its  contracts  the  city  is  liable,  and  judgments  recovered 
against  it  are  judgments  against  the  city.  When  the  water- 
reats  collected  by  it  are  more  than  sufficient  to  meet  its 
expenses,  the  surplus  must  go  to  the  benefit  of  the  city.  It  is  , 
denominated  the  ** board  of  water  commissioners  of  the  city  of 
Yonkers."  It  is  not  an  independent  body  acting  for  itself,  but 
is  a  department  of  the  city,  and  one  of  the  instruments  of  the 
municipal  government.  Being  such,  when  engaged  in  dig- 
ging the  trench  for  the  purpose  of  laying  water-pipe  in  Yon- 
kers Avenue,  it  was  engaged  in  the  discharge  of  a  municipal 
duty,  and  it  was  obligatory  upon  it,  in  so  doing,  to  so  protect 
and  guard  the  work  that  it  should  not  endanger  persons  using 
the  street,  and  if  that  was  impossible,  with  a  due  and  diligent 
prosecution  of  the  work,  the  street  should,  by  suitable  barrier, 
have  been  closed  against  the  public. 

For  its  failure  so  to  do,  and  for  injuries  resulting  from  such 
failure,  the  defendant  is  liable:  Ehrgott  v.  Mayor  etc.y  96  N.  Y. 
265;  Walsh  v.  Mayor  etc.,  107  Id.  220;  Bamea  v.  District  of 
Columbia,  91  U.  S.  540;  Brusso  v.  City  of  Buffalo,  90  N.  Y. 
679. 

None  of  the  exceptions  to  the  charge  of  the  learned  judge 
who  presided  at  the  trial  are  well  taken,  and  the  judgment 
should  be  affirmed,  with  costs. 
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MnrioiPiL  OoBPORAnoiiB.  —  Mnnioipal  oorponttioiis  av*  boond  to  koep 
their  straati  in  meh  eondition  and  repair  that  pereone  of  ordinary  pmdenoe 
may  trayel  npon  them  withont  injury  to  themeeWet:  Note  to  WkUfiddw, 
Meridian,  14  Am.  St  Rep.  598,  599;  and  this  duty  extends  aUo  to  ndewalkst 
Lindsay  ▼.  (Hiif  <if  Dei  Moines,  74  Iowa»  112;  and  eity  bridges:  Chtihm  ▼. 
Myen,  119  Ind.  196.  But  a  person  who  has  snstained  injuries  by  reason  of 
defective  sidewalks  may  be  required  by  the  proyisions  of  a  dty's  charter  to 
first  exhaust  ^is  remedy  against  the  adjoining  lot-owners,  whose  duty  it  is  to 
keep  the  sidewalks  in  repair,  before  he  can  sue  the  oity  for  damages:  Haiker 
▼.  Fond  du  Lae,  71  Wis.  616.  The  statutory  duty  imposed  npon  Detroit  City 
to  keep  its  streets,  etc,  in  repair,  and  safe  for  pubUo  trayel,  extends  to  mem- 
bers of  the  city  fire  department  as  well  as  to  the  general  trayeling  pubUo:  CooU 
▼.  DetroU,  75  Mich.  628.  A  city  is  only  liable  for  lack  of  ordinary  csre  in 
providing  sufficient  and  suitable  sidewalks,  guttering,  etc;  but  if,  from  lack 
of  ordinary  care,  the  sidewalks,  guttdring,  eta,  become  so  defective  as  to  be- 
come active  agents,  commiogled  with  the  act  of  God,  in  producing  damage,  the 
city  will  be  liable  therefor:  Haney  ▼.  KanaoB  City,  94  Ma  334.  Bat  the  doc- 
trine that  a  city  iz  liable  for  neglect  to  keep  in  repair  its  streets  is  limited  to 
apply  only  to  streets  open  to  pubUc  use,  and  used  by  the  traveling  public: 
Austin  V.  Hiiz,  72  Tex.  392.  Want  of  funds  h  a  matter  of  defense  to  a  city 
seeking  to  excuse  itself  from  liability  because  of  failing  to  keep  its  streets  in 
repair:  Id.;  WkUfield  ▼.  Meridian,  65  Miss.  570;  14  Am.  St  Rep.  596. 

MmiiciPAL  CoRFORATiOHg — AcTS  OF  CoHTRACTOX.  —  A  citj  la  not  aU 
solved  from  its  duty  of  keeping  streets  in  repair,  and  in  a  safe  oondition  for 
public  travel,  because  it  has  employed  a  contractor  to  do  work  thereon:  Ftf- 
lage  qf  Jfffermm  v.  Chapman,  127  IlL  438;  II  Am.  St.  Rep.  136^  and  note; 
compare  Weber  v.  8t,  Paul,  40  Minn.  460;  12  Am.  St.  Bep.  762;  and  par- 
ticularly note  753,  754. 

Municipal  CoBPOBAiioHg — Koncs  ov  Dkiiotb  xh  STBxna.^A  dty 
must  have  notice  of  defects  in  its  streets  before  it  can  be  held  responsible  for 
injuries  sustained  therefrom:  Mayor  of  Montentma  ▼.  WUeon,  82  Ga.  206;  14 
Am.  St.  Kep.  150,  and  particularly  nota  As  to  what  oonstitateo  notice  to  a 
dty  of  its  defective  streets:  Note  to  WhUfield  v.  Meridkm,  14  Id.  699;  note 
to  Mayor  qf  Monieotma  ▼•  WiUon,  14  Id.  152. 

Vabiavcb  bbtwssh  Aluboatioks  ahb  Pboov.  — In  an  action  to  reoover 
damages  sustained  by  reason  of  a  defective  sidewalk,  the  complainant  al- 
leged that  defendant  "wrongfully  and  negligently  suffered  the  same  to  be 
and  remain  in  a  bad  and  unsafe  condition,  and  divers  of  the  planks  where- 
with said  sidewalk  was  laid  to  be  and  remain  broken,  looee,  and  nnCastened 
to  the  stringers,"  eta  The  proof  showed  that  the  sidewalk  was  In  an  unsafe 
condition;  that  planks  were  loose,  being  unfastened  to  the  stringers.  The 
failure  to  prove  that  the  planks  were  broken  was  not  a  ▼ariaaoat  Modt  Idamd 
▼.  Cukiid^,  126  IlL  408. 
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COKFOSATIOH  AVD  TRVSmS. — If  A  T&USTXB    OV  A  Ck>]IPO&ATIOH    RSPSB* 

8BNTB  to  a  wife  that  her  husband  is  in  danger  of  arrest^  and  that  his 
arrest  may  be  avoided  by  the  payment  of  certain  moneys  to  the  corpora- 
tion, and  recommends  her  to  pay  snch  money  to  avoid  snch  arrest,  and 
it  is  accordingly  paid,  he  mast  be  regarded  as  acting  for  the  corporation, 
and  it  will  not  be  permitted  to  deny  his  agency. 

Patmsnt  bt  a  Wita  is  mot  Voluktabt  when  Cosrobd  bt  a  Threat 
that  otherwise  her  husband  will  be  arrested  and  imprisoned,  and  she 
may  therefore  recover  the  amount  she  paid. 

Duxxss  FEB  MiNAs  —  Thbsats  OF  LAWFUL  Abrest.  —  In  relation  to  hus- 
band and  wife,  parent  and  child,  each  may  avoid  a  contract  induced  and 
obtained  by  threats  of  the  imprisonment  of  the  other;  and  it  is  of  no 
consequence  whether  the  threat  is  of  lawful  or  unlawful  imprisonment. 
The  principle  which  underlies  all  this  class  of  cases  is,  that  whenever  a 
party  is  so  situated  as  to  exerciser  controlling  influence  over  the  oon« 
dnct  and  interest  of  another,  contracts  thus  made  wiU  be  set  aside. 

Action  to  recover  moneys  claimed  to  have  been  obtained 
from  plaintiff  by  coercion  and  undue  influence.  The  plain- 
tiff's husband  was  adjudged  a  bankrupt  in  1878,  and  the  de- 
fendant was  one  of  his  creditors.  His  health  was  broken,  and 
the  plaintiff,  having  been  advised  to  go  with  him  to  Europe, 
had  engaged  passage  for  June  17,  1879'  A  few  days  prior  to 
the  intended  departure  for  Europe,  plaintiff's  husband  Was 
examined  in  a  court  of  bankruptcy,  and  from  such  examina- 
tion it  was  ascertained  that  an  entry  on  the  stub  of  his  check- 
book, '*  F.  Munoz,  taxes  and  expenses,"  did  not  in  fact  relate 
to  taxes  or  expenses;  that  Munoz  was  merely  the  messenger 
to  receive  the  money;  that  the  money  had  been  delivered  to  a 
Mr.  Warner,  with  the  request  to  keep  it  for  plaintiff's  hus- 
band, and  that  the  money  still  remained  in  Warner's  posses- 
sion. The  husband  claimed  that  his  intention  in  thus  secret- 
ing money  was  to  pay  an  indebtedness  to  his  brother's  widow; 
but  it  had  not  been  used  for  that  purpose,  and  it  was  admitted 
that  the  plaintiff's  husband  might  have  changed  his  mind, 
and  applied  the  money  to  other  purposes.  The  plaintiff  heard 
that  defendant  and  its  attorney  were  threatening  to  arrest  her 
husband.  The  husband  at  once  went  to  Mr.  Castre,  a  vice- 
president  and  director  of  the  defendant,  and  talked  with  him 
about  the  arrest,  and  asked  him  if  he  would  become  his  bail. 
While  Castre  consented  to  do  so,  he  suggested  that  some  set- 
tlement be  made  with  the  bank,  and  that  the  plaintiff  had  the 
means  of  making  such  settlement.  The  plaintiff  was  informed 
of  tbia  conversation  between  her  husband  and  Mr.  Castre,  and 
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(thereupon  she  went  to  see  the  latter.  She  asked  him  if  ho 
sbad  heard  about  the  threatened  arrest,  and  he  said  he  had; 
4hat  he  had  heard  that  it  was  the  intention  of  the  defendant's 
Attorney  to  arrest  her  husband  on  board  the  steamer.  She  in- 
•quired  whether  her  husband  had  committed  any  crime,  and 
i¥as  told  that  he  had  not,  but  that  any  man  could  be  arrested, 
and  was  asked:  ''How  would  you  like  to  have  your  husband 
•arrested  on  Saturday  night,  and  too  late  to  obtain  bail?" 
'Castre  then  proposed  a  settlement,  and  advised  her  not  to  con- 
-suit  a  lawyer,  suggesting  that  she  had  nearly  money  enough 
in  the  Irving  Savings  Bank,  and  told  her  that  the  arrest  would 
'be  withdrawn.  She  thereupon  became  excited,  and  willing 
ifO  make  every  effort  to  save  her  husband.  She  paid  two  thou- 
sand dollars  to  the  bank,  and  undertook  to  pay  an  additional 
iwo  thousand  in  monthly  installments  of  fifty  dollars  each. 
After  paying  four  hundred  dollars  upon  these  installments, 
«he  refused  to  pay  any  more,  and  brought  this  action  to  re- 
•cover  the  moneys  she  had  paid. 

John  E.  ParsonSj  for  the  appellant. 

Austin  0.  FoXy  for  the  respondent. 

-Brown,  J.  The  evidence  as  to  the  statements  and  repre- 
-sentations  made  to  the  plaintiff  to  induce  her  to  make  the 
settlement  with  the  bank  was  conflicting.  The  jury  were, 
'however,  entitled  to,  and  upon  the  defendant's  appeal  we  must 
assume  they  did,  adopt  the  view  of  the  transaction  properly 
inferable  from  the  plaintiflT^s  evidence.  This  evidence  justi- 
:fied  the  inference  that  the  payment  to  the  bank  was  not  the 
•free,  unconstrained,  and  voluntary  act  of  the  plaintiff,  but  was 
linduced  by  the  fear  of  her  husband's  arrest  on  the  eve  of  their 
depasture  for  Europe,  and  the  effect  such  an  act  might  have 
x^pon  his  health  at  that  time,  shattered  and  feeble  from  the 
misfortune  that  had  overtaken  him. 

It  cannot  be  successfully  claimed,  in  view  of  the  finding  of 
the  jury,  that  Mr.  Castre  did  not  act  for  the  bank.  Although 
^perhaps  not  in  the  first  instance  a  party  to  any  attempt  to 
secure  a  settlement  of  the  claim  from  the  plaintiff,  in  all  that 
he  did  after  he  was  consulted  he  acted  for  the  bank,  and  ho 
testified:  ''I  supposed  Mrs.  Adams  was  able  to  take  care  of 
herself.  I  performed  my  duty  towards  the  bank,  in  which  I 
was  a  stockholder,  and  let  her  look  after  herself." 

The  bank,  having  received  the  proceeds  of  the  settlementi 
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cannot  now  be  heard  to  deny  the  agency  throagh  which  it  was 
obtained:  Krumm  y.  Beachy  96  N.  Y.  398. 

It  is  claimed  by  the  appellant  that  the  plaintiff  was  not 
entitled  to  recover  if  there  was  a  lawful  ground  for  the  arrest 
of  her  husband;  in  other  words,  that  a  threat  of  unlawful  ar« 
rest  and  imprisonment  is  necessary  to  constitute  dureas  per 
mtnaa.  This  was  the  strict  common-law  rule  applied  in  cases 
where  the  duress  was  against  the  person  seeking  to  be  relieved 
from  his  contract.  But  in  practice,  the  narrowness  of  this 
doctrine  was  much  mitigated,  and  money  paid  under  practical 
compulsion  was  in  many  cases  allowed  to  be  recovered  back, 
as,  for  example,  payment  made  to  obtain  goods  wrongfully 
detained;  excessive  fees,  when  taken  under  color  of  office; 
excessive  charges  collected  for  performance  of  a  duty,  etc. 

In  all  such  cases  there  was  a  moral  coercion  which  destroyed 
the  contract 

The  rule  cited  by  the  appellant  has  no  application  to  a  case 
like  the  present,  where  money  has  been  obtained  from  a  wife  by 
threats  to  imprison  her  husband,  and  none  of  the  cases  cited 
by  the  appellant  so  hold.  Metropolitan  Ins,  Oo.  v.  Meeker^  85 
N.  Y.  614,  was  a  case  where  the  defendant  was  held  to  be 
estopped  to  deny  the  validity  of  a  mortgage. 

In  Haynee  v.  Rudd^  83  N.  Y.  251,  102  Id.  872,  55  Am.  Rep. 
815,  the  decisions  went  upon  the  ground  that  the  npte  was 
given  to  compound  a  felony,  and  the  contract  was  for  that 
reason  illegal.  Smith  v.  Rowley ^  66  Barb.  502,  was  decided  on 
grounds  similar  to  Haynes  v.  Rudd^  eupra. 

In  Solinger  v.  Earle,  82  N.  Y.  893,  plaintiff  gave  the  note  in 
suit  to  induce  the  defendant  to  sign  a  composition  of  debts 
of  a  firm  of  Newman  and  Bemhard.  The  note  was  transferred 
to  a  bona  fide  holder,  and  having  been  compelled  to  pay  it, 
plaintiff  brought  the  suit  to  recover  from  defendants  the 
amount  paid. 

The  court  held  the  contract  was  illegal,  and  the  same  rule 
that  would  have  protected  plaintiff  in  an  action  on  the  note 
by  the  payees  protected  the  defendant  in  resisting  an  action 
to  recover  back  the  money  paid  on  it.  Farmer  y.  WaUeTf  2 
Bdw.  Ch.  601,  Knapp  v.  Hyde,  60  Barb.  80,  Dwiham  y.  Ori^ 
wM,  100  N.  Y.  224,  Qaincey  v.  White,  68  Id.  370,  were  actions 
in  which  the  contract  was  made  by  the  person  against  whom 
the  duress  was  claimed  to  have  been  exerted. 

It  is  not  an  accur&te  use  of  language  to  apply  the  term 
^duress"  to  the  facts  upon  which  the  plaintiff  seeks  to  recover. 

ST.  RiF..  Vol.  XV.— » 
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The  case  falls  rather  within  the  equilable  principle  which 
ders  voidable  contracts  obtained  by  (indue  influence.  How-^ 
ever  we  may  classify  the  case,  the  rule  is  firmly  established 
that  in  relation  to  husband  and  wife,  or  parent  and  child,  eack 
may  avoid  a  contract  induced  and  obtained  by  threats  of  im-^ 
prisonment  of  the  other,  and  it  is  of  no  consequence  whether 
the  threat  is  of  a  lawful  or  unlawful  imprisonment. 

Eadie  v.  Slimmon,  26  N.  Y.  9,  82  Am.  Dec.  895,  is  a  leadin|^ 
authority  on  this  question.  In  that  case  an  assignment  of  a 
life  insurance  policy  was  obtained  by  threats  to  prosecute  the 
plaintiff*s  husband  criminally  for  embezzlement.  The  hus- 
band,  whose  life  was  insured,  having  died,  the  action  was- 
brought  to  determine  the  ownership  of  the  money  due  from 
the  insurance  company.  Judge  Smith,  who  delivered  the 
opinion  of  the  court,  says:  '*The  assignment  from  the  plain- 
tiff  to  the  defendant  was  most  clearly  exacted  by  a  species  of 
force,  terroriem,  and  coercion  which  overcame  free  agency,  in 
which  fear  sought  security  in  concession  to  threats  and  to  ap- 
prehensions of  injury.  It  was  made  as  the  only  way  of  escape 
from  a  sort  of  moral  duress,  more  distressing  than  any  fear  of 

bodily  injury  or  physical  constraint A  deed  executed 

at  such  a  time,  under  such  circumstances,  should  be  deemed 
obtained  by  undue  influence,  and  ought  not  to  stand." 

Five  judges  appear  to  have  concurred  in  the  part  of  the 
opinion  quoted.  Judge  Denio  concurred,  on  the  ground  thai 
the  policy  was  not  assignable,  and  Judge  Wright  dissented. 
The  case  was  cited  as  an  example  of  duress  of  person  in 
Peyser  v.  Mayor  etc.,  70  N.  Y.  501,  26  Am.  Rep.  624,  and  as  an 
authority  for  avoiding  a  note  obtained  by  duress  in  Oahom  v. 
RobbiiiSf  36  N.  Y.  365. '  It  has  frequently  been  cited  in  the 
supreme  court:  Fishery,  Bishop^SQHnti,  114;  Haynes  v*  Rudd^ 
80  Id.  237;  Ingeraol  v.  Roe,  65  Barb.  857;  Schoener  y.  Lissauer^ 
86  Hun,  102;  and  in  other  states  and  in  the  text-books,  and 
has  thus  become  a  leading  authority  upon  the  question  under 
discussion.  It  is  nowhere  suggested  in  that  case,  either  in  the 
facts  or  in  the  opinion,  that  it  was  necessary,  to  sustain  the 
judgment  in  favor  of  the  plaintiff,  that  the  threat  must  have 
been  of  an  unlawful  or  illegal  arrest.  For  all  that  appears^ 
the  husband  was  guilty  of  the  charge  made,  and  on  that  as* 
sumption  it  is  peculiarly  like  the  case  at  bar.  Other  authori-^ 
ties  sustain  the  same  principle.  In  Haynes  ▼.  Rudd^  80  Hun,. 
237,  it  was  said:  *'We  think  that  wh*en  threats  of  lawful 
prosecution  are  purposely  resorted  to  for  the  purpose  of  over* 
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comiDg  the  will  of  the  party  threatened,  by  intimidating  or 
terrifying  him,  they  amount  to  such  duress  or  pasrion  as  will 
avoid  a  contract  thereby  obtained."  This  statement  of  the 
law  was  not  disturbed  by  this  court,  the  reversal  being  put  on 
other  grounds. 

In  Schoener  v.  LUsavsVy  36  Hun,  102,  a  bond  and  mortgage 
was  obtained  from  the  mortgagor  by  the  threat  that  unless  it 
was  given,  his  son,  who  was  charged  with  embezzlement,  would 
go  to  state  prison.  The  mortgage  was  set  aside,  and  this  court 
sustained  the  judgment.  After  stating  the  facts,  it  was  said 
by  Judge  Rapallo:  *'0n  the  merits,  this  judgment  is  sustained 
by  BayUy  v.  WilliarM,  4  Giff.  638;  L.  R.  1  Eng.  &  Ir.  App. 
200;  Daviet  v.  London  Ins,  Co.,  L.  R.  8  Ch.  Div.  469."  The  first 
case  cited  by  Judge  Rapallo  fully  sustains  the  recovery  in  the 
case  at  bar. 

In  Harris  v.  Carmody,  131  Mass.  51,  41  Am.  Rep.  188,  m 
mortgage  was  obtained  from  a  father  on  the  threat  that  hit 
son,  who  was  charged  with  forging  his  father's  name  to  notes 
held  by  the  plaintiff,  would  be  sent  to  the  state  prison.  It 
was  held  that  the  father  could  avoid  the  mortgage,  on  the 
ground  that  it  was  made  to  relieve  the  son  from  duress.  See 
also  Taylor  v.  JaqueSy  106  Mass.  291. 

In  none  of  the  cases  cited  was  it  suggested  that  the*  threat, 
which  induced  the  making  of  the  contract,  was  of  an  illegal 
prosecution  or  an  unlawful  arrest,  and  in  most  of  them  it  ap- 
pears that  the  person  charged  with  the  offense  was  guilty. 

The  principle  which  appears  to  underlie  all  of  this  class  of 
cases  is,  that  whenever  a  party  is  so  situated  as  to  exercise  a 
controlling  influence  over  the  will,  conduct,  and  interest  of  an- 
other, contracts  thus  made  will  be  set  aside:  1  Story's  Eq.  Jur., 
sees.  239-251;  2  Poiueroy's  Eq.  Jur.,  sees.  942,  943;  Lomerson 
V.  Johnston^  44  N.  J.  Eq.  93;  Ingersol  v.  Roe,  65  Barb.  346; 
Fisher  v.  Bishop,  86  Hun,  112;  108  N.  Y.  25;  2  Am.  St.  Rep. 
867;  Barry  v.  Equitable  Life  A.  Co.,  59  N.  Y.  587. 

In  the  last  case  cited,  it  was  said:  ^'  When  there  exists  coer- 
cion, threats,  compulsion,  and  undue  influence,  there  is  no 
volition.  There  is  no  intention  or  purpose  but  to  yield  to 
moral  pressure  for  relief  from  it.  A  case  is  presented  more 
analogous  to  a  parting  with  property  by  robbery.  No  title  ia 
made  through  a  possession  thus  acquired." 

It  was  not  error,  therefore,  for  the  court  to  deny  the  motion 
to  dismiss  the  complaint  on  the  ground  that  there  was  no 
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•vidence  that  the  money  was  paid  under  duress.  Upon  the 
•vidence  it  was  a  question  of  fact  whether  the  agreement  was 
executed  and  the  money  paid  in  consequence  of  threats  and 
uodue  influence:  Dunham  y.  Orisvxddy  100  N.  Y.  224. 

If  the  money  was  paid  by  the  plaintiff  through  fear  pro-*' 
duced  by  Mr.  Castre's  representations,  that  if  the  claim  was 
Dot  settled,  her  husband  would  be  arrested  and  imprisoned, 
the  payment  was  not  a  voluntary  one,  and  the  defendant  ob^ 
tained  no  title  to  the  money  received.  This  question  waff 
settled  in  plaintiff's  favor  by  the  verdict  of  the  jury. 

The  point  made  by  the  appellant  that  the  transaction  was  Bt 
compounding  of  a  felony  does  not  appear  to  be  raised  by  any 
appropriate  exception  in  the  case.  It  was  not  suggested  on 
tbe  trial,  either  in  the  motion  to  dismiss  or  in  the  requests  to 
eharge.  There  was  no  instruction  asked  or  given  to  the  jury 
on  the  subject.  The  question  is,  therefore,  not  before  this 
court. 

Upon  the  question  of  ratification,  the  court  instructed  the 
jury  as  follows:  "  Before  there  can  be  a  ratification  to  prevent 
her  recovery  in  this  action,  there  must  be  somp  distinct  act  of 
hers,  after  knowledge  of  the  facts  and  knowledge  by  her  that 
she  had  a  right  to  rescind  the  agreement."  An  exception  was 
taken  to  this  part  of  the  charge,  and  the  claim  is  now  made 
ibat  this  court  should  hold,  as  a  matter  of  law,  that  plaintiff 
had  waived  her  claim. 

The  defendant  appears  to  have  acquiesced  in  the  submission 
cf  this  question  to  the  jury  as  one  of  fact  for  their  determina- 
tion. It  was  not  made  one  of  the  grounds  of  the  motion  to 
dismiss.  In  part,  at  least,  the  charge  of  the  court  was  correct. 
I  do  not  understand  the  learned  counsel  for  the  appellant  to 
criticise  that  part  of  the  charge  relating  to  ratification  by  some 
act  "  after  knowledge  of  the  facts."  If  any  qualification  was 
im>per  in  the  expression  as  to  her  ''knowledge  »  .  •  .  that  she 
had  a  right  to  rescind,"  it  was  the  duty  of  the  appellant  to 
suggest  it.  A  general  exception  cannot  be  sustained:  8m$di$ 
▼.  B.  &  /?.  B.  R.  R  Co,,  88  N.  Y.  15;  Doyle  v.  New  York  Eye 
and  Ear  Infirmary,  80  Id.  684. 

We  have  carefully  examined  the  exceptions  to  the  admis* 
■ions  of  testimony,  and  while  some  of  the  evidence  was  im« 
material,  we  think  none  of  the  rulings  are  of  a  character  to 
call  for  a  reversal  of  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 
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DuRias  PSR  Mni AS.  —  Ab  to  the  essentiBls  of  duress,  extended  note  to 
Holier  r.  Ortenlee^  26  Am.  Dec.  374-378.  A  father  may  avoid  a  mortgage 
which  he  was  indaced  to  make  by  threats  of  prosecution  and  imprisonmenft 
of  his  son:  Harris  ▼.  Carmody,  131  Mass.  01;  41  Am.  Rep.  188;  but  see  Zfor- 
moi»  V.  Harmon,  61  Me.  227;  14  Am.  Rep.  656.  Bat  threato  of  legal  pro- 
cess, or  legal  prosecution,  or  legal  arrest,  do  not  constitute  duress  per  nUmaK' 
Clajlm  v.  McDmougK  33  Mo.  412;  84  Am.  Dec.  54;  FuUon  v.  Hood,  34  Pa.  Sk 
365;  75  Am.  Dec.  604;  Campion  v.  Bunker  Hill  Bank,  96  111.  301;  36  Am. 
Rep.  147.  To  constitute  duress,  by  threats  of  illegal  arrest,  the  act  whieh 
the  party  seeks  to  avoid  must  have  been  done  by  him  through  fear  of  siieh 
threatened  arrest:  Flanigan  v.  Minneapolis,  36  Minn.  406. 

Patmbnt  Of  MoNir  ukdkb  Compulsion,  where  no  legal  burden  exists,  is 
a  legal  injury,  and  the  money  may  be  recovered  back:  Cose  v.  Wekher,  68 
Mich.  263;  13  Am.  St.  Rep.  339,  and  particularly  note. 

Corporations  arb  Rksponsiblr  for  the  acts  of  its  servants  engaged  in  the 
eorporation's  business,  in  the  same  manner  and  to  the  same  extent  as  indi- 
▼idnals  are  liable  nnder  similar  eircumstanoes:  Hussey  T.  Noi/oOb  sla  JL  JL 
Odi,  98  N.  a  84;  2  Am.  St.  Rep.  812. 


Galusha  v.  Galusha. 

[lie  New  Tors,  68fi.| 

Hubrand  and  Witr.  —  Contracts  iob  thr  Fotubi  SiPAmATiON  oj  Hm^ 
RAND  AND  WiFR  are  void. 

HUBRAND    AND    WlVR. — CONTRACT    RRTWREN  HUSRAND    AND  WiPR    AITBB 

TBRiR  Srparation,  through  the  intervention  of  a  tmstee,  is  effective  to 
bind  the  husband  to  eontribnte  the  sum  therein  provided  for  her  support^ 
and  it  is  also  binding  on  the  wife  and  the  trostee,  that  she  will  aoeepi 
tbo  payment  therein  designated  in  fnll  satisfaotion  of  her  maintenanco 
and  support. 

HUBRAND    AND  WifR.  —  ThR    DiYOROR    OV    A    HUSRAND   AND  WlTR    AITBB 

Thrt  havr  Bntrrrd  into  a  Valid  Aorrxmknt  of  Srparation,  or  the 
eommission  by  either  of  them  of  an  act  entitling  the  other  to  a  divorce^ 
does  not  avoid  or  annnl  such  agreement,  or  entitle  either  to  be  released 
therefrom;  and  the  court  granting  a  decree  errs  if  it  disregards  thoagreo- 
ment^  and  makes  provision  for  the  wife  inconsistent  therewith. 

Action  for  divorce  on  the  ground  of  adultery.  Defendant,  in 
answer  to  the  claim  for  alimony,  pleaded  an  agreement  of  sepa- 
ration, made  April  80, 1883,  between  himself  and  his  wife,  and 
one  Oalusha  Phillips  as  her  trustee.  For  several  years  before 
their  final  separation,  the  relations  between  husband  and  wife 
had  not  been  agreeable,  and  at  times  they  had  lived  apart  At 
the  time  when  the  agreement  was  entered  into,  the  wife  had 
discovered  8u£Scient  grounds  to  entitle  her  to  a  divorce,  and 
had  separated  from  her  husband.  Afterwards  negotiations  for 
a  settlement  had  been  entered  into,  and  had  resulted  in  the 
agreement  pleaded  by  the  defendant,  in  which  he  had  bound 
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bimself  to  pay  bis  wife  certain  sums  of  money,  and  to  give  her 
certain  property  specified  in  the  agreement,  and  further,  to  pay 
her  one  hundred  dollars  on  the  first  of  each  month  during 
the  remainder  of  her  natural  life.  On  her  part  and  that  of  the 
trustee,  it  was  agreed  to  accept  the  sums  of  money  in  the 
agreement  in  full  satisfaction  of  her  claim  for  maintenance 
and  suppert,  and  that  thereafter  she  would  support  and  main- 
tain herself,  and  save  her  husband  harmless  from  the  payment 
of  all  sums  on  account  of  her  support,  maintenance,  medical 
attendance,  and  any  and  all  expenses,  legal  and  otherwise.  If 
the  wife  should  survive  the  husband,  she  had  a  right  to  con- 
tinue the  agreement,  and  receive  one  hundred  dollars  per 
month,  and  in  that  event  she  was  to  release  all  right  of  dower 
and  all  claims  against  his  estate.  The  trial  court  dissolved 
the  marriage,  and  awarded  ihe  plaintiff  the  sum  of  $8,750 
yearly,  without  making  any  reference  in  its  decree  to  the 
agreement  of  separation.  On  appeal  to  the  general  term,  the 
judgment  was  modified  by  reducing  the  amount  of  alimony  to 
three  thousand  dollars  a  year,  and  by  inserting  in  the  decree 
a  clause  declaring  that  the  force  and  legal  effect  of  the  agree- 
ment of  separation  was  terminated. 

Esek  Cowen  and  W,  H.  Bowman^  for  the  appellant 

/.  A,  Stidlj  for  the  respondent. 

Parker,  J.  Was  it  error  to  disregard  the  agreement  be- 
tween  the  parties  to  this  action  and  the  trustee,  providing  for 
the  support  of  this  plaintiff  during  her  life,  and  to  make  such 
an  allowance  as  to  the  court  seemed  just,  is  the  question  pre- 
sented for  our  consideration. 

The  trial  court  apparently  adopted  the  view  that,  inasmuch 
as  the  statute  empowers  the  court  to  require  the  wrong-doing 
husband  to  provide  for  the  support  of  the  wife,  it  may  permit 
the  agreement  to  stand,  and,  in  addition  thereto,  compel  the 
defendant  to  pay  such  other  or  further  sum  as  the  surrounding 
circumstances  suggest  to  be  just.  On  the  other  hand,  the  gen- 
eral term  proceed  upon  the  theory  that  the  plaintiff  is  not 
entitled  to  her  support  under  and  by  virtue  of  an  agreement 
in  which  she  and  her  trustee  contract  that  the  defendants 
shall  not  be  called  upon  to  pay  any  other  sum  for  that  pur- 
pose, and  at  the  same  time  be  permitted  to  receive  an  addi- 
tional allowance  for  her  support  by  virtue  of  a  judgment  of 
the  court,  and  therefore  modified  the  judgment  appealed 
from  by  the  insertion  of  a  provision  declaring  the  terminatioa 
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• 

•of  the  force  and  legal  effect  of  the  eeparation  agreement  It 
48  well,  therefore,  at  the  outset,  to  consider  the  validity  and 
binding  force  of  this  contract,  which  one  court  ignores  and  an* 
*other  brushes  away. 

Marriage  is  favored  in  the  law,  and  as  a  contract  not  to 
marry  is  against  public  policy,  and  void,  so,  too,  is  a  contract 
-between  husband  and  wife  to  be  divorced,  or  in  the  happening 
of  a  future  event,  to  live  apart. 

But  while  a  contract  to  separate  in  the  future  is  void,  it  is 
<DOw  too  well  settled,  both  in  England  and  this  country,  to  ad- 
mit of  discussion,  that  after  a  separation  has  taken  place,  a 
-contract  may  be  made  through  the  intervention  of  a  trustee, 
which  is  effective  to  bind  the  husband  to  contribute  the  sum 
therein  provided  for  the  future  support  of  the  wife:  Bishop  on 
Marriage  and  Divorce,  sees.  637,  650;  Carson  v.  Murray^  3 
Paige,  483;  Magee  v.  Magee,  67  Barb.  487;  Pettit  v.  Pettity  107 
N,  Y.  677;  CalHns  v.  Long,  22  Barb.  97. 

The  contract  of  separation  is  also  valid,  so  far  as  relates  to 
the  indemnity  given  to  the  husband  by  the  trustee.  Such 
-covenants  are  mutual  and  dependent:  WaH'Oce  v.  Bcusett^  41 
Barb.  92;  Dupre  v.  Rein,  7  Abb.  N.  C.  256. 

The  contract  between  these  parties  was  made  after  actual 
fieparation,  and  through  the  intervention  of  a  trustee.  By  its 
terms,  the  defendant  obligated  himself  to  pay,  for  the  benefit 
of  this  plaintiff,  certain  fixed  sums  of  money,  and,  in  addition 
thereto,  to  pay  to  the  trustee,  for  her  benefit,  one  hundred  dol- 
lars monthly  during  her  natural  life.  On  the  part  of  the 
plaintiff  and  the  trustee,  it  was  covenanted  to  '*  accept  such 
payments,  in  full  payment  and  satisfaction,  for  the  mainte- 
nance  and  support  of  €aid  Sarah  F.  Oalusha  during  her  natu- 
ral life;  and  the  said  Galusha  Phillips,  trustee,  in  consideration 
of  the  several  payments  hereinbefore  mentioned,  does  hereby 
agree  to  and  with  the  said  -party  of  the  first  part  that  Sarah  F. 
Galusha  shall  fully  support  and  maintain  herself,  and  provide 
all  things  of  all  kinds  necessary  for  her  full  support  and  main- 
ienance,  and  that  said  Sarah  F.  Galusha  will  perform  all  acts 
and  covenants  which  she  has  herein  agreed  to  do  and  perform, 
and  to  save  said  party  of  the  first  part  harmless  from  the  pay* 
ment  of  all  sums  of  money  for  or  on  account  of  the  full  sup- 
port, maintenance,  medical  attendance,  and  any  and  all 
ojcpenses,  legal  or  otherwise,  of  said  Sarah  F.  Galusha,  for  and 
during  her  natural  life.*' 

In  view  of  the  situation  of  tne  partieSi  (he  contract  waSi  at 
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the  time  of  the  execution,  valid  and  binding  upon  all  the  par* 
ties  thereto.  The  defendant  has  fully  performed  on  his  parti 
and  it  would  seem  as  if  he  were  entitled  to  the  protection 
which  it  was  stipulated  that  full  performance  should  give  to 
him. 

The  argument  that  upon  the  granting  of  the  decree  of  di- 
vorce there  was  a  failure  of  consideration  to  support  the  agree* 
ment,  is  without  force. 

The  consideration  for  an  agreement  of  separation  fails,  and 
the  contract  is  avoided  when  separation  does  not  take  place, 
or  where,  after  it  has  taken  place,  the  parties  are  reconciled, 
and  cohabitation  resumed.  Neither  of  these  events  happened. 
The  suggestion  that  the  subsequent  violation  of  the  marriage 
vow  by  the  defendant  may  be  treated  as  vitiating  the  separa- 
tion agreement  does  not  require  extended  consideration,  for  it 
is  without  potency. 

Because  of  the  marriage  relation,  the  husband  was  bound 
to  support  his  wife.  This  legal  obligation  constituted  the  basis 
for  a  settlement  of  their  affairs,  and  the  making  of  an  agree* 
ment  by  which  it  should  be  definitely  determined  how  much 
he  should  be  obliged  to  contribute,  and  she  entitled  to  receive 
from  him,  for  her  support. 

After  its  making,  it  was  not  in  the  power  of  either  party, 
acting  alone  and  against  the  will  of  the  other,  to  do  an  act 
which  would  destroy  or  affect  that  contract.  The  act  of  adul- 
tery did  not  of  itself  subvert  the  marriage  contract.  It  en- 
abled the  wife,  through  the  aid  pf  the  courts,  to  relieve  herself 
from  the  legal  restraints  of  the  marriage  tie.  But  she  need 
not  have  availed  herself  of  that  privilege. 

She  might  have  determined  to  condone  the  offense.  Con- 
donation is  favored  in  the  law.  The  wrongful  act  of  the  hus- 
band, then,  did  not  of  itself  avoid  even  the  marriage  contract. 
Much  less  was  it  potent  to  affect  a  contract  founded,  not  upon 
a  promise  to  faithfully  observe  the  marriage  vows,  but,  instead, 
upon  a  legal  obligation  to  support  and  maintain  the  wife. 

Neither  did  the  act  of  the  wife  in  availing  herself  of  the  hus- 
band's wrong  to  free  herself  from  matrimonial  bonds  affect  the 
separation  agreement.  At  the  time  of  the  execution  of  the 
agreement,  husband  and  wife  had  separated.  It  was  fully 
determined  that  they  should  not  live  together  again.  In  that 
situation,  the  wife  demanded  and  the  husband  conceded  a 
separate  support. 

The  agreement  provided  not  merely  for  her  support  during 
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their  joint  lives,  but  also  that,  in  event  of  death,  his  estate 
should  contribute  a  like  support  each  year,  so  long  as  she 
should  live.  By  its  terms,  the  parties  attempted  a  severance 
and  settlement  of  their  relations  toward  each  other  in  all  re- 
spects  save  one,  which  should  last  for  all  time.  They  were 
powerless  U>  dissolve  the  marriage  tie,  and  of  course  did  not 
attempt  it.  But  they  did  make  a  settlement,  which  was  in- 
tended to  separate  them  forever,  as  absolutely  as  it  was  in 
their  power  to  do.  The  language  of  Chief  Judge  Ruger,  in 
delivering  the  opinion  of  the  court  in  Carpenter  v.  Oebomj  102 
N.  Y.  559,  is  applicable  to  the  agreement  here.  **  There  is  no 
express  or  implied  condition  in  the  contract  that  the  plaintiff 
should  continue  to  remain  the  wife  of  John  Carpenter,  but  the 
obligation  to  pay  interest  was  to  continue  unconditionally  dur- 
ing her  natural  life."  No  attempt  was  ma^e  to  shorten  the 
period  of  payment,  should  divorce  or  marriage  thereafter  re- 
sult It  is  written  that  the  death  of  the  wife  shall  constitute 
the  event  which  shall  terminate  the  agreement.  And  the 
court  will  not  attempt  to  read  it  as  if  it  affirmed  otherwise. 

The  parties  to  that  agreement  were  powerless  to  provide 
that  they  should  not  be  visited  with  the  legal  consequences  of 
adultery.  Any  agreement  to  that  effect  would  have  been 
void.  Such  was  and  is  the  law,  and  they  are  presumed  to 
have  known  it,  and  to  have  made  their  contract  with  the 
knowledge  and  understanding  that  in  the  event  of  the  com- 
mission of  the  act  of  adultery  by  either  the  husband  or  the 
wife,  the  other  party  would  be  at  liberty  either  to  permit  the 
legal  relation  of  husband  and  wife  to  continue,  or  sunder 
the  marriage  tie  in  an  action  brought  for  that  purpose.  No 
T>rovision  was  inserted  that  this  contract  for  maintenance 
should  be  affected  by  the  subsequent  wrongful  act  of  either 
party,  and  none  can  be  implied.  A  succeeding  illegal  act  by 
one  of  the  parties,  whether  adultery  or  assault  and  battery, 
would  render  the  offending  party  liable  to  incur  the  legal 
penalty  thereof;  but  it  could  not  affect  a  prior  agreement  for 
maintenance,  in  the  absence  of  a  stipulation  providing  for  such 
a  result. 

The  views  thus  expressed  lead  to  the  conclusion  that  the 
separation  agreement  was  not  affected  by  the  decree  granting 
an  absolute  divorce.  The  position  thus  taken  seems  to  be 
supported,  either  assertatively  or  by  acquiescence,  by  text- 
writers  and  decisions:  Stewart  on  Marriage  and  Divorce,  sec. 
191;  Grant  v.  Budd,  30  L.  T.  819;  Charlesworth  v.  HoU,  48 
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li.  J.,  N.  S,,  pt.  2,  ex.  26;  Clark  v.  Foadiel,  18  Daly,  50P; 
Wright  v.  Miller,  1  Sand.  Ch.  103;  Carpenter  v.  Osbom,  102 
N.  Y.  552;  Jice  v.  Thurlaw,  2  Bam.  &  C.  547;  Kremelberg  ▼. 
Kremelhergy  52  Md.  553. 

We  have,  then,  a  valid  tripartite  agreement,  and  a  subee- 
•quent  judgment  of  divorce* rendered  in  an  action  wherein  two 
of  the  parties  to  the  agreement  only  are  plaintiff  and  defend- 
4int.  The  plaintiff  did  not,  in  her  complaint,  aek,  as  a  part 
«f  the  relief,  that  the  separation  agreement  be  set  aside.  She 
•did  not  allege  that  it  had  been  obtained  fraudulently  or  by 
means  of  duress.  In  no  way  whatever  was  its  validity  at- 
tacked, or  a  foundation  laid  which  would  have  empowered  a 
-court  of  equity  to  set  it  aside.  The  subsequent  order  of  the 
general  term,  therefore,  in  directing  such  a  modification  of  the 
judgment  of  divorce  as  would  terminate  the  force  and  legal 
effect  of  this  valid  separation  agreement  cannot  be  sustained. 

The  authority  conferred  upon  the  court  by  the  code,  to  re- 
•quire  the  defendant  to  provide  suitably  for  the  support  of  the 
plaintiff  as  justice  requires,  is  not  so  broad  and  comprehen- 
fiive  as  to  admit  of  a  construction  conferring  upon  the  court 
power  to  ignore  all  existing  rules  as  to  parties,  pleadings,  and 
proof,  and  arbitrarily  set  «eide  a  valid  agreement,  because,  in 
the  judgment  of  the  court,  one  of  the  parties  agreed  to  accept 
from  the  other  a  less  sum  of  money  than  she  ought. 

We  must  now  consider  briefly  whether  the  trial  court  should 
have  granted  an  allowance  in  addition  to  the  sum  which  the 
parties  had  voluntarily  agreed  was  sufificient  for  the  support  of 
the  wife,  and  which  both  the  wife  and  trustee  covenanted  to 
accept  m  full  for  her  support  and  maintenance  during  her 
natural  life. 

There  are  a  number  of  cases  where,  notwithstanding  a  vol* 
untary  settlement  by  a  husband  upon-  his  wife,  the  court  has 
made  an  additional  allowance,  upon  the  ground  that  the  set- 
tlement wae  inadequate  for  her  support:  Bishop  on  Marriage 
and  Divorce,  sec.  375,  and  cases  cited. 

But  ocr  attention  has  not  been  called  to  a  case  in  which  the 
court  has  held  that,  where  the  wife,  by  the  intervention  of  a 
trustee,  makes  a  valid  agreement  that  the  settlement  is  suffi- 
cient for  her  support,  and  indemnifies  the  husband  against 
any  other  or  further  payment  therefor,  the  court  will  make  a 
further  allowance  while  that  agreement  is  in  force.  The  stat- 
ute authorizes  the  court,  in  the  final  judgment  dissolving  the 
vaarriage,  to  require  the  defendant  to  provide  suitably  for  the 
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eapport  of  the  pluintiif  as  justice  requires,  having  regard  to 
the  circumstances  of  the  respective  parties.  It  directs  this  to 
be  done  because,  upon  the  dissolution  of  the  marriage  relation, 
the  legal  obligation  of  the  husband  to  support  the  wife  ceases. 
But  for  the  power  thus  conferred  upon  the  court,  the  result  of 
the  husband's  misconduct  would  be  to  relieve  him  from  the 
duty  of  supporting  the  wife  whom  he  had  wronged.  But  this 
authority  to  protect  the  wife  in  her  means  of  support  was  not 
intended  to  take  away  from  her  the  right  to  make  such  a 
settlement  as  she  might  deem  best  for  her  support  and  main- 
tenance. The  law  looks  favorably  upon  and  encourages  settle- 
ments made  outside  of  courts  between  parties  to  a  controversy. 
If,  as  in  this  case,,  the  parties  have  legal  capacity  to  contract, 
the  subject  of  settlement  is  lawful,  and  the  contract,  without 
fraud  or  duress,  is  properly  and  voluntarily  executed,  the  court 
will  not  interfere.  To  hold  otherwise  would  be  not  only  to 
establish  a  rule  in  violation  of  well-settled  principles,  but,  in 
effect,  it  would  enable  the  court  to  disregard  entirely  settle- 
ments of  this  character.  For  if  the  court  can  decree  that 
the  husband  must  pay  more  than  the  parties  have  agreed 
upon,  it  is  difficult  to  see  any  reason  why  it  may  not  adjudge 
that  the  sum  stipulated  is  in  excess  of  the  wife's  requirements, 
and  decree  that  the  husband  contribute  a  smaller  amount. 

The  views  expressed  lead  to  the  conclusion  that  the  judg- 
ment appealed  from  should  be  modified  by  striking  out  the 
provision  terminating  'the  force  and  effect  of  the  separation 
agreement  dated  April  30,  1883. 

It  should  be  further  niodified  by  striking  out  the  provision 
allowing  alimony,  and  as  thus  modified,  the  judgment  should 
be  affirmed.  

Husband  and  Wifs  —  AonBKMKNTs  for  Separation.  —  As  to  the  valid- 
tty  of  a^^reements  between  husband  and  wife  for  separation,  and  the  effect  of 
•nch  agreements,  generally:  Extended  note  to  Stephenson  v.  Osborne,  90  Am. 
Dec  3S7-370. 

In  PetlU  V.  PeitU,  107  N.  T.  677,  where  a  husband  and  wife  had  separated, 
and,  pending  an  abtion  by  the  wife  for  a  limited  divorce,  a  settlement  was 
agreed  upon  between  them,  providing  that  the  husband's  property  should  be 
•old,  and  one  third  of  the  proceeds  paid  to  the  wife,  and  that  they  should 
live  separate,  the  agreement  constituted  a  valid  contract  enforceable  at  the 
instance  of  the  wife  for  her  share  of  the  proceeds. 

In  the  case  of  BsUUe  qf  Noah,  73  Cal.  583,  2  Am.  St.  Rep.  829,  it  was  de« 
cided  that  a  wife,  who  had  entered  into  a  voluntary  valid  agreement  with 
her  husband  for  separation,  wherennder  she  received  certain  moneys,  and 
waived  all  her  marital  rights  and  claims,  and  she  voluntarily  continued  to 
live  apart  from  her  husband,  never  attempting  to  annul  the  above  agreement, 
ceased  to  be  a  membef  of  her  husband's  family,  and  couitl  take  nothing  by 
•ttccession  out  of  his  estate  after  his  death. 
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CoNSTRuonoH  OF  Statutb  —  ACTUAL  OosT,  What  n.  —  a  sUtate  of  Kaw 
York  declaring  that  the  owners  of  elevators  shall  not  charge  for  trim- 
ming and  shoveling  to  the  leg  of  the  elevator  more  thah  actoal  cost,  does 
not  permit  a  charge  for  such  work  to  include  the  sum  paid  for  the  use 
of  a  steam-shovel  belonging  to  the  elevator  company.  The  words  used 
in  the  statute  ezclade  any  charge  by  the  company  beyond  the  sum  speci- 
fied for  the  use  of  its  machinery  in  shoveling,  and  the  ordinary  expenso 
of  operating  it,  and  to  confine  the  charge  to  the  actual  cost  of  the  outsido 
labor  required  for  trimming  and  bringing  the  grain  to  the  leg  of  the 
elevator. 

Join  DEB  of  Several  Dibtingt  Misdemeanors  in  the  Sams  iNDicrMurr 
is  not  a  cause  for  the  reversal  of  the  judgment,  where  there  is  a  general 
verdict,  and  the  sentence  is  single,  and  is  appropriate  to  either  of  the 
counts  upon  which  the  conviction  was  had. 

OovjFTiTUTioNAL  Law  —  Maximitm  Charqes.  —  Lboislatite  Powxk  Exists 
under  the  constitution  of  the  state  of  New  York  to  prescribe  a  maximum 
charge  for  elevating  grain  by  a  stationary  elevator  owned  by  individuals 
or  corporations  who  have  appropriated  their  property  to  this  use,  and 
are  engaged  in  this  business. 

OOVSTITUTIONAL  LaW.  —  PROTECTION  OF  PRIVATE  PrOFERTX  IB  OnE  OF  THE 

Main  Purposes  of  Government,  but  No  One  Holds  his  Propehtt 
BT  Such  Absolute  Tenure  as  to  be  free  from  the  power  of  the  legisla- 
ture to  impose  restraints  and  burdens  required  by  the  public  good,  and 
proper  and  necessary  to  secure  equal  rights  to  aU. 

Ck>NSTiTUTioN  AL  Law  —  LEGISLATIVE  PowsR.  —  When  a  statute  is  challenged 
as  overstepping  boundaries  of  legislative  power,  the  object  sought  to  bs 
obtained  by  the  legislature,  the  nature  and  functions  of  government,  the 
principles  of  the  common  law,  and  the  principles  of  legislation  and  legal 
adjudications,  are  pertinent  and  important  considerations  and  elements 
in  the  determination  of  the  controversy. 

Constitutional  Law.  — Decision  of  a  Federal  Court  Sustainino  a  State « 
Statute  is  not  Res  Adjudicata  and  Binding  on  a  State  Court,  when 
the  same  question  subsequently  arises  under  a  similar  statute.  Only 
when  required  by  the  most  cogent  reasons,  and  compelled  by  unanswer* 
able  grounds,  will  the  state  court  declare  the  statute  to  be  unconstitu- 
tional, when  its  constitutionality  has  been  sustained  by  the  supreme 
court  of  the  United  States. 

The  Police  Power  is  but  another  name  for  that  authority  which  resides  in 
every  sovereignty  to  pass  all  laws  for  the  internal  regulation  and  govern- 
ment of  the  state  necessary  for  the  public  welfare.    - 

Constitutional  Law.  —  The  Boundaries  of  Police  Power  are  not  sus- 
ceptible of  precise  definition,  and  the  courts  therefore  must,  as  each 
case  is  presented,  determine  whether  it  falls  within  or  without  the  ap- 
propriate limits. 

Constitutional  Law.  —  No  General  Power  Resides  in  the  Legislature 
TO  Regulate  Private  Business,  prescribe  the  conditions  under  which 
it  shall  be  conducted,  fix  the  prices  of  commodities  or  services,  or  inter- 
fere with  freedom  of  contract. 

Constitutional  Law.  —  Statutes  Regulating  the  Price  for  Elevatimo 
AND  Storing  Grain  in   Elevators  are  justifiable,  because  they  are 
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'    diarg«d  with'  *  pdblie  tnteresfc;    The  element*  whioh  affect  this  bofluuM  ^ 
:  with  %piil>lie  interest  ere  found  in  its  nature  and  e^tent^  its  relations  to 
the  commerce  of  the  state  and  country,  aUd  the  practical  monopoly  aa^ 
joved  by  thoee  engaged  in  it. 

Speneef  ClifUon^  for  the  appellanti 
Qeorge  T.  Qainby^  for  the  respondent. 

Andrews,  J.  The  main  c[ue8tion  upon  this  record  is,  whether 
the  le^slation  fixing  the  tnaximum  charge  for  elevating  grain, 
contained  in  the  act,  chapter  581  of  the  Laws  of  1888,  is  valid 
and  constitutional.  The  act,  in  its  first  section,  fixes  the  max- 
imum charge  for  receiving,  weighing,  and  discharging  grain, 
by  means  of  floating  and  stationary  elevators  and  warehouses* 
in  this  state,  at  five  eighths  of  one  cent  a  bushel,  and  for  trim* 
ining  aiid  shoveling  to  the  leg  of  the  elevator  in  the  process  of 
handling  grain  by  means  of  elevators,  ^'lake  vessels  or  pnH 
pellers,  the  ocean  vessels  or  steamships,  and  canal-boats," 
shall,  the  section  declares,  only  be  required  to  pay  the  actual 
cost.  The  second  section  makes  a  violation  of  the  act  a  mis- 
demeanor, punishable  by  fine  of  not  less  than  $250.  The  third 
section  gives  a  civil  remedy  to  a  parly  injured  by  a  violation 
of  the  act.  The  fourth  section  excludes  from  the  operation  of 
the  act  any  village,  town,  or  city  having  less  than  one  hun- 
dred and  thirty  thousand  population.  The  defendant,  the 
manager  of  a  stationary  elevator  in  the  city  of  Buffalo,  on  the 
nineteenth  day  of  September,  1888,  exacted  from  the  Lehigh 
Valley  Transportation  Company,  for  elevating,  raising,  and  dis- 
charging a  cargo  of  corn  from  a  lake  propeller  at  his  elevator, 
the  sum  of  one  cent  a  bushel,  and  for  shoveling  to  the  leg  of 
the  elevator  the  carrier  was  charged  and  compelled  to  pay  four 
dollars  for  each  thoosand ^bushels.  The  shoveling  of  grain  to 
the  leg  of  an  elevator  at  the  port  of  Buffalo  is  now  performed 
pursuant  to  an  arrangement  made  since  the  passage  of  the 
act  of  1888,  by  a  body  of  men  known  as  the  Shovelers'  Union, 
who  pay  the  elevator  $1.75  a  thousand  bushels  for  the  use  of 
the  steam-shovel,  a  part  of  the  machinery  connected  with  the 
elevator,  operated  by  steam,  and  who,  for  their  services  and 
the  expense  of  the  steam-shovel,  charge  the  carrier  for  each 
thousand  bushels  of  grain  shoveled  the  sum  of  four  dollars. 
The  defendant  was  indicted  for  a  violation  of  the  act  of  1888. 
The  indictment  contains  a  single  count  charging  a  violation 
of  the  first  section  in  two  particulars,  viz.:  In  exacting  more 
than  the  statute  rate  for  elevating  the  cargo,  and  exacting  more 
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than  the  actual  cost  for  shoyeling  the  grain  to  the  leg  of  the 
elevator.  Before  reaching  the  main  questioni  there  is  a  Biiber- 
dinate  question  to  be  considered. 

The  defendant  on  the  trial  raised  the  question  of  the  consti- 
tutionality of  the  act  of  1888,  and  also  insisted  that,  as  to  the 
alleged  overcharge  for  shoveling,  the  facts  did  not  show  that 
the  defendant  had  received  anything  for  that  service,  or  thai 
the  cargo  had  been  charged  more  than  the  actual  cost,  and 
excepted  to  the  submission  to  the  jury  of  that  branch  of  the 
case.  '  The  trial  judge  overruled  both  points,  and  submitted 
the  case  to  the  jury  in  both  aspects,  who  found  a  general  ver- 
dict of  guilty,  and  thereupon  the  court  imposed  upon  the  de* 
fend  ant  a  fine  of  $250.  It  is  now  urged  that,  assuming  the 
constitutionality  of  the  act  of  1888,  the  judgment  should  be 
reversed,  for  the  reason  that  no  overcharge  by  the  defendant 
for  shoveling  was  proved,  and  also  that  the  sum  paid  for  shov* 
eling  was  paid  to  the  Shovelers'  Union,  the  defendant  only  re- 
ceiving thereout,  from  the  union,  the  rent  agreed  for  the  use 
of  the  steam-shovel.  There  are  two  answers  to  this  propo- 
sition. The  words  *'  actual  cost,"  used  in  the  statute,  were 
manifestly  intended  to  exclude  any  charge  by  the  elevator  be- 
yond the  sum  specified  for  the  use  of  its  machinery  in  shovel- 
ing, and  the  ordinary  expenses  of  operating  it,  and  to  confine 
the  charge  to  the  actual  cost  of  the  outside  labor  required  for 
trimming  and  bringing  the  grain  to  the  leg  of  the  elevator. 
The  purpose  of  the  act  could  be  easily  evaded  and  defeated 
if  the  elevator  owners  were  permitted  to  separate  the  services, 
and  charge  for  the  use  of  the  steam-shovel  any  sura  which 
might  be  agreed  upon  between  themselves  and  the  Shovelers* 
Union,  and  thereby,  under  color  of  charging  for  the  use  of  the 
steam-shovel,  exact  of  the  carrier  a  sum  for  elevating  beyond 
the  rate  fixed  by  the  act.  The  second  answer  to  the  propo- 
sition is  this:  It  was  undisputed  that  the  defendant  exacted  a^ 
greater  charge  for  elevating  than  the  sum  allowed,  by  the  act 
This  was  proven  by  testimony  on  the  part  both  of  the  prose- 
cution and  the  defendant.  The  verdict  of  guilty  was  followed 
by  the  infliction  of  the  lowest  penalty  for  a  single  offense. 
The  verdict  and  sentence  were  justified,  without  considering 
whetlier  an  offense  was  made  out  under  the  second  allegation 
in  the  indictment.  No  question  as  to  the  form  of  the  indict- 
ment was  made.  The  joinder  of  several  distinct  misdemea- 
nors in  the  same  indictment  is  not  a  cause  for  the  reversal  of 
a  judgment,  where  there  is  a  general  verdict,  and  the  sentence 
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IB  flifigle,  and  is  appropriate  to  either  of  the  connte  upon  which 
the  eonviction  was  had:  Polinsky  v.  PeopU^  78  N.  Y.  66.  .  Eve» 
if  the  alleged  overcharge  for  shoveling  was  not  made  out,  the 
▼trdiot.and  8entence.4tve;auppQr4;ed  by  the  fisdiiigsof  thejurjr 
on  the  other  branch  of  the  case,  and  the  refusal  of  the  judge- 
to  withdraw  from  the  jury  the  consideration  of  the  questioa 
whether  there  was  an  overcharge  for  shoveling  did  not  prejur 
dice  the  defendant. 

Passing  this  point,  we  come  to  the  main  question,  whether 
legislative  power,  under  the  state  constitution,  exists  in  the- 
legislature  to  prescribe  a  maximum  charge  for  elevating  graia 
by  stationary  elevators  owned  by  individuals  or  corporations^ 
who  have  appropriated  their  property  to  this  use,  and  an» 
engaged  in  this  business.  The  ascertainment  of  the  exact 
boundaries  of  legislative  power  under  the  rigid  constitutional 
systems  of  the  American  states  is  in  many  cases  attended  witb 
great  perplexity  and  difficulty.  The  people  have  placed  in 
the  constitution  a  variety  of  restrictions  upon  legislative  power^ 
and  chief  among  them  is  that  which  ordains  that  no  pereoa 
ehall  be  deprived  of  life,  liberty,  or  property  without  due  pro* 
cess  of  law.  There  is  but  little  difficulty  in  determining  the- 
validity  of  a  statute  under  this  constitutional  principle  la 
cases  where  the  statute  assumes  to  divest  the  owner  of  prop- 
erty of  his  title  and  possession,  or  to  actually  deprive  hfm  of 
bis  personal  liberty.  The  state  may  lawfully  take  the  prop- 
erty or  life  of  the  citizen  without  infringement  of  the  constitu- 
tional guaranty.  The  cases  where  the  right  of  property  is  set 
aside  by  positive  laws  are.  various.  Distress,  executions,  for- 
feitures, >taxes,  are  of  this  description,  "wherein,'*  said  Lord 
Camden,  in  Entickv.  Canrington^  19  How.  St  Tr.  1066,  *' every 
ihan,  by  common  consent,  gives  up  that  right  for  the  sake  of 
justice  and  the  common  good.''  The  state  may  directly  take 
private  property  for  public  use  on  the  condition  of  making 
compensation,  and  the  cases  where  it  may  be  taken  in  satis* 
faction  of  public  and  private  obligations,  or  for  the  support  of 
government,  or  as  a  return  for  governmental  protection,  are 
determined  by  general  rules,  well  understood  and  easily  ap- 
plied. The  difficulty  in  the  application  of  the  constitutional 
principle  arises,  in  the  main,  in  respect  to  that  class  of  legis* 
lation,  not  infrequent,  which,  while  it  does  not,  in  a  strict 
sense,  deprive  an  individual  of  his  property  or  liberty,  does«. 
nevertheless,  in  many  cases,  by  the  imposition  of  burdens  and 
restrictions  upon  the  use  and  enjoyment  of  property,  and  by. 
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restraints  put  upon  personal  conduct,  seriously  impair  the. 
value  of  property,  and  abridge  freedom  of  action.  The  valid- . 
ity  of  legislation  of  this  kind,  to  some  extent,  and  within  oer- 1 
tain  limits,  is  questioned  by  none.  But  such  legislation  may^ 
overpass  the  boundaries  of  legislative  power,  and  violate  the  i 
constitutional  guaranty;  for  it  is  now  an  established  principle  i 
that  this  guaranty  protects  property  and  liberty,  not  merely* 
from  confiscation  or  destruction  by  legislative  edicts,  but  also* 
from  any  essential  impairment  or  abridgement  not  justified 
by  the  principles  of  free  government.  This  court  has  recently, 
in  several  notable  instances,  vindicated  tbe  rights  of  individu- 
als against  unjust  and  arbitrary  legislation  restraining  free- 
dom of  action,  or  imposing  conditions  upon  private  business, 
not  warranted  by  the  constitut'on:  In  re  Jacobs^  98  N.  Y.  98; 
60  Am.  Rep.  686;  People  v.  Marx,  99  N.  Y.  377;  62  Am.  Rep.  34; 
People  V.  Oaison,  109  N.  Y.  899;  4  Am.  St.  Rep.  466.  But  the 
very  existence  of  government  presupposes  the  right  of  the 
sovereign  power  to  prescribe  regulations  demanded  by  the  gen- 
eral welfare  for  the  common  protection  of  all.  This  principle 
inheres  in  the  very  nature  of  the  social  compact  The  protec- 
tion of  private  property  is  one  of  the  main  purposes  of  govern- 
ment, but  no  one  holds  his  property  by  such  an  absolute  tenure 
as  to  be  freed  from  the  power  of  the  legislature  to  impose  re- 
straints and  burdens  required  by  the  public  good,  or  proper 
and  necessary  to  secure  the  equal  rights  of  all.  This  power 
of  government, — the  power,  as  expressed  by  Taney,  C.  J,  in 
Lieenee  Caeee^  6  How.  683, — ''inherent  in  every  sovereignty, 
— the  power  to  govern  men  and  things,''  is  not,  however,  an 
uncontrollable  or  despotic  authority,  subject  to  no  limitation^ 
exercisable  with  or  without  reason  in  the  discretion  or  at  the 
whim  or  caprice  of  the  legislative  body.  But  within  its  legiti- 
mate domain  the  power  is  original,  absolute,  and  indefeasible. 
•  It  vested  in  the  legislative  department  of  the  government  at 
its  creation,  without  aflSrmative  grant  or  definition,  as  an  es- 
sential political  power  and  attribute  of  government,  and  per- 
sonal rights  and  rights  of  property  are  subordinate  to  this 
supreme  power  acting  within  its  appropriate  sphere.  It  may 
be  exercised  so  as  to  impair  the  value  of  property,  or  limit  or 
restrict  the  uses  of  property,  yet  in  this  there  is  no  infringe* 
ment  of  the  constitutional  guaranty,  because  that  guaranty  if 
not  to  be  construed  as  liberating  persons  or  property  from  the 
just  control  of  the  laws.  It  was  designed  for  the  protectioa 
of  personal  and  private  rights  against  encroachments  by  the 
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legislative  body  not  sanctioned  by  the  principles  of  civil  lib- 
erty as  held  and  understood  when  the  constitution  was  adopted. 
The  boundary  of  legislative  power  in  the  enactment  of  laws  in 
the  assumed  exercise  of  this  power  of  sovereignty,  which  inju- 
riously affects  persons  or  property,  is  indistinct,  and  no  rule  or 
definition  can  be  formulated  under  which,  in  all  cases,  it  can 
be  readily  determined  whether  a  statute  does  or  does  not  trans- 
gress the  fundamental  law.  The  power  of  the  British  Parlia- 
ment is  not  the  test  of  legislative  power  under  the  written 
constitution  of  the  American  states.  But  the  great  land- 
marks of  civil  liberty  embodied  in  our  state  constitutions 
were  established  by  our  English  ancestors,  and  upon  questions 
such  as  the  one  now  before  us,  we  may  study  with  profit  the 
principles  and  practice  of  the  law  of  England.*  When  a  stat- 
ute is  challenged  as  overstepping  the  boundaries  of  legislative 
power,  the  object  sought  to  be  obtained  by  the  legislature, 
the  nature  and  functions  of  government,  the  principles  of  the 
common  law,  the  practice  of  legislation  and  legal  adjudica- 
tions, are  pertinent  and  important  considerations  and  elements 
in  the  determination  of  the  controversy. 

The  act  in  question  regulates  the  price  of  elevating  grain, 
and  the  regulation  affects  the  compensation  which  may  be  law- 
fully demanded  for  labor  and  personal  services,  as  well  as  for 
the  use  of  property.  It  fixes  a  maximum  charge  for  labor  and 
the  use  of  property  when  combined,  as  they  of  necessity  are 
in  the  business  of  elevating  grain.  The  operation  of  the  stat- 
ute is  by  its  terms  limited  to  the  business  carried  on  in  cities 
and  towns  having  a  ropulation  of  not  less  than  one  hundred 
and  thirty  thousand,  practically  to  the  cities  of  Buffalo,  New 
York,  and  Brooklyn.  The  circumstances,  also,  substantially 
restrict  the  application  of  the  act  to  grain  brought  to  Buffalo 
from  the  upper  lakes  by  water,  and  there,  by  means  of  eleva- 
tors, transshipped  into  canal  boats  and  transported  through  the 
Erie  Canal  and  Hudson  River  to  the  harbor  of  New  York,  and 
there  discharged  by  elevators  into  warehouses  or  ocean  vessels. 
The  business  of  transporting  grain  by  the  lakes,  and  thence 
by  the  Erie  Canal  to  New  York,  is  one  of  great  magnitude. 
The  case  shows  that  about  one  hundred  and  twenty  millions 
of  bushels  of  grain  annually  come  to  Buffalo  from  the  wesL 
The  business  of  elevating  grain  at  that  point  is  mainly  con- 
nected with  lake  and  canal  transportation.  It  is  shown  by 
official  records  that  the  receipts  of  grain  at  New  York  in  the 
year  1887,  by  way  of  the  Erie  Canal  and  Hudson  River,  during 
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the  season  of  canal  navigation,  exceeded  forty-six  million 
bushels,  an  amount  very  largely  in  excess  of  the  amount  re- 
ceived during  the  same  period  by  rail  and  by  river  and  coast- 
wise vessels.  The  elevation  of  this  grain  from  lake  vessels  to 
canal-boats  takes  place  at  Buffalo,  where  the  case  shows  there 
are  thirty  or  forty  elevators,  stationary  and  floating.  How 
many  of  these  elevators  are  actually  employed  in  the  business 
does  not  appear.  The  record  is  silent  as  to  many  facts  which 
might  tend  to  explain  the  relation  of  this  business  as  actually 
conducted  to  the  ]^blic  interests.  It  is  asserted  that  a  com- 
bination exists,  and  has  for  several  years  existed,  between  the 
elevator  owners  to  maintain  excessive  charges,  by  fixing  a  uni- 
form tariff  and  pooling  the  earnings,  and  dividing  them  ratably 
among  all  the  elevator  owners,  although  but  a  part  of  the  ele- 
vators are  actually  operated.  (See  report  of  the  committee  on 
foreign  commerce  of  the  Chamber  of  Commerce  of  New  York, 
made  in  April,  1885.)  There  is  no  evidence  in  the  record  as 
to  the  locations  in  the  port  of  Buffalo  suitable  and  available 
for  stationary  elevators.  It  is  evident  that  they  must  be  placed 
where  they  can  be  reached  by  both  lake  vessels  and  canal- 
boats,  and  it  may  reasonably  be  assumed  that  but  a  limited 
area  (not  devoted  to  other  purposes  of  commerce)  is  available 
for  the  erection  of  stationary  elevators. 

The  case  of  Munny.  Illinois^  94  U.  S.  113,  is  a  direct  au- 
thority upon  the  question  now  before  ns.  That  case  was 
brought  to  the  United  States  supreme  court  on  a  writ  of  er- 
ror, to  review  a  judgment  of  the  supreme  court  of  the  state 
of  Illinois,  which  affirmed  the  constitutionality  of  a  statute  of 
that  state  fixing  a  maximum  charge  for  the  elevation  and  stor- 
age of  grain  in  warehouses  in  that  state.  The  act  was  challenged 
as  a  violation  of  the  constitutional  guaranty,  in  the  constitu- 
tion of  Illinois,  protecting  life,  liberty,  and  property,  expressed 
in  substantially  the  same  language  as  in  the  constitution  of 
this  state.  The  supreme  court  of  the  United  States  affirmed 
the  judgment  of  the  state  court,  on  the  ground  that  the  legis- 
lation in  question  was  a  lawful  exercise  of  legislative  power, 
and  did  not  infringe  the  clause  in  the  fourteenth  amendment 
of  the  constitution  of  the  United  States,  "nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property  without  due  pro- 
cess of  law."  The  legislation  in  question  in  Munn  v.  Illinois^ 
Bupra,  was  similar  to  and  is  not  distinguishable  in  principle 
from  the  act  (Laws  of  1888,  c.  581)  now  under  review.  The 
qucRtion  in  that  case  was  raised   by  an  individual  owning 
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an  elevator  and  warehouse  in  Chicago  which  had  been  erecteJ 
for  and  in  connection  with  which  he  had  carried  on  the  bu8i«* 
ness  of  elevating  and  storing  grain  for  many  years  prior  to  the 
passage  of  the  act  in  question,  and  prior,  also,  to  the  adoption 
of  the  amendment  of  the  constitution  of  Illinois  in  1870  de* 
daring  all  elevators  and  warehouses  where   grain  or  other 
property  is  stored  for  a  compensation  to  be  public  warehouse^.. 
The  case  of  Munn  v.  Illinoisj  eupray  has  been  referred  to  by  thi» 
court  in  several  cases:  People  v.  Boston  etc.  R,  R.  Co,,,  TON.  Y- 
569;  Bertholf  v.  (yReilly,  74  Id.  509;  30  Am.  Rep.  323;  Buffalo 
etc.  R,  R.  Co.  ▼.  Buffalo  etc.  R.  R.  Co.,  Ill  N.  Y.  132;  People  v. 
King,  110  Id.  418;  6  Am.  St.  Kep.  389.    In  People  v.  Boston  etc. 
R.  R,  Co.y  supra,  which  related  to  the  power  of  the  legislature  ta 
compel  the  defendant  to  build  a  bridge  at  a  iK>int  where  the 
railroad  of  the  defendant  crossed   a  highway,  the  court,  by 
Earl,  J.,  said:  "The  whole  subject  of  the  legislative  power  over 
railroads,  and  even  private  persons,  holding  and  using  their 
property  for  public  purposes,  has  been  so  fully  discussed  v%^ 
cently  in  the  supreme  court  of  the  United  States  in  the  Gran-- 
ger  cases  and  in  the  Chicago  Elevator  case  as  to  make  further- 
discussion  unnecessary  here.     Such  legislation  violates  no  con-^ 
tract,  takes  away  no  property,  and  interferes  with  no  vestedf 
right."  In  Bertholf  v.  O^ReiUy  the  case  of  Munn  v.  Illinois,  supra, 
was  cited  as  illustrating  the  scope  of  the  police  power  in  legift^ 
lation.     In  Buffalo  etc.  R,  R.  Co,  v.  Buffalo  etc.  R.  R.  C&^ 
which  mvolved  the  validity  of  an  act  of  the  legislature  to 
regulate  and  reduce  the  fare  on  street-railways  in  the  city  of 
Buffalo,  which  it  was  claimed  affected  a  contract  entered  into 
between  two  of  the  companies  prior  to  the  passage  of  the  aet^ 
this  court  affirmed  the  validity  of  the  law,  and  Ruger,  G.  J.^ 
in  pronouncing  the  opinion  of  the  court,  quoted  the  language^ 
of  Waite,  C.  J.,  in  the  Munn  case,  and  also  the  language  of 
Bradley,  J.,  in  Sinking  Fund  Cases,  99  U.  S.  747,  declaring: 
the  principle  decided  in  the  Munn  case,  and  these  quotations 
were  quite  irrelevant  unless  the  doctrine  stated  therein  was  in* 
tended  to  be  approved.     In  People  v.  King,  the  doctrine  of  the 
Munn  case  was  applied  by  this  court  to  uphold  the  validity  of 
a  statute  which  prohibited  the  exclusion  of  any  citizen  fron> 
theaters  or  other  places  of  amusement,  by  reason  of  race,  color^ 
or  previous  condition  of  servitude,  and  a  conviction  in  that 
case  was  sustained,  where  the  defendant,  the  proprietor  of  a 
akating-rink,  erected  on  his  own  property,  opened  it  to  the 
pablio,  but  excluded  therefromi  on  the  occasion  of  a  publio 
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entertainment,  on  tbe  ground  of  race  and  color,  a  colored  per- 
son who  sought  admission.  The  court  is  not  concluded  by 
these  cases,  or  any  of  them,  from  re-examining  the  principle 
on  which  the  decision  in  Munn  v.  Illinois,  supra,  proceeded,  but 
we  cannot  overrule  and  disregard  that  case  without,  as  I  think, 
subverting  the  principle  of  our  decision  in  the  King  case,  and 
certainly  not  without  disregarding  many  deliberate  expressions 
of  this  court  in  approval  of  the  principle  of  that  decision. 

It  is  an  interesting  question  as  to  what  consideration  should 
be  given  by  a  state  court  to  a  decision  of  the  supreme  court  of 
the  United  States  upon  a  question  of  constitutional  law,  ren- 
dered in  the  exercise  of  its  jurisdiction,  where  the.  point  in 
judgment  relates  to  the  validity  of  a  state  statute,  which  is 
challenged  on  the  ground  that  it  deprives  a  party  of  life, 
liberty,  or  property  without  due  process  of  law,  and  the  decis- 
ion affirms  the  constitutionality  of  the  statute.  The  jurisdic- 
tion of  the  supreme  court  of  the  United  States  to  review  the 
decision  of  a  state  court,  sustaining  a  state  statute  which  is 
alleged  to  be  a  violation  of  this  constitutional  principle,  origi- 
nated with  the  adoption  of  the  Fourteenth  Amendment  of  the 
constitution  of  the  United  States,  which,  for  the  first  time, 
introduced  into  the  federal  constitution  the  prohibition,  **nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law."  This  was  a  new  limitation  in 
tbe  federal  constitution  on  the  state  governments.  Prior  to 
the  adoption  of  the  Fourteenth  Amendment,  personal  rights 
and  rights  of  property  were,  as  a  rule,  exclusively  matters  of 
state  cognizance,  and  the  state  courts  were  the  ultimate  tri- 
bunals for  the  determination  of  questions  arising  under  the 
constitutional  guaranty  of  life,  liberty,  and  property,  which 
was  found  only  in  the  state  constitutions.  Their  decisions 
were  not  subject  to  review  in  the  courts  of  the  United  States: 
Slaughter-house  Ca^es,  16  Wall.  36.  There  were  exceptions 
growing  out  of  article  1,  section  10,  of  the  federal  constitution, 
that ''  no  istate  should  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts,"  not  mate- 
rial here.  Since  the  Fourteenth  Amendment,  the  question 
whether  a  state  statute  infringes  the  constitutional  guaranty 
protecting  life,  liberty,  and  property,  where  it  arises  in  a  state 
court,  involves  the  consideration  of  both  the  federal  and  state 
constitutions,  although  the  ground  of  construction  and  decision 
is  identical  under  either  instrument.  But  whether  the  de* 
eision  of  the  state  court  presents  a  federal  question  reviewable 
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en  appeal  to  the  supreme  court  of  the  United  States  depends 
on  the  nature  of  the  decision  of  the  state  court;  that  is  to  sajr, 
"whether  it  affirmed  the  validity  of  the  statute,  or  heid  it  to  be 
unconstitutional  and  void.  If  the  state  court  decides  that  the 
statute  does  violate  the  constitutional  guaranty,  its  decision 
is  now,  as  before  the  Fourteenth  Amendment,  final  and  con- 
elusive,  and  no  appeal  can  be  taken  to  the  federal  court,  as  in 
that  case  no  right  under  the  constitution  and  laws  of  the 
United  States  has  been  denied.  If,  on  the  other  hand,  the 
state  court  sustains  the  statute,  and  denies  the  right  asserted, 
the  federal  jurisdiction  attaches,  and  an  appeal  may  be  taken 
to  the  United  States  supreme  court.  It  cannot  be  maintained, 
we  think|  that  a  decision  of  the  federal  court  sustaining  a  state 
statute  is  res  adjudicata  and  binding  upon  a  state  court,  when 
the  same  question  subsequently  arises  there  under  a  similar 
statute.  It  would  still  be  the  duty  of  the  state  court  to  ex- 
amine the  question,  and  decide  it  according  to  its  interpreta- 
tion of  the  constitutional  guaranty.  But  the  respect  due  to 
the  decision  of  that  high  tribunal,  the  fact  that  to  it  has  been 
committed,  by  the  consent  of  the  states,  the  ultimate  vindica- 
tion of  liberty  and  property  against  arbitrary  and  unconstitu- 
tional state  legislation,  and  the  fitness  of  things,  emphasize 
and  enforce  in  the  particular  case  the  settled  rule  that  only 
when  required  by  the  most  cogent  reasons,  nor,  indeed,  unless 
compelled  by  unanswerable  grounds,  will  a  court  declare  a 
statute  to  be  unconstitutional.  '*0n  more  than  one  occasion,'' 
said  Chief  Justice  Marshall  in  Dartmouth  College  v.  Woodward^ 
4  Wheat.  625, ''  this  court  has  expressed  the  cautious  circum- 
spection with  which  it  approaches  the  consideration  of  such 
questions,  and  has  declared  that  in  no  doubtful  case  would  it 
pronounce  a  legislative  act  to  be  contrary  to  the  constitution.'' 
The  power  of  the  legislature  to  regulate  the  charge  for  ele- 
vating grain,  where  the  business  is  carried  on  by  individuals 
upon  their  own  premises,  depends  upon  the  question  whether 
the  regulation  falls  within  the  scope  of  what  is  called  the  police 
power,  which  is^  but  another  name  for  that  authority  which 
resides  in  every  sovereignty  to  pass  all  laws  for  the  internal 
regulation  and  government  of  the  state,  necessary  for  the  pub- 
lic welfare.  The  existence  of  this  power  is  universally  recog- 
nised. All  property,  all  business,  every  private  interest,  may 
be  affected  by  it,  and  be  brought  within  its  influence.  Under 
this  power,  the  legislature  regulates  the  uses  of  property,  pre- 
scribes rules  of  personal  conduct,  and  in  numberless  ways. 
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through  its  peryading  and  ever-present  authority,  saperyisefl 
-and  controls  the  affairs  of  men  in  their  relations  to  each  other 
and  to  the  coaimunitj  at  large,  to  secure  the  mutual  and  equal 
-rights  of  all,  and  promote  the  interests  of  society.  It  has 
limitations;  it  cannot  be  arbitrarily  exercised  so  as  to  deprive 
the  citizen  of  his  liberty  or  property.  But  a  statute  does  not 
i¥ork  such  a  deprivation  in  the  constitutional  sense  simply 
because  it  imposes  burdens  or  abridges  freedom  of  action,  or 
regulates  occupations,  or  subjects  individuals  or  property  to 
restraints  in  matters  indifferent,  except  as  they  affect  public 
interests  or  the  rights  of  others.  Legislation  under  the  police 
power  infringes  the  constitutional  guaranty  only  when  it  is 
extended  to  subjects  not  within  its  scope  and  purview,  as  that 
power  was  defined  and  understood  when  the  constitution  was 
adopted.  The  generality  of  the  terms  employed  by  jurists 
and  publicists  in  defining  this  power,  while  they  show  its 
breadth  and  the  universality  of  its  presence,  nevertheless  leave 
its  boundaries  and  limitations  indefinite,  and  impose  upon  the 
court  the  necessity  and  duty,  as  each  case  is  presented,  to 
determine  whether  the  particular  statute  falls  within  or  out- 
aide  of  its  appropriate  limits.  *'It  is  much  easier,"  said  Chief 
Justice  Shaw,  in  CammontoeaUh  v.  Alger^  7  Gush.  53,  ^^to  per- 
ceive and  realize  the  existence  of  this  power  than  to  mark  its 
boundaries  or  to  prescribe  limits  to  its  exercise." 

In  determining  whether  the  legislature  can  lawfully  regulate 
and  fix  the  charge  for  elevating  grain  by  private  elevators,  it 
must  be  conceded  that  the  uses  to  which  a  man  may  devote 
Ihis  property,  the  price  which  he  may  charge  for  such  use,  how 
much  he  shall  demand  or  receive  for  his  labor,  and  the  methods 
of  conducting  his  business,  are,  as  a  general  rule,  not  the  sub- 
ject of  legislative  regulation.  These  are  a  part  of  our  Uberty, 
•of  which,  under  the  constitutional  guaranty,  we  cannot  be  de- 
prived. We  have  no  hesitation  in  declaring  that  unless  there 
are  special  conditions  and  circumstances  which  bring  the 
business  of  elevating  grain  within  principles  which,  by  the 
common  law  and  the  practice  of  free  governments,  justify 
legislative  control  and  regulation  in  the  particular  case,  the 
statute  of  1888  cannot  be  sustained.  That  no  general  power 
(TOsides  in  the  legislature  to  regulate  private  business,  prescribe 
'the  conditions  under  which  it  shall  be  conducted,  fix  the  price 
•of  commodities  or  services,  or  interfere  with  freedom  of  con- 
tract, we  cannot  doubt.  The  merchant  and  manufacturer,  the 
^artisan  and  laborer,  under  our  system  of  govemmenti  are  left 
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to  pursue  and  provide  for  their  own  interests  in  their  own  way, 
untrammeled  by  burdensome  and  restrictive  regulations  which, 
however  common  in  rude  and  irregular  times,  are  inconsistent 
with  constitutional  liberty. 

The  justification  of  the  statute  of  Illinois,  regulating  the 
charge  for  elevating  and  storing  grain  in  the  elevators  of  that 
atate,  was  placed  in  the  Munn  case  upon  that  principle  of  the 
common  law  stated  by  Lord  Hale  in  his  treatise  De  Portibus 
Maris,  1  Hargrave's  Law  Tracts,  78,  that  when  private  prop- 
erty is  "affected  by  a  public  interest,  it  ceases  to  he  juris  privati 
only."  The  principle  of  the  decision  is  stated  with  great 
perspicuity  by  Bjadley,  J.,  in  his  opinion  in  Sinking  Fund 
Cases^  Bupra.  He  says:  "  The  inquiry  there  was  as  to  the  ex- 
tent of  the  police  power  where  the  public  interest  is  affected; 
and  we  held  that  where  an  employment  becomes  a  matter  of 
such  public  interest  and  importance  as  to  create  a  common 
charge  or  burden  upon  the  citizen,  in  other  words,  when  it  be- 
comes a  practical  monopoly,  to  which  the  citizen  is  compelled 
to  resort,  and  by  means  of  which  a  tribute  can  be  exacted 
from  the  community,  it  is  subject  to  regulation  by  the  legisla- 
tive power."  The' elevators  in  Chicago  had  no  legal  monopoly 
in  the  business  of  elevating  grain.  The  business  was  open  to 
all  comers,  but  the  location  of  the  elevators,  their  connection 
with  the  railroads,  on  which  most  of  the  grain  from  the  grain- 
producing  states  and  territories  of  the  west  and  northwest 
was  brought  to  Chicago,  the  necessity  of  using  them  in  the 
transfer,  storing,  and  transshipment  of  grain,  created,  as  was 
held  by  the  court,  a  virtual  and  practical  monopoly  which  af- 
fected the  business  and  property  with  a  public  interest,  and 
subjected  them  to  regulation  by  law.  The  application  of  the 
language  of  Lord  Hale  and  of  the  principle  that  private  prop- 
erty may,  by  its  uses,  cease  to  he  juris  privati  strictly,  and  be- 
come affected  by  a  public  interest,  to  the  business  of  elevating 
grain  in  Chicago,  was  combatted  and  denied  by  Field,  J.,  in 
his  very  able  and  forcible  dissenting  opinion.  "  It  is,"  he  de- 
clared, ^*  only  where  some  privilege  in  the  bestowment  of  the 
government  is  enjoyed  in  connection  with  [private]  property, 
that  it  is  affected  by  a  public  interest  in  any  proper  sense  of 
the  terms.  It  is  the  public  privilege  connected  with  the  use  of 
the  property  which  creates  the  public  interest  in  it"  There  can 
be  no  doubt  that  where  the  government  confers  a  special  privi- 
lege upon  a  citizen,  not  of  common  right,  it  may  annex  such 
conditions  upon  its  enjoyment  as  it  sees  fit.    Nor  can  there  bo 
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any  qnestion  that  where  an  individual  has  a  legal  monopoly  U> 
use  his  property  for  a  public  purpose,  and  the  public  have  an 
interest  in  the  use,  he  is  subject  to  an  obligation  cast  upon 
him  by  the  common  law  to  demand  only  a  reasonable  cooi- 
pensation  for  the  use. 

This  is  stated  with  great  clearness  by  Lord  EUenborough  in 
Allnutt  V.  Inglis,  12  East,  527.  ''There  is,"  he  said,  "no  doubl 
that  the  general  principle  is  favored,  both  in  law  and  justice^ 
that  every  man  may  fix  what  price  he  pleases  upon  his  own 
property  or  the  use  of  it;  but  if,  for  a  particular  purpose,  the 
public  have  a  right  to  resort  to  his  premises,  and  make  use  of 
them,  and  he  have  a  monopoly  in  them  for  that  purpose,  if  he 
will  take  the  benefit  of  that  monopoly,  he  must,  as  an  equiva- 
lent, perform  the  duty  attached  to  it  on  reasonable  terms." 
But  the  question  is,  whether  the  power  of  the  legislature  to 
regulate  charges  for  the  uses  of  property,  and  the  rendition  of 
services  connected  with  it,  depends  in  every  case  upon  the  cir- 
cumstance that  the  owner  of  the  property  has  a  legal  monop- 
oly or  privilege  to  use  the  property  for  the  particular  purpose, 
or  has  some  special  protection  from  the  government,  or  some 
peculiar  benefit  in  the  prosecution  of  his  business.  Lord  Hale, 
in  the  treatises  De  Portibus  Maris  and  De  Jure  Maris,  so 
largely  quoted  from  in  the  opinions  in  the  Munn  case,  used 
the  language  that  when  private  property  is  ''affected  with  a 
public  interest,  it  ceases  to  be  juris  privati  only,"  in  assigning 
the  reason  why  ferries  and  public  wharves  should  be  under 
public  regulation,  and  only  reasonable  tolls  charged.  The 
right  to  establish  a  ferry  was  a  franchise,  and  no  man  could 
set  up  a  ferry,  although  he  owned  the  soil  and  landing-places 
on  both  sides  of  the  stream,  without  a  charter  from  the  king 
or  a  prescription,  time  out  of  mind.  The  franchise  to  estab- 
lish ferries  was  a  royal  prerogative,  and  the  grant  of  the  king 
was  necessary  to  authorize  a  subject  to  establish  a  public  ferry, 
even  on  his  own  premises.  When  we  recur  to  the  origin  and 
purpose  of  this  prerogative,  it  will  be  seen  that  it  was  vested 
in  the  king  as  a  means  by  which  a  business  in  which  the 
whole  community  were  interested  could  be  regulated.  In 
other  words,  it  was  simply  one  mode  of  exercising  a  preroga- 
tive of  government, — that  is  to  say,  through  the  sovereign, 
instead  of  through  Parliament, — in  a  matter  of  public  con- 
cern. This  and  similar  prerogatives  were  vested  in  the  king 
for  public  purposes,  and  not  for  his  private  advantage  or 
emolument.     Lord  Kenyon,  in  Rorke  v.  DayreUy  4  Term  Bqk 
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410,  said:  *'The  prerogatives  of  tbe  crown  are  not  given  for 
the  personal  advantage  of  the  king;  but  thej  are  allowed  to 
exist  because  they  are  beneficial  to  the  subject.'^  And  it  is 
said  in  CbMy  on  Prerogiitives,  4:  *'The  splendor,  rights, 
and  power  of  the  crown  were  attached  to  it  for  the  benefit  of 
the  people,  and  not  for  the  private  gratification  of  the  sub- 
ject." And  Lord  Hale,  in  one  of  the  passages  referred  to,  in 
stating  the  reason  why  a  man  may  not  set  up  a  ferry  without  a 
charter  from  the  king,  says:  *' Because  it  doth  in  consequence 
tend  to  a  common  charge,  and  is  become  a  thing  of  public  in- 
terest and  use,  and  every  man  for  his  passage  pays  a  toll  which 
is  a  common  charge,  and  every  ferry  ought  to  be  under  a  pub- 
lic regulation."  The  right  to  take  tolls  for  wharfage  in  a 
public  port  was  also  a  franchise,  and  tolls,  as  Lord  Hale  says, 
could  not  be  taken  without  lawful  title  by  charter  or  prescrip- 
tion: De  Portibus  Maris,  77.  But  the  king,  if  he  maintained 
a  public  wharf,  was  under  the  same  obligation  as  a  subject  to 
exact  only  reasonable  tolls;  nor  could  the  king  authorize  un* 
reasonable  tolls  to  be  taken  by  a  subject.  The  language  of 
Lord  Hale  is  explicit  upon  both  these  points:  "If  the  king 
or  subject  have  a  public  wharf  into  which  all  persons  tliat 
come  to  that  port  must  come  to  unload  their  goods,  as  for  the 
purpose,  because  they  are  the  wharves  only  licensed  by  the 
queen,  according  to  the  statute  of  1  Elizabeth,  chapter  11,  or 
because  there  is  no  other  wharf  in  that  port,  as  it  may  fall  out 
vhen  a  port  is  neitly  erected,  in  that  case  there  cannot  be 
taken  arbitrary  and  excessive  duties  for  cranage,  wharfage, 
pesage,  etc.  Neither  can  they  be  enhanced  to  an  immoderate 
degree;  but  the  duties  must  be  reasonable  and  moderate, 
though  settled  by  the  king's  license.or  charter."  The  conten- 
tion, that  the  right  to  regulate  the  charges  of  ferry-men  or 
wharfingers  was  founded  on  the  fact  that  tolls  could  not  be 
taken  without  the  king's  license,  does  not  seem  to  us  to  be 
sound.  It  rested  on  the  broader  basis  of  public  interest,  and 
the  license  was  the  method  by  which  persons  exercising  these 
functions  were  subjected  to  governmental  supervision.  The 
king,  in  whom  the  franchise  of  wharfage  was  vested  as  a 
royal  prerogative,  was  himself,  as  has  been  shown,  subject  to 
the  same  rule  as  the  subject,  and  could  only  exact  reasonable 
wharfage,  nor  could  he,  by  express  license,  authorize  the  tak- 
ing of  more.  The  language  of  Lord  Hale,  that  private  prop- 
erty may  be  affected  by  a  public  interest,  cannot  justly,  we 
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think,  be  restricted  as  meaning  only  property  clothed  with  a 
public  character  by  special  grant  or  charter  of  the  sovereign. 

The  control  which,  by  common  law  and  by  statute,  is  exer- 
cised over  common  carriers,  is  conclusive  upon  the  point  that 
the  right  of  the  legislature  to  regulate  the  charges  for  services 
in  connection  with  the  use  of  property  does  not,  in  every  case, 
depend  upon  the  question  of  legal  monopoly.  From  the 
earliest  period  of  the  common  law  it  has  been  held  that  com- 
mon carriers  were  bound  to  carry  for  a  reasonable  compensa- 
tion. They  were  not  at  liberty  to  charge  whatever  sum  they 
pleased,  and  even  where  the  price  of  carriage  was  fixed  by  the 
contract  or  convention  of  the  parties,  the  contract  was  not  en- 
forceable beyond  the  point  of  reasonable  compensation.  From 
time  to  time  statutes  have  been  enacted  in  England  and  in 
this  country  fixing  the  sum  which  should  be  charged  by  car- 
riers for  the  transportation  of  passengers  and  property,  and 
the  validity  of  such  legislation  has  not  been  questioned.  But 
the  business  of  common  carriers,  until  recent  times,  was  con- 
ducted almost  exclusively  by  individuals  for  private  emolu- 
ment, and  was  open  to  every  one  who  chose  to  engage  in  it 
The  state  conferred  no  franchise,  -and  extended  to  common 
carriers  no  benefit  or  protection,  except  that  general  protection 
which  the  law  affords  to  all  persons  and  property  within  its 
jurisdiction.  The  extraordinary  obligations  imposed  upon 
carriers,  and  the  subjection  of  the  business  to  public  regula- 
tion, were  based  on  the  character  of  the  business,  or,  in  the 
language  of  Sir  William  Jones,  upon  the  consideration  **  that 
the  calling  is  a  public  employment":  Jones  on  Bailments, 
appendix.  It  is  only  a  public  employment  in  the  sense  of 
the  language  of  Lord  Hale,  that  it  was  ^'  affected  with  a  pub- 
lic interest,"  and  the  imposition  of  the  character  of  a  public 
business  upon  the  business  of  a  common  carrier  was  made 
because  public  policy' was  deemed  to  require  that  it  should  be 
under  public  regulation.  The  principle  of  the  common  law, 
that  common  carriers  must  serve  the  public  for  a  reasonable 
compensation,  became  a  part  of  the  law  of  this  state,  and  from  ' 
the  adoption  of  the  constitution  has  been  part  of  our  munici- 
pal law.  It  is  competent  for  the  legislature  to  change  the  rule 
of  reasonable  compensation,  as  the  matter  was  left  by  the  com- 
mon law,  and  prescribe  a  fixed  and  definite  compensation  for 
the  services  of  common  carriers.  This  principle  was  declared 
an  the  Munn  case,  which  was  cited  with  approval  on  this 
point  in  Sawyer  v.  DavU^  .186  Mass.  239;  49  Am.  Rep.  27.    It 
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accords  with  the  language  of  Chief  Justice  Shaw  in  Common* 
tMoZtft  V.  Alger^  eupra:  '^  Whenever  there  is  a  general  right 
on  the  part  of  the  public,  and  a  general  duty  of  the  land* 
owner  or  anj  other  person  to  respect  such  right,  we  think  it  is 
competent  for  the  legislature,  by  a  specific  enactment,  to  pre- 
scribe a  precise,  practical  rule  for  declaring,  establishing,  and 
securing  such  right,  and  enforcing  respect  for  it."  The  prac* 
tice  of  the  legislature  in  this  and  other  states  to  prescribe  a 
maximum  rate  for  the  transportation  of  persons  or  property 
on  railroads  is  justified  upon  tliis  principle.  Where  the  right 
of  the  legislature  to  regulate  the  fares  or  charges  on  railroads 
ts  reserved  by  the  charter  of  incorporation,  or  the  charter  was 
granted  subject  to  the  general  right  of  alteration  or  repeal  by 
the  legislature,  the  power  of  the  legislature,  in  such  cases,  to 
prescribe  the  rate  of  compensation  is  apart  of  the  contract, 
and  the  exercise  of  the  power  does  not  depend  upon  any  gen- 
eral legislative  authority  to  regulate  the  charges  of  common 
carriers.  But  the  cases  are  uniform  that  where  there  is  no 
reservation  in  the  charter,  the  legislature  may,  neverthelesSi 
interfere  and  prescribe  or  limit  the  charges  of  railroad  corpo- 
rations: Oranger  Cases^  supra;  Dow  v.  Beidelman^  125  U.  S. 
680;  Earl,  J.,  in  People  v.  Boston  etc.  R.  R.  Co.^  supra;  Ruger, 
C.  J.,  in  Buffalo  etc.  R.  R.  Co.  v.  Buffalo  Street  Railroad  Co.^ 
•upro.  The  power  of  regulation  in  these  cases  does  not  turn 
upon  the  fact  that  the  entities  affected  by  the  legislation  are 
corporations  deriving  their  existence  from  the  state,  but  upon 
the  fact  that  the  corporations  are  common  carriers,  and  there* 
fore  subject  to  legislative  control.  The  state,  in  constituting 
a  corporation,  may  prescribe  or  limit  its  powers,  and  reserve 
such  control  as  it  sees  fit,  and  the  body  accepting  the  charter 
takes  it  subject  to  such  limitations  and  reservations,  and  is 
bound  by  them.  The  considerations  upon  which  a  corpora- 
tion holds  its  franchises  are  the  duties  and  obligations  imposed 
by  the  act  of  incorporation.  But  when  a  corporation  is  created, 
it  has  the  same  rights  and  the  same  duties,  within  the  scope 
marked  out  for  its  action,  that  a  natural  person  has*  Its  prop- 
erty is  secured  to  it  by  the  same  constitutional  guaranties,  and 
in  the  management  of  its  property  and  business  is  subject  to 
regulation  by  the  legislature  to  the  same  extent  only  as  natu- 
ral persons,  except  as  the  power  may  be  extended  by  its  char* 
ter.  The  mere  fact  of  a  corporate  character  does  not  extend 
the  power  of  legislative  regulation.  For  illustration,  it  could 
not  justly  be  contended  that  the  act  of  1888  would  be  a  valid 
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exercise  of  legislative  power  as  to  corporations  organised  for 
the  purpose  of  elevating  grain,  although  invalid  as  to  private- 
persons  conducting  the  same  business.  The  conceded  poww 
of  legislation  over  common  carriers  is  adverse  to  the  claim 
that  the  police  power  does  not  in  any  case  include  the  power 
to  fix  the  price  of  the  use  of  private  property,  and  of  services 
connected  with  such  use,  unless  there  is  a  legal  monopoly, 
or  special  governmental  privileges  or  protection  has  been 
bestowed. 

It  is  said  that  the  control  which  the  legislature  is  permitted 
to  exercise  over  the  business  of  common  carriers  is  a  survival 
of  that  class  of  legislation  which,  in  former  times,  extended 
to  the  details  of  personal  conduct,  and  assumed  to  regulate 
the  private  affairs  and  business  of  men  in  the  minutest  par- 
ticulars. This  is  true.  But  it  has  survived  because  it  was 
entitied  to  survive.  By  reason  of  .the  changed  conditions  of 
society,  and  a  truer  appreciation  of  the  proper  functions  of 
government,  many  things  have  fallen  out  of  the  range  of  the 
police  power  as  formerly  recognized,  the  regulation  of  which, 
by  legislation,  would  now  be  regarded  as  invading  personal 
liberty.  But  society  could  not  safely  surrender  the  power  to 
regulate  by  law  the  business  of  common  carriers.  Its  value 
has  been  infinitely  increased  by  the  conditions  of  modern 
commerce,  under  which  the  carrying  trade  of  the  country  isy 
to  a  great  extent,  absorbed  by  corporations,  and,  as  a  check 
upon  the  greed  of  these  consolidated  interests,  the  legislative 
power  of  regulation  is  demanded  by  imperative  public  inter- 
ests. The  same  principle  upon  which  the  control  of  common 
carriers  rests  has  enabled  the  state  to  regulate  in  the  public 
interest  the  charges  of  telephone  and  telegraph  companies, 
and  to  make  the  telephone  and  telegraph,  those  important 
agencies  of  commerce,  subservient  to  the  wants  and  necessities 
of  society.  These  regulations  in  no  way  interfere  with  a 
rational  liberty, — liberty  regulated  by  law. 

There  are  elements  of  publicity  in  the  business  of  elevating 
grain  which  peculiarly  affect  it  with  a  public  interest.  They 
are  found  in  the  nature  and  extent  of  the  business,  its  rela- 
tion to  the  commerce  of  the  state  and  country,  and  the  prac- 
tical monopoly  enjoyed  by  those  engaged  in  it.  The  extent  of 
the  business  is  shown  by  the  facts  to  which  we  have  referred* 
A  large  proportion  of  the  surplus  cereals  of  the  country  passes 
through  the  elevators  at  Buffalo,  and  finds  its  way  through 
the  Erie  Canal  and  Hudson  River  to  the  seaboard  at  New 
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York,  from  whence  they  are  distributed  to  the  markets  of  the 
ivorld.  The  business  of  elevating  grain  is  an  incident  to  the 
business  of  transportation.  The  elevators  are  indispensable 
instrumentalities  in  the  business  of  the  common  carrier.  It 
18  scarcely  too  much  to  say  that,  in  a  broad  sense,  the  elevators 
perform  the  work  of  carriers.  They  are  located  upon  or  ad- 
jacent to  the  waters  of  the  state,  and  transfer  from  the  lake 
vessels  to  the  canal-boats,  or  from  the  canal-boats  to  the  ocean 
vessels,  the  cargoes  of  grain,  and  thereby  perform  an  essential 
service  in  transportation.  It  is  by  means  of  the  elevators  that 
transportation  of  grain  by  water  from  the  upper  lakes  to  the 
seaboard  is  rendered  possible.  It  needs  no  argument  to  show 
that  the  business  of  elevating  grain  has  a  vital  relation  to  com* 
merce  in  one  of  its  most  important  aspects.  Every  excessive 
charge  made  in  the  course  of  the  transportation  of  grain  is  a 
tax  on  commerce,  and  the  public  have  a  deep  interest  that  no 
exorbitant  charges  shall  be  exacted  at  any  point  upon  the 
business  of  transportation.  The  state  of  New  York,  in  the 
construction  of  the  Erie  Canal,  exhibited  its  profound  ap« 
preciation  of  the  public  interest  involved  in  the  encourage- 
ment of  commerce.  The  legislature  of  the  state,  in  entering 
upon  the  work  of  constructing  a  waterway  between  Lake  Erie 
and  the.  Atlantic  Ocean,  set  forth  in  the  preamble  of  the 
originating  act  of  1817  its  reasons  for  that  great  undertak- 
ing. ''It  will,*'  the  preamble  says,  "promote  agriculture, 
manufactures,  and  commerce,  mitigate  the  calamities  of  war, 
and  enhance  the  blessings  of  peace,  consolidate  the  Union,  and 
advance  the  prosperity  and  elevate  the  character  of  the  United 
States.'' 

In  the  construction  and  enlargement  of  the  canal,  the  state 
has  expended  vast  sums  of  money  raised  by  taxation,  and, 
finally,  to  still  further  promote  the  interests  of  commerce,  it 
has  made  the  canal  a  free  highway,  and  maintains  it  by  a  di- 
rect tax  upon  the  people  of  the  state.  The  wise  forecast  and 
statesmanship  of  the  projectors  of  this  work  have  been  amply 
demonstrated  by  experience.  It  has  largely  contributed  to  the 
power  and  influence  of  the  state,  promoted  the  prosperity  of 
the  people,  and  to  it  more,  perhaps,  than  to  any  other  single 
cause,  is  it  owing  that  the  city  of  New  York  has  become  the 
commercial  metropolis  of  the  Union.  Whatever  impairs  the 
usefulness  of  the  canal  as  a  highway  of  commerce  involves 
the  public  interest.  The  people  of  New  York  are  greatly  in- 
terested to  prevent  any  undue  exactions  in  the  business  of 
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transportatioQ  which  shall  eDhance  the  cost  of  the  necesgaries 
of  life,  or  force  the  trade  in  grain  into  channels  outside  of  our 
state.  In  Hooker  ▼.  Vandewater^  4  Denio,  349,  47  Am.  Dec. 
258,  the  court  was  called  upon  to  consider  the  validity  of  an 
agreement  between  certain  transportation  lines  on  the  canals 
to  keep  up  the  price  of  freights.  The  court  held  the  agree- 
ment to  be  illegal,  and  Jewett,  J.,  in  pronouncing  the  judg- 
ment of  the  court,  said:  '^That  the  raising  of  the  price  of 
freights  for  the  transportation  of  merchandise  or  passengers 
upon  our  canals  is  a  matter  of  public  concern,  and  in  which 
the  public  have  a  deep  interest,  does  not  admit  of  doubt.  It  is 
a  familiar  maxim  that  competition  is  the  life  of  trade.  It  fol- 
lows that  whatever  destroys  or  even  relaxes  competition  in 
trade  is  injurious  if  not  fatal  to  it."  The  same  question  came 
up  a  second  time  in  Stanton  v.  Allen^  5  Denio,  484,  49  Am. 
Dec.  282,  and  was  decided  the  same  way.  In  the  course  of  its 
opinion  the  court  said:  '^  As  these  canals  are  the  property  of 
the  state,  constructed  at  great  expense  as  facilities  to  trade 
and  commerce,  and  to  foster  and  encourage  agriculture,  and 
are,  at  the  same  time,  a  magnificent  source  of  revenue,  what- 
ever concerns  their  employment  and  usefulness  deeply  in- 
volves the  interest  of  the  whole  state."  The  fostering  and 
protection  of  commerce  was,  even  in  ancient  times,  a  favorite 
object  of  English  law  (Chitty  on  Prerogatives,  162);  and  this 
author  states  that  the  *' superintendence  and  care  of  com- 
merce, on  the  success  of  which  so  materially  depends  the 
wealth  and  prosperity  of  the  nation,  are  in  various  cases  al* 
loted  to  the  king  by  the  constitution";  and  many  governmental 
powers  vested  in  the  sovereign  in  England  have,  since  our 
Revolution,  devolved  on  the  legislatures  of  the  states.  The 
statutes  of  England  in  earlier  times  were  full  of  oppressive 
commercial  regulations,  nowj  happily,  in  great  part  abrogated; 
but  that  the  interests  of  commerce  are  matters  of  public  con- 
cern, all  states  and  governments  have  fully  recognized.  The 
third  element  of  publicity  which  tends  to  distinguish  the  busi- 
ness of  elevating  grain  from  general  commercial  pursuits  is  the 
practical  monopoly  which  is  or  may  be  connected  with  its 
prosecution.  In  the  city  of  Buffalo  the  elevators  are  located 
at  the  junction  of  the  canal  with  Lake  Erie.  The  owners  of 
grain  are  compelled  to  use  them  in  transferring  cargoes.  The 
area  upon  which  it  is  practicable  to  erect  them  is  limited.  The 
structures  are  expensive,  and  the  circumstances  afford  great 
facility  for  combination  among  the  owners  of  elevators  to  fix 
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and  maiDtain  an  exorbitant  tariff  of  charges,  and  to  bring  into 
the  combination  any  new  elevator  which  may  be  erected  and 
employ  it  or  leave  it  unemployed,  but  in  either  case  permit  it 
to  share  in  the  aggregate  earnings.  It  is  evident  that  if  such 
^  a  combination  in  fact  exists,  the  principle  of  free  competition 
in  trade  is  excluded.  The  precise  object  of  the  combination 
would  be  to  prevent  competition.  The  result  of  such  a  com* 
bination  would  necessarily  be  to  subject  the  lake  vessels  and 
canal-boats  to  any  exaction  which  the  elevator  owners  might 
see  fit  to  impose  for  the  service  of  the  elevator,  and  the  elevator 
owners  would  be  able  to  levy  a  tribute  on  the  community,  the 
extent  of  which  would  be  limited  only  by  their  discretion. 

It  is  upon  these  various  circumstances  that  the  court  is 
called  upon  to  determine  whether  the  legislature  may  inter- 
fere and  regulate  the  charges  of  elevators.  It  is  purely  a 
question  of  legislative  power.  If  the  power  to  legislate  exists, 
the  court  has  nothing  to  do  with  the  policy  or  wisdom  of  the 
interference  in  the  particular  case,  or  with  the  question  of 
the  adequacy  or  inadequacy  of  the  compensation  author- 
ized. ''This  court,"  said  Chase,  C.  J.,  in  License  Tax  CaseSy  6 
Wall.  469,  ^  can  know  nothing  of  public  policy,  except  from 
the  constitution  and  the  laws,  and  the  course  of  administrar 
tion  and  decision.  It  has  no  legislative  powers.  It  cannot 
amend  or  modify  any  legislative  act  It  cannot  examine 
questions  as  expedient  or  inexpedient,  as  politic  or  impolitic 
Considerations  of  that  sort  must  be  addressed  to  the  legisla- 
ture.   Questions  of  policy  there  are  concluded  here." 

Can  it  be  said,  iii  view  of  the  exceptional  circumstances, 
that  the  business  of  elevating  grain  is  not  '*  affected  with  a 
public  interest,''  within  the  language  of  Lord  Hale,  or  that  the 
case  does  not  fall  within  the  principle  which  permits  the  legis- 
lature to  regulate  the  business  of  common  carriers,  ferry-men, 
innkeepers,  hackmen,  and  interest  on  the  use  of  money?  It 
Beems  to  us  that  speculative,  if  not  fanciful,  reasons  have  been 
assigned  to  account  for  the  right  of  legislative  regulation  in 
these  and  other  cases.  It  is  said  that  the  right  to  regulate 
the  charges  of  hackmen  springs  from  the  fact  that  they  are 
assigned  stands  in  the  public  streets;  that  the  legislature  may 
regulate  the  toll  on  ferries,  because  the  right  to  establish  a 
ferry  is  a  franchise,  and  therefore  the  business  is  subject  to 
regulation;  tha^  the  right  to  regulate  wharfage  rested  upon 
the  permission  of  the  sovereign  to  extend  wharves  into  the 
bed  of  navigable  streams,  the  title  to  which  was  in  the  sever- 
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<eign;  tbot  the  right  to  regulate  the  interest  on  the  use  of 
cnonej  eprung  from  the  fact  that  taking  interest  was  origi* 
nallj  illegal  at  common  law,  and  that  where  the  right  was 
panted  by  statute,  it  was  taken  subject  to  regulation  by  law. 
The  plain  reason,  we  think,  why  the  charges  of  hackmen  and 
ferry-men  were  made  subject  to  public  regulation  is,  that  they 
were  common  carriers.  The  reason  assigned  for  the  right  to 
regulate  wharfage  in  England  overlooks  the  fact  that  the  title 
io  the  bed  of  navigable  streams  was  frequently  vested  in  a 
subject,  and  was  his  private  property,  subject  to  certain  pub- 
lic rights,  as  the  right  of  navigation,  and  no  distinction  as  to 
the  power  of  public  regulation  is  suggested  in  the  ancient 
•books  between  the  wharves  built  upon  the  bed  of  navigable 
waters,  the  title  to  which  was  in  the  sovereign,  and  wharves 
•erected  upon  navigable  streams,  the  bed  of  which  belonged  to 
A  subject.  The  obligation  of  the  owner  of  the  only  wharf  m 
4k  newly  erected  port  to  charge  only  reasonable  wharfage  is 
placed  by  Lord  Hale  on  the  ground  of  a  virtual  as  distin- 
^guished  from  a  legal  monopoly.  The  reason  assigned  for  the 
right  to  regulate  interest  takes  no  account  of  the  fact  tha^  the 
prohibition  by  the  ancient  common  law  to  take  interest  at  all 
was  a  regulation,  and  this  manifestly  did  not  rest  upon  any 
benefit  conferred  on  the  lenders  of  money.  It  was  a  regula- 
tion springing  from  a  supposed  public  interest,  and  was  pecu- 
liarly oppressive  on  a  certain  class.  A  law  prohibiting  the 
taking  of  interest  on  the  use  of  money  would  now  be  deemed 
a  violation  of  a  right  of  property.  But  the  material  point  is, 
that  the  prohibition,  as  well  as  the  regulation  of  interest,  was 
based  upon  public  policy,  and  the  present  conceded  right  of 
regulation  does  not  have  its  foundation  in  any  grant  or  privilege 
conferred  by  the  sovereign.  The  attempts  made  to  place  the 
right  of  public  regulation  in  these  cases  upon  the  ground  of  spe- 
cial privilege  conferred  by  the  public  on  thoseaffected  cannot,  we 
think,  be  supported.  The  underlying  principle  is,  that  business 
•of  certain  kinds  holds  such  a  peculiar  relation  to  the  public  in- 
terests that  there  is  superinduced  upon  it  the  right  of  public 
regulation.  We  rest  the  power  ot  the  legislature  to  control 
and  regulate  elevator  charges  on  the  nature  and  extent  of  the 
business,  the  existence  of  a  virtual  monopoly,  the  benefit  de- 
rived from  the  canal,  creating  the  business  and  making  it 
possible,  the  interest  to  trade  and  commerce,  the  relation  of 
the  business  to  the  prosperity  and  welfare  of  the  state,  and  the 
ipractice  of  legislation  in  analogous  cases.     These   circum- 
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stances,  collectiTely,  create  an  exceptional  caaCi  and  justify 
legislatiye  regulation. 

The  case  of  Mwnn  ▼.  IllinoiSy  mpra^  has  been  frequently  cited 
with  approval  by  courts  in  other  states:  Noah  ▼.  Page^  80  Ey. 
&39;  44  Am.  Rep.  490;  Eaekett  ▼.  State^  105  Ind.  250;  55  Am. 
Rep.  201;  Chesapeake  &  P.  Tel.  Co.  ▼.  Baltimore  etc.  Tel.  Co.^ 
66  Md.  399;  59  Am.  Rep.  167;  Davie  v.  Stale,  68  Ala.  58;  44 
Am.  Rep.  128.  In  Naeh  v.  Page,  supra,  it  was  held,  upon  the 
doctrine  of  the  Munn  case,  that  warehousemen  for  the  public 
sale  and  purchase  of  tobacco  in  Louisville  exercised  a  pub- 
lic business,  and  assumed  obligations  to  serve  the  entire  public, 
and  could  not  exclude  persons  from  buying  o^  selling  tobacco 
in  their  warehouses  who  were  not  members  of  the  board  of 
trade.  In  ifackett  v.  State,  supra,  it  was  held  that  the  relations 
which  telephone  companies  have  assumed  towards  the  public 
imposed  public  obligations,  and  that  all  the  instruments  and 
appliances  used  by  telephone  companies  in  the  prosecution 
of  the  business  were,  in  legal  contemplation,  devoted  to  publio 
fise.  In  Chesapeake  etc.  Tel.  Co.  v.  Baltimore  etc.  Tel.  Co.j  su^ 
pra,  legislation  prohibiting  discrimination  in  the  business  of 
telegraphing  was  upheld  on  the  doctrine  of  the  Munn  case. 

The  criticism  to  which  the  Munn  case  has  been  subjected 
has  proceeded  mainly  on  a  limited  and  strict  construction  and 
definition  of  the  police  power.  The  ordinary  subjects  upon 
which  it  operates  are  well  understood.  It  is  most  frequently 
exerted  in  the  maintenance  of  public  order,  the  protection  of 
the  public  health  and  public  morals,  and  in  regulating  mutual 
rights  of  property,  and  the  use  of  property,  so  as  to  prevent 
uses  by  one  of  his  property  to  the  injury  of  the  property  of 
another.  These  are  instances  of  its  exercise,  but  they  do  not 
bound  the  sphere  of  its  operation.  In  the  case  of  People  v. 
King,  110  N.  Y.  418,  6  Am.  St.  Rep.  889,  it  was  given  a  much 
broader  scope,  and  was  held  to  be  efficient  to  prevent  dis- 
crimination on  the  ground  of  race  and  color  in  places  open  for 
public  entertainments.  In  that  case,  the  owner  of  the  skating- 
rink  derived  no  special  privilege  or  protection  from  the  state. 
The  public  had  no  right,  in  any  legal  sense,  to  resort  to  his 
premises.  His  permission,  except  for  the  public  interest  in- 
volved, was  revocable  as  to  the  whole  community  or  any  indi- 
vidual citizen.  But  it  was  held  that,  so  long  as  he  devoted 
his  place  to  purposes  of  publio  entertainment,  he  subjected  it 
to  public  regulation.  There  is  little  reason,  under  our  system 
of  government,  for  placing  a  close  and  narrow  interpretatioa 
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on  the  police  power,  or  in  restricting  its  scope  so  as  to  hamper 
the  legislative  power  in  dealing  with  the  varying  necessities 
of  society,  and  the  new  circumstances  as  they  arise,  calling 
for  legislative  intervention  in  the  public  interest  Life,  lib- 
erty, and  property  have  a  substantial  protection  against  serious 
invasion  by  the  legislature  in  the  traditions  of  the  English- 
speaking  race,  and  a  pervading  public  sentiment  which  is 
quick  to  resent  any  substantial  encroachment  upon  personal 
freedom  or  the  rights  of  property.  In  no  country  is  the  force 
of  public  opinion  so  direct  and  imperative  as  in  this.  The 
legislature  may  transgress  the  principles  of  the  constitution. 
It  has  done  so  in  the  past,  and  it  may  be  expected  that  it  will 
sometimes  do  so  in  the  future.  But  unconstitutional  enactr 
ments  have  generally  been  the  result  of  haste  or  inadvertence, 
or  of  transient  and  unusual  conditions  in  times  of  public  ex- 
citement, which  has  been  felt  and  responded  to  in  the  halls  of 
legislation.  The  framers  of  the  government  wisely  interposed 
the  judicial  power,  and  invested  it  with  the  prerogative  of 
bringing  every  legislative  act  to  the  test  of  the  constitution. 
But  no  serious  invasion  of  constitutional  guaranties  by  the 
legislature  can  for  a  long  time  withstand  the  searching  in- 
fluence of  public  opinion,  which,  sooner  or  later,  is  sure  to 
come  to  the  side  of  law  and  order  and  justice,  however  much 
for  a  time  it  may  have  been  swayed  by  passion  or  prejudice, 
or  whatever  aberrations  mav  have  marked  its  course.  So, 
also,  in  that  wide  range  of  legislative  powers  over  persons  and 
property  which  lie  outside  of  the  prohibitions  of  the  constitu- 
tion, and  which  inhere  of  necessity  in  the  very  idea  of  govern- 
ment, by  which  persons  and  property  may  be  affected  without 
transgressing  constitutional  guaranties,  there  is  a  restraining 
and  corrective  power  in  public  opinion  which  is  a  safeguard 
of  tremendous  force  against  unwise  and  impolitic  legislation, 
hampering  individual  enterprise,  and  checking  the  healthful 
stimulus  of  self-interest,  which  are  the  life-blood  of  com- 
mercial progress.  The  police  power  may  be  used  for  illegiti- 
mate ends,  although  no  court  can  say  that  the  fundamental 
law  has  been  violated.  There  is  a  remedy  at  the  polls,  and  it 
is  an*  efficient  remedy,  if,  at  the  bottom,  the  legislation  under 
it  is  oppressive  and  unjust.  The  remedy,  by  taking  away  the 
power  of  the  legislature  to  act  at  all,  would,  indeed,  be  radical 
and  complete.  But  the  moment  the  police  power  is  destroyed 
or  curbed  by  fixed  and  rigid  rules,  a  danger  is  introduced  into 
our  system  which  would,  we  think,  be  far  greater  than  results 
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from  an  occasional  departure  by  the  legislature  from  correct 
principles  of  government  We  here  conclude  our  examinatioQ 
of  the  important  question  presented  by  this  case.  The  divis- 
ion of  opinion  in  this  and  other  courts  is  evidence  of  the  diffi- 
culty  which  surrounds  it  But  it  is  ever  to  be  remembered 
that  a  statute  must  stand  so  long  as  reasonable  doubt  can  be 
indulged  in  favor  of  its  constitutionality.  We  are  of  opinion 
that  the  statute  of  1888  is  constitutional,  as  a  whole,  and  that 
although  it  may  comprehend  cases  which,  standing  alone, 
might  not  justify  legislative  interference,  yet  they  must  be 
governed  by  the  general  rule  enacted  by  the  legislature. 
The  judgment  should  be  affirmed. 


Feom  trs  lOBSOomo  CFniioM  Orat  ako  Psckham,  JJ.,  diBsented,  and 
eftoh  wrote  m  opinion  expresaing  his  dissent.  The  former  said,  in  sobstaaoe, 
tiiat  while  the  opinion  of  the  majority  of  the  eonrt  was  based  upon  the  gron&d 
tliat  the  statute  in  question  was  within  the  proper  limits  of  the  polioe  power» 
it  was  impossible  for  him  to  peroeiv^e  that  it  was  within  these  limits;  that 
the  statute  conflicted  with  the  provision  of  the  eonstitation  gnaranteeing  to 
each  indiridnal  that  he  should  not  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law;  that  the  business  of  conducting  elevators  was 
one  in  which  the  owners  owed  nothing  to  the  state  for  privileges,  powers,  or 
•ssiatance  conferred;  that  the  govemmoDt  had  no  concern  in  the  price  which 
one  individual  might  demand  of  another  who  resorts  to  him  because  of  his 
■uperior  business  skill  or  facilities;  that  it  was  not  compulsory  for  the  public 
to  resort  to  the  elevators,  nor  was%heir  business  exclusive  nor  beyond  com- 
petition; that  if  the  door  is  opened  to  this  class  of  legislation,  there  would  be 
no  protection  against  socialistic  laws,  and  that  nothing  would  prevent  the 
legislature  from  interfering  with  any  other  kind  of  private  enterprise,  which, 
from  improved  methods  of  its  conduct,  and  for  peculiar  reasons,  appears  to 
monopoliie  that  branch  of  business. 

'*The  legislature,  in  effect,  says  to  the  individual,  when  interfering  to 
regulate  the  charges  he  may  make  in  his  business:  It  is  true,  yon  are  a  private 
individual,  engaged  in  a  private  and  legitimate  business,  in  the  prosecution 
of  which  you  are  authorized  and  protected  by  the  constitution;  but,  never- 
theless, we  think,  in  the  public  interest,  because  your  business  has  become 
■o  advantageous  and  so  necessary  to  a  large  portion  of  the  public,  because  of 
iti  superior  facilities,  that  you  shall  not  be  allowed  to  pursue  it,  unless  yon 
vednoe  your  charges  to  a  rate  fixed  by  us.  As  well  may  the  legislature  claim 
a  right  to  interfere  to  reduce  and  regulate  the  charges  which  a  combination 
of  manufacturers  has  fixed  for  a  certain  line  of  goods. 

"It  seems  to  me  that  the  theory  of  such  legislation  is  a  startling  departure 
from  the  true  conception  of  governmental  functions.  They  should  work  to 
protect  and  develop  private  rights,  and  to  secure  to  all  individuals  the  uni- 
form operation  of  the  constitutional  guaranties.  The  police  power  is  inca- 
pable of  being  stretched  to  reach  such  a  case  as  this,  if  we  have  any  respect 
for  the  provisions  of  the  constitution.  That  power  is  properly  exercised  in 
the  preservation  of  the  private  rights  of  individuals,  in  the  maintenance  of 
pnblic  order,  in  the  supervision  of  public  health  and  morals,  and  in  the  pre- 
vention ol  a  conflict  of  rights.    Its  justification  for  interference  with  a 
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yrtyatd,  le^itlmato  biubaw  la  admiasible  only  whan  that  butinets  may  bo 
«ud  to  be  affaetad  by  a  poblie  nsa,  or  intareet,  by  raason  of  soma  aid,  grants 
ar  priyilaga  oonf  erred  by  the  state.  Jadge  Cooley  says,  in  his  Taloable  work  on 
ooQstitational  limitatioDs,  page  739:  'The  mere  fact  that  the  pubtie  have  an 
interest  in  the  existence  of  the  bnsiness,  and  are  accommodated  by  it^  cannot 
ba  sufficient^  for  that  wonld  subject  the  stock  of  the  merchant  and  his 
charges  to  public  regulation.' 

"This  act,  in  my  opinion,  was  an  unconstitutional  exercise  of  power  by 
the  It^pslature.  Such  legislation  was  not  demanded  by  the  general  welfare, 
and  it  violates  the  social  compact  under  which  we  live.  It  is  a  subversion 
of  the  constitutional  guaranty.  It  is  against  such  legislation  that  the  oon- 
stitutional  guaranty  was  framed,  and  that  the  judicial  power  was  intended 
by  the  coDstitution  to  afford  protection  to  the  individual " 

Judge  Peckham,  in  his  dissenting  opinion,  first  considered  whether  the 
courts  of  the  state  of  New  York  were  bound  to  affirm  the  constitutidnality  of 
the  statute  in  question,  because  a  similar  statute  had  been  upheld  in  Munn  v. 
llUnoU,  94  U.  S.  113^  as  not  violating  the  clause  of  the  constitution  of  the 
United  States,  substantially  like  the  clause  in  the  constitution  of  New  York, 
upon  which  >the  defendants  relied  in  the  present  case;  and  ha  reached  the 
conclusion  that  as  the  decision  of  the  state  court  denying  the  validity  of  tha 
statute  upon  the  grounds  of  its  conflict  with  the  constitution  could  not  be  re- 
viewed by  the  national  courts,  that  the  decisions  of  those  courts  need  not  be 
followed  where  they  affirm  the  constitutionality  of  the  statute,  and  the  state 
courts  may  nevertheless  oonduda  that  such  statute  was  an  encroachment 
upon  the  constitutional  rights  of  its  citixens,  and  therefore  shonld  be  declared 
void. 

The  judge,  in  his  opinion,  referred  to  the  cases  of  BerfholfY.  (ySeilfy,  74 
N.  Y.  609,  30  Am.  Rep.  323,  Boardman  v.  Lake  Shorti  etc  JTy  Co.,  84  N.  Y. 
157,  People  v.  King,  110  Id.  418,  6  Am.  S^  fiep.  389,  B^ffalo  tie.  B.  R.  Co. 
V.  B^falo  Street  B.  B  Cb.,  Ill  N.  Y.  132,  to  show  that  while  each  of  tham 
oitad  the  Munn  case,  none  of  them  necessarily  asserted  the  correctness  of  tha 
principles  upon  which  it  rests. 

The  judge  denied  that  property  could  properly  be  regarded  as  devoted  or 
•dedicated  to  a  public  use  merely  because  the  owner  has  embarked  it  in  a 
IrasinesB  in  which  large  numbers  of  the  public  are  interested;  and  be  denied 
that  any  person  has  a  virtual  or  any  monopoly  in  his  business  nnless  it  rests 
upon  the  ground  of  a  grant  from  the  sovereign  power  merely  becanse  the 
^property  is  conveniently  situated  for  the  business,  and  it  would  cost  a  large 
amount  of  money  to  duplicate  it.  "So  long  as  every  one  is  free  to  go  into 
4he  same  business,  and  invest  his  capital  therein,  with  the  same  rights  and 
^vileges  as  those  who  are  already  engaged  in  it,  there  can  be  no  monopoly 
an  a  legal  acceptance  of  that  term,  virtual  or  otherwise." 

He  insisted  that  no  one  could  be  regarded  as  devoting  his  property  to  pub- 
lic use  so  as  to  entitle  the  public  to  control  it,  or  the  price  to  be  charged, 
except  when  he  received  some  license  or  privilege  from  the  public  or  from 
the  sovereign  power,  and  that  all  the  instances  which  had  usually  been  re> 
lied  upon  as  sustaining  the  regulation  of  prices  had  arisen  where  the  person 
whose  prices  were  regulated  had  received  some  privilege^  and  impliedly 
^agreed  as  a  part  of  the  consideration  for  the  privilege  to  submit  to  such 
regulation.  The  right  to  regulate  hackmen  and  oartmen  rested  npon  their 
%eing  conceded  the  privilege  to  stand  in  the  public  streets,  and  to  there  exer> 
their  oalling.  And  in  the  case  of  ferries,  alsc^  the  right  to  establish 
Msted  exdnsively  in  the  orown  or  in  the  peoplsb  Mid  tharef ece^  whfli 
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Mtabliahed,  the  right  of  regnlating  or  limitinf;^  the  tolls  remains  in  the  sov- 
ereignty granting  the  right  to  maintain  the  ferry.  So  the  ancient  right  of 
regulating  the  toll  which  millers  might  charge  rested  upon  the  right  which, 
at  common  law,  the  lord  of  the  manor  had  to  compel  all  his  tenants  to  grind 
their  com  at  his  mill,  and  to  prevent  any  one  setting  up  another  mill  unlese 
licensed  by  him  or  by  the  crown.  A  common  carrier,  the  judge  conceded,  also 
exercised  a  kind  of  public  office,  and  by  holding  himself  out  to  the  public  as 
a  common  carrier,  thereby  granted  to  the  public  such  an  interest  in  his  busi- 
ness that  each  individual  had  the  legal  right  to  demand  the  carriage  of  his 
property  upon  payment  or  tender  of  reasonable  compensation  for  such  car- 
riage; but  he  denied  that  there  was  any  satisfactory  ground  npon  which  the 
power  might  be  based  to  regulate  or  limit  the  price  of  transportation  by  a 
common  carrier,  and  the  price  of  entertainment  by  an  innkeeper  who  was  a 
private  individual,  and  bad  received  no  privileges  from  the  state  of  any  kind. 

After  showing  that  the  Munn  case  had  met  with  much  oriticism  on  the 
part  of  judges  and  text-writers,  the  judge  closed  hie  ooneideration  of  the  ease 
before  the  court  in  the  following  language:  — 

"It  has  been  frequently  said  that  the  police  power  rests  for  its  foundatioii 
upon  the  general  duty  of  each  citizen  to  so  use  his  property  as  not  to  inter- 
fere  with  the  fair  and  proper  nse  by  his  neighbor  of  his  property,  and  to  pro- 
tect and  guard  the  public  health  and  morals.  The  power  to  regulate  or  limit 
the  prioe  for  the  nse  of  property  situated  like  that  in  this  case  comes  withitt 
no  fair  definition  of  such  power,  nor  does  it  belong  to  the  category  of  things 
that  should  be  regulated,  in  order  that  another  may  properly  enjoy  his  own^ 
property,  or  that  the  public  health  or  morals  may  be  protected. 

'*  An  examination  of  the  cases  now  before  us,  in  view  of  these  observations;- 
will  show,  as  I  think,  that  these  defendants  have  never  devoted  their  prop- 
erty to  a  public  use,  so  that  the  publio  had  a  right  to  require  their  service^ 
and  that  they  have  received  no  immunity  or  privilege  from  the  state,  upon 
which  this  claimed  right  of  limitation  can  be  imposed  as  a  oondition  to  ite 
ejiercise. 

"These  defendants  are  the  owners  or  lessees  of  oertain  elevators  or  ware- 
houses, used  in  the  harbor  of  New  York  for  the  purpose  of  transferring  graia 
from  one  vessel  to  another,  from  canal-boat  to  steamship,  or  from  boat  to  rail- 
ear,  or  for  the  storing  of  grain.  They  are  not  a  corporation,  nor  have  they 
received  any  special  privilege  from  the  state  in  regard  to  their  business,  nor 
are  they  engaged  in  a  business  which  is  not  absolutely  free  to  any  one  who 
wishes  to  nse  his  property  in  the  same  way.  They  have  no  speciid  right  to 
«se  the  waters  within  the  jurisdiction  of  the  state  in  a  manner  not  equally 
open  to  every  citisen,  not  only  of  the  state,  but  of  the  United  States.  Tho 
state  furnishes  them  no  special  facilities  for  the  carrying  on  of  their  business,. 
and  they  are  under  no  obligations  to  it  for  any  protection  to  their  business 
or  property,  other  than  snch  as  is  given  by  and  is  due  from  the  state  to  all 
the  inhabitants  thereof,  vis.,  the  duty  of  protection  to  their  persons  and 
property  while  they  are  lawfully  engaged  in  their  occupations.  They  are 
under  no  legal  duty  to  engage  in  such  occupation  for  all  who  may  come  and 
ask  them.  They  have  the  perfect  right  to  refuse  to  elevate,  by  means  of 
their  elevators,  a  bushel  of  grain  for  A,  and  at  the  same  time  they  have  the 
right  to  nse  such  elevators  to  elevate  the  grain  of  B.  They  have  the  equal 
right  to  refuse  to  store  the  grain  of  any  or  of  all  persons.  I  fail  entirely  to 
see  how  such  a  business  can  be  said  to  be  one  in  which  the  publio  have  an  in- 
terest in  the  way  of  a  right  to  limits  through  legisUtioDt  the  prioe  lor 
flaoh  bttsiaesi  shall  be  doum. 
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*'The  defendants  are  aitvated  entirely  differently  from  the  elevator  owners 
in  Chicago  whose  rights  were  adjudicated  npon  in  the  Mnnn  case.  The  canal* 
boats  loaded  with  grain,  after  their  passage  down  the  Hudson  River,  seek 
the  owners  of  the  storehouse  in  which  to  store  the  same  ontil  wanted,  or  tha 
floating  elevator  is  sought  for  and  found,  and  employed  to  unload  the  cargo 
of  the  boat  into  the  hold  of  tha  steamship.  There  are  large  numbers  of  ware- 
houses and  elevators  which  are  in  no  way  connected  with  each  other.  In 
neither  case  is  there  anything  like  what  can  be  called  a  monopoly,  virtual  or 
otherwise;  the  utmost  stretch  of  the  imagination  cannot  so  regard  it.  Tho 
warehouses  are  private  property,  and  no  one  can  enter  upon  them  without 
the  consent  of  their  owners:  We^ore  v.  Atlantic  WhUe  Lead  Co.,  37  Barb. 
70;   Weimore  v.  Brooklyn  Oas-Ught  Co.,  42  N.  T.  384. 

*'  Still  more  plainly  is  this  the  case  with  a  floating  elevator.  It  is  not  a 
oommon  carrier  or  wharfinger  or  warehouseman.  It  has  no  monopoly,  vir- 
tual or  otherwise,  as  to  facilities  of  place,  convenience  of  situation,  or  Ucenso 
or  privilege  from  the  state.  In  the  nature  of  the  business  of  both  the  ware- 
houseman and  the  elevator  owner,  it  is  wholly  private.  Now,  in  what  is  the 
case  made  less  strong  when,  instead  of  the  scales  or  the  mill,  heretofore  in- 
•taneed,  an  elevator  or  warehouse  is  substituted?  It  is  built  by  individuals 
or  private  partnerships,  and  opcupied  by  them  or  leased  to  other  private  indi- 
viduals or  partnerships.  It  is  built  on  lands  owned  by  individuals,  or  it  is  in 
the  substantial  form  of  a  boat,  and  floats  on  the  public  waters  of  the  state» 
and  its  owners  have  received  no  kind  of  license,  privilege,  or  immunity  from 
the  state,  in  any  way  special  in  its  nature,  or  which  is  not  common  to  all  the 
people  of  the  state.  How,  then,  has  the  owner  devoted  it  to  a  public  use  ? 
It  is  claimed  that  he  has  done  so  because  the  elevator  or  warehouse  is  to  bo 
nsed  to  elevate  or  store  a  vast  amount  of  grain  which  comes  from  the  west 
seeking  transportation  through  the  Erie  Canal;  and  because  it  costs  a  large 
amount  of  money  to  build  such  structures,  and  owing  to  the  facility  and 
cheapness  with  which  the  elevator  does  the  work,  as  compared  with  the  labor 
of  individuals,  those  who  own  the  grain,  or  those  who  are  interested  in  its 
transportation,  are  compelled  to  use  such  elevator  if  they  desire  to  success* 
fully  compete  in  the  business  of  transportation  and  in  the  loading  or  unload- 
ing of  such  grain.  Hence,  it  is  said,  a  virtual  monopoly  exists,  and  the 
persons  who  own  it  are  under  the  regulating  power  of  the  legislature  as  to 
their  compensation.  But  I  deny  that  there  is  any  virtual  monopoly.  There 
was  such  in  the  case  in  12  East  (supra),  because  there  was  no  right  in  any 
other  owners  of  warehouses  to  receive  the  wines  on  storage,  and  the  right 
existed  in  the  dock-owners  by  virtue  of  a  special  grant  from  the  sovereign. 
A  monopoly  in  a  business,  where  the  persons  engaged  in  it  have  no  exclusive 
privilege,  and  into  which  business  the  whole  world  is  at  liberty  to  enter,  and 
upon  encoring  which  they  will  be  possessed  of  precisely  the  same  rights  and 
privileged  as  the  others  engaged  in  it,  is  a  contradiction  in  terms.  Loosely 
speaking,  a  person  or  corporation  is  said  to  have  a  virtual  monopoly  of  a 
business  when,  on  account  of  its  great  extent  and  the  facilities  it  has  for 
transacting  it,  arising  from  its  large  proportions,  the  article  it  manufactures 
or  sells  substantially  takes  possession  of  the  market.  Such,  for  instance,  is 
the  case  in  the  manufacture  and  sale  of  matches.  One  company  does  an  enor- 
mous business,  and  has  almost  what  is  called  a  monopoly  in  some  parts  of 
the  country,  arising,  not  from  any  special  privilege  or  right  granted  to  or  ex- 
ercised by  it,  but  because  of  its  facilities;  and  it  is,  therefore,  enabled  to  make 
the  article  cheaper  and  sell  it  cheaper  than  its  competitors.  But  would  any- 
one suggest  that  the  state  has  therefore  a  right  to  limit  the  prioe  which  th« 
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company  shall  oharge  for  matches?  If  it  he  a  oorporatiooi  indeed,  or  if  it 
has  received  any  special  privilege  or  right  from  the  state,  then  conditions  may 
be  imposed  upon  it,  although  none  can  he  simply  heoaase  of  the  greatness 
»f  its  sales  or  the  nnmher  of  the  public  interested  in  procuring  cheap 
matches. 

'*  But  when  the  right  of  regulation  as  to  compensation  is  spoken  of,  because 
the  person  has  a  virtual  monopoly,  the  term  has  heretofore  been  used  as 
indicative  of  some  special  privilege  or  franchise  granted  to  the  individual  by 
the  sovereign,  which  results  in  such  virtual  monopoly,  and  the  rigfit  of  suck 
regulation  exists  by  reason  of  such  grant.  No  monopoly  of  that  kind  exists 
in  t3iii  case.  If  it  be  said  that  the  effect  is  the  same,  the  answer  is,  that  it 
is  not  the  same.  In  the  one  case,  the  monopoly  exists  by  reason  of  the  action 
of  the  government,  and  no  other  oitisen  can  come  in  and  devote  his  capital 
and  energy  to  such  use.  In  the  other,  the  monopoly  exists  only  as  long  as 
other  citisena  choose  to  keep  out  of  the  business,  and  just  as  soon  as  it  is 
•een  that  the  least  degree  over  the  ordinary  profit  oan  be  realized  by  an  in- 
vestment in  elevator  property,  just  that  moment  capital  will  flow  into  that 
channel,  and  probably  away  from  some  industry  where  the  average  rate  of 
profit  has  ceased  to  be  made.  Thus  in  one  case  the  result  cannot  be  avoided 
or  in  any  way  altered,  excepting  by  the  actioy  of  the  sovereign,  while  in  the 
other  case  it  may  be  altered  by  the  action  of  the  ordinary  laws  of  trade. 
The  effect,  while  it  lasts,  may  possibly  be  the  same  in  both  cases,  but  in  the 
one  it  is  arbitrary  and  dependent  upon  the  government,  and  in  the  other  sub- 
ject to  alteration  according  to  general  commercial  rules.  But  in  this  cose 
there  is  no  pretense  of  a  monopoly  grounded  upon  lack  of  ability  in  the  pub- 
lic to  compete.  On  the  contrary,  the  complaint  is,  that  the  competition  has 
been  so  fierce,  and  the  numbers  of  those  engaged  in  the  business  so  great, 
that  they  have  combined  to  fix  upon  prices  below  which  they  would  not  work, 
and  it  is  in  realty  the  combination  of  which  complaint  is  made.  If  the  prices 
Cor  doing  the  work  are  higher  than  is  reasonable,  owing  to  such  combination, 
the  combination  itself  may  be  illegal:  See  Hooker  v.  Vandewater,  4  Deuio, 
349;  47  Am.  Dec.  258;  Stanton  v.  Allen,  5  Denio,  434;  49  Am.  Dec.  282;  and, 
as  has  been  said,  the  persons  engaged  in  it  may  render  themselves  amenable 
to  the  criminal  laws  of  the  state,  but  no  power  of  the  state  to  limit  the  price 
for  which  a  person  may  sell  his  property,  or  the  use  of  it»  results  from  a  vio- 
lation of  the  law  against  conspiracies  or  combinations  to  raise  illegally  the 
prices  of  articles  or  the  charges  for  services  which  have  a  commercial  value. 

"  It  is  said,  however,  that  the  defendants  have  received  some  privileges  or 
benefits  from  the  state  in  their  business  of  elevating  or  storing  grain,  be- 
cause the  state  has  built  the  Erie  Canal  and  spent  large  sums  of  money  for 
that  purpose,  and  the  business  of  elevating  grain  into  and  out  of  a  canal- boat» 
or  of  storing  it,  is  made  much  greater  than  would  be  possible  but  for  the  con- 
stant maintenance  of  the  canal  by  the  state;  and  if  the  state  should  cease  to 
maintain  the  canal,  the  business  of  transporting  grain  over  it  would  bo  wholly 
destroyed,  and  therefore  it  must  be  conceded  that  the  business  of  elevating 
grain  receives  support  from  the  public,  and  it  is  only  through  such  support 
that  the  business  can  exist.  It  is  difficult,  as  it  seems  to  me,  to  regard  this 
argument  seriously.  The  state,  it  is  thus  said,  has  built  a  canal,  and  there 
are  men  (not  th.e  defendants)  who  propose  to  avail  themselves  of  its  exist- 
once,  and  to  transport  merchsndise  in  their  boats  over  its  waters.  Before 
undertaking  such  transportation,  however,  they  must  load  their  boats  or 
unload  them  after  such  transportation  is  finished,  and  in  the  process  of  load- 
ing or  unloading  their  boats  in  the  public  waters  of  the  state,  they  hire  the 


488  People  v,  Budd.  [New  York, 

defendants  to  do  the  electing  of  the  cargo.  If  the  canal  had  not  heen  hailt^ 
there  would  have  been  no  boatmen  with  canal-boata  aaking  for  cargoes,  and, 
consequently,  the  defendants  wonld  not  have  had  the  opportunity  of  loading 
their  vessels;  therefore  the  state  has  conferred  a  pHvilege  upon  the  defend- 
ants, by  using  which  they  acquiesce  in  the  right  of  the  state  to  limit  the 
amount  of  corapeuBation  they  can  lawfully  demand  for  the  use  of  their  own 
property.  The  mere  statement  of  the  proposition,  it  seems  to  me,  is  its  best 
refutation.  To  argue  upon  it  would  seem  to  admit  that  it  is  debatable.  By 
reason  of  the  action  of  the  state  in  building  the  canal,  more  frequent  oppor- 
tunities have  arisen  from  which  the  defendants  have  been  enabled  to  engage 
in  a  certain  kind  of  labor,  and  to  invest  their  capital  in  certain  kinds  of  prop- 
erty, but  not  a  privilege,  immunity,  or  franchise  of  any  description  has  the 
state  granted  to  them,  even  by  the  loosest  construction  of  language. 

"The  legislation  in  question  is  nothing  else  than  an  effort^  not  only  to 
regulate  the  private  business  of  private  individuals,  but  to  limit  the  amount 
for  which  they  shall  exact  compensation  for  the  use  of  their  own  property,  in 
which  the  public  has  no  interest  whatever,  in  the  legal  meaning  of  that  term. 
If  it  is  legal  in  this  case,  it  is  legal  in  any.  The  legislature  can  step  in  and 
Emit  the  prices  of  every  article  of  commerce,  the  product  of  the  field,  the 
mine,  or  the  manufactory.  There  is  seemingly  no  length  to  which  it  may  not 
go,  and  no  home  to  which  this  power  may  not  be  applied,  in  matters  of  the 
most  individual  and  private  nature,  and  all  under  the  guise  of  legislation  for 
the  public  good  and  the  general  welfare. 

'*  It  is  true  that  the  question  of  the  validity  of  this  law  is  ene  of  power,  and 
not  of  propriety;  and  if  the  legislature,  in  any  case,  may  have,  under  any  cir- 
cumstances, the  power  to  limit  the  compensation  which  a  private  individual 
may  receive  for  the  use  of  his  own  property,  not  devoted  to  a  public  use,  and 
in  regard  to  which  he  reoeives  and  exercises  no  special  privilege  or  immu- 
nity from  the  state,  then  we  are  bound  to  suppose  such  circumstances  to  exist 
in  the  case  before  the  court.  We  are  of  the  opinion  that  the  legislature  has 
no  such  power. 

**  There  is  no  foundation  for  the  argument  that  the  elevator  owners  hare  a 
BBonopoly  because  they  have  their  charges  fixed  by  the  produce  exchange, 
which  only  recognizes  as  regular  the  warehouse  receipts  given  by  elevator 
owners  or  warehousemen  who  are  members  of  that  body.  If  that  be  the 
fact,  it  constitutes  in  no  view  of  the  subject  a  monopoly.  What  has  already 
been  said  upon  the  subject  applies  in  equal  degree  to  such  an  argument;  nor 
have  the  defendants  tiiereby  received  any  privilege  or  franchise  from  the 
state. 

"The  disposition  of  legislatures  to  interfere  in  the  ordinary  concerns  of  the 
individual,  as  evidenced  by  the  laws  enacted  by  parliaments  and  legielatures 
from  the  earliest  times,  and  the  futility  of  such  interference  to  accomplish 
the  purposes  intended,  have  been  the  subject  of  remark  by  some  of  the  ablest 
of  English-speaking  observers.  Buckle,  in  his  History  of  Civilisation  in  Eng- 
land, in  speaking  of  the  course  of  English  legislation,  says:  '  Every  great  re- 
form which  has  been  effected  has  consisted,  not  in  doing  something  new,  but 
in  undoing  something  old.  The  most  valuable  additions  made  to  legislation 
have  been  enactments  destructive  of  preceding  legislation,  and  the  best  laws 
which  have  been  passed  have  been  those  by  .which  some  former  laws  have 
been  repealed.'  And  again:  *We  find  laws  to  regulate  wages;  laws  to 
regulate  prices;  laws  to  regulate  profits;  laws  to  regulate  the  interest  of 
money;  custom-house  arrangements  of  the  most  vexatious  kind,  aided  by  a 
eomplicated  scheme,  which  was  well  called  the  sliding  scale,  —  a  scheme  of 


Oct.  1889.]  People  v.  Budd.  '  489 

■Qch  perverse  ingenuity  that  the  dnties  constantly  Tsried  on  the  sameartioley 
and  no  man  could  calcalate  beforehand  what  he  would  have  to  pay.  A  sys- 
tem was  organized,  and  strictly  enforced,  of  interference  with  markets,  inter- 
ference with  manufacturers,  interference  with  machinery,  interference  even 
with  shops.  In  other  words  the  industrious  classes  were  robbed  in  order 
that  industry  might  thrive ':  1  Buckle's  History  of  Civilization  in  England^ 
199,  200. 

"  The  legislation  under  review  is  of  the  same  general  nature.  To  uphold 
legislation  of  this  character  is  to  provide  the  most  frequent  opportunity  for 
arr^ing  class  against  class;  and,  in  addition  to  the  ordinary  competition  thai 
exists  throughout  all  industries,  a  new  competition  will  be  introduced,  that  of 
competition  for  the  possession  of  the  government,  so  that  legislative  aid  may 
be  given  to  the  class  in  possession  thereof  in  its  contests  with  rival  classes  or 
interests  in  all  sections  and  corners  of  the  industrial  world.  We  shall  have  a 
recurrence  of  legislation  which,  it  has  been  supposed,  had  been  outgrown  not 
only  as  illegal,  but  as  wholly  useless  for  any  good  effect,  and  only  powerful 
for  eviL  Contests  of  such  a  nature  are  productive  only  of  harm.  The  only 
safety  for  all  is  to  uphold,  in  their  full  vigor,  the  healthful  restrictions  of  our 
constitution,  which  provide  for  the  liberty  of  the  citizen,  and  erect  a  safe- 
guard against  legislative  encroachments  thereon,  whether  exerted  to-day  in 
favor  of  what  is  termed  the  laboring  interests,  or  to-morrow  in  favor  of  the 
capitalists.  Both  classes  are  under  its  protection,  and  neither  can  interfere 
with  the  liberty  of  the  citizen  without  a  violation  of  the  fundamental  law. 

"  In  my  opinion,  the  court  should  not  strain  after  holding  such  species  of 
legislation  constitutional.  It  is  so  plain  an  effort  to  interfere  with  what 
seems  to  me  the  most  sacred  rights  of  property,  and  the  individual  liberty  of 
contract*  that  no  special  intendment  in  its  favor  should  be  indulged  in.  It 
will  not,  as  seems  to'  me  plain,  even  achieve  the  purposes  of  its  authors.  I 
believe  it  vain  to  suppose  that  it  can  be  other  than  of  the  most  ephemeral 
nature  at  its  best,  or  that  it  will  have  any  real  virtue  in  altering  the  general 
laws  of  trade,  while,  on  the  other  hand,  it  may  ruin  or  very  greatly  impair 
the  value  of  the  property  of  wholly  innocent  persons.  If  the  compensation 
limited  by  the  sot  is  not  sufficient  to  permit  the  average  rate  of  profit  upon 
the  capital  invested,  it  will  result  either  in  its  evasion,  or  else  the  work  will 
not  be  done,  and  the  capital  employed  will  seek  other  channels  w^re  8U<^ 
average  rate  can  be  realized,  or  the  property  will  become  of  little  or  no  value. 
If  the  compensation  be  sufficient,  the  same  result  aimed  at  would  soon  fol- 
low from  the  general  laws  of  trade,  from  the  law  of  supply  and  demand,  and 
the  general  cost  of  labor  and  materials. 

"Bvery  one  having  the  same  right  to  build  an  elevator  or  warehouse  that 
these  defendants  have,  and  upon  its  completion  to  employ  it  in  the  same  busi- 
ness if  the  rate  of  profit  is  above  the  average  capital,  if  allowed  absolute 
freedom  and  legal  protection,  will  flow  into  the  business  until  there  is  enough 
invested  to  do  all  or  more  than  all  the  work  offered,  and  then,  by  the  compe- 
tition of  capital,  the  rate  of  compensation  would  come  down  to  the  average. 
Such,  at  least,  would  be  the  tendency,  and  it  could  only  be  averted  by  com- 
bination among  the  owners  of  the  property,  which  could  not  be  long  sustained 
in  the  face  of  perfect  freedom  to  all  to  invest  in  such  undertakings.  That 
they  are  expensive,  and  reqpire  the  outlay  of  a  large  amount  of  money  to 
build  and  maintain  them,  and  that  the  warehouses  now  existing  may  have  an 
advantage  in  location,  does  not,  as  has  been  shown,  make  them  a  monopoly, 
but  simply  tends  to  make  the  inevitable  result  a  trifle  more  slow  in  its  ap- 
proach than  in  other  cases  requiring  a  smaller  outlay.    If  it  be  said  that 
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•Cbere  is  already  a  niperabandanoe  of  eleraton,  more  than  can  be  or  are  uaed, 
and  that  some  of  them  lie  idle  while  others  do  the  work,  and  they  all  share 
•in  the  profit;  if  the  profit  exceed  what  the  owners  of  the  grain,  or  those  en« 
^aged  in  its  transportation,  can  afford  to  pay,  —  the  result  will  then  be  that  the 
persons  so  engaged  will  cease  from  that  kind  of  work,  or  else  the  owners  of 
Jthe  elevators  will  reduce  their  charges.  This  reduction  of  charges  will  most 
surely  take  place  before  the  owners  of  the  elevators  would  allow  the  business 
to  pass  ont  of  existence,  provided  the  compensation,  after  such  redaction, 
^ould  enable  them  to  realize  the  average  rate  oi  profit  for  their  capital; 
while,  if  it  would  not,  it  would  be  conclusive  proof  that  the  business  of 
transportation  of  grain  or  other  commodities,  where  the  boats  were  to  be 
loaded  or  unloaded  by  elevators,  could  no  longer  be  conducted  with  profit  to 
all  parties,  and  some  new  way  would  have  to  be  discovered  and  put  in  prao- 
uce;  for  capital  will  not  seek  investment  or  employment  where  the  average 
rate  of  profit  cannot  be  commanded,  and  men  will  not  continue  to  transport 
^ain  or  any  other  commodity  at  a  loss,  or  upon  such  terms  that  they  cannot 
-earn  a  livelihood.  If  this  is  the  case  in  the  transportation  of  grain  by  the 
canal,  owing  to  the  competition  of  railroads  and  their  ability  to  transport  it 
<oheaply  and  rapidly,  then  that  fact  must  be  faced.  Such  a  business  cannot 
"be  maintained  for  any  length  of  time,  by  legislation,  at  the  expense  either  of 
capital  or  of  the  transporter.  Each  must  earn  the  average  profit  in  the  same 
general  line  of  business,  or  the  business  must,  from  economical  reasons,  cease. 

"The  legislation  under  consideration  is  not  only  vicious  in  its  nature, 
communistic  in  its  tendency,  and,  in  my  belief,  wholly  inefficient  to  per* 
manently  obtain  the  result  aimed  at,  but  for  the  reason  already  given,  it  is 
an  illegal  effort  to  interfere  with  the  lawful  privilege  of  the  individual  to  seek 
•and  obtain  such  compensation  as  he  can  for  the  use  of  his  own  property, 
where  he  neither  asks  nor  receives  from  the  sovereign  power  any  special 
■right  or  immunity  not  given  to  and  possesseil  by  other  citizens,  and  where 
he  has  not  devoted  his  property  to  any  public  use  within  the  meaning  of  the 
•law. 

"The  orders  of  the  general  and  special  terms  of  the  supreme  court  should 
therefore  be  reversed,  and  the  relators  discharged." 

In  Chicago  tic  i\*y  Co.  v.  Minnesoki,  134  U.  S.  418,  and  MmiteapoUa etc  IPf  C(k 
Y.  Minnetoia,  134  Id.  467,  the  power  of  the  states  to  regulate  the  charges  of  com* 
mon  drriers  was  reconsidered  and  reaffirmed  by  the  supreme  court  of  the 
United  States;  but  it  was  declared  to  be  a  power  which  could  not  be  exer- 
cised arbitrarily,  nor  without  giving  the  carrier  an  opportunity  to  be  heard. 
The  statute  of  Minnesota  had  committed  the  exercise  of  this  power  to  a  rail- 
way  commission,  and  the  supreme  court  of  the  state  had  coustrued  the  stat- 
ute as  making  the  rates  fixed  by  the  commission  "  not  simply  advisory,  nor 
merely  prima  fade  equal  and  reasonable,  but  final  and  conclusive  as  to  what 
are  equal  and  reasonable  charges;  that  the  law  neither  contemplates  nor 
allows  any  issue  to  be  made  or  inquiry  to  be  had  as  to  their  reasonablenest 
in  fact;  that,  under  the  statute,  the  rates  published  by  the  oommission  are 
the  only  ones  that  are  lawful,  and  therefore,  in  contemplation  of  law,  th« 
only  ones  that  are  reasonable;  and  that,  in  a  proceeding  for  a  mandamu$  on- 
der  the  statute,  there  is  no  fact  to  traverse,  except  the  violation  of  law  in 
•not  complying  with  the  recommendations  of  the  commission.  In  other 
words,  although  the  railroad  company  is  forbidden  to  establish  rates  that  ara 
not  eqnal  and  reasonable,  there  is  no  power  in  the  courts  to  stay  the  haada 
of  the  commission,  if  it  chooses  to  establish  rates  that  are  unequal  and  ret** 
wconable." 
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In  delireriog  tha  opinion  of  the  oourt,  Mr.  Justice  Blatchford,  at  page  458» 
•aid:  "This  being  the  eonstmction  of  the  statute  by  which  we  are  bound  in 
«onaidering  the  present  case,  we  are  of  the  opinion  that,  so  construed,  it  con- 
flicts with  the  oonstitntion  of  the  United  States  in  the  particulars  oomplained 
ol  by  the  railroad  company.  It  deprives  the  company  of  its  right  to  a  judi« 
cial  investigation,  by  due  process  of  law,  under  the  form  and  with  the  ma 
ehinery  provided  by  the  wisdom  of  successive  ages  for  the  investigation 
judicially  of  the  truth  of  a  matter  of  controversy,  and  substitutes  therefor,  as 
mtk  absolute  finality,  the  action  of  a  railroad  commission  which,  in  view  of 
the  powers  conceded  to  it  by  the  state  court,  cannot  be  regarded  as  clothed 
with  judicial  functions  or  possessing  the  machinery  of  a  oourt  of  justice. 

'*  Under  section  8  of  the  statute,  which  the  supreme  court  of  Minnesota  says 
is  the  only  one  which  relates  to  the  matter  of  the  fixing  by  the  commission 
of  general  schedules  of  ratee,  and  which  section,  it  says,  fully  aiyi  exclusively 
provides  for  the  subject,  and  is  complete  in  itself,  all  that  the  commission  is 
cequired  to  do  is,  on  filing  with  it  by  a  railroad  company  of  copies  of  its 
•chedules  of  charges,  to  'find '  that  any  part  thereof  is  in  any  respect  unequal 
or  unreasonable,  and  then  it  is  authorized  and  directed  to  compel  the  com- 
pany to  change  the  same,  and  adopt  such  charge  as  the  commission  '  shall 
<ieclare  to  be  equal  and  reasonable,*  and  to  that  end,  it  is  required  to  inform 
the  company  in  writing  in  what  respect  its  charges  are  unequal  and  unreib- 
aooable.  No  hearing  is  provided  for,  no  summons  or  notice  to  the  company 
before  the  commission;  in  fact,  nothing  which  has  the  semblance  of  due 
process  of  law;  and  although  in  the  present  case  it  appears  that,  prior  to  the 
decision  of  the  commission,  the  company  appeared  before  it  by  its  agent,  and 
the  commission  investigated  the  rates  charged  by  the  company  for  transport- 
ing milk,  yet  it  does  not  appear  what  the  character  of  the  investigation  was, 
or  how  the  result  was  arrived  at. 

'*  By  the  second  section  of  the  statute  in  question,  it  is  provided  that  all 
charges  made  by  a  common  carrier  for  the  transportation  of  passengers  or 
property  shall  be  equal  and  reasonable.  Under  this  provision,  the  carrier 
has  a  right  to  make  equal  and  readonable  charges  for  such  transportation. 
In  the  present  case,  the  return  alleged  that  the  rate  of  charge  fixed  by  the 
commission  was  not  equal  or  reasonable,  and  the  supreme  court  held  that  the 
statute  deprived  the  company  of  the  right  to  show  that  judicially.  The  ques- 
tion of  the  reasonableness  of  a  rate  of  charge  for  transportation  by  a  railroad 
company,  involving,  as  it  does,  the  element  of  reasonableness  both  as  regards 
the  company  and  as  regards  the  public,  is  eminently  a  question  for  judicial 
investigation,  requiring  due  process  of  law  for  its  determination.  If  the 
company  is  deprived  of  the  power  of  charging  reasonable  rates  for  the  use  of 
its  property,  and  such  deprivation  takes  place  in  the  absence  of  an  investiga- 
tion by  judicial  ouushinery,  it  is  deprived  of  the  lawful  use  of  its  property, 
and  thus,  in  substance  and  effect,  of  the  property  itself,  without  due  process 
of  law,  and  in  violation  of  the  constitution  of  the  United  States;  and  in  so 
far  as  it  is  thus  deprived,  while  other  persons  are  permitted  to  receive  rea- 
sonable profits  npon  their  invested  capital,  the  company  is  deprived  of  the 
equal  protection  of  the  laws. 

"It  is  provided  by  section  4  of  article  10  of  the  constitution  of  Minnesota  of 
1857,  that '  lands  may  be  taken  for  public  way,  for  the  purpose  of  granting 
to  any  corporation  the  franchise  of  way  for  public  use,'  and  that  'all  oorpo* 
rations,  being  common  carriers,  enjoying  the  right  of  way  in  pursuance  to 
the  provisions  of  this  section,  shall  be  bound  to  carry  the  mineral,  agricnl- 
toral,  and  other  piroduotions  and  manufactures  on  equal  and  reasonable  terms.* 


492  Pboplb  V,  BuDD.  [New  York, 

It  is  thus  pereeiTed  that  the  prorision  of  Motion  2  of  the  ttatate  in  qnottioa 
i«  one  enacted  in  oonformity  with  the  constitntion  of  Minnesota. 

*'  The  issning  of  the  pre«emptory  writ  of  mandamus  in  this  case  was  there- 
fore unlawful,  because  in  violation  of  the  constitntiou  of  the  United  States; 
and  it  is  necessary  that  the  relief  administered  in  favor  of  the  plaintiff  in  error 
should  be  a  reversal  of  the  judgment  of  the  supreme  court  awarding  that 
writ,  and  an  instruction  for  further  proceedings  by  it  not  inconsistent  with 
the  opinion  of  this  court.** 

From  this  opinion  justices  Bradley,  Qray,  and  Lamar  dissented. 

Justice  Miller's  concurring  opinion  was  as  follows:  -^ 

"  I  COD  cur  with  some  hesitation  in  the  judgment  of  the  court,  but  wish  to 
make  a  few  suggestions  of  the  principles  which  I  think  should  govern  this 
class  of  questions  in  the  courts.  Not  desiring  to  make  a  dissent,  nor  a  pro> 
longed  argument  in  favor  of  any  views  I  may  have,  I  will  state  them  in  the 
form  of  propositions. 

"1.  In  regard  to  the  business  of  common  carriers  limited  to  points  within 
a  single  state,  that  state  has  the  legislative  power  to  establish  the  rates  of 
compensation  for  such  carriage. 

"2.  The  power  which  the  legislature  has  to  do  this  osa  be  exercised 
through  a  commission  which  it  may  authoriEs  to  act  in  the  matter,  such  as 
the  one  appointed  by  the  legislature  of  Minnesota  by  the  ant  now  under  con- 
sideration. 

"  3.  Neither  the  legislature  nor  such  commission  acting  under  the  authority 
of  the  legislature  can  establish  arbitrarily,  and  without  regard  to  justice  and 
right,  a  tariff  of  rates  for  such  transportation,  which  is  so  unreasonable  as  to 
practically  destroy  the  value  of  property  of  persons  engaged  in  the  carrying 
business  on  the  one  hand,  nor  so  exorbitant  as  to  be  in  utter  disregard  of  the 
rights  of  the  public  for  the  ufe  of  such  transportation  on  the  other. 

"  4.  In  either  of  these  classes  of  cases,  there  is  an  ultimate  remedy  by  the 
parties  aggrieved,  in  the  courts,  for  relief  against  such  oppressive  legislation, 
and  especially  in  the  courts  of  the  United  States,  where  the  tariff  of  ratse 
established  either  by  the  legislature  or  by  the  commission  is  such  as  to  de- 
prive a  party  of  his  property  without  due  process  of  law. 

"  6.  But  until  the  judiciary  has  been  appealed  to  to  declare  the  regulations 
made,  whether  by  the  legislature  or  by  the  commission,  voidable  for  the  rea- 
sons mentioned,  the  tariff  of  rates  so  fixed  is  the  law  of  the  land,  and  must 
be  submitted  to,  both  by  the  carrier  and  the  parties  with  whom  he  deals. 

"6.  That  the  proper,  if  not  the  only,  mode  of  judicial  relief  against  the  tariff 
of  rates  established  by  the  legislature  or  by  its  commission  is  by  a  bill  in 
ehancery  asserting  its  unreasonable  character  and  its  conflict  with  the  con- 
stitution of  the  United  States,  and  asking  a  decree  of  court  forbidding  the 
corporation  from  exacting  such  fare,  as  excessive,  or  establishing  its  right  to 
collect  the  rates,  as  being  within  the  limits  of  a  just  compensation  for  the 
service  rendered. 

"7.  That  until  this  ib  done,  it  is  not  competent  for  such  individual  having 
dealings  with  the  carrying  corporation,  or  for  the  corporation  with  regard  to 
each  individual  who  demands  its  services,  to  raise  a  contest  in  the  courts  over 
the  questions  which  ought  to  be  settled  in  this  general  and  conclusive  method. 

*'8.  But  in  the  present  case,  where  an  application  is  made  to  the  supreme 
court  of  the  state  to  compel  the  common  carriers,  namely,  the  railroad  com- 
panies, to  perform  the  services  which  their  duty  requires  them  to  do  for  the 
general  public,  which  is  equivalent  to  establishing,  by  judicial  proceeding^ 
the  reasonableuess  of  the  charges  fixed  by  the  commission,  I  think  the  court 
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bat  the  same  duty  to  inqaire  into  the  reasonableness  of  the  tariff  of  ratef 
eetablithed  by  the  commission  l>efore  granting  snoh  relief  that  it  would  bare 
if  called  upon  so  to  do  by  a  bill  in  chancery. 

*'  9.  I  do  not  agree  that  it  was  necessary  to  the  validity  of  the  action  of  th« 
eommission  that  previous  notice  should  have  been  given  to  all  common  car- 
riers interested  in  the  rates  to  be  established,  nor  to  any  particular  one  of 
tfaem,  any  more  than  it  would  have  been  necessary,  which  I  think  it  is  not^ 
for  the  legislature  to  have  given  such  notice  if  it  had  established  such  ratea 
by  legislative  enactment. 

"  10.  But  when  the  question  becomes  a  judicial  one,  and  the  validity  and 
justice  of  these  rates  are  to  be  established  or  rejected  by  the  judgment  of  a 
ooart^  it  is  necessary  that  the  railroad  corporations  interested  in  the  fare  to 
be  considered  should  have  notice,  and  have  a  right  to  be  heard  on  the  ques- 
tion relating  to  such  fare,  which  I  have  pointed  out  as  judicial  questions. 
For  the  refusal  of  the  supreme  court  of  Minnesota  to  receive  evidence  on  this 
subject^  I  think  the  case  ought  to  be  reversed,  on  the  ground  that  this  is  a 
denial  of  due  process  of  law  in  a  proceeding  which  takes  the  property  of  the 
eompany,  and  if  this  be  a  just  consideration  of  the  statute  of  Minnesota,  it  ia 
for  that  reason  void." 

Fedkbal  Dxciaiovs.  — In  cases  where  a  writ  of  error  will  He  to  the  m* 
preme  court  of  the  United  Statee,  the  decisions  of  that  oourt  are  better  pre- 
oedenta  than  the  deeisiona  of  the  appellate  state  oourts  upon  the  same 
queationa:  San  BenUo  Otmntg  v.  SoMem  P.  B.  B.  Cb.,  77  CaL  618;  and  upon 
questiona  eonceming  federal  laws  and  the  federal  oonstitution,  the  deeisiona 
of  the  federal  supreme  court  are  binding  upon  the  ooorta  of  the  individual 
states:  JBrtialar  r.  OouiU^  qf  Wayne,  26  Neb.  468. 

PoucB  Pownu — The  police  power  of  a  state  embraoea  lie  ^stem  of 
internal  regnlalion  by  whieh  it  seeks  to  preserve  the  public  order,  prevent 
oifeneea  against  the  states  establish  roles  of  good  manners  calculated  to  pre* 
Tent  oonfliet  of  rights,  and  insure  to  each  man  the  uninterrupted  enjoyment 
of  his  own,  so  far  aa  is  reasonably  consistent  with  a  like  enjoyment  of  rights 
by  others:  Peopte  v.  Squire,  107  K.  Y.  693;  1  Am.  St.  Rep.  893,  and  note; 
smeh  as  the  regulation  of  the  sale  and  manufacture  of  artidea  supposed  to  in* 
Jwe  ite  pablie:  Note  to  JBtUkr  v.  Chamber;  1  Am.  8t.  Rep.  644-660;  Siait 
V.  CampbeB,  64  N.  H.  402;  10  Am.  St.  Rep.  419,  and  note.  It  is  not  within 
the  police  power  for  a  legislature  to  enact  a  Uw  punishing  a  physician,  who 
has  been  decided  oompetent  to  practice,  for  advertising  himself  as  a  specialist 
in  eertain  diisMMt  Eat  pa^McNuUy^T!  GaL  164;  11  Am.  St.  Rep.  267. 

iMYAnmHT  €V  OovnuLora.  —  Xlie  legialatiire  eannoi  pass  laws  impmriag 
the  oU«ati«  «(  oontraolM  PMiMy  n  PAlM^  81  Ma.  460}  10As.8tBep. 
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SoHLUTBB  V.  Bowery  Savings  Bank. 

rU7  Ksw  Toftx,  laM 

ppoMTOM  in  Satxhos  Bauk,  whosb  "DMfttaer'talSxnmaMD  am  **jm  Teust 
lOB  Bh**  ooDstitniea  himMlf  a  tnutee,  aad  trantfert  tha  title  to  the  fund 
from  himaelf  individually  to  himself  as  troetee. 

Patmsht  to  an  Admimibtratob  ov  a  Depositor,  in  whose  name  moneys 
are  deposited  in  tmst  for  another,  is  good  and  effectual  to  discharge  th* 
hank,  in  absence  of  notice  from  the  beneficiary. 

Fatmbht  to  a  Foruov  Administrator  is  a  legal  payment  of  a  deposit 
which,  by  the  by  laws  of  the  bank,  was  payable  to  the  personal  represen- 
tatives of  the  depositor  in  the  event  of  his  decease. 

LnTBRs  ov  Adminxbtration  do  not  Beoomi  Void  on  thn  Subsbqitrnt 

DiBOOTBBT  AND  ADMISSION  TO   PrOBATB  OF  A  WiLL.       Until  snch  Ist^ 

ters  are  revoked,  all  persons  acting  in  good  faith  are  protected  in  dssl> 
ing  with  the  administrator. 
CoNruoT  OF  Laws.  —  A  Marbibd  Woman  is  Capablb  of  bbing  a  Tbctb- 
thb  undbr  thb  Laws  of  tbb  Statb  of  Nbw  York,  and  her  removal 
to  another  state,  after  becoming  a  trustee  in  New  ^ork,  does  not  divest 
hef  of  her  title  as  such  trustee. 

Action  to  recover  moneys  deposited  with  the  defendant  in 
October,  1872,  by  Margaret  Knitfcel,  then  a  married  woman. 
The  deposit  was  entered  upon  the  books  of  the  bank  and  the 
pass-book  belonging  to  Margaret  Knittel  as  follows:  ''Bowery 
Savings  Bank,  in  account  with  Margaret  Knittel,  in  trust  for 
Antonette  Knittel,"  who  was  then  an  infant  six  years  of  age, 
living  with  her  parents  in  New  York.  They  afterwards  moved 
to  New  Jersey,  where,  in  June,  1875,  Margaret  Knittel  died. 
Letters  of  administration  on  her  estate  issued  in  the  state  of 
New  Jersey  to  her  husband,  to  whom,  in  October,  1875,  as 
such  administrator,  the  defendant  paid  the  amount  of  money 
deposited  by  Mrs.  Knittel,  with  interest.  Afterwards,  it  was 
discovered  that  Mrs.  Knittel  had  left  a  will,  which,  on  the 
17th  of  November,  1876,  was  admitted  to  probate  in  the 
county  of  New  York,  and  letters  testamentary  were  issued  to 
Charles  Sier,  the  executor  named  in  the  will.  He  demanded 
payment  of  the  deposit  to  him,  which  was  refused.  In  Decem- 
ber, 1885,  Antonette,  while  still  residing  in  the  state  of  New 
Jersey,  died,  and  the  plaintiff  was  afterwards^  by  the  surrogate 
of  New  York,  appointed  to  administer  her  estate.  After  his 
appointment,  he  demanded  payment  of  the  deposit,  with  in- 
terest, which  was  refused,  and  he  thereupon  brought  the  pres- 
ent action.  Judgment  in  favor  of  the  defendant  was  affirmed 
on  appeal  to  the  general  term. 

John  McCronej  for  the  appellant 
Carlide  Norwood^  Jr,^  for  the  respondent. 
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BabL|  J.  The  defendant  was  incorporated  by  the  act  chap- 
ter 229  of  the  Laws  of  1834,  and  by  section  6  of  that  act  it  wa» 
provided  that  deposits  therein  should  be  repaid  to  each  deposi* 
tor  when  reqaired,^  and  at  such  time,  and  with' such  interest, 
and  under  such  regulations,  as  the  board  of  managers,  from 
time  to  time,  prescribe.  One  of  the  by-laws  of  the  defendant^ 
printed  in  the  pass-book  which  was  delivered  to  the  depositor, 
provided  that  on  the  decease  of  any  depositor  the  amount 
standing  to  the  credit  of  the  deceased  should  be  paid  to  his  or 
her  legal  representatives.  We  have  several  times  held  that 
by  such  a  deposit  the  depositor  constituted  himself  or  herself 
a  trustee,  and  that  the  title  to  the  fund  was  thereby  transferred 
from  the  depositor  individually  to  the  depositor  as  trustee; 
and  in  Boone  v.  Citizens^  Savings  Bank^  84  N.  Y.  83,  88  Am. 
Rep.  498,  a  case  entirely  similar  to  this,  we  held  that  payment 
of  the  deposit  to  the  administrator  of  the  depositor,  in  the  ab» 
sence  of  any  notice  from  the  beneficiary,  was  good  and  effectua) 
to  discharge  the  savings  bank;  and  it  is  unnecessary  now  to 
repeat  the  reasoning  of  the  opinion  in  that  case.  Here  there 
was  no  notice  to  the  bank  from  the  beneficiary,  and  the  pay- 
ment  to  the  administrator  of  Mrs.  Knittel  was  made  in  entire 
good  faith. 

But  the  claim  is  made  that,  because  Mr.  Knittel  was  a  for* 
eign  administrator,  deriving  his  authority  from  administration 
granted  in  the  state  of  New  Jersey,  he  was  not  the  personal 
representative  of  the  deceased,  and  therefore  payment  could 
not  legally  be  made  to  him.  Payment  to  the  personal  repre- 
sentative is  good,  because  at  the  death  of  the  intestate  he  be* 
comes  entitled  to  all  his  personal  property  wherever  situated, 
and  having  the  legal  title  thereto  he  can  demand  payment  of 
choses  in  action;  and  a  payment  to  him  made  anywhere.  Id 
the  absence  of  any  conflicting  claim'  existing  at  the  time,  19 
valid.  It  is  true  that  if  the  defendant  had  declined  payment^ 
the  foreign  administrator  could  not  have  brought  action  in  thi» 
state  to  enforce  it.  But  a  voluntary  payment  to  such  an  ad* 
ministrator  has  always  been  held  valid.  Therefore,  in  receiv* 
ing  this  payment,  Mr.  Knittel  was  the  representative  of  the 
deceased,  and  able  to  give  an  effectual  discharge  to  the  defend- 
ant: Parsons  v.  LyTnan^  20  N.  Y.  103;  Peterson  v.  Chemical 
Bank,  32  Id.  21;  88  Am.  Dec.  298;  EstaU  of  Buffer,  88  N.  Y. 
897;  WUHns  v.  Ellett,  9  Wall.  740, 

Mrs.  Knittel,  however,  actually  left  a  will,  which  was  subse* 
quently  admitted  to  probate.    But  the  letters  of  administrar 
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tion  were  not  therefore  void,  the  court  having  jurisdiction  to 
grant  them;  and  until  they  were  revoked,  all  persons  acting 
in  good  faith  were  protected  in  dealing  with  the  administrator 
thus  appointed.  And  so  it  has  always  been  held:  RoderigaM 
▼.  EoBt  River  Sav.  Inst.,  63  N.  Y.  460;  20  Am.  Rep.  655;  76 
N.  Y.  316;  32  Am.  Rep.  309;  Kittredge  v.  Fohom,  8  N.  H.  98; 
Patton^s  Appeal,  31  Pa.  St.  465.  Here  the  payment  was  made 
before  the  will  was  admitted  to  probate,  and,  at  the  time  o£ 
«uch  payment,  Mr.  Knittel  was  the  legal  representative  of  the 
deceased,  and  authorized  to  administer  upon  her  estate.  Our 
attention  has  been  called  to  no  case,  and  we  are  confident  that 
none  can  be  found,  holding  that  the  subsequent  discovery  of 
A  will  and  its  admission  to  probate  render  the  prior  appoint- 
ment of  an  administrator  absolutely  void,  so  as  to  give  no 
protection  to  persons  who,  in  dealing  with  the  administrator, 
have  acted  on  the  faith  thereof:  Woerner  on  Administrators, 
568,  571,  588. 

Under  the  act  chapter  782  of  the  Laws  of  1867,  Mrs.  Knit- 
tel, although  a  married  woman,  was  capable  of  being  a  trustee, 
fihe  constituted  herself  a  trustee  here,  and  here  the  trust  fund 
remained,  and  therefore,  although  by  the  law  of  New  Jersey 
a  married  woman  could  not  be  appointed  a  trustee,  yet  the 
trust  could  be  enforced  here.  Her  removal  to  that  state  did 
not  divest  her  of  the  title  to  the  fund  she  thus  had,  and  that 
title  remained  in  her,  as  no  one  was  appointed  to  take  it  &om 
her. 

The  statutes  of  New  Jersey  were  proved,  showing  that  the 
€urrogate  of  the  county  of  which  Mrs.  Knittol  was  an  inhabi- 
tant and  resident  at  the  time  of  her  death  bad  jurisdiction  to 
grant  letters  of  administration  upon  her  estate.  While  he  had 
oo  authority  to  grant  lettors  of  administration  unless  she  died 
intestate,  intestacy,  like  inhabitancy,  was  one  of  the  CactB 
which  he  was  to  determine.  He  had  general  jurisdiction  of 
the  subject  of  administration,  and  having  determined  that  she 
died  intestate,  he  was  authorized  to  grant  administration  upon 
her  estete.  The  proceedings  in  the  surrogate's  court  were 
properly  exemplified  and  proved. 

But  the  further  claim  is  made,  that  the  answer  was  insuffi** 
•cient  to  permit  the  laws  of  New  Jersey  to  be  read  in  evidence, 
for  the  reason  that  they  were  not  therein  alleged.  It  is  there 
alleged  ^Uhat  Margaret  Knittel  died  an  inhabitant  of  and 
•domiciled  in  and  a  resident  of  Hoboken,  Hudson  County,  New 
Jersey;  that  thereafter,  and  on  the  19th  of  October,  1876^  lei* 
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ters  of  administration  on  the  goods,  chattels,  rights,  and  credits 
of  Margaret  Knittel,  deceased,  were  duly  issued  to  one  Louis 
Enittel,  the  husband  of  the  said  Margaret  Knittel,  by  the  sur- 
rogate of  the  county  of  Hudson,  state  of  New  Jersey;  that  said 
surrogate  had  jurisdiction  and  was  duly  authijrized  and  em- 
powered by  the  laws  of  the  state  of  New  Jersey  to  issue  said 
letters,  as  aforesaid.''  We  think  these  allegations  were  suf- 
ficient to  authorize  proof  of  the  laws  of  New  Jersey,  and  of 
the  jurisdiction  of  the  surrogate  in  issuing  letters.  If  the 
plaintiff  desired  more  specific  allegations,  and  was  fairly  enti- 
tled to  them,  he  should  have  moved  to  make  the  answer  more 
specific  and  definite.  The  answer  gave  him  every  information 
to  which  he  was  entitled.  And  he  might,  if  he  could,  have 
shown  that  the  surrogate  had  no  jurisdiction,  and  that  the  laws 
did  not  authorize  him  to  grant  administration  of  the  estate  of 
Mrs.  Knittel.  So  far  as  the  case  of  Throop  v.*  Hatch^  8  Abb. 
Pr.  23,  may  seem  to  hold  the  contrary  doctrine,  it  does  not  re- 
ceive our  approval. 

We  are  therefore  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs.  

Patmskt  bt  a  fiAvnros  Bank  to  the  administrator  of  a  depositor,  whose 
aoeoukt  was  "in  trnst  for  C.  B.,"  upon  prodnction  of  letters  of  administra- 
tion and  the  pass-book,  is  a  valid  and  effectnal  discharge  of  the  hank:  Boom 
T.  CitiuM*  8anng$  Bank,  84  N.  Y.  83;  38  Am«  Rep.  498;  and  to  the  same  ef- 
feet  is  Fouler  ▼.  Bowery  8cannff$  Bank,  113  N.  Y.  450.  So  payment  by  a 
debtor  to  the  administrator  of  his  creditor,  who  has  been  daly  and  regularly 
appointed,  is  valid,  even  thongh  the  supposed  intestate  is  actually  alive,  and 
lor  this  reason  the  letters  of  administration  are  subsequently  revoked:  Bod* 
erigaeY.BatiBkfer8a9.JfuL,eS'S.  Y.  460;  20  Am.  Rep.  656;  but  thU  rule 
does  not  govern  where  the  granting  of  letters  of  administration  upon  the 
estate  of  a  living  person  has  been  so  irregularly  done  as  to  render  the  letters 
▼Old:  Boderigae  v.  Batt  Biver  Sav,  InsL,  76  N.  Y.  316;  32  Am.  Rep.  309;  and, 
as  a  general  rule,  letters  of  administration,  and  aU  proceedings  thereunder, 
issued  upon  the  estate  of  a  man  represented  as  dead,  but  who  is  actually 
alive,  are  absolutely  void:  MeUa  v.  Smmums,  46  Wis.  834;  30  Am.  Rep.  746, 
and  extended  note,  in  which  the  doctrine  of  iio(ietv<u  ▼•  BaH  Biver  Saw.  IfuLt 
eS  K.  Y.  460,  20  Am.  Rep.  555,  is  criticised. 

Patmsht  to  Foreign  ADMnriSTRATOH. — Payment  to  a  foreign  adminis- 
trator is  good,  although  such  administrator  has  neither  given  security  nor 
recorded  his  letters  of  administration:  Deringer  v.  Deringer,  6  Honst.  416; 
1  Am.  8tb  Rep.  160.  Payments  voluntarily  made  to  foreign  administrators 
by  debtors  of  a  deceased  person  are  held  effectual  in  the  courts  of  New  York, 
open  the  principles  of  state  comity:  Vroom  v.  Van  Home,  10  Paige;  649;  42 
Am.  Dea  94;  but  comity  of  one  state  win  not  enforce  laws  of  another  state 
when  snoh  enforoement  violates  or  infringes  the  rights  of  its  own  eitiaenai 
Dermger  v.  Derlmger^  6  Honst.  416;  1  Am.  St.  Rep.  160^  and  aoto. 
Am.  St.  Bar.,  Yob  XY.— tt 
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Ooiwfi'fu'UOJii&  Law.  —  Fowxb  ov  thb  Lmiblaturi  to  Ajuom,  tbb  Ruur 
ov  Bnooroa  aa  thay  azitted  at  common  Uw,  and  to  limit,  ohanga,  and 
Taiy  axiating  inlea  for  the  limitation  of  actiona.  ia  not  alfootad  nor  da- 
atroyad  by  tha  oonatitntional  proTiaion  prohibiting  tka  taking  of  lif% 
Ubarty,  or  proparty  withoat  dna  prooaaa  of  law. 

OwnmmovAL  Law— Who  mat  Ubob  Ihtaliditt  ov  a  Statutb.— Ko 
ona  bat  tha  owner  of  property  ia  entitled  to  aat  np  that  it  haa  been  taken 
by  virtaa  of  an  nnoonatitntional  atatnte.  This  rale  ii  the  neoeaaary  ra- 
anlt  of  the  rnla  that  the  owner  may  waive  the  oonatitational  protaotioB 
to  hia  property,  if  he  chooaei. 

Tazatioii — NonoB  of  OppoBTcnnTr  to  hatb  AnawBwam  Rbvibwbi>  avd 
CoRRBOTBi).  — If  a  pablio  atatato  deaignatea  a  time  when  and  a  plaoa 
where  taz-payera  may  appear  for  the  parpoae  of  having  aanaamenta 
against  them  and  their  property  reviewed  and  oorreeted,  thia  afforda  to 
them  adequate  notioe  and  an  opportunity  to  be  heard,  and  aa  aaMaa* 
ment  made  under  such  statute  is  not  void  on  the  ground  that  it  depiivvd 
the  taz-payera  of  their  property  without  due  process  of  law. 

OovBnmTioNAL  Law  —  Statutb  Making  a  Dbbd  Conclubitb  Evidbvob 
OP  Trlb.  —  A  statute  is  constitutional  which  providea  in  regard  to  oar- 
tain  oonveyanoea  that  "all  oonveyancea  that  have  been  heretofore  «zo- 
ented  by  the  comptroller,  after  having  been  recorded  for  two  years  in  tha 
office  of  tbe  clerk  of  the  county  in  which  the  lauds  conveyed  thereby  are 
looated,  ahall,  aiz  months  after  thia  act  takes  effect,  be  oonolusive  evi- 
dence that  the  sale  and  all  proceedings  prior  thereto  were  regular,  and 
were  regularly  given,  publiahed,  and  served  according  to  the  proviaiona 
of  this  act,  and  all  laws  directing  or  requiring  the  same,  or  in  any  man* 
ner  relating  thereto^  and  all  other  conveyancea  heretofore  or  hereafter 
azeouted,  shall  be  presumptive  evidence  of  the  regularity  of  the  aaid 
proceedings,  and  matters  hereinbefore  reoited,  and  shall  be  oondnaive 
evidence  thereof  from  and  after  the  ezpiration  of  two  yeara  from  data 
of  recording  such  other  conveyancea." 

Bechwithj  Barnard^  and  Wheeler,  for  tbe  appellant. 
Pcdmer,  Weedy  and  KeUogg,  for  the  respondent. 

RuGER,  C.  J.  This  is  an  appeal  by  defendant  from  an 
affirmance  by  the  general  term  of  a  judgment  rendered  upon 
a  verdict  at  circuit  for  the  plaintiff. 

The  action  was  commenced  in  December,  1886,  to  recoyer 
the  statutory  penalties  for  cutting  and  carrying  away  trees 
from  lot  No.  219,  township  No.  10,  in  the  county  of  Franklin, 
being  vacant  lands  constituting  a  part  of  the  forest  preserve^ 
and  belonging  to  the  plaintiff:  Laws  of  1885,  c.  283,  sec.  11. 

The  answer  set  up, — 1.  A  general  denial;  and  2.  That  tbs 
locut  iti  quo  belonged  to  the  defendant. 

No  evidence  was  given  on  the  trial  that  lot  No.  219  ever 
belonged  to  or  was  occupied  by  the  defendant,  and  the  con- 
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troren/  thereupon  resulted  in  an  effort  on  his  part  to  defeat 
a  recovery  through  the  alleged  weakness  of  the  plaintiff's  title. 
The  plaintiff  made  title  to  the  lot  through  a  comptroller's  deed> 
dated  in  1881,  and  recorded  in  1882,  purporting  to  convey  the 
premises  in  question  to  the  plaintiff  in  pursuance  of  a  tax  sale 
of  non-resident  lands,  had  in  1877,  for  unpaid  taxes  levied 
previous  to  the  year  1871,  in  township  No.  10,  Franklin 
County. 

It  is  contended  by  the  appellant  that  such  deed  was  invalid 
and  conveyed  no  title,  because  for  two  years  previous  to  and 
at  the  time  of  the  conveyance  a  small  portion  of  such  lands 
were  in  the  possession  of  an  actual  occupant,  who  had  not 
been  served  with  notice  to  redeem,  as  required  by  the  statute. 
This  fact,  if  proved,  would  ordinarily  have  invalidated  the 
deed  given,  and  was  therefore  made  a  prominent  issue  on  the 
trial.  Much  evidence  was  given  on  the  subject  on  both  sides. 
The  evidence  of  such  occupation  related  to  an  inconsiderable 
portion  of  the  lot,  and  was,  in  itself,  extremely  vague,  indefi- 
nite, and  unsatisfactory.  Its  force  was  also  much  impaired 
by  the  testimony  of  plaintiff's  witnesBes.  A  fair  question  as 
to  whether  there  had  been  any  legal  T>ccupation'of  any  part 
of  these  premises  during  this  period  was  raised  for  the  con- 
sideration  of  the  jury  upon  the  evidence,  and  we  think  it  was 
properly  disposed  of  by  them:  Smith  v.  Sanger^  4  N.  Y.  577. 
It  was  also  claimed  by  the  defendant  that,  by  reason  of  cer- 
tain alleged  irregularities  on  the  part  of  the  assessors  in  mak- 
ing assessments  for  the  years  1864  and  1867  in  this  township, 
the  comptroller  acquired  no  jurisdiction  to  make  the  sale,  and 
an  offer  to  prove  this  defense  was  excluded  by  the  court,  upon 
the  ground  that  the  comptroller's  deed  was  conclusive  evidence 
of  the  regularity  of  the  proceedings  upon  which  it  was  based. 

The  irregularities  referred  to  consisted  of  the  alleged  omis- 
sion by  the  assessors  to  give  notice  of  a  review  of  the  assess- 
ments in  the  years  referred  to,  or  to  hold  a  meeting  for  such 
purpose,  as  required  by  sections  19  and  20  of  volume  2,  Re- 
vised Statutes  (7th  ed.),  page  992,  and  closing  and  verifying 
the  assessment  prior  to  the  time  provided  by  statute  for  so 
doing.  It  is  answered  to  this  objection,  in  the  first  place,  that 
there  is  no  evidence  in  the  case  tiiat  the  sale  was  based  upon 
the  taxes  levied  in  the  years  referred  to. 

We  think  it  was  essential  to  the  defense  attempted  to  be 
established  that  the  defendant  should  affirmatively  show,  or 
offer  to  show,  that  the  s|i]e  was  founded  upon  the  alleged 


800  Pbople  v.  Tubneb.  [New  York, 

irregular  taxes.  The  burden  of  proving  this  fact  lay  upon  the 
party  alleging  it,  and  no  attempt  having  been  made  to  prove 
it,  there  was  no  legal  defense  proved,  or  offered  to  be  proved, 
by  the  defendant  in  respect  to  the  matter  referred  to.  Show- 
ing, or  offering  to  show,  that  there  were  irregularities  in  the 
assessments  for  some  of  the  years  prior  to  1871,  had  no  ten- 
dency to  show  that  there  were  not  others,  which  were  valid, 
upon  which  the  sale  might  have  been  lawfully  made. 

A  broader  ground  for  the  rejection  of  the  evidence  offered 
is  afforded  by  the  effect  to  be  ascribed  to  a  comptroller's  deed, 
after  a  certain  lapse  of  time,  under  chapter  448  of  the  Laws  of 
1885.  That  act  provides,  in  relation  to  such  conveyances, 
that  '*  all  conveyances  that  have  been  heretofore  executed  by 

the  comptroller After  having  been  recorded  for  two 

years  in  the  office  of  the  clerk  of  the  county  in  which  the  lands 
conveyed  thereby  are  located  ....  shall,  six  months  after 
this  act  takes  effect,  be  conclusive  evidence  that  the  sale,  and 
all  proceedings  prior  thereto,  ....  were  regular,  and  were 
regularly  given,  published,  and  served  according  to  the  pro- 
visions of  this  act|  and  all  laws  directing  or  requiring  the 
same,  or  in  any  manner  relating  thereto,  and  all  other  con- 
▼eyances  •  .  •  .  heretofore  or  hereafter  executed,  shall  be  pre- 
sumptive evidence  of  the  regularity  of  all  the  said  proceedings 
and  matters  hereinbefore  recited,  and  shall  be  conclusive  evi- 
dence thereof  from  and  after  the  expiration  of  two  years  from 
the  date  of  recording  such  other  conveyances."  The  section 
then  further  provides  that  ^  all  such  conveyances  and  certifi- 
cates, and  the  taxes  and  tax  sales  on  which  they  are  based, 
shall  be  subject  to  cancellation,  as  now  provided  by  law,  on  a 
direct  application  to  the  comptroller,  or  an  action  brought  be- 
fore a  competent  court  therefor,  by  reason  of  the  legal  payment 
of  such  taxes,  or  by  reason  of  the  levying  of  such  taxes  by  a  town 
or  ward  having  no  legal  right  to  assess  the  land  on  which  they 
are  laid."  The  act,  in  terms,  purports  to  preserve  all  existing 
rights  of  tax-payers  for  the  period  of  six  months  after  the  pas- 
sage of  the  act,  and  to  establish  a  rule  of  evidence  to  govern 
future  controversies,  which  made  such  deeds  presumptive  evi- 
dence of  the  regularity  of  the  proceedings  upon  which  they 
were  based,  and  after  two  years  from  the  recording,  conclusive 
evidence  of  the  same  matters.  With  reference  to  the  six 
months'  provision,  it  operates,  as  to  all  existing  cases,  as  a 
limitation  upon  the  tax-payer's  right  to  assert  his  claims 
under  pre-existing  laws,  and,  as  to  all  future  casesi  provides 


Nov.  1889.]  People  v.  Tubneb.  601 

that  the  lapse  of  two  years  from  recording  shall  make  that 
which  was  before  presumptive  evidence  only,  conclusive  upon 
the  rights  of  the  parties.  The  act  seems  to  be,  in  its  principal 
aspect,  one  of  limitation,  and,  as  such,  is  within  the  constitu- 
tional power  of  the  legislature  to  enact  as  affecting  future 
cases,  and,  we  think,  within  settled  rules,  equally  within  its 
iwwer  as  to  existing  rights.  It  gives,  in  all  cases,  a  time  for 
the  person  aggrieved  to  establish  his  rights  unaffected  by  the 
provisions  of  the  enactment;  but  provides  that  after  the  lapse 
of  a  certain  time  the  comptroller's  deed  shall  be  conclusive 
evidence  of  the  regularity  of  the  proceedings  upon  which  it  is 
based.  Legislation  of  such  a  character  has  frequently  been 
held  within  the  constitutional  power  of  the  legislature  to 
enact. 

The  power  of  the  legislature  to  change  rules  of  evidence  as 
they  exist  at  common  law,  and  to  limit,  change,  and  vary  ex- 
isting rules  for  the  limitation  of  actions,  has  been  the  subject 
of  frequent  consideration  in  the  courts,  and  has  been  uniformly 
held  not  to  be  affected  or  restricted  by  the  constitutional  pro- 
visions prohibiting  the  taking  of  life,  liberty,  or  property  with- 
out due  process  of  law:  Bexford  v.  Knight^  11  N.  Y.  808;  Hand 
Y.  BdOou,  12  Id.  641;  Howard  v.  Mooty  64  Id.  262;  Terry  v.  An^ 
der9<m,  96  U.  S.  628;  MitcheU  v.  Clark,  110  Id.  633;  Hickax  v. 
TaUman,  38  Barb.  608;  Webb  v.  Den,  17  How.  676. 

It  was  held  in  Hiekox  v.  TaUmarij  tupra^  that  there  could  be 
no  vested  right  in  a  rule  of  evidence,  and  that  therefore  the 
legislature  could  repeal  a  statute  making  a  comptroller's  deed 
presumptive  evidence  of  the  regularity  of  the  proceedings 
uiwn  which  it  was  based,  without  affecting  any  constitutional 
right  of  the  grantee  in  such  deed.  Webb  v.  Den,  9upra,  held 
that  a  statute  providing  that  deeds  which  had  been  registered 
twenty  years  or  more  should  be  presumed  to  be  upon  lawful 
authority,  whether  legally  probated  or  not,  and  was  constitu- 
tional, and  within  the  authority  of  the  legislature  to  make. 

Considered  as  an  act  of  limitation,  the  only  question  in  re- 
lation thereto  is,  whether  such  limitation  is  just,  and  gives  the 
claimant  a  reasonable  opportunity  to  enforce  his  rights.-  See 
authorities  tupra.  Under  all  of  the  circumstances  of  the 
case,  it  cannot,  we  think,  be  said,  as  a  question  of  law,  that 
the  time  afforded  is  unreasonable.  Considered  as  establish- 
ing a  rule  of  evidence,  the  only  question  for  examination  is, 
whether  property  is  thereby  necessarily  taken  without  due 
process  of  law. 
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It  is  not  contended  by  the  defendant  but  that  if  this  statute 
be  given  its  natural  meaning  and  effect,  the  comptroller's  deed 
yeets  a  valid  title  to  the  land  in  the  plaintiff;  but  it  is  claimed 
that  the  statute  is  unconstitutional  and  void,  as  violating  that 
provision  of  the  constitution  which  prohibits  the  taking  of 
'^  life,  liberty,  or  property  without  due  process  of  law,"  and  it 
is  urged  that  the  exercise  of  the  power  of  taxation  cannot  law- 
fully  be  employed  without  giving  the  tax-payer,  at  some  stage 
of  the  proceedings,  a  right  to  be  heard  in  relation  to  the  im^ 
positidn  of  taxes  upon  his  property. 

Conceding,  for  the  purpose  of  the  argument,  the  correctnest 
of  this  proposition  (Stuart  v.  Palmer^  74  N.  Y.  183;  SO  Am 
Rep.  289;  Spencer  v.  Merchant,  100  N.  Y.  585;  125  U.  8.  S56),  it 
is  a  matter  of  grave  doubt  whether  a  stranger,  not  being  in 
possession  of  or  claiming  title  to  the  property  taken,  can  raise 
the  question  that  it  has  been  illegally  taken  from  another. 
The  owner  may  waive  the  constitutional  protection  to  his 
property  if  he  chooses,  and  in  that  event,  it  is  clear  that  no 
one  is  entitled  to  set  it  up  for  him:  Vose  v.  Crockcroft^  44 
N.  Y.  415;  Detmold  v.  Drake,  46  Id.  818;  Cmnore  v.  People^  50 
Id.  240;  Houston  v.  Wheeler,  52  Id.  641.  A  stranger  cannot 
be  a  person  aggrieved  in  such  a  case,  and  comes  within  the 
general  rule  of  law  that  only  those  having  a  legal  interest  in  the 
eubject  of  ah  action  can  litigate  the  validity  of  the  title  thereto 
in  legal  proceedings. 

Passing  this  question,  however,  and  assuming  that  the  de- 
fendant had  a  right  to  rebut  the  plaintiff's  proof  of  title,  we 
come  to  the  question,  whether  the  owner  of  the  property,  if 
any  such  there  be,  has,  in  this  instance,  been  deprived  of  his 
property  without  due  process  of  law,  and  an  opportunity  of 
being  heard.  It  may  be  conceded  that,  in  the  absence  of  a 
curative  act,  an  omission  by  the  assessors  to  hold  meetings 
for  the  review  of  their  assessments,  and  to  give  notice  therefor, 
as  required  by  statute,  is  a  jurisdictional  defect  which,  in  a 
proceeding  between  the  owner  and  any  one  claiming  a  right 
in  such  property  under  a  tax  sale,  renders  such  sale  irregular 
and  void:  Jewell  v.  Van  Steenburgh,  58  N.  Y.  86;  Van  Rensse' 
laer  v.  Witbeck,  7  Id.  517;  WestfaU  v.  Preeton,  49  Id.  849; 
Wheeler  v.  Mills,  40  Barb.  644.  But  this  principle  does  not 
determine  the  question  here  presented.  The  question  in  hand 
concerns  the  power  of  the  legislature  to  enact  rules  of  evidence 
and  limitation  having  retrospective  effect  with  respect  to 
causes  of  action  which  have  not  yet  been  made  the  subjeot  of 
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legal  proceedings,  or  challenged  by  any  one  baying  an  inteteet 
in  tbe  property  to  be  affected  thereby. 

No  question  is  raised  over  the  power  of  the  legislature  in 
relation  to  general  legislation  to  enact  laws  and  give  them 
retroactive  operation,  so  that  the  circumstance  that  they  are 
retroactive  alone  constitutes  no  legal  objection  to  their  validity: 
D(uh  V.  Van  Kleeck,  7  Johns.  477;  5  Am.  Dec.  291;  NarrU  v. 
Beyeay  18  N.  Y.  278.  The  argument  is,  that  a  lawful  exercise 
of  the  taxing  power  by  the  legislature  requires  that  notice  and 
«n  opportunity  to  be  heard  before  the  taxing  o£Scers  in  respect 
to  the  imposition  of  the  tax  should  be  afforded  to  the  tax-payer; 
and  the  stress  of  the  contention  is,  that  the  land-owner  has,  by 
the  operation  of  this  law,  been  deprived  of  his  day  in  court. 
Unless,  therefore,  it  can  be  shown  that  tbe  tax-payer  has  been 
ju)tnally  or  substantially  deprived  of  his  opportunity  to  be 
heard  on  the  imposition  of  this  tax,  the  argument  fails. 

It  was  said  by  Judge  Allen  in  Howard  v.  Moot^  64  N.  Y. 
268,  that  ^  while  the  legislature  cannot  take  from  parties 
vested  rights  without  compensation,  the  remedies  by  which 
rights  are  to  be  enforced  or  defended  are  within  the  absolute 
control  of  that  branch  of  the  government.  The  rules  of  evi- 
dence are  not  an  exception  to  the  doctrine  that  all  rules  and 
regulations  affecting  remedies  are,  at  all  times,  subject  to 
modification  and  control  by  the  legislature.  The  changes 
which  are  enacted,  from  time  to  time,  may  be  made  applicable 
to  existing  causes  of  action,  as  the  laws  thus  changed  would 
only  prescribe  the  rules  for  future  controversies.  It  may  be 
conceded,  for  all  of  the  purposes  of  this  appeal,  that  a  law  that 
should  make  evidence  conclusive,  which  was  not  so  necessarily 
and  of  itself,  and  thus  preclude  the  adverse  party  from  show« 
ing  the  truth,  would  be  void,  as  indirectly  working  a  confisca- 
tion of  property,  or  a  destruction  of  vested  rights":  Hand  v. 
BalioUf  12  N.  Y.  641.  The  converse  of  the  latter  proposition 
would  seem  necessarily  to  follow  from  the  rule  laid  down,  and 
if  such  legislation  did  not  work  a  confiscation  of  property  or  a 
destruction  of  vested  rights,  it  would  be  sustained  as  a  legiti- 
mate exercise  of  power. 

In  Matter  of  Van  Antwerp^  56  N.  Y.  265,  it  was  held  that 
the  constitutional  provision  that  a  citizen  should  not  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law 
was  not  affected  by  the  exercise  of  tbe  taxing  power.  It  was 
flaid  "  the  act  [in  question]  was  an  exercise  of  the  taxing 
power  by  the  legislature,  which,  for  public  purposeS|  ia  qh- 
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limited,  except  as  specifically  restrained  by  the  coiistitutioiu 
....  AH  property  is  held  subject  to  such  burdens  as  may  be 
imposed  upon  it  for  public  purposes,  and  the  imposition  does 
not  deprive  the  citizen  of  any  rights  of  property,  within  thfr 
meaning  of  the  clauses  referred  to." 

So,  also,  in  Episcopal  Public  School  r.  Davis^  31  N.  Y.  584, 
Judge  Denio  says  that,  '^  in  executing  the  taxing  power,  the 
legislature  provides  such  agencies  and  safeguards  against  sur- 
prise, mistake,  and  injustice  as  is  thought  expedient.  It  is 
manifestly  proper  that  the  tax-payers  should  have  notice  of 
the  imposition  proposed  to  be  laid  upon  them,  and  an  oppor- 
tunity for  making  suggestions  and  explanations  to  the  proper 
administrative  board  or  officer;  and  this  is  generally  secured 
in  all  well-considered  systems  of  taxation.  But  it  is  for  the 
legislature  to  determine  and  prescribe  in  every  case  what  shall 
be  sufficient,  and  there  is  not,  that  I  am  aware  of,  any  consti- 
tutional provision  bearing  on  the  subject."  In  the  case  of 
SiuaH  V.  Palmer,  74  N.  Y.  183, 30  Am.  Rep.  289,  this  court  laid 
down  the  rule,  in  a  case  involving  the  right  of  taxation  to  pay 
for  the  expense  of  a  local  improvement,  that  the  constitutional 
prohibition  against  taking  life,  liberty,  or  property  required 
that  some  notice  should  be  given  to  the  land-owner,  and  sdme 
opportunity  afforded  him  to  be  heard  in  regard  thereto.  Bui 
it  was  further  said  in  that  case,  that  "  the  legislature  may  pre- 
scribe the  kind  of  notice  and  the  mode  in  which  it  shall  be 
given,  but  it  cannot  dispense  with  all  notice":  Spencer  v. 
Merchant,  125  U.  S.  356. 

A  manifest  difference  exists  between  the  modes  of  making 
assessments  for  local  improvements  and  those  providing  for 
annual  taxation,  and  much  reason  exists  why  a  more  formal 
notice  should  be  given  in  one  case  than  the  other.  In  one 
case  they  are  special,  transitory,  and  occasional;  and  in  the 
other,  regular,  fixed,  and  of  annual  occurrence,  known  to 
all  people.  In  one  case,  they  become  public  only  when 
proceedings  are  instituted,  and  may  escape  the  notice  of  the 
land-owners.  In  the  other,  they  occur  every  year,  and  are  as 
constant  in  their  recurrence  as  the  changes  of  the  seasons. 
Conceding,  therefore,  the  right  of  the  tax-payers  to  this  oppor- 
tunity, we  think  an  examination  of  the  statute  under  which 
this  tax  was  levied  shows  that  he  was  not  deprived  of  such 
notice  and  opportunity  to  be  heard  as  the  nature  of  the  case 
required.  The  provisions  of  the  general  statutes  require  that 
assessment  rolls  in  each  year  shall  be  completed  on  or  before 
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the  first  day  of  August,  and  notices  posted  in  the  town  that  a 
copy  thereof  has  been  made  and  left  with  one  of  the  assessors, 
where  any  person  interested  can  see  and  examine  the  same 
until  the  third  Tuesday  of  August  thereafter,  and  that  on  that 
day  the  assessors  will  meet  at  a  time  and  place  specified  in 
such  notice  to  review  their  assessments:  2  R.  S.,  7th  ed.,  992, 
993.  The  notice  required  by  this  act,  it  will  be  observed,  is 
not  personal,  or  of  an  absolute  character,  but  is  constructive, 
and  the  provision  for  a  hearing  of  the  tax-payers  by  the  asses- 
sors is  of  the  most  informal  and  indefinite  character.  It  doubt- 
tess  gives  the  tax-payer  the  right  to  appear  before  the  assessors 
at  the  time  stated,  and  endeavor  to  persuade  them  to  modify 
or  abate  his  assessment.  He  may  attempt  to  swear  off  his 
assessment  for  personal  property;  but  beyond  this,  a  hearing 
does  not  seem  to  give  him  any  legal  rights,  or  a  denial  of  such 
hearing  inflict  any  absolute  legal  damage.  Section  6,  chapter 
176,  of  the  Laws  of  1851,  provides  that,  in  case  of  the  neglect 
of  the  assessors  to  meet  for  review,  as  required  by  the  statute, 
any  person  aggrieved  by  an  assessment  may  appeal  to  the 
board  of  supervisors  at  their  next  annual  meeting,  who  shall 
have  power  to  review  and  correct  such  assessment  The  con- 
Bequences  of  an  omission  by  the  assessors  to  hold  the  meeting 
are  thus  expressly  declared,  and  would  seem  to  deprive  such 
omission  of  any  other  effect  than  that  given  to  it  by  this  stat- 
ute. Ample  opportunity  is  thereby  given  the  tax-payer,  if  he 
feels  aggrieved  in  respect  to  assessments  of  his  property,  to  be 
beard  before  the  board  of  supervisors,  who  are  vested  with  full 
power  to  afford  all  and  any  relief  which  was  possessed  by  the 
assessors.  The  tax-payer  must  be  presumed  to  have  knowl- 
edge of  the  provisions  of  public  statutes;  and  as  the  time  and 
place  for  the  meetings  of  the  boards  of  supervisors  are  fixed 
by  statute,  and  occur  at  stated  periods,  we  must  presume  that 
the  legislature  intended  such  notice  of  the  time  and  place  for 
the  hearing  of  dissatisfied  tax-payers  to  be  adequate  notice 
of  the  opportunity  to  be  heard. 

As  the  primary  object  of  the  constitutional  provision  is  to 
enable  the  property  owner  to  be  heard  by  some  officer  or 
tribunal  in  respect  to  the  taxing  of  his  property  having  power 
to  relieve  him  before  he  can  be  deprived  of  it,  he  cannot  justly 
claim  that  he  has  been  unlawfully  assessed  and  taxed,  if  such 
opportunity  has  been  offered  him,  and  he  has  negligently  omit- 
ted to  avail  himself  of  it.  It  must  be  assumed  that  the  tax- 
payers know  the  law  of  the  state  in  respect  to  the  time  and 
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method  of  asseseing  property  and  levying  taxes;  and  if  they 
are  presumed  to  know  the  provisions  for  the  review  of  assess- 
mentSi  they  must  be  equally  presumed  to  know  the  remedy 
given  by  the  law  for  an  omission  by  the  assessors  to  hold  the 
meeting  for  such  review. 

We  are  therefore  of  the  opinion  that  the  opportunity  afforded 
the  tax-payer  to  appear  before  the  board  of  supervisors,  and 
challenge  the  legality  and  fairness  of  his  assessment,  was  a 
satisfaction  of  his  rights  in  respect  to  a  hearing  on  the  subject 
It  would  have  been  competent  for  the  legislature,  while  au- 
thorizing the  imposition  of  taxes,  to  have  omitted  alt<^ether 
the  provisions  requiring  notice  and  a  meeting  by  the  asses- 
sors to  review  assessments,  and  to  have  provided  only  for  a 
hearing  before  the  supervisors  in  the  first  instance.  Having 
full  authority  over  the  subject,  it  could  lawfully  provide  for 
the  way  and  manner  of  hearing  the  tax-payer,  and  in  default 
of  a  hearing  as  provided,  it  could  declare  the  consequences  of 
such  default,  and  provide  for  a  hearing  in  some  equivalent 
mode.  So  long  as  the  tax-payer  is  given  the  equivalent,  there- 
fore, the  legislature  has  done  all  that  is  required  of  it  under 
any  view  of  the  tax-payer's  constitutional  rights:  Spencer  v. 
Merchant,  100  N.  Y.  586.  It  was  held  in  Matter  of  De  Pey- 
iter,  80  Id.  666,  that  an  assessment  for  the  expenses  of  build- 
ing a  sewer  is  not  invalid  because  of  omission  to  give  to  the 
owners  of  lots  assessed  a  personal  notice  that  an  assessment  is 
to  be  imposed.  The  legislature  may  prescribe  what  the  notice 
shall  be;  and  when  provision  has  been  made  for  notice  by  pub- 
lication before  the  final  confirmation  of  the  assessment,  and 
an  opportunity  afforded  to  make  objections  within  a  time 
specified,  and  this  has  been  complied  with,  no  constitutional 
right  of  the  tax-payer  has  been  violated  by  such  proceeding. 

This  case  seems  to  be  an  authority  for. the  views  above  pre- 
sented. But  more  than  this,  after  the  tax  has  been  returned 
to  the  comptroller,  the  tax-payer  has  still  the  right,  both  be- 
fore and  after  the  sale  of  his  property,  to  appear  before  that 
officer  and  make  proof  of  any  illegality  in  the  tax  levy,  and 
demand  that  such  tax,  and  any  sale  made  thereon,  shall  be 
canceled  by  him:  Laws  1865,  sees.  88,  86,  c.  427;  2  R.  S.,  7th 
ed.,  1082.  And  finally,  the  act  of  1885  itself  provides  for  the 
exercise  of  the  right  of  the  comptroller  to  cancel  taxes  and 
sales  illegally  made,  where  the  taxes  have  been  l^ally  paid, 
or  where  the  town  or  ward  had  no  l^al  right  to  assess  the 
land.    These  rights  were  not  only  open  to  the  tax-payer  to 
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exercise  at  any  time  previous  to  the  act  of  1885,  but  the  right 
of  all  persons  to  exercise  them  was  also  preserved  in  aU  cases 
for  six  months  after  the  passage  of  that  act  Any  damage 
that  may  occur  to  the  citizen  by  reason  of  a  change  in  the 
statutory  limitations  befalls  him  in  consequence  of  his  neglect 
to  avail  himself  of  the  remedies  which  the  law  leaves  open  to 
him  for  a  prescribed  period,  and  not  by  reason  of  the  operation 
of  the  law  itself.  It  would  seem  that  the  right  of  a  property 
owner  to  assert  his  title  to  property  claimed  by  him,  after 
such  ample  opportunities  to  protect  such  right  had  been  af- 
forded, could  be  regulated  by  a  law  of  limitation  without  in- 
curring the  objection  that  his  property  had  been  taken  without 
due  process  of  law. 

Any  error  in  the  admission  by  the  trial  court  of  the  answer 
to  the  question,  '^  Who  did  they  say  they  ndeasured  for?"  put 
to  the  defendant's  employees,  was  cured  by  the  subsequent 
admission  of  the  defendant  that  the  witnesses  were  in  his 
employ. 

The  writings  offered  in  evidence  by  the  defendant,  purport- 
ing to  be  un  authenticated  copies  of  papers  in  the  comptroller's 
office,  were  properly  rejected  by  the  court.  No  legal  proof 
that  they  were  such  copies  was  given,  and  the  case  does  not 
show  that  they  were  in  any  way  material. ' 

The  assessment  rolls  of  the  township  from  1872  to  1888, 
offered  in  evidence  by  the  defendant  to  show  that  lot  Na  219 
was  assessed  to  one  Smith  as  resident  lands,  with  a  view  of 
raising  a  presumption  that  they  were  actually  occupied  during 
that  period,  were  properly  excluded  by  the  court.  The  ques- 
tion at  issue  was,  whether  the  lands  were  actually  occupied  or 
not,  and  the  proposed  evidence  had  no  tendency  to  prove  this 
fact;  for  if  Smith  was  a  resident,  the  lands  would  have  been 
assessed  to  him,  whether  occupied  or  not  In  Any  view,  the 
evidence  simply  tended  to  show  that  the  assessors  supposed 
the  land  was  occupied,  and  that  fact  was  clearly  incompetent 
upon  the  issue  of  actual  occupation. 

It  follows,  from  the  views  expressed,  that  the  judgment 
should  be  affirmed.  

SrATum^  Who  hat  Attaok  loa  UNOONsnTunoNAUTr — The  oonttita* 
tioiiality  ol  a  tUtate  oannot  be  ealled  in  question  by  the  people;  indiTidnale 
only  oan  niae  the  qaeetion:  Ptopk  ▼.  JUruBelaer  ete.  JIL  i?.  Co.*  16  Wend.  118; 
SO  Am.  Deo.  33;  nor  can  indiTiduals  attack  a  statate,  onloM  it  affeote  their 
individual  rights:  SMOkfon  ▼.  Beny,  83  Ky.  198;  4  Am.  8t  Rep.  147;  OomHif 
Oommit&hnsn  ▼.  State,  24  Fla.  60;  12  Am.  St.  Rep.  18S;  Weilkigt^m  U  «i» 
FetUhmtn,  16  Fiok.  87;  26  Am.  Deo.  681. 
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Constitutional  Law.  —  As  to  the  power  of  the  legislatare  to  pass  act* 
which  shall  .correct  and  sopply  deficiencies  in  proceedings  under  the  laws  d 
taxation:  Extended  note  to  People  v.  Seynumr,  76  Am.  Deo.  B2^-63>J. 

As  TO  What  Rboitals  in  Tax  Dbbds  abb  Evidbncb  of:  Extended  note 
to  Joiclwn  ▼.  Shepard,  17  Am.  Dec  M5-514,  wherein  the  power  of  the  legis- 
lature to  make  tax  deeds  prima  facie  evidence  of  the  regularity  of  the  pro- 
ceedings under  which  such  deeds  were  executed  is  discussed:  i^oeqf  ▼.  Davkf 
4  Mich.  140;  66  Am.  Dec.  624;  Long  v.  Burnett,  13  Iowa,  28;  81  Am.  Dec  420. 
Under  a  statute  making  a  tax  deed  evidence  of  the  regularity  of  an  assessment 
evidence  that  the  property  in  dispute  had  been  assessed  with  other  property 
not  owned  by  defendants,  and  the  value  of  all  fixed  at  a  gross  sum,  is  admia- 
sible  in  an  action  to  determine  the  title  claimed  under  a  tax  deed:  Strode  ▼. 
Washer,  17  Or.  50.  A  tax  deed,  executed  after  the  commencement  of  a  sui^ 
and  not  put  in  issue  nor  mentioned  in  the  pleadings,  cannot  be  put  in  evi- 
dence: Campbell  v.  Fulmer,  39  Kan.  409.  Although  a  tax  deed  may  be  prima 
fade  valid,  records  of  the  county  court  are  always  competent  to  defeat  it^  un- 
der the  tax  laws  of  Missouri:  JCiincy  v.  i^orsyCAe,  96  Ma  414;  but  statntoiy 
certificates  of  tax.  officers  cannot  be  ooUaterally  contradicted:  TomfUdme  ▼• 
Johnetm,  76  Mich.  181. 

Tax  Dbbds  cannot  bb  Dbclarbd  bt  Statutb  to  be  oondusive  •■  to  mat- 
ters of  jurisdiction:  Magukir  v.  Henry,  84  Ky.  1;  4  Am.  St.  Rep.  182;  and 
note  187-189,  as  to  the  power  of  the  legislature  to  make  tax  deeds  oondoaivt 
or  to  shut  off  defenses  thareto. 


GiFFORD   If.    GORRIOAN. 
[117  Nbw  York,  367.] 

AflBBBMBNT  BT  A    MOBTOAOBB   TO    ASSUMB  AND    DlSOHABai  A    HOBTQAai 

ON  THB  Pbopbbtt  Conybybd  TO  Hnc  CANNOT  BB  Rblbaabd  or  annulled 
by  the  grantor  after  the  mortgagee  has  elected  to  accept  the  agreement 
as  made  for  his  benefit^  and  has  notified  the  grantee  of  such  acceptanos. 

Action  to  foreclose  a  mortgage  executed  by  the  Father 
Matthew  Temperance  Society,  and  to  charge  the  defendant 
Corrigan,  as  executor  of  Cardinal  McCloskey,  with  any  de- 
ficiency which  might  remain  due  under  such  mortgage  after 
a  foreclosure  sale.  John  McEvoy,  while  the  owner  of  the 
property,  had  conveyed  it  to  Cardinal  McCloskey,  and  the 
conveyance  contained  a  covenant  on  the  part  of  the  grantee 
to  assume  and  discharge  the  mortgage.  Judgment,  entered  in 
favor  of  the  plaintiff  by  the  trial  court,  was  affirmed  on  ap- 
peal by  the  general  term. 

Edward  C  Boardman^  for  the  appellant. 

Ralph  E.  Primej  for  the  respondents. 

Finch,  J.  On  a  previous  appeal  we  determined  in  this  oast 
that  the  record  of  the  deed  to  the  defendant's  testator,  Mc* 
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Closkey,  by  which  the  grantee  assumed  the  payment  of  plain- 
tiff's mortgage,  was  not,  under  the  circumstances,  sufficient 
proof  of  the  delivery  and  acceptance  of  the  deed.  As  the  case 
now  stands,  the  effect  of  that  record  is  fortified  by  direct  proof 
of  the  delivery,  and  strong  circumstantial  evidence  of  the 
acceptance.  Both  facts  are  now  explicitly  found  by  the  trial 
court,  but  the  appellant  again  denies  the  sufficiency  of  the 
proof. 

The  mortgage  was  executed  in  1869.  The  land  which  it 
covered  was  sold  and  conveyed  to  McEvoy  in  1870.  McEvoy 
was  a  parish  priest,  and  held  the  title  until  1878,  when  he 
conveyed  to  McCloskey,  the  defendant's  testator,  who,  in  and 
by  the  deed,  assumed  the  payment  of  the  outstanding  mort- 
gage. Two  things  occurred  the  next  year.  McCloskey  was 
informed  by  letter  that  upon  the  premises  owned  by  him, 
describing  those  conveyed  by  McEvoy,  there  was  a  mortgage 
to  Masterton,  payment  of  which  was  requested,  and  a  few  days 
after,  in  a  personal  interview  with  the  attorney  acting  for  the 
mortgagee,  was  told  of  the  deed  and  its  record,  and  the  as- 
sumption clause  was  read  to  him,  and  his  liability  under  it 
asserted.  McCloskey  answere'd  that  he  would  communicate 
with  Father  Eeogh;  that  he  had  referred  the  matter  to  him, 
and  that  the  witness  would  hear  from  Keogh.  The  latter  was 
the  successor  of  McEvoy  as  parish  priest,  and  owed  his  ap- 
pointment to  the  cardinal.  The  second  thing  was,  that  the 
account  for  the  rents  of  the  property  collected  by  Keogh  were 
by  him  returned  once  a  year  to  the  chancery  office  which 
managed  the  cardinaPB  business  affairs  relating  to  the  church. 
Within  one  year,  therefore,  after  the  record  of  the  deed,  Mc- 
Closkey knew  all  about  it,  and  instead  of  repudiating  it,  and 
refusing  acceptance,  simply  referred  the  creditor  to  the  parish 
priest,  who  began  a  uniform  system  of  collecting  the  rents  of 
the  property,  and  returning  the  facts  to  the  cardinal's  business 
office,  which  was  their  proper  repository.  Eeogh  not  only  re- 
mained in  possession  under  McCloskey,  but  insured  the  prem- 
ises in  the  name  of  the  cardinal.  For  some  time  after  its 
record,  the  deed  remained  in  the  custody  of  McEvoy,  but  as 
early  as  1882  he  delivered  it  to  O'Connor,  who  was  a  clerk  in 
the  chancery  office.  The  superintendent  of  that  office  was 
Preston.  He  is  called  in  the  record  vicar-general  and  chan- 
cellor and  monseigneur.  Whatever  his  ecclesiastical  title,  his 
own  evidence  shows  that  he  was  merely  a  subordinate  or 
secretary  of  the  cardinali  with  no  authority  of  his  own«  and 
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dependent  wholly  upon  the  directionB  of  his  superior,  eith« 
general  or  speoiflc.  His  attention  was  called  to  the  deed  after 
its  delivery  at  the  chanoery  office  by  O'Connor,  who  deliv(Bred 
it  Preston  says  that  the  next  time  he  saw  Eeogh,  he  "  posi* 
tively  forbade  him  to  have  anything  to  do  with  that  haU,  or 
to  accept  any  rent  for  it"  This  is  said  to  have  occurred  in 
1882.  It  does  not  appear  that  Preston  had  any  authority  from 
the  cardinal  to  issue  this  order  to  Eeogh,  or  any  general  di- 
rection which  covered  it  It  is  certain  that  Eeogh  did  not 
obey  it,  for  he  continued  to  collect  the  rents,  and  report  them 
as  part  of  his  parish  accounts  to  the  chancery  office.  Preston 
was  either  ignorant  of  the  current  transactions  which  it  was 
his  duty  to  supervise,  or  he  had  withdrawn  his  command,  or 
the  parish  priest  was  deliberately  defying  his  superiors  and 
they  were  patiently  submitting  to  it  At  all  events,  the  deed 
rested  in  the  chancery  office,  the  priest  kept  possession  of  the 
property,  and  accounted  for  its  rents  to  McCIoskey;  no  offer 
of  a  reconveyance  has  been  made,  and  the  record  is  searched 
in  vain  for  any  word  or  act  of  .refusal  or  repudiation  by  Mc- 
CIoskey. On  such  a  state  of  facts,  the  finding  of  the  special' 
term  tiiat  there  was  a  delivery  and  acceptance  may  easily 
stand,  and  must  conclude  us  on  this  appeal. 

But  another  circumstance  introduces  an  additional  defense, 
and  raises  a  further  question.  Just  after  the  issue  of  a  sum- 
mons in  this  action  and  the  filing  of  a  lis  pendens^  the  executor 
of  McEvoy  formally  released  McCIoskey  from  his  covenant, 
and  the  latter  pleads  that  release.  It  asserts  that  the  deed 
was  never  delivered,  which  is  found  to  be  an  untruth;  that  the 
assumption  clause  was  inserted  by  mistake  and  inadvertence, 
of  which  there  is  not  a  particle  of  proof;  and  then,  in  further 
consideration  of  one  dollar,  formally  releases  the  cardinal  from 
his  covenant.  This  release  was  executed  after  the  knowledge 
of  the  deed  of  McCIoskey  and  the  covenant  contained  in  it  had 
reached  the  mortgagee;  after  the  latter  had  accepted  and 
adopted  it  as  made  for  his  benefit  and  communicated  that  fact 
to  the  debtor  by  a  formal  demand  of  payment;  after  the  mort- 
gagee had,  for  three  years,  permitted  the  grantee  to  absorb 
and  appropriate  the  rents  and  profits  in  reliance  upon  the 
covenant;  and  after  he  had  commenced  an  action  for  foreclos* 
ure  by  the  issue  of  a  summons,  and  filing  of  a  lis  pendens^  at 
a  moment  when  the  executor  who  released  was  aware  that 
trouble  was  approaching,  but  before  McCIoskey  was  actually 
served  or  had  appeared  in  the  action. 
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Is  this  release  thai  executed  a  defense  to  this  actioQ  7  I  shall 
not  undertake  to  decide,  if,  indeed,  the  question  is  open 
{Kniekgrboeker  Life  Ins.  Co.  v.  NeUan,  78  N.  Y.  187;  Comiey  y. 
Datiafij  114  Id.  161, 167),  whether  in  the  interval  between  the 
making  of  the  contract  and  the  acceptance  tod  adoption  of  it 
by  the  mortgagee  it  was  or  was  not  revocable  without  his  as- 
sent. However  that  may  be,  the  only  inquiry  now  presented 
is,  whether  it  is  so  revocable  after  it  has  come  to  the  knowl- 
edge of  the  creditor,  and  he  has  assented  to  it  and  adopted  it 
as  a  security  for  his  own  benefit.  My  judgment  leads  me  to 
answer  that  question  in  the  negative. 

Of  course,  it  is  difficult,  if  not  impossible,  to  reason  about 
it  without  recurring  to  Lawrence  v.  Fox^  20  N.  Y.  268,  and  as* 
eertaining  the  principle  upon  which  its  doctrine  is  founded. 
That  is  a  difficult  task,  especially  for  one  whose  doubts  are 
only  dissipated  by  its  authority,  and  becomes  more  difficult 
when  the  number  and  variety  of  its  alleged  foundations  are 
considered.  But  whichever  of  them  may  ultimately  prevail, 
I  am  convinced  that  they  all  involve,  as  a  logical  consequence, 
the  irrevocable  character  of  the  contract  after  the  creditor  has 
accepted  and  adopted  it,  and  in  some  manner  acted  upon  it. 
The  prevailing  opinion  in  that  case  rested  the  creditor's  right 
upon  the  broad  proposition  that  the  promise  was  made  for  his 
benefit,  and  therefore  he  might  sue  upon  it,  although  privy 
neither  to  the  contract  or  its  consideration.  That  view  of  ii 
necessarily  involves  an  acquisition  at  some  moment  of  time  of 
the  right  of  action  which  he  is  permitted  to  enforce.  If  it  be 
possible  to  say  that  he  does  not  acquire  it  at  the  moment  when 
the  promise  for  his  benefit  is  made,  it  must  be  that  he  obtains 
it  when  it  has  come  to  his  knowledge  and  he  has  assented  to 
and  acted  upon  it.  For  he  may  sue;  that  is  decided  and  con- 
ceded. If  he  may  sue,  he  must,  at  that  moment,  have  a 
vested  right  of  action.  If  it  was  not  obtained  earlier,  it  must 
have  vested  in  him  at  the  moment  when  his  action  was  com- 
menced, so  that  the  right  and  the  remedy  were  bom  at  the 
tome  instant.  But  there  is  no  especial  magic  in  a  lawsuit 
If  it  serves  for  the  first  time  to  originate  the  right  which  it 
aeeks  to  enforce,  it  can  only  be  because  the  act  of  bringing  it 
shows  unequivocally  that  the  promise  of  the  grantee  has  come 
to  the  knowledge  of  the  plaintiff,  that  the  latter  has  accepted 
and  adopted  it,  that  he  intends  to  enforce  it  for  his  own  bene* 
fit,  and  gives  notice  of  that  intention  to  the  adversary.  From 
that  moment  he  must  be  assumed  to  act  or  omit  to  act  in  reli« 
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anoe  upon  it  But  if  all  these  things  occur  before  a  suit  com- 
menced, why  do  they  not  equally  vest  the  right  of  action  in 
the  assignee?  What  more  does  the  mere  lawsuit  accomplish? 
And  so  the  contract  between  grantor  and  grantee,  if  revocabla 
earlier,  ceases  to  be  so  when  by  his  assent  to  it  and  adoption 
of  it  the  creditor  brings  himself  into  privity  with  it  and  elects 
to  avail  himself  of  it,  and  must  be  assumed  to  have  gov- 
erned his  conduct  accordingly.  I  see  no  escape  from  that 
conclusion. 

But  two  of  the  judges  who  concurred  in  the  decision  of 
Lawrence  v.  Fox^  20  N.  Y.  268,  stood  upon  a  different  propo- 
sition. They  held  that  the  mortgagor  granting  the  land  ac- 
cepted the  grantee's  covenant,  as  agent  of  the  mortgagee  who 
might  ratify  the  act  with  the  same  effect  as  if  he  had  origi- 
nally authorized  it.  While  I  think  the  idea  of  such  an  agency 
is  a  legal  fiction,  having  no  warrant  in  the  facts,  yet  the  same 
result  as  to  the  power  of  revocation  follows.  While  the  agency 
remained  unauthorized,  it  might  be  possible  to  change  the 
transaction,  but  after  the  ratification  the  promise  necessarily 
becomes  one  made  to  the  mortgagee,  through  his  agent,  the 
mortgagor,  acting  lawfully  in  his  behalf,  and  from  that  mo- 
ment cannot  be  altered  or  released  without  his  sanction  and 
consent. 

But  another  basis  for  the  action  has  been  assertedy  applica- 
ble, however,  only  to  cases  like  the  present,  where,  on  fore- 
closure of  the  mortgage,  its  owner  seeks  a  judgment  for  a 
deficiency  against  the  new  covenantor.  In  Burr  v.  Beers^  24 
N.  Y.  179,  80  Am.  Dec.  827,  and  again  in  Oameey  v.  Rogen^ 
47  N.  Y.  242,  7  Am.  Rep.  440,  it  was  pointed  out  that  the  lia- 
bility of  the  grantee  to  the  mortgagee  rested  upon  the  equi- 
table right  of  subrogation,  and  had  been  recognized  and 
enforced  long  before  Lawrence  v.  Fi»x^  20  N.  Y.  268,  made  its 
appearance.  It  was  held  that  where  the  mortgagor  acquired 
a  new  security  for  his  indemnity  against  the  debt  which  he 
owed  to  the  mortgagee,  the  latter  might,  in  equity,  be  subro- 
gated to  the  right  of  his  debtor,  and,  under  the  statute  per- 
mitting any  person  liable  for  the  mortgage  debt  to  be  made 
defendant,  and  charged  with  a  deficiency  in  the  foreclosure, 
the  new  covenant  became  available  to  the  mortgagee.  It  was 
so  held  in  Hahey  v.  Reed^  9  Paige,  446,  and  the  right  of  the 
mortgagee  was  put  upon  the  equity  of  the  statute.  That,  if  a 
sound  proposition,  was  all  very  well  so  long  as  there  was  sup-^ 
posed  to  be  no  equivalent  remedy  at  law,  but  after  the  decision 
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of  Lawrence  t.  Fox^  eupra^  that  remedy  existed.  And  lo  in 
Thorp  y.  Keohuh  Coal  Co.^  48  N.  Y.  268,  the  court  said  that  it 
saw  no  reason  for  invoking  the  doctrine  of  eqnitahle  suhro- 
gation,  or  resting  upon  it  in  such  a  case.  When  the  law  has 
absorbed,  in  a  broader  equity,  the  narrow  one  enforced  in 
chancery,  the  form  and  measure  of  the  latter  ceases  to  be  of 
consequence.  One  does  not  seek  to  trace  the  river  after  it  has 
lost  itself  in  the  lake.  And  so  I  think  the  suggestion  is  well 
founded.  But  if  I  am  wrong  about  that,  as,  perhaps,  I  may 
prove  to  be,  and  the  right  of  the  present  plaintiff  against  the 
cardinal's  estate  does  stand  upon  the  doctrine  of  equitable 
subrogation,  still  I  think  the  same  result  follows.  When  does 
that  equitable  right  arise,  and  become  vested  in  the  creditor?' 
It  would  seem  that  it  must  be  when  the  situation  is  created 
out  of  which  the  equity  is  boml  If  it  be  possible  to  adjourn 
it  to  a  later  period,  it  must  certainly  attach  when  the  creditor 
asserts  his  right  to  it,  and  notifies  the  other  party  of  his  inten- 
tion to  rely  upon  it  As  a  right  founded  upon  the  equity  of 
the  statute,  it  must  have  come  into  being  before  the  foreclosure 
suit  was  commenced,  for  the  permission  reads,  ''any  person 
who  is  liable  to  the  plaintiff  for  the  payment  of  the  debt 
secured  by  the  mortgage  may  be  made  a  defendant  in  the 
action.**  His  liability  must  precede  the  commencement  of 
the  action.  It  must  exist  as  a  condition  of  his  being  sued  at 
all;  and  so,  assuming  that  this  action  can  be  maintained 
against  him  upon  his  promise,  the  right  of  action  must  have 
arisen  at  once  upon  the  delivery  of  the  deed,  or,  at  the  latest, 
when  the  promise  came  to  the  knowledge  of  the  creditor,  and 
he  assented  to  and  adopted  it. 

I  have  been  quite  £Ekvorably  impressed  with  a  fourth  sugges- 
tion, respecting  the  basis  of  these  rights  of  action  which  ap- 
pears in  the  opinion  of  Andrews,  J.,  rendered  when  this  case 
was  before  us  on  a  previous  appeal.  ''After  all,"  he  says, 
^'  does  not  the  direct  right  of  action  rest  upon  the  equity  of 
the  transaction  ? "  If  we  discard  the  fictitious  theory  of  an 
agency,  what  remains  is  the  equitable  right  of  subrogation 
swallowed  up  in  the  greater  equity  of  the  legal  right  founded 
on  the  theory  of  a  promise  made  for  the  benefit,  of  the  cred- 
itor. It  is  no  new  thing  for  the  law  to  borrow  weapons  firom 
the  arsenal  of  equity.  The  action  for  money  had  and  received 
IS  a  familiar  illustration.  May  we  not  deem  this  another  7  If 
we  do,  and  the  door  is  thus  opened  wide  to  equitable  consider- 
ations, I  am  quite  sure  it  will  follow  that  while  no  right  of  the 
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mortgagee  is  invaded  by  a  change  of  the  contract  before  it  !• 
brought  to  his  knowledge,  and  he  has  assented  to  it  and  acted 
upon  it,  yet,  to  permit  a  change  thereafter,  while  the  creditor 
is  relying  upon  it,  would  be  grossly  inequitable,  and  practically 
destroy  the  right  which  has  maintained  itself  after  so  long  a 
struggle. 

It  seems  to  me,  therefore,  that  however  we  may  reasonably 
differ  as  to  the  doctrine  underlying  the  plaintiff's  right  of 
action,  yet  all  the  roads  lead  to  the  one  result,  that  upon  the 
facts  of  this  case  the  release  to  McCloskey  was  wholly  in- 
effectual. 

The  judgment  should  be  affirmed,  with  costs. 


AsSUlfPTION  OV  A  PaiOB  MOBTOAOB  BT  A  GBARTBBi— Al  tO  the  ffighli 

snd  remedies  of  the-  partiee  to  a  mortgage,  which  baa  been  aasnmed  hj  a 
grantee  of  the  premiaea,  see  extended  and  ezhanatiTe  note  to  Klapworih  t. 
Drefffer,  78  Am.  Dec  72-90,  wherein  all  the  Tariona  pbaaea  of  thia  aabjeot 
are  disenased;  compare  alao  Meeeh  ▼.  Jhuiffn,  49  Conn.  191;  44  Am.  Bep.  22S» 
and  note  232,  233;  FUke  ▼.  Tolman,  124'Masa.  254;  26  Am.  Rep.  669,  and 
note  660-667.  In  De  Costa  ▼.  C<m\fi>rt,  80  CaL  607,  it  ia  held  that  a  rendee  of 
a  mortgagor,  who  agrees  to  sell  the  premiaea  and  pay  the  mortgage  debt  from 
the  proceeda  of  the  sale,  is  liable  to  the  mortgagee  upon  his  promise.  But 
in  Clapp  ▼.  Baliidajf,  48  Ark.  268,  a  mortgagee,  who  accepted  a  mortgage 
reciting  a  prior  mortgage,  thongh  eatopped  from  denying  the  existence  d 
aacb  prior  mortgage,  waa  held  not  to  have  assumed  payment  thereof,  further 
than  the  Talne  of  the  mortgaged  property  which  he  received.  And  in  Chad- 
wiek  ▼.  Ithnd  Beach  Cb.,  43  N.  J.  Eq.  616,  the  grantee  of  a  mortgagor,  who 
takea  hia  conveyance  aabject  to  such  mortgage,  cannot  retain  poaaeasico 
against  a  purchaser  at  a  foreclosure  sale  under  the  mortgage. 

Dbbd  bt  Mobtqaoob  to  Thibd  Pabtt:  —  Whenever  property  ia  trana- 
ferred,  no  matter  in  what  manner,  if  in  reality  as  security  for  a  mortgage 
debt^  the  transfer  is  a  mortgage,  and  the  relation  of  mortgagor  and  mort- 
gagee will  exist;  aoheld  where  a  mortgagor  conveyed  the  legal  title  to  a  third 
party  as  trustee:  ManhaU  v.  Thompton,  39  Minn.  138. 

Agbbkmbnt  bbtwbbm  Fibst  Mobtgaobb  and  a  subsequent  purchaser  of 
part  of  the  premises  can  be  made,  whereby  the  purchaaer  is  to  take  title  un- 
der the  foreclosure  sale  of  the  whole  tract,  exclusive  of  any  other  subsequent 
liens,  even  though  such  purchaser  assumed  by  the  recitals  in  his  deed  of 
oonveyanee  all  encumbrancea  upon  the  Und:  Samia  Mmrkia  t.  flbfiiio%,  79 
CaL  617. 
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National    Butohbbs'    and    Dboybbs'    Bank    ik. 

HUBBELL. 
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iBDOBBnniiT,  fOB  CoLLBonoN,  of  a  draft  or  cfaook  it  not  a  tranafor  of  tlia 
title  to  the  indorsee,  but  merely  constitntes  him  the  agent  of  the  in* 
doraer  to  preaent  the  paper,  demand  and  receive  payment,  and  remit  the 
proceeds.  Nor  does  a  different  result  follow  from  the  fact  that  the  in- 
dorser  is  credited,  and  the  indorsee  charged,  with  the  amount  of  such 
draft  or  check,  where  it  appears  that  the  indorsee  does  not  become 
«noonditionally  responsible  for  sach  amount  until  the  draft  or  check  is 
actually  paid. 

AMIOirMBNT  BT  ▲  BaNX  lOB    BXHSFIT  OV    C&BDIT0B8.  7—  WhBRB  A  BaMB, 

TO  Which  DRAm  ob  Checks  havb  bbbk  Sbnt  for  collection,  makes 
a  general  assignment  for  the  benefit  of  its  creditors,  its  assignee  does  not 
acquire  any  title  to  such  paper;  and  if  the  collections  made  thereon  by 
collecting  agents  are  paid  to  him,  he  is  anawerable  for  the  anumnli 
thereof  to  the  ownera  of  auoh  drafta  and  checka,  and  ia  not  relieyed  from 
liability  by  the  fact  that  he  paid  out  auoh  moneya  in  good  faith,  and  aa 
anthoriaed  by  the  oourt  haying  juriadiction  over  him  aa  auch  assignee. 

Whxbb  DBAm  AHD  Chbcbb  abb  Ikdorsbd  to  a  Bank  bob  CoLLBonoN, 
and  the  course  of  business  is  for  the  collecting  bank  to  remit  but  onee  a 
week,  it  is  under  no  obligation  to  remit  the  identical  moneys  collected^ 
and  if  it  pays  them  out  in  the  usual  course  of  business,  it  becomes  the 
debtor  of  the  bank  which  sent  such  drafts  or  checks,  and  the  poaitico 
of  the  latter  ia  not  different  from  that  of  an  ordinary  creditor. 

Abdohbb  job  thb  Bbubrt  of  CRBDrroRs  can  Acquibb  No  Bbttbb  Titlb 

TO  A  DbAVT  OB   ChBCK    IbDOBSBD  to    his   AeeiOMOB  lOB   CoLLBCinoir 

than  the  latter  had;  and  if  he  disposea  of  or  paya  out  paper  or  money, 

though  in  good  faith,  and  not  under  order  of  courts  to  which  hia  aaaigncr 

had  no  title,  he  ia  anawerable  to  the  owner  thereof. 
Amionbb  fob  THB  Bbnbfit  OV  Cbbdtiobs  is  hot  Kmtitlbd  to  Dbmans^ 

bef<ure  an  action  can  be  sustained  against  him  for  moneya  or  property, 

the  legal  title  to  which  was  never  in  hia  aasignor. 
Obdbb  of  Court  that  as  Assign eb  for  thb  Benefit  of  Cbbditobs  Pat 

A  Certain  Dividend  cannot  protect  the  assignee  in  paying  out  moneya 

to  which  hia  assignor  had  no  title. 
l^mtM  — The  Ownbb  of  a  Draft  or  Check  Indobsbd  fob  CoLLBonoH 

TO  A  BaiiK,  which  aubeeqnently  makea  an  aasignment  for  the  benefit  d 

ita  creditora,  ia  not  guilty  of  lachea  becauae  he  delaya  for  aizteen  daya 

after  having  notice  of  the  assignment  to  demand  of  the  assignee  the 

proceeds  of  auch  drafta  or  checks  by  him  received. 

Action  against  Alfred  Wilkinson  and  J.  Foreman  Wilkin« 
son,  partners,  composing  the  firm  of  Wilkinson  &  Co.,  and 
Charles  E.  Hubbell,  assignee  of  such  firm,  for  moneys  col- 
lected on  cheeks,  notes,  and  drafts  forwarded  by  plaintifif  to 
said  firm  for  collection.  The  plaintiff  was  a  banking  corpora- 
tion doing  business  in  the  city  of  New  York.  For  many  years 
before  December,  1884,  the  defendants,  Wilkinson  and  Wil- 
kinson, were  doing  business  as  private  bankers  at  Syracuse. 
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Plaintiff  was  accustomed  to  forward  to  them  for  oollection 
checks,  drafts,  and  notes  made  payable  at  different  places  at 
the  said  city  of  Syracuse  and  vicinity.  The  course  of  busi- 
ness between  the  two  banks  was  as  follows:  The  plaintiff|  on 
receiving  checks,  drafts,  or  notes  payable  at  Syracuse  or 
vicinity,  indorsed  them  as  follows:  — 

''Pay  Wilkinson  A  Co.,  or  order,  for  oollection  for  account 
of  National  Butchers'  and  Drovers'  Bank  of  the  city  of  New 
York.  W.  H.  Chabb,  Cashier.'' 

Such  drafts,  checks,  and  notes  were  then  addressed  in  a  letter 
to  the  firm  of  Wilkinson  A  Co.  in  the  following  form:— 

*' National  Butchbbs'  and  Dbovers'  Bank. 

'*Nbw  Yobk,  188-. 
^'Mbssbs.  Wilkinson  A  Co. 

^Dear  Stm^ — Your  £EkVor  of  the inst.  is  received  with 

indosure,  as  stated.    I  inclose  for  collection  credit  bills  as 

ctated  below.    Respectfully  yours, 

''William  H.  Chasb,  Cashier." 

To  this  letter  was  appended  an  itemised  statement  of  checks, 
drafts,  etc.,  naming  the  place  where  payable,  the  amount  of 
the  checks,  etc.  The  plaintiff,  upon  its  books,  charged  Wil- 
kinson A  Co.  with  amount  of  the  various  checks  and  drafts 
forwarded  to  them,  and  credited  them  for  any  moneys  which 
were  remitted  to  or  received  by  plaintiff  from  them.  Wilkin- 
son A  Co.,  on  receipt  of  the  checks  and  drafts,  credited  the 
plaintiff  with  such  of  them  as  were  payable  on  demand,  at 
their  face  value,  but  those  which  were  not  payable  on  demand 
were  not  credited  to  plaintiff  until  paid.  If  any  paper  was 
protested,  it  was  charged  back  on  the  books  of  Wilkinson  A 
Co.  to  plaintiff,  and  returned  to  it.  If  the  paper  received  by 
Wilkinson  A  Co.  was  payable  at  banks  not  doing  business  at 
Syracuse,  it  was  forwarded  by  them  to  their  correspondents 
at  the  cities  or  villages  where  payable  to  be  collected,  and  the 
proceeds  returned  to  Wilkinson  &  Co.  On  Thursday  of  each 
week  they  remitted  to  plaintiff  by  draft  the  amount  then 
standing  to  plaintiff's  credit,  less  the  charges  for  their  ser- 
vices. Plaintiff,  on  December  8,  1884,  and  for  a  number  of 
days  before  that  date,  forwarded  to  Wilkinson  A  Co.  various 
drafts,  checks,  and  notes,  amounting  to  $14,260.36,  all  of  which, 
excepting  time  collections,  aggregating  $438.60,  were  credited 
to  plaintiff.  Of  the  paper  thus  received  by  Wilkinson  A  Co., 
they,  before  December  9,  1884,  bad  sent  various  sums  to  other 
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agents  for  collection,  leaving  a  balance  to  be  accounted  for  of 
$13,822.43.  Of  this  latter  sum  $9,195.60  was  received  by 
Wilkinson  A  Co.  from  December  4th  to  December  9ihy  both 
days  inclusive,  and  had  been  paid  out  by  them  in  the  due 
course  of  their  business.  They  executed,  on  the  9th  of  De- 
cember, 1884,  to  Charles  S.  Hubbell,  a  general  assignment  for 
the  benefit  of  their  creditors,  and  he  accepted  the  trust,  and 
qualified  as  assignee.  After  his  appointment,  he  received  of 
the  checks,  drafts,  etc.,  sent  by  plaintiff  to  his  assignor,  the 
sum  of  $4,626.83.  Of  this  latter  sum,  $438.67,  being  the 
proceeds  of  time  paper,  were  remitted  to  the  plaintiff;  but 
the  balance,  being  $4,188.16,  the  assignee  refused  to  pay  to 
plaintiff.  Receiving  no  notice  of  plaintiff's  claim,  defendant 
Hubbell  had,  as  assignee,  received  the  sum  of  $10,903.36,  and 
had  paid  out  in  the  mai.ageraent  of  the  estate,  and  in  a  divi- 
dend to  the  preferred  creditors,  the  sum  of  $10,648.67.  The 
dividend  thus  paid  was  paid  in  accordance  with  the  provis- 
ions of  the  assignment  and  under  an  order  of  the  judge  of  the 
county  court,  and  all  payments  made  by  Hubbell  were  in 
good  faith,  and  without  any  notice  or  knowledge  of  the  claims 
made  by  the  plaintiff.  After  the  assignee  had  paid  out  the 
money,  and  on  the  26th  of  December,  1888,  the  plaintiff  served 
a  notice  upon  him  of  its  claim  to  the  proceeds  of  the  moneys, 
drafts,  checks,  and  securities  received  by  Wilkinson  &  Co. 
from  the  plaintiff.  The  trial  judge  decided  that  Wilkinson  &  Co. 
were  liable  for  the  amount  collected  by  them  as  proceeds  of  the 
papers  sent  to  them  by  plaintiff,  but  that  defendant  Hubbell 
was  not  answerable,  either  for  the  moneys  received  and  spent 
by  Wilkinson  &  Co.,  nor  for  the  moneys  received  by  him,  and 
paid  out  by  him  under  the  assignmenL 

WiUiam  JoneSy  for  the  appellants. 

Louis  MarshaUy  for  the  respondents. 

Peckham,  J.  .  The  defendant  Hubbell,  as  one  defense  to  the 
claim  of  the  plaintiff,  insists  that  Wilkinson  &  Co.,  upon  the 
receipt  by  them  of  the  various  checks  and  drafts  or  other 
pieces  of  paper  payable  on  demand,  and  upon  the  crediting 
of  the  amounts  thereof  to  the  plaintiff  upon  their  books,  with- 
out waiting  for  the  payment  of  the  same,  became  the  owners 
thereof,  and  that  these  facts  amounted  to  a  transfer  of  the  title 
to  the  paper,  or  its  proceeds,  to  Wilkinson  &  Co.  In  that,  we 
think  he  is  mistaken.  The  indorsement  upon  each  piece  of 
paper  was  for  collection  simply,  and  by  virtue  of  that  indorse- 
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ment  no  title  passed  to  the  firm,  but  on  the  contrary,  it  be- 
came simply  the  agent  of  the  plaintiff  to  present  the  paper, 
demand  payment  thereof,  and  remit  to  it.  Under  such  cir* 
cumstances,  the  title  to  the  paper  remained  in  the  party  send* 
ing  it:  Montgomery  Co.  Bank  v.  Albany  City  Bank^  7  N.  Y.  459; 
Dickerson  v.  Waaon,  47  Id.  489;  7  Am.  Rep.  466;  White  y.  ^ia- 
iional  Bank,  102  U.  S.  658. 

The  letter  accompanying  the  inclosures  of  paper  amounted 
■imply  to  a  direction  to  credit  after  the  collection  was  made; 
and  up  to  the  time  that  the  funds  were  actually  received  by 
the  firm,  it  certainly  would  make  no  alteration  in  the  law 
relative  to  indorsement  for  collection  only. 

Nor  does  the  finding  of  the  learned  justice  at  special  term, 
as  to  the  custom  pursued  between  the  parties,  alter  the  law  in 
regard  to  the  title  to  the  paper  before  the  funds  arising  from 
the  payment  thereof  were  actually  received  by  the  firm.  The 
finding  shows  that  the  credit  was  a  provisional  one  only.  It 
was  a  mere  matter  of  book-keeping.  It  would  seem  to  have 
been  more  in  the  form  of  a  memorandum  of  the  different 
pieces  of  paper  received;  because,  if  any  were  not  paid,  such 
as  went  to  protest  were  at  once  charged  back  upon  the  books 
of  the  firm  against  the  plaintiff,  and  returned  to  it,  with  the 
expenses  of  protest  charged  to  it.  The  firm  never  became 
absolutely  responsible  to  the  plaintiff  for  the  amount  of  these 
collections  until  the  collections  were  actually  made,  and  the 
proceeds  received  by  them. 

The  property  in  these  different  pieces  of  paper,  therefore, 
never  vested  in  the  firm,  and  the  firm  never  purchased  them 
or  advanced  any  money  upon  them.  Hence  the  firm  never 
owned  them:  Scott  v.  Ocean  Bank^  28  N.  Y.  289;  Dickerson  v. 
Wdsonj  eupra. 

These  pieces  of  paper  were  undoubtedly  subject  to  the  direc- 
tion of  the  plaintiff  at  any  time  prior  to  their  payment,  and  it 
would  have  been  the  duty  of  the  firm  to  have  obeyed  such 
direction.  The  plaintiff  could  have  withdrawn  the  paper,  or 
made  such  other  disposition  of  it  as  seemed  to  it  proper.  It 
might  have  been  liable  to  pay  the  firm  for  the  services  per- 
formed by  them,  but  that  had  no  effect  or  bearing  upon  the 
title  to  the  paper. 

The  cases  relied  on  by  the  counsel  for  the  defendant  for  the 
purpose  of  showing  title  in  the  firm  were  decided  upon  an 
essentially  different  state  of  facts.  In  Clark  v.  MerchanUf 
Banky  2  N.  Y.  380,  the  indorsement  was  in  blank,  which  the 
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court  said,  prima  faciey  imported  a  transfer  of  the  title  to  the 
note,  and  that  it  was  not  sent  for  collection  merely.  Upon 
looking  at  the  other  facts  in  the  case,  the  court  held  there  was 
nothing  to  show  that  the  paper  was  sent  for  collection  only, 
but  on  the  contrary,  it  appeared  plainly  that  it  was  intended 
to  pass  the  title.  Gardner,  J.,  in  that  case,  said:  *'  The  whole 
fund  was,  by  the  course  of  dealing,  and,  in  this  instance,  by 
the  directions  of  the  plaintiff,  treated  as  cash.  It  was  passed 
to  their  credit  according  to  their  instructions,  and  the  draft  in 
question  was  for  account."  Again,  he  said:  '^The  whole  ar* 
rangement  was  one  of  mutual  convenience,  and  to  hold  that 
such  drafts  were  transmitted  for  collection  merely,  with  no 
right  to  a  credit,  or  to  draw  against  them  until  they  were 
actually  paid,  is  to  lose  sight  of  the  situation  of  these  brokers, 
their  business,  and  their  necessities." 

In  Metropolitan  Nat.  Bank  v.  Loyd^  90  N.  Y.  530,  the  bank 
received  the  check  from  the  depositor  as  a  deposit  of  money, 
and  entered  the  amount  as  cash  to  the  credit  of  the  depositor 
in  his  bank  pass-book,  which  was  returned  to  him.  It  was 
held  that  the  title  to  the  check  passed  to  the  bank.  It  was 
not  received  merely  for  collection.  The  court,  per  Danforth, 
J.i  said:  '*  It  is  not  disputed  that  Murray  [the  depositor]  held 
the  check  as  owner.  It  was  his  property  to  do  with  as  ha 
pleased.  He  had  held  other  checks.  Some  of  these  he  placed 
in  the  Troy  bank  for  collection.  Others  he  deposited,  and  took 
credit  therefor  as  cash  upon  his  pass-book.  As  to  the  first,  he 
oould  give  and  revoke  his  own  directions  as  often  as  he  chose, 
but  as  to  the  others,  when  they  were  by  his  direction  credited 
to  him«  the  title  passed  to  the  bank,  and  they  were  not  again 
subject  to  his  control."  There,  again,  the  credit  was  of  so  much 
cash.  It  was  nothing  less  than  the  purchase  of  the  check. 
The  indorsement  was  in  blank,  and  the  bank  took  it  as  owner. 

In  Briggs  v.  Cent.  Nat.  Bank  of  New  York,  89  N.  Y.  182,  42 
Am.  Rep.  285,  the  defendant  made  the  First  National  Bank 
of  Newark  its  collecting  agent.  The  bank  upon  which  the 
check  was  drawn,  upon  its  receipt,  charged  the  check  to  the 
drawer,  and  credited  the  defendant  with  the  amount  in  its  ac- 
count. By  the  transaction  the  check  was  paid  to  the  Newark 
bank,  and  it  was  only  necessary  for  it  to  remit  its  collections 
once  a  week  to  the  bank  in  New  York  under  its  agreement. 
The  next  day,  however,  it  suspended  payment,  and  in  an  ac- 
tion by  the  person  who  gave  the  check  to  the  defendant  for 
collection,  it  was  held  that  the  defendant  was  liable  for  the 
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payment  thereof,  although  it  had  not  received  the  amoant 
from  its  own  agent  in  Newark.  The  case  is  not  in  the  least 
similar  to  the  one  at  bar. 

In  People  y.  City  Bank  of  Rochester,  93  N.  Y.  582,  that  bank 
and  the  Utica  City  National  Bank  each  acted  as  agent  for  and 
kept  a  running  account  with  the  other,  the  balance  being 
struck  once  a  week,  and  the  bank  found  indebted  remitting 
the  balance  due.  The  crediting  of  the  paper  was  entirely  dif- 
ferent, and  there  was  a  mutual  account  current  between  the 
banks.  All  that  case  holds,  however,  is,  that  when  the  moneys 
were  paid  the  relation  between  the  banks  was  simply  that  of 
debtor  and  creditor. 

We  cannot  see,  therefore,  that,  as  to  the  paper  not  actually 
collected  and  the  cash  received  by  Wilkinson  A  Co.,  before 
their  failure,  it  ever  became  the  property  of  that  firm,  or  that 
the  title  to  the  proceeds  thereof  ever  vested  in  that  firm  or  its 
assignee. 

As  to  the  moneys  received  by  the  firm  in  payment  of  checks 
and  drafts  sent  to  it  for  collection  by  the  plaintifif  and  by  the 
firm,  paid  out  before  the  assignment,  and  in  the  usual  course 
of  business,  in  payment  of  the  debts  of  the  firm,  and,  of  course, 
never  received  by  the  assignee,  we  do  not  see  that  the  plaintiff 
occupies  any  different  position  in  that  regard  towards  the  firm 
than  any  other  creditor.  As  the  firm  was  to  ren  it  but  once  a 
week,  of  course  it  was  not  expected  that  the  identical  moneys 
received  by  it,  in  payment  of  paper  sent  to  it  for  collection, 
were  to  be  sent  to  the  plaintiff.  The  firm,  by  the  arrange- 
ment, had  the  right  to  retain  the  moneys  and  to  remit  weekly, 
and,  of  course,  from  one  week  to  another  it  had  the  right  to 
use  the  money,  and  the  plaintiff  relied  upon  the  credit  of  the 
firm  for  such  time  as  it  had  the  right  to  retain  the  money. 

But  it  is  claimed,  on  the  part  of  the  defendant,  assignee, 
that,  assuming  that  no  title  to  the  checks  passed  to  Wilkinson 
&  Co.,  the  plaintiff  is  not  entitled  to  recover,  so  far  as  regards 
the  proceeds  of  the  paper  that  were  received  by  the  assignee, 
and  expended  by  him  in  good  faith  and  without  notice  by  him 
of  any  claim  on  the  part  of  the  plaintiff  prior  to  the  making  of 
the  demand  or  the  service  of  the  notice  by  the  plaintiff  upon 
him.     We  tbink  this  claim  cannot  be  maintained. 

In  the  first  place,  the  money  received  by  the  assignee  as 
proceeds  of  the  paper  sent  by  the  plaintiff  to  the  firm  for  col- 
lection, and  not  collected  by  the  firm  before  the  assignment, 
never  became  the  property  of  that  firm,  and   therefore  the 
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legal  title  never  passed  to  the  assignee  of  the  firm.  It  was  not 
transferred  by  the  firm  to  the  assignee,  because,  at  the  time 
when  the  assignment  was  made,  the  money  had  not  been  col- 
lected, and  bad  not  come  into  the  bands  of  the  assignors.  It 
nerer  came  into  the  bands  of  the  assignee  by  virtue  of  the  as* 
rignment,  in  any  legal  sense  of  the  term.  The  moneys  came 
to  him  from  the  various  collecting  agents  to  whom  the  drafts 
and  checks  had  been  sent  by  the  firm.  The  assignee  could 
get  no  better  title  to  the  moneys  than  his  assignor,  and  neither 
had  any  right  to  apply  such  moneys  collected,  after  the  failure, 
to  the  payment  of  firm  debts.  If  it  be  said  that  he  received 
and  applied  them  in  good  faith,  it  may  be  answered  that  good 
faith  did  not  change  the  title  of  the  plaintifif  to  the  proceeds 
of  its  property. 

There  are  cases  in  which  an  assignee  or  trustee  is  protected 
for  acts  done  in  good  faith  under  an  instrument  creating  the 
trust,  and  before  such  instrument  has  been  declared  invalid. 
Where  an  assignee  under  an  assignment  for  the  benefit  of 
creditors,  fraudulent  upon  its  face,  pays  money  to  bona  fide 
ereditoTB  of  the  assignor,  in  accordance  with  the  directions  of 
the  assignment,  he  will  be  protected,  provided  be  does  it  in 
good  faith,  and  before  any  other  creditor  has  obtained  a  lien 
upon  the  money.  This  is  because  the  assignment,  as  between 
the  parties  to  it,  is  valid,  and  the  assignee,  in  making  such 
payment,  is  doing  no  more  than  the  assignor  might  at  that 
time  lawfully  have  done  if  no  assignment  had  been  made.  In 
such  case,  all  that  can  be  said  is,  if  the  assignment  be  declared 
void,  that  the  assignor  paid  certain  of  his  creditors  indirectly, 
and  through  the  agency  of  the  assignee,  at  a  time  when  he 
had  the  right  to  do  it  directly  but  for  the  assignment  Such 
was  the  case  of  Ames  v.  Bluni^  5  Paige,  18,  where  the  chancel- 
lor said  that  the  liability  of  the  assignee  depended  upon  the 
question  whether  the  rights  of  the  plaintifl*  had  been  afiected 
by  the  distribution  of  the  proceeds  of  the  assigned  property  to 
bona  fide  creditors  of  the  assignor.  And  it  was  held  that  the 
plaiutifl*  was  not  thereby  injured,  because  the  assignee  had 
done  no  more  than  the  assignor  might  have  done  at  any  time 
before  the  plaintiff  obtained  a  lien  upon  the  money  paid  by 
the  assignee.  To  the  same  effect  are  the  cases  of  CoUumb  v. 
Bead,  24  K.  Y.  606;  AveriU  v.  Loucks,  6  Barb.  470,  477;  Id- 
dinge  v.  Bruenf  4  Sand.  Ch.  417. 

The  case  of  SuUivan  v.  MiUer,  106  N.  Y.  636,  is  also  an  in- 
atanoe  of  the  same  general  principle.    In  that  case,  the  prop* 
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f  rtj  belonged  to  the  assignor,  and  was  assigned  to  the  assignee 
subject  to  a  mortgage.  The  action  of  the  assignee  (or  his  suo- 
cessor,  the  receiver)  was  upheld  by  the  court  The  title  to  the 
property  was  in  the  assignor.  It  was  not  property  of  a  third 
person  which  he  disposed  ofl 

It  is  argued,  also,  that  as  this  property  came  honestly  into 
the  possession  of  the  assignee,  the  plaintiff  would  have  to 
prove  a  demand  upon  and  a  refusal  by  him  to  give  it  up 
before  an  action  could  be  maintained;  and  it  is  then  claimed 
that  where  such  an  assignee,  before  notice  has  been  given  to 
him,  or  any  demand  made  upon  him  for  a  surrender  of  the 
property,  has  disposed  of  the  same  in  good  faith,  he  is  relieved 
from  liability.  The  cases  cited  by  counsel  are  those  where 
property  has  come  into  the  hands  of  the  assignor  tortiously, 
and  under  such  circumstances  that,  as  between  him  and  the 
original  owner,  the  latter  could  insist  upon  his  title.  In  such 
case,  where  possession  of  the  property  is  given  to  the  assignee 
under  the  assignment,  it  is  held  that,  as  he  innocently  came 
into  the  possession  of  the  same,  before  an  action  can  be  main- 
tained against  him  demand  must  be  made  for  the  surrender 
of  the  property.  Such  is  the  case  of  property  obtained  by  the 
assignor  by  fraudulent  representations,  where  the  vendor  has 
the  right  to  rescind  the  contract  and  take  back  the  property: 
Barnard  v.  Campbell,  68  N.  Y.  78;  17  Am.  Rep.  208;  Goodwin 
T.  WertheimeTy  99  N.  Y.  149.  But  in  such  case,  the  legal 
title  is  in  the  assignor  at  the  time  he  makes  the  assignment, 
and  that  title  passing  to  the  assignee,  who  is  innocent  of  the 
fraud,  a  demand  by  the  vendor  must  be  made  before  an  action 
for  its  recovery  can  be  maintained. 

The  case  of  Haggerty  t.  Palmer^  6  Johns.  Ch.  487,  is  of  a 
similar  nature.  The  legal  title  to  the  property  was  in  the 
assignor,  and  the  assignee  took  it  If  disposed  of  by  him  to  a 
bona  fide  purchaser  for  value  without  notice,  the  vendee  might 
be  protected,  and  the  assignee  also,  if  he  sold  before  he  himself 
had  any  notice.  Here  the  property  was  never  the  property  of 
the  assignor.  It  never  came  to  the  assignee  by  virtue  of  the 
assignment,  in  any  legal  acceptation  of  that  term.  Indeed,  he 
must  have  known  that  the  property  did  not  belong  to  the  as- 
signors. At  least,  an  inspection  of  their  books  wonld  have 
shown,  as  it  seems  to  us,  enough  to  put  him  upon  inquiry 
as  to  where  the  title  to  these  moneys  vested.  It  did  not  vest 
with  the  assignors,  and  they  could  transfer  none  to  tbeir 
assignee. 
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Again,  we  do  not  think  that  the  order  of  the  county  court 
or  the  county  judge  for  the  payment  of  the  dividend  was  the 
least  protection  to  the  assignee.  That  order  did  not  assume 
to  say  what  moneys  should  be  used  in  the  payment  of  the 
dividend.  It  did  not  assume  to  decide  whether  these  moneys 
were  the  moneys  of  the  assignor.  That  question  was  not  be* 
fore  the  court.  It  simply  gave  directions  to  the  assignee  to 
pay  a  certain  dividend  upon  papers  which,  it  is  to  be  presumed, 
showed  to  the  court  or  judge  that  the  assignee  claimed  to  have 
moneys  enough  of  the  assignor  in  his  hands  at  the  time  to  pay 
it  with. 

But  even  if  it  had  assumed  to  direct  that  these  particular 
moneys  should  be  paid,  we  see  no  protection  thereby  given  to 
the  assignee.  The  plaintiffs  could  not  be  concluded  upon  a 
question  as  to  the  title  to  their  property  by  any  ex  parte  decision 
of  the  county  judge.  The  case  of  Herring  v.  New  York  etc. 
R.  R.  Co.y  105  N.  Y.  875,  has  nothing  to  do  with  the  point 
The  plaintiff  here  was  no  lienor  of  property  in  the  possession 
of  the  assignee.  It  was,  as  we  have  seen,  the  absolute  owner 
of  it,  and  it  could  not  be  divested  of  its  title  without  some 
notice. 

Lastly,  the  claim  is  made  that  the  plaintiff  has  been  guilty 
of  laches  in  asserting  its  rights,  and  that  therefore  the  pay- 
ment made  by  the  assignee  in  ignorance  of  the  existence  of  its 
claim  is  to  be  protected. 

If  laches  were  a  defense,  we  see  no  facts  upon  which  their 
existence  can  be  founded.  The  plaintiff  heard  of  the  assign- 
ment of  Wilkinson  &  Co.,  at  the  earliest,  not  before  December 
10, 1884,  and  on  the  26th  the  demand  on  its  behalf  for  these 
moneys  was  made  of  the  assignee.  It  seems  that,  under  an 
«x  farU  order  of  the  county  court  or  judge  made  on  the  23d 
of  December,  he  had  already  paid  out  a  large  part  of  this 
money.  It  would  be  a  pretty  stern  application  of  the  doctrine 
of  laches  to  hold  that  a  plaintiff  should  be  deprived  of  all  title 
to  its  property  by  reason  of  not  making  a  demand  for  it  of  an 
assignee  of  a  third  person  for  the  benefit  of  creditors  within 
less  than  sixteen  days  after  it  heard  of  the  assignment,  and 
where  it  had  no  reason  to  suppose  that  the  assignee  would  take 
its  property  to  pay  the  debts  of  the  assignors.  The  defense  of 
laches  is  not  made  out 

Whether  the  funds  (if  there  are  any)  in  the  hands  of  the 
Assignee^  ooUected  by  him  since  the  service  of  the  notice  and 
the  demand,  should  be  impressed  with  a  trust  to  reimburse  tlie 
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plaintiff  the  amount  of  its  property  need  to  pay  the  debts  of 
the  asaignors,  we  do  not  now  decide.  We  should  want  more 
facts  before  us.  We  should,  among  other  things,  want  to  know 
whether  any  liens  had  been  acquired  by  any  other  creditor 
upon  such  moneys,  and  under  what  circumstances,  so  as  to 
be  able  to  decide  understandingly  as  between  different  claim- 
ants to  such  funds.  Perhaps  other  parties  would  have  to  be 
brought  in. 

Upon  the  whole,  we  think  the  assignee  is  liable  to  account 
to  the  plaintiff  for  the  moneys  received  by  him  subsequent  to 
the  ninth  day  of  December,  1884,  being  the  proceeds  of  the 
checks  or  drafts  above  referred  to. 

It  results  from  these  views  that  the  judgment  of  the  gen« 
eral  and  special  terms  should  be  reversed  as  to  the  assignee, 
and  a  new  trial  granted  against  him,  with  costs  to  abide  the 
event  

Nbqotiabu  ImTBiTMaim  — iNDOBsmasT  iob  Oouaonoir. — The  is- 
doraement  of  a  note  for  ooUeotian  passes  such  title  to  the  indorsee  as  will 
give  him  the  right  to  sue  in  his  own  name,  although  he  paid  nothing  for  the 
note:  Robart$  r,  Parrish,  17  Or.  583;  bat  money  reoeived  bj  an  indorsee  for 
eolleotion  is  held  by  him  in  tmst  for  the  indorser;  Biatm  T.  Bowmen  11  R.  L 
119;  28  Am.  Rep.  429;  eompare  BartieU  T.  Itbdi^  81  Coon.  896;  S3  Am. 
Dee.  146. 

Aasioirn  iob  ths  Bekkiit  of  Cbkdxtobb  takes  only  the  rights  el  his 
assignor,  and  is  affected  with  claims,  liens,  and  equities  enforceable  against 
the  debtor:  Btxmm  r.  Brabb,  67  Mich.  17;  11  Am.  Si.  Bep.  649;  so  that  prop- 
erty which  does  not  belong  to  the  debtor  does  not  pass  to  his  assignee  for  the 
benefit  of  creditors:  MiOhwer  ▼.  BMrnmn,  98  N.  a  292;  S  Am.  8t^  Be|^  884; 
Awimriedyr.  BetteU^,  6  Allen,  383;  81  Am.  Deo.  766. 


Hbndbioes  t;.  Isaaosl 

[U7  Nbw  Tobk,  411.] 
HUBBATO  AHD  WifS  OAHBOT  Ck»llTBAOT  WITH  SaOB  OnOS  bj  tbo 

law  nor  under  the  statute  of  New  York. 
Iv  Husband  and  Wifb  Contsaot  with  Baoh  Oibbb  as  if  Uhmauubb^ 
A  CouBT  or  Bquitt  Inquibbs  whether  the  contrBOt  wbb  fur  and  just^ 
and  equitably  ought  to  be  enforced,  and  administers  relief  where  both 
the  contract  and  oiroumstances  require  it. 

HVSBAND  AND  WlTB.  —  Ck»UBT8  OF    BqUITT  DO  HOT   BBTUtiTAni   JUBlSDn- 

noH  TO  Snfobob  Mbbb  VoLUMTAmT  AoBBncBsn  not  founded  upon 
any  Taluable  consideration,  either  in  faror  of  the  wifis  against  tbe  hus- 
band, or  in  his  favor  against  the  wife;  but  if  they  are  fair  and  Just*  and 
haTO  been  consummated,  a  court  of  equitjy  will  aphold  the 
escept  as  against  creditors. 
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HoniND  Ain>  WiFB.  ^  Ooivtraot  sr  ▲  Win  to  Rbpat  Movnra  Which 
THB  HuBBAMi)  Adtamobs  TO  DmuT  the  expeoMt  of  horMlf  and  fheir 
ohildren  will  be  enforced  in  equity,  if  fhe  hubuid  had  already  paid  her 
a  groes  enm  for  expenses  to  be  applied  in  her  discretion,  and  she  was 
also  in  receipt  of  an  income  from  a  bequest  made  by  her  husband's 
father,  which  the  latter  direeted  her  to  apply  to  the  maintenance  of  her- 
■elf  and  her  issue.  But  her  agreement  to  repay  her  husband  will  not 
be  enforced  against  her  administrator,  if  It  is  shown  that  in  her  lifetime 
she  expended,  in  the  support  of  herself  and  their  children,  the  entire 
income  which  she  had  received  under  the  will,  and  that  the  debts  owing 
by  her  exceeded  the  amount  collected  by  her  administrator  for  anean 
of  income  due  her  under  her  will  at  the  time  of  her  death. 

Claim  made  by  plaintiff  against  the  administrator  of  the 
estate  of  his  deceased  wife,  Justina  B.  Hendricks.  The  claim 
was  referred  to  a  referee,  who  found  the  following  facts:  M.  M. 
Hendricks,  fiither  of  the  plaintiff,  dying  in  May,  1884,  left  a 
will,  which  was  afterwards  admitted  to  probate,  and  which 
provided  for  the  payment  to  plaintiff's  wife  of  certain  portions 
of  the  rents,  issues,  and  income  of  his  estate,  and  which  also 
declared,  '^  it  is  also  my  will  that  whatever  moneys  may  be 
received  by  said  Justina  B.  Hendricks  under  this  clause  are 
to  be  applied  to  the  maintenance  and  support  of  herself  and 
the  issue  by  her  present  husband."  In  May,  1884,  the  plain- 
tiff made  an  advance  nominally  to  his  daughter  Rowena, 
bat  which  was  really  intended  for  the  use  of  the  mother,  and 
the  daughter  then  executed  and  gave  to  the  father  the  follow- 
ing receipt: — 

^  LoNO  Branch,  May  26, 1888. 

^  Received  from  father  an  advance  of  two  hundred  dollars, 
to  be  repaid  him  from  the  interest  due  mother  when  received 
by  her,  arising  out  of  the  estate  of  M.  M.  Hendricks,  deceased." 
To  the  bottom  of  this  receipt  was  appended  a  statement 
dgned  by  Justina  B.  Hendricks,  as  follows:  ^*  I  concur  and 
agree  to  this."  Afterwards,  five  other  advances  were  made  by 
plaintiff  to  his  daughter  Rowena  under  like  circumstances, 
and  for  each  she  executed  a  receipt  in  the  same  form  as  that 
given  above,  and  having  the  like  approval  land  concurrence  of 
Mrs.  Hendricks.  Mrs.  Justina  B.  Hendricks  died  intestate 
July  18, 1885,  having  prior  to  her  death  received,  under  the 
provisions  of  M.  M.  Hendricks's  will,  three  thousand  dollars. 
After  the  death  of  Mrs.  Hendricks,  her  administrator  received 
the  further  sum  of  $2,748.18  for  arrears  of  income  due  under 
the  will  of  M.  M.  Hendricks  at  the  time  of  her  death.  Judg- 
ment  waa  entered  in  &vor  of  the  plaintifll 
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William  Man^  for  the  appellant. 
Abram  Kling^  for  the  respondent 

Andrews,  J.  The  advances  made  by  the  plaintiff  to  his 
wife  in  the  summer  of  1884  were  made  for  the  support  of  the 
family,  and  upon  her  written  promise  to  reimburse  the  plain- 
tiff from  the  interest,  when  received  by  her,  "  out  of  the  estate 
of  M.  M.  Hendricks,  deceased."  This  was  the  clear  legal  im- 
port of  the  writing,  interpreted  in  connection  with  the  cir- 
cumstances. The  money  advanced,  though  received  by  the 
daughter,  was  received  for  the  mother.  The  daughter  entered 
into  no  engagement  for  its  repayment.  The  receipts  acknowl- 
edged the  receipt  of  the  sums  advanced,  and  that  they  were  to 
be  repaid  by  the  mother  out  of  the  fund  specified.  They  were 
signed  by  the  daughter,  but  the  mother  undersigned  them, 
and  her  signature  was  preceded  by  the  words,  "  t  concur  and 
agree  to  this."  The  mother  thereby  entered  into  an  original 
obligation  to  repay  the  advances.  It  was  her  promise,  and 
not  a  promise  of  the  daughter  guaranteed  by  her. 

The  origin  and  nature  of  the  interest  of  Mrs.  Hendricks  in 
the  estate  of  M.  M.  Hendricks,  deceased,  is  explained  by  the 
evidence.  Montague  M.  Hendricks,  the  father  of  the  plaintiff, 
died  in  May,  1884,  leaving  a  large  estate.  By  his  will,  he 
devised  his  real  and  personal  estate  to  trustees,  in  trust,  to 
receive  the  rents,  income,  and  profits  during  the  life  of  his 
wife,  with  directions  to  pay  a  certain  sum  thereout  annually 
to  his  wife,  and  to  distribute  the  remainder  in  equal  parts  to 
five  children  (other  than  the  plaintiff),  and  Justina  B.  Hen- 
dricks,  the  plaintiff's  wife,  but  in  case  of  her  remarriage  after 
the  death  of  the  plaintiff,  her  share  was  to  be  paid  thereafter 
to  her  issue  by  the  plaintiff.  The  provision  in  ftivor  of  Jus- 
tina, the  wife  of  the  plaintiff,  concludes  as  follows:  "  It  is  also 
my  will  that  whatever  moneys  may  be  received  by  the  said 
Justina  under  this  clause  are  to  be  by  her  applied  to  the  main- 
tenance and  support  of  herself  and  her  issue  by  her  present 
husband."  The  trustees  paid  to  Justina,  during  her  life,  out 
of  the  income  to  which  she  was  entitled  under  the  will,  the 
sum  of  three  thousand  dollars,  the  first  payment  being  made 
November  5,  1884.  She  died  in  July,  1885,  and  the  trustees 
paid  to  her  administrator,  after  her  death,  $2,743.18,  for  inoome 
which  had  accrued  on  her  share  prior  to  her  death,  but  which 
had  not  been  paid  over.  It  appears  that  the  relations  between 
the  plaintiff  and  his  wife  were  not  friendly,  and  in  the  fall  of 
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1884  they  separated  and  lived  apart  until  the  death  of  the 
wife,  the  children  (five  in  number),  with  one  exception,  re- 
maining  with  the  mother,  and  being  supported  by  her.  The 
nature  of  the  diflSculty  between  the  parents  is  not  disclosed, 
nor  does  it  appear  under  what  circumstances  the  separation 
took  plaoe.  The  plaintiff  presented  to  the  administrator  of 
the  wife  a  claim  against  her  estate  for  the  advances  made, 
which  was  referred  under  the  statute,  apd  judgment  therefor 
has  been  awarded,  and  the  point  on  this  appeal  respects  the 
right  of  the  plaintiff  to  have  the  contract  made  with  his  wife 
enforced  against  her  estate. 

The  contract  was  void  at  law.  The  common-law  doctrine 
that  husband  and  wife  could  not  contract  with  each  other  has 
not  been  changed  in  this  state  by  legislation  respecting  the 
rights  of  married  women.  The  entire  and  absolute  disability 
of  married  women  to  enter  into  any  legal  contract,  which  was 
a  stubborn  and  inflexible  principle  of  the  common  law,  has, 
indeed,  in  some  respects,  been  modified.  She  may  now,  under 
our  laws,  purchase  real  and  personal  property,  and  carry  on 
business  on  her  own  account,  and,  as  incident  to  these  rights, 
she  may  enter  into  contracts  with  third  per^ons  for  the  pur- 
ehase  and  sale  of  property,  or  in  the  prosecution  of  her  sepa- 
rate business,  enforceable  in  a  legal  action,  to  the  same  extent 
as  though  she  was  9k  feme  eole.  But  the  disability  to  deal  with 
her  husband,  or  to  make  a  binding  contract  with  him,  remains 
unchanged.  Contracts  between  husband  and  wife  are  invalid 
as  contracts  in  the  eye  of  a  court  of  law  to  the  same  extent 
now  as  before  the  recent  legislation:  Yale  v.  Dederer^  18  N.  Y. 
266;  72  Am.  Dec  603;  White  v.  Wager,  25  N.  Y.  828;  Frecking 
y.  RoUandj  68  Id.  422;  Caahman  v.  Henrys  76  Id.  103;  81  Am. 
Bep.  437.  If  any  exception  exists,  it  has  been  created  by  the 
act  of  1887,  not  applicable  to  the  transaction  in  question. 

But  the  doctrine  of  the  unity  of  husband  and  wife,  by  which 
the  legal  existence  of  the  wife  was  deemed  to  be  merged 
in  that  of  her  husband,  preventing  them  from  contracting 
with  each  other  as  if  they  were  two  distinct  persons,  never 
prevailed  in  courts  of  equity.  It  may  be  more  accurate  to 
aay  that  courts  of  equity  disregard  the  fiction  upon  which  the 
common  law  proceeded,  and  are  accustomed  to  lay  hold  of 
and  give  effect  to  transactions  or  agreements  between  husband 
and  wife,  according  to  the  nature  and  equity  of  the  case.  A 
court  of  equity  does  not  limit  its  inquiry  to  the  ascertainment 
«f  the  £ftct  whether  what  had  taken  place  would,  as  between 
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other  persons,  have  constituted  a  contract,  and  give  relief^  as 
matter  of  coarse,  if  a  formal  contract  be  established,  but  it 
further  inquires  whether  the  contract  was  just  and  fair,  and 
equitably  ought  to  be  enforced,  and  administers  relief  where 
both  the  contract  and  the  circumstances  require  it  The 
jurisdiction  in  equity  has  been  frequently  exercised  to  enforce 
contracts  or  agreements  for  settlement,  made  between  hus- 
band or  wife  before  or  after  marriage  in  favor  of  the  wife, 
whether  made  with  or  without  the  intervention  of  trustees. 
Reference  to  the  cases  will  be  found  in  the  elementary  trea- 
tises. It  has  also  been  exerted,  though  less  frequently,  to  en- 
force agreements  in  favor  of  the  husband  for  a  settlement  out 
of  the  property  of  the  wife,  or  to  charge  her  separate  estate  in 
his  favor:  Cannd  v.  BuclZe,  2  P.  Wms.  248;  More  v.  Freeman, 
Bunb.  206;  Livinggton  v.  Livingston,  2  Johns.  Ch.  637;  Oard- 
ner  v.  Gardner,  22  Wend.  626;  34  Am.  Dec.  840;  2  Kent's 
Com.  167.  But  courts  of  equity  do  not  entertain  jurisdic- 
tion to  enforce  mere  voluntary  agreements  not  founded  upon 
any  consideration,  either  in  favor  of  the  wife  against  the  hus- 
band or  in  his  favor  against  the  wife;  but  if  they  have  been 
consummated,  and  are  fair  and  just,  courts  of  equity  will 
uphold  the  transaction,  except  as  against  creditors:  Beade  v* 
Li^ngaUm,  8  Johns.  Ch.  481;  8  Am.  Dec.  620;  2  Story's  Bq., 
sees.  986, 1877,  and  cases  cited. 

It  is  insisted,  on  the  part  of  the  appellant,  that  the  agree- 
ment of  Mrs.  Hendricks  to  contribute  out  of  her  estate  to  the 
maintenance  of  herself  and  the  family  is  not  supported  by  any 
consideration,  since  the  law  casts  upon  the  husband  the  duty 
of  maintaining  his  household.  There  is  no  doubt  that  the 
primary  obligation  is  upon  the  husband  to  provide  for  the 
support  of  his  wife  and  their  infant  children,  and  as  between 
the  husband  and  wife,  the  latter  is  not  bound  to  maintain  her 
husband  and  children  during  his  life  out  of  her  separate  prop- 
erty, even  although  his  means  may  be  inadequate:  Hodgee  v. 
Hodgens,  4  Clark  &  F.  323;  11  Bligh  N.  B.  62.  But  when  the 
income  of  the  wife  has  been  applied,  with  her  consent,  to  the 
maintenance  of  the  family,  she  can  make  no  claim  for  reim- 
bursement out  of  the  husband's  estate.  The  question  was 
considered  in  Jaques  v.  Methodist  Episcopal  Church,  17  Johns. 
648,  S  Am.  Dec.  447,  where  it  was  held  by  the  court  of  errors, 
reviewing  the  decision  of  the  chancellor,  that,  where  the  wife 
agreed  by  parol  before  marriage,  concurrently  with  the  mak- 
ing of  a  marriage  settlement,  to  defray  the  expenses  of  the 
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family  establishment  out  of  her  separate  estate,  the  husband 
is  not  only  not  accountable  for  the  moneys  received  by  him  of 
his  wife,  end  expended  for  that  purpose,  but  was  entitled  also 
to  an  allowance  for  all  advances  made  by  him  therefor. 

In  the  present  case,  the  agreement  entered  into  by  the  wife 
was,  in  substance,  to  share  with  the  husband  in  defraying  the 
expenses  of  herself  and  the  family,  and  to  reimburse  him  for 
advances  made  by  him  for  her  under  the  arrangement.  There 
was  a  technical  consideration  for  her  promise  in  the  payment 
by  the  husband  to  her  of  a  gross  sum  of  money  for  expenses, 
to  be  applied  in  her  discretion,  which  he  was  not  bound  to  do 
under  his  common-law  obligation  to  support  his  wife  and  chil- 
dren. In  considering  the  equity  of  the  arrangement,  it  is  an 
important  fact  that  the  income  which  the  wife  pledged  for  her 
husband's  reimbursement  came  from  the  bounty  of  her  bus- 
band's  father,  and  that  it  was  the  intention  of  the  testator  that 
sh^  should  apply  it  for  the  maintenance  and  support  of  her- 
self and  her  children.  It  is  not  necessary  to  decide  whether, 
under  the  quite  peremptory  terms  of  the  will,  the  wife  took 
the  income  charged  with  a  trust,  enforceable  in  favor  of  the 
children  to  the  extent  necessary  for  their  support  and  mainte- 
oanoey  although  there  are  many  authorities  which  at  least 
give  color  to  this  contention:  Bonser  v.  Kinnear^  2  Gift'.  195; 
Puahman  v.  FiUiUr,  8  Ves.  7;  Leach  v.  Leach^  13  Sim.  304; 
Raile$  v.  Ward^  1  Hare,  445;  Woods  v.  Woods^  1  Mylne  &  C. 
401;  CarrY.  Living,  28  Beav.  644;  Coler.  Littlefield,  35  Md. 
439;  Chase  y.  Chase,  2  Allen,  101.  But  see  Clarke  v.  Leupp, 
88  N.  Y.  228;  and  Byne  v.  Blackburn,  26  Beav.  41. 

If  there  were  no  other  circumstances  bearing  upon  the  gen« 
eral  equities  than  those  already  stated,  it  seems  to  us  that  the 
coniraot  made  by  the  wife  for  reimbursement  of  the  advances 
made  by  the  husband  was  reasonable  and  just,  and  ought  to  be 
enforced.  There  is  certainly  no  moral  reason  for  forbidding  a 
wife,  having  a  separate  estate,  to  contribute  thereout  to  the 
support  and  maintenance  of  the  family,  or  to  contract  to  do  so 
There  was  sufficient  consideration  for  her  agreement  in  this 
case,  and  the  terms  of  the  gift  to  her  in  the  will  of  the  plain- 
tiff's father  imposed  upon  her  a  moral  duty  to  carry  out  his 
intention.  She,  instead  of  the  son  of  the  testator,  received  the 
ahare  of  the  estate  which,  under  ordinary  circumstances, 
would  have  gone  to  her  husband.  Why  the  son  was  excluded 
from  the  bounty  of  the  father  does  not  appear.    But  we  think 
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facta  were  offered  to  be  shown  on  the  part  of  the  defendant^ 
which  the  referee  excluded,  material  to  the  inqniry  whether 
the  contract  in  question  ought  in  equity  to  be  enforced.  The 
defendant  offered  to  prove  that  between  the  time  of  the  separa- 
tion of  the  parties,  in  September,  1884,  and  the  death  of  the 
wife,  in  July,  1885,  the  latter  expended  in  the  support  of  her- 
self and  her  children  a  sum  exceeding  the  entire  income  to 
which  she  was  entitled  under  the  will,  including  both  the 
amount  paid  to  her  in  her  lifetime,  and  that  received  by  her 
administrator  after  her  death;  and  further,  that  the  debts 
owing  by  the  wife  at  her  deoease  exceeded  the  sum  collected 
by  her  administrator  from  the  estate  of  the  testator,  on  account 
of  income  accrued  but  unpaid  at  her  decease.  If  the  wife  ex* 
pended  for  the  support  of  herself  and  her  family  an  amount 
equal  to  or  exceeding  the  whole  income  which  accrued  to  her 
under  the  will,  there  would  seem  to  be  no  equity  in  the  claim 
of  her  husband  for  the  enforcement  of  the  contract  in  questfon. 
The  fact  that  he  made  advances  for  the  maintenance  of  his 
family,  and  exacted  from  his  wife  a  promise  of  reimburse- 
ment, gave  him,  we  think,  no  equitable  claim  against  his  wife's 
estate,  under  the  circumstances  offered  to  be  proved.  His  ad- 
vances, under  those  circumstances,  ought  to  be  treated  as  if 
made  in  fulfillment  of  his  general  marital  obligations.  We 
think  both  facts  were  competent  as  bearing  upon  the  equity  of 
enforcing  the  contract.  Whether  the  wife  actually  applied  out 
of  her  own  means,  in  support  of  the  family,  a  sum  equal  to  or 
greater  than  the  income  which  accrued  to  her  under  the  will, 
or  obtained  supplies  in  part  on  her  own  credit,  contracting 
debts  therefor,  which  were  unpaid  at  her  death  and  became  a 
charge  on  her  estate,  is  not  material.  In  either  case  there 
would  be  no  equity  in  the  plaintiff's  claim. 

The  fact  that  this  is  not  a  proper  proceeding  for  ascertain- 
ing the  debts  owing  by  Mrs.  Hendricks  at  her  death  is  unim- 
portant. The  creditors  will  not,  it  is  true,  be  bound  by  any 
adjudication  as  to  their  debts  in  this  proceeding.  But  the 
plaintiff  having  presented  his  claim  and  deinanded  judgment 
therefor  against  the  estate  of  his  wife,  it  was  competent  for  the 
administrator,  in  answer  thereto,  to  show  any  facts  which 
tend  to  prove  that  it  has  no  legal  or  equitable  foundation. 

We  think  the  judgment  of  the  general  and  special  terms 
should  be  reversed,  and  the  case  remitted  to  the  surrogate  for 
farther  proceedings. 


L. 
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HuaAin>  AHD  Wm— -OoiiTRAGTS  Bnwnv.  —The  rabjeet  of  ooDtneU 
between  hmbend  end  wife  under  the  Ameriean  etetatee  ie  dieenssed  in  note 
la  KtmtrowiiM  ▼.  Prather,  99  Am.  Dee.  599-^1.  A  deed  directly  from  hoe- 
bend  to  wife,  or  from  wife  to  hoeUand,  veete  the  equitable  title  in  her  et 
him,  oTon  though  such  deed  is  void  at  law:  Thtmerr.  Shaw,  96  Mo.  22;  9  Am. 
8tk  Rep.  819,  and  particularly  note  323^26,  upon  the  enbjeet  of  oonveyanoee 
from  a  wife  to  her  husband.  So  a  conveyance  by  a  husband  to  hie  wife  of 
realty  held  by  them  as  tenants  by  entireties  is  vslid:  IKiyeaH  ▼.  Kepler,  lift 
Ind.  84;  10  Am.  St  Rep.  94;  but  see  Manmng  r.  Pippem,  86  Ala.  857;  11 
Am.  St.  Rep.  46^  and  note;  Ccreoran  ▼.  Coreor€m,  119  Ind.  188;  12  Am.  St. 
Rep.  890,  and  note. 

In  the  case  of  Umger  r.  Baldridge^  41  Kan.  236,  18  Am.  St  Rep.  278^  it 
ie  said  that  '*  the  right  of  the  husband  to  act  as  the  agent  of  his  wife,  and  to 
oontract  with  her,  has  been  repeatedly  recognised  in  this  state,  and  it  has 
been  held  that  the  couveyance  of  real  estate  directly  from  the  husband  to  the 
wife  would  be  upheld,  so  far  as  it  was  equitable  to  uphold  the  same  "i  eiting 
JSrenlvT.  Harder,  23  Kan.  391;  33  Am.  Rep.  167. 
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Tram.  —  To  Oonstitus  ah  Express  Trust,  there  must  be  either  an  en* 
plieit  declaration  of  trust,  or  circumBtances  which  show  beyond  a  rsa* 
eonable  doubt  that  a  trust  was  intended  to  be  created. 

Trott  cannot  bn  Implikd  from  thk  Mkrk  Dkpositino  or  Monbtb  or  a 
Bank  by  one  person  in  the  name  of  another. 

Out.— To  Constituts  a  Vaud  Gipf,  there  must  be,  on  the  part  of  the 
donor,  an  intent  to  give  and  a  delivery  of  the  thing  given  to  or  for  the 
donee  in  pursuance  of  such  intent,  and,  on  the  part  of  the  donee,  accept- 
ance. The  delivery  may  be  symbolical  or  actnaL  In  the  case  of  bonds 
and  choses  in  action,  the  delivery  of  the  instrument  which  represents  the 
debt  is  a  gift  of  the  debt,  if  this  is  the  intention;  and  where  the  debt  ie 
that  of  the  donee,  the  delivery  may  be  accomplished  by  a  receipt  aoknowl* 
edging  payment 

OOTB.  —  ThS  AC3CBFTANCB    OF  A    GiFT  MAY   BK    ImPLIVD  whcrC   the  gift  is 

otherwise  complete,  and  is  beneficial  to  the  donee. 
Om  VROU  A  Father  to  his  Son  will  not  br  Implied  prom  the  Deposit 
or  Bank  of  moneys  by  the  father  in  the  name  of  the  latter,  of  which 
the  son  never  had  any  knowledge,  if  the  father  did  not  at  the  time 
of  the  deposit  make  any  declaration  of  his  intention,  and  he  then  re- 
eeived  a  pass-book,  the  possession  and  presentation  of  which,  by  the 
rules  of  the  bank,  known  to  the  depositor,  were  made  evidence  of  the 
right  to  draw  the  depoeit,  and  such  rulee  further  declared  that  no  person 
had  any  right  to  payment  of  any  part  of  the  principal  or  interest  with* 
out  presenting  the  pass-book. 

Acnoiv  by  plaintiff,  as  executor  of  Axiel  G.  Beaver,  againgt 
the  Ulster  County  Savings  Institution,  to  recover  moneys  de- 
posited with  it  After  the  commencement  of  the  action  the 
administrators  of  John  0.  Beaver  were  substituted  as  defend* 
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ants  in  place  of  the  bank,  they  claiming  the  money  as  a  part 
of  his  estate.  The  bank  paid  the  money  into  court.  The 
moneys  in  controversy  constituted  two  deposits,  the  first  of 
which  was  made  July  5,  1866,  and  the  second  on  October  5th, 
in  the  same  year.  The  first  deposit  was  made  by  John  0.  Bea- 
ver in  person,  and  the  moneys  deposited  belonged  to  him. 
Aziel  G.  Beaver  was  the  son  of  John  0.  Beaver,  and  in  1866 
was  residing  with  his  father,  and  was  seventeen  years  of  age. 
The  deposit  was  made  by  John  in  the  name  of  Aziel.  The 
rules  of  the  bank  required  that  the  depositor  making  the  first 
deposit  should  subscribe  a  declaration  of  his  assent  to  the  by- 
laws. When  the  deposit  was  made,  the  treasurer  presented  to 
John  0.  Beaver  a  declaration  as  follows:  ^'  I,  Aziel  G.  Beaver, 
of  Esopus,  Ulster  County,  hereby  request  the  officers  of  the 
Ulster  County  Savings  Institution  to  receive  from  me  $854 
and  open  an  account  with  me."  This  declaration  John  0. 
Beaver  signed  with  his  own  name.  The  savings  bank  then 
entered  upon  its  books  an  account  with  the  following  heading: 
*'  Dr.  Ulster  County  Savings  Bank,  in  account  with  Aziel  Bea- 
ver," and  credited  said  Aziel  with  a  deposit  of  $854.  Under 
the  name  of  Aziel  Beaver  the  words  '*  payable  to  John  0.  Bea- 
ver "  had  originally  been  written.  Pass-books  were  issued  and 
delivered  to  John  0.  Beaver  with  a  similar  entry,  and  also 
having  originally  written  the  words  "  payable  to  John  0.  Bea- 
ver," and  these  words,  '*  payable  to  John  0.  Beaver,"  were 
erased  from  the  pass-book  and  also  from  the  account  on  the 
bank-book  before  the  pass-pook  was  delivered,  but  there  was  no 
evidence  to  show  how  they  came  to  be  written  in  the  first  in- 
atance,  nor  at  whose  suggestion,  nor  under  what  circumstances 
they  were  erased.  The  son  died  in  1886,  leaving  a  wife,  but 
no  children.  The  father  died  in  1888,  having  retained  the 
continuous  possession  of  the  pass-books  until  his  death,  ano 
having,  in  April,  1867,  drawn  $27.29  from  the  account^  and 
receipted  therefor  in  his  own  name.  It  did  not  appear  that 
Aziel  ever  had  possession  of  the  pass-book,  or  knew  of  its  ex- 
istence or  of  the  deposit.  In  May,  1870,  he  opened  an  indi- 
vidual account  with  the  same  bank  in  bis  own  name,  which 
continued  until  March,  1886.  John  0.  Beaver  had  eight  or 
nine  pass-books  in  the  bank,  representing  deposits  made  in  the 
names  of  other  persons.  One  of  the  rules  of  the  bank  was, 
^  drafts  may  be  made  personally  or  by  the  order  in  writing  of 
the  depositor  (if  the  institution  have  the  signature  of  the 
party),  or  by  latter's  attorney,  duly  authenticated|  but  no  per- 


Nov.  1889.]  Beavsb  v.  Beaveb.  683 

Bon  shall  have  the  right  to  demand  any  part  of  his  principal 
or  interest  without  presenting  the  original  book,  that  such  pay- 
ment may  be  entered  therein."  There  was  also  another  rule 
of  the  bank,  stating  that  "  although  the  institution  will  en- 
deavor  to  prevent  fraud  or  imposition,  yet  all  payments  of 
persons  presenting  the  pass-books  issued  by  it  shall  be  valid 
payments  to  discharge  the  institution."  Both  rules  were  printed 
in  the  pass-book.  Judgment  was  entered  by  the  trial  court 
in  favor  of  the  plaintiff,  and  was  affirmed  by  the  general  term 
on  appeal. 

A.  T,  CUarvjatcTy  for  the  appellant 

F,  L.  Westbrook,  for  the  respondent 

Andrews,  J.  It  is  found  that  the  money  with  which  John 
0.  Beaver  made  the  deposit  of  $854.04,  July  5,  1866,  belonged 
to  him.  The  inference  that  the  deposit,  $145.96,  made  Octo- 
ber 5,  1866,  was  also  made  by  him  from  his  own  means,  does 
not  admit  of  reasonable  question.  The  pass-book  was  at  all 
times  in  his  possession.  Concurrently  with  the  last  deposit, 
the  amount  was  entered  therein.  It  is  affirmatively  shown 
that  Aziel,  who  was  then  a  minor,  lived  with  his  father,  and 
had  no  money  of  his  own,  and  the  circumstances  are  quite 
satisfactory  to  show  that  he  never,  at  any  time  during  his  life, 
knew  of  the  bank  account  The  question  in  the  case  turns 
upon  the  legal  effect  of  the  deposit,  made  in  connection  with 
the  attendant  and  subsequent  circumstances.  If  they  estab- 
lish either  a  trust  in  favor  of  Aziel  as  to  the  $854.04,  deposited 
July  6,  1866,  or  a  gift  of  the  fund  deposited,  then  clearly  the 
subsequent  deposit  would,  in  the  absence  of  explanation,  ba 
impressed  with  the  same  character,  and  be  governed  by  the- 
same  rules.  On  the  other  hand,  if  the  first  deposit  was  not 
affected  with  any  trust,  and  was  not  a  gift,  neither  is  the  last 
one.  Both  were  the  property  of  John  0.  Beaver,  or  both  the 
property  of  the  son,  either  by  a  beneficial  or  legal  title. 

The  trial  court  seem  to  have  sustained  the  transaction  as  a 
gift,  but  at  the  same  time  refused  to  find  that  there  was  no 
trust  There  is  no  warrant  under  the  decisions  of  this  court 
to  uphold  the  deposit  of  July  6,  1866,  as  a  trust  The  case  of 
MaHin  v.  Funky  76  N.  Y.  184,  31  Am.  Rep.  446,  established  a 
trust  in  favor  of  the  claimant  in  that  case  in  respect  of  a  fund 
deposited  by  another  in  a  savings  bank  to  his  own  credit,  in 
trusty  for  the  former,  the  latter  taking  from  the  bank  at  the 
time  a  pass-book,  in  which  the  account  was  entered  in  the 
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same  waj.  The  court  applied  the  doctrine  that  the  owner  of 
a  fund  majy  bj  an  unequivocal  declaration  of  trust,  impress  it 
with  a  trust  character,  and  thereby  convert  his  absolute  legal 
title  into  a  title  as  trustee  for  the  person  in  whose  favor  the  trust 
is  declared.  There  was  no  declaration  of  trust,  in  this  case,  in 
terms,  when  the  deposit  of  July  6,  1866,  was  made,  nor  at  any 
time  afterwards,  and  none  can  be  implied  from  a  mere  deposit 
by  one  person  in  the  name  of  another.  To  constitute  a  trust, 
there  must  be  either  an  explicit  declaration  of  trust,  or  cir- 
cumstances which  show  beyond  reasonable  doubt  that  a  trust 
was  intended  to  be  created.  It  would  introduce  a  dangerous 
instability  of  titles  if  anything  less  was  required,  or  if  a  volun- 
tary trust  inter  vivos  could  be  established,  in  the  absence  of 
express  words,  by  circumstances  capable  of  another  construc- 
tion, or  consistent  with  a  different  intention:  Young  v.  Yowng^ 
80  N.  Y.  438,  36  Am.  Rep.  634,  and  cases  cited. 

The  plaintiff's  title  to  the  fund  must  depend,  therefore, 
upon  the  question  of  gift.  The  elements  necessary  to  consti- 
tute a  valid  gift  are  well  understood,  and  are  not  the  subject 
of  dispute.  There  must  be  on  the  part  of  the  donor  an  intent 
to  give  and  a  delivery  of  the  thing  given  to  or  for  the  doneOi 
in  pursuance  of  such  intent;  and  on  the  part  of  the  donee,  ao* 
ceptance.  The  subject  of  the  gift  may  be  chattels,  choses  in 
action,  or  any  form  of  personal  property,  and  what  constitutes 
a  delivery  may  depend  on  the  nature  and  situation  of  the  thing 
given.  The  delivery  may  be  symbolical  or  actual,  that  is,  by 
actually  transferring  the  manual  custody  of  the  chattel  to  the 
donee,  or  giving  to  him  the  symbol  which  represents  posses- 
sion. In  case  of  bonds,  notes,  or  choses  in  action,  the  delivery 
of  the  instrument  which  represents  the  debt  is  a  gift  of  the 
debt,  if  that  is  the  intention;  and  so,  also,  where  the  debt  is 
that  of  the  donee,  it  may  be  given,  as  has  been  held,  by  the 
delivery  of  a  receipt  acknowledging  payment:  Westerlo  v.  De 
mtt,  36  N.  Y.  340;  93  Am.  Dec.  517;  Gray  v.  Barton,  66  N.  Y 
72;  14  Am.  Rep.  181;  2  Schouler  on  Personal  Property,  sees. 
66  et  seq.  The  acceptance  also  may  be  implied  where  the  gift, 
otherwise  complete,  is  beneficial  to  the  donee.  But  delivery 
by  the  donor,  either  actual  or  constructive,  operating  to  divest 
the  donor  of  possession  of  and  dominion  over  the  thing,  is.  a 
constant  and  essential  factor  in  every  transaction  which  takes 
effect  as  a  completed  gift.  Anything  short  of  this  stripe  it  of 
the  quality  of  completeness  which  distinguishes  an  intention 
to  give,  which  alone  amounts  to  nothing,  from  the  consum- 
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mated  act,  which  changes  the  title.  The  intention  to  gi^e  ie 
often  established  by  most  satisfactory  eyidence,  althongh  the 
gift  fails.  Instruments  may  be  ever  so  formally  executed  by 
the  donor,  purporting  to  transfer  title  to  the  donee,  or  there 
may  be  the  most  explicit  declaration  of  an  intention  to  give,  or 
of  an  actual  present  gift,  yet  unless  there  is  delivery  the  inten- 
tion is  defeated.  Several  cases  of  this  kind  have  been  recently 
considered  by  this  court:  Young  v.  Fewn^,  80  N.  Y.  488;  86 
Am.  Rep.  634;  Jaekwm  v.  Twenty-third  Street  Ry  Co.,  88  N.  Y. 
620;  In  re  Crawfordy  113  Id.  660. 

We  are  of  opinion  that  there  is  lacking  in  this  case  two  of 
the  essential  elements  to  constitute  a  gift  by  John  0.  Beaver 
to  his  son  of  the  money  deposited  July  6, 1866,  vis.,  an  intent 
to  give  and  a  delivery  of  the  subject  of  the  alleged  gift.  The 
only  evidence  relied  upon  to  establish  an  intent  on  the  part 
of  the  father  to  make  a  gift  to  his  son  is  the  transaction  at  the 
bank  on  the  day  the  deposit  was  made,  in  connection  with  the 
relation  between  the  parties.  There  is  no  proof  of  any  oral 
statement  made  by  the  father  on  that  occasion  disclosing  an 
intention  to  make  a  gift,  and  not  a  sdnttUa  of  evidence  that 
afterwards,  during  the  twenty  years  which  elapsed  before  the 
eon's  death,  the  father  made  any  declaration  or  in  any  way 
recognised  that  the  money  belonged  to  the  son,  or  had  been 
given  to  him.  Evidence  offered  on  the  part  of  the  defendant 
of  declarations  of  John  0.  Beaver,  made  on  the  day  of  the 
deposit  and  afterwards,  inconsistent  with  the  theory  of  an  in* 
tent  to  give  the  money  to  Asiel,  were  excluded  on  the  objec- 
tion of  the  plaintiff.  The  acts  of  John  0.  Beaver  after  the 
account  was  opened  tend  strongly  to  negative  the  claim  that 
the  money  was  deposited  with  intent  to  give  it  to  the  son. 
The  drawing  out  of  the  interest  by  John  0.  Beaver  on  one 
occasion,  his  retention  of  the  pass-book  for  twenty-two  years, 
and  procuring  it  to  be  written  up  from  time  to  time,  the  fact 
that  the  son,  so  far  as  appears,  never  was  informed  of  the 
existence  of  the  account,  are  strong  indicatio  -s  that  John  0. 
Beaver  did  not  make  the  deposit  in  the  son's  name  with  in- 
tent to  make  a  present  gift  of  the  money.  The  father  dealt 
with  the  account  as  his  own,  and  if  the  control  he  exercised 
over  it  during  the  minority  of  Aziel  could  be  reasonably  ex- 
plained on  the  theory  that  he  acted  as  the  natural  guardian 
of  the  son,  no  such  explanation  is  possible  as  to  the  sixteen 
years  of  the  life  of  the  son  after  he  reached  his  majority. 

The  trial  court  having  found  that  there  was  a  consummated 
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gift,  which,  of  course,  includee  a  finding  of  an  intent  to  giye, 
this  court  is  concluded  from  reviewing  the  finding,  if  there 
was  any  competent  and  sufBcient  evidence  to  support  it.  The 
form  of  the  account  is  the  essential  fact  upon  which  the  plain- 
tiff relies.  It  may  be  justly  said  that  a  deposit  in  a  savings 
bank  by  one  person  of  his  own  money  to  the  credit  of  another 
is  consistent  with  an  intent  on  the  part  of  the  depositor  to 
give  the  money  to  the  other.  But  it  does  not,  we  think,  of 
itself,  without  more,  authorize  an  affirmative  finding  that  the 
deposit  was  made  with  that  intent,  when  the  deposit  was  to  a 
new  account,  unaccompanied  by  any  declaration  of  intention, 
and  the  depositor  received  at  the  time  a  pass-book,  the  pos- 
session and  presentation  of  which,  by  the  rules  of  the  bank, 
known  to  the  depositor,  is  made  the  evidence  of  the  right  to 
draw  the  deposit.  We  cannot  close  our  eyes  to  the  well-known 
practice  of  persons  depositing  in  savings  banks  money  to  the 
credit  of  real  or  fictitious  persons,  with  no  intention  of  divest- 
ing themselves  of  ownership.  It  is  attributable  to  various 
reasons, — reasons  connected  with  taxation;  rules  of  the  bank 
limiting  the  amount  which  any  one  individual  may  keep  on 
deposit;  the  desire  to  obtain  high  rates  of  interest  where  there 
is  a  discrimination  based  on  the  amount  of  deposits;  and  the 
desire  on  the  part  of  many  persons  to  veil  or  conceal  from 
others  knowledge  of  their  pecuniary  condition. 

In  most  cases  where  a  deposit  of  this  character  is  made  as 
a  gift,  there  are  contemporaneoi:8  facts  or  subsequent  declara- 
tions by  which  the  intention  can  be  established,  independently 
of  the  form  of  the  deposit  We  are  inclined  to  think  that  to 
infer  a  gift  from  the  form  of  the  deposit  alone  would,  in  the 
great  majority  of  cases,  and  especially  where  the  deposit  was 
of  any  considerable  amount,  impute  an  intention  which  never 
existed,  and  defeat  the  real  purpose  of  the  depositor.  The 
relation  of  father  and  son  does  not  in  this  case,  we  think, 
strengthen  the  plaintiff's  case.  It  may  be  true  that,  as  be* 
tween  parent  and  child,  a  presumption  of  a  gift  may  be  raised 
from  circumstances,  where  it  would  not  be  implied  between 
strangers:  Eidgway  v.  English^  22  N.  J.  L.  409.  But  where  a 
deposit  is  made  in  the  name  of  another,  without  any  inten- 
tion on  the  part  of  the  depositor  to  part  with  his  title,  he  would 
be  quite  likely  to  select  a  member  of  his  own  family  to  repre- 
sent the  account,  and  in  this  case  this  is  the  natural  explana- 
tion of  the  transaction.  The  circumstance  of  the  erasure  in 
the  declaration  signed  by  John  0.  Beaver,  and  also  in  the 
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account  on  the  books  of  the  bank  of  the  words,  **  payable  to 
John  O.  Beaver,"  throws  no  light  upon  the  actual  intention. 
If  they  were  originally  inserted  at  the  suggestion  of  John  0. 
Beaver,  it  would  seem  to  imply  that  when  he  went  to  the  bank 
he  did  not  intend  to  part  with  the  control  of  the  money,  and 
it  is  scarcely  presumable  that  he  changed  his  intention  at  the 
very  time  of  making  the  deposit.  If  the  words  were  inserted 
by  the  treasurer  without  authority,  he  may  have  erased  them 
so  as  to  leave  no  evidence  of  an  intent  to  evade  the  law  or  the 
rules  of  the  bank  in  respect  to  deposits;  or  he  may  have  done 
it  for  some  other  unexplained  reason.  Again,  it  is  possible 
that  John  0.  Beaver  desired  that  the  fund  should  be  placed  so 
that  it  could  be  drawn  on  presentation  of  the  pass-book,  with- 
out the  necessity  of  a  written  order,  and  the  erasure  was  made 
for  this  reason.  In  short,  the  reason  for  the  insertion  of  the 
words  in  the  first  instance,  and  their  subsequent  erasure,  is 
matter  of  speculation  merely,  and  does  not  aid  in  the  inter- 
pretation of  the  main  transaction. 

There  was  not  only  a  failure  to  prove  an  intent  on  the  part 
of  John  0.  Beaver  to  make  a  gift,  but  the  case  is,  we  think, 
equally  defective  on  the  part  of  delivery.  The  declaration 
and  request  drawn  by  the  treapurer  ran  in  the  name  of  Aziel, 
as  did  the  promise  recited  to  abide  by  the  rules  of  the  bank. 
But  it  was  signed  by  John  0.  Beaver  in  his  own  name,  and 
not  as  agent  for  Aziel,  and  in  law  was  his  request  and  his 
promise.  John  0.  Beaver  took  and  retained  possession  of  the 
pass-book  on  which  the  rules  were  printed.  The  rules  pre- 
scribed the  undertaking  of  the  bank  and  the  conditions  to  be 
observed  by  depositors  in  requiring  payment  Under  these 
rules  John  0.  Beaver  had  the  exclusive  dominion  over  the 
account,  and  the  exclusive  right  to  draw  upon  it  so  long  as  he 
retained  the  pass-book.  It  was  his  signature  that  the  bank 
had,  and  not  that  of  Aziel,  and  the  rule  authorizing  drafts  by 
the  depositor  only  applies  when  the  bank  has  his  signature. 
But  the  rule  also  prescribed  that  '*  no  person  shall  have  the 
right  to  demand  any  part  of  his  principal  or  interest  without 
producing  the  original  book  that  such  payments  may  be  en- 
tered thereon*';  and  also  that  ^'all  payments  to  persons  pro- 
ducing the  pass-books  shall  be  valid  payments  to  discharge 
the  institution.''  Under  these  rules  Aziel  was  never  in  a  situ- 
ation to  control  the  account,  while  John  0.  Beaver  had  com- 
plete authority  over  the  fund  at  all  times.  If  John  0.  Beaver 
had  delivered  the  pass-book  to  Aziel  with  intent  to  give  him 
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the  deposit,  there  would  have  been  a  oonetmctiYe  delivery  of 
the  subject  of  the  gift:  In  re  Crauffordf  lupm.  But  he  never 
did  this  or  any  equivalent  act. 

We  think,  for  the  reasons  stated,  that  the  plaintiff  failed  to 
establish  a  gift,  or  to  justify  a  finding  of  a  gift  The  question 
of  gifts,  in  connection  with  deposits  of  savings  banks,  has  of 
late  years  been  frequently  considered  by  the  courts  in  various 
states.  The  preponderance  of  authority  seems  to  be  in  &vor 
of  the  views  we  have  expressed:  Robinson  v.  Ring^  72  Me.  140; 
39  Am.  Rep.  308;  Burton  v.  Bridgeport  8av.  Bankj  62  Conn. 
398;  52  Am.  Rep.  602;  Marey  v.  Amazeen,  61  N.  H.  181;  60 
Am.  Rep.  320;  Schick  v.  Orote,  42  N.  J.  Eq.  352;  ScoU  v.  Berk- 
shire  Co,  Sav.  Banky  140  Mass.  157;  Am.  &  Eng.  Bncy.  of  Law, 
tit.  Gifts,  and  notes. 

The  cases  of  Howard  v.  Swrings  Bank^  40  Vt  697,  Blasdd  v. 
LoekCf  52  N.  H.  238,  and  Gardner  v.  MerriU^  32  Md.  78,  8  Am. 
Rep.  115,  go  furthest  towards  sustaining  transactions  similar 
to  the  one  in  question,  as  gifts,  of  any  we  have  noticed,  but 
they  are  distinguishable  in  material  respects  from  this. 

Our  conclusion  is,  that  the  cause  of  action  in  this  case  was 
not  made  out,  and  the  judgment  should  therefore  be  reversed, 
and  a  new  trial  ordered.        _^___^ 

Onnra,  the  Essential  Elembntb  of.  —  As  to  tiie  eflsentials  of  a  valid  gift 
inter  vkot  or  causa  fnartU:  Appeal  qf  WaUh,  122  Pa.  St.  177;  9  Am.  8t.  Rep. 
83,  and  particularly  casM  cited  in  note  87,  88;  Drew  t.  Hagerty^  81  Me.  281; 
10  Am.  St.  Rep.  266^  and  note.  Where  a  father  set  apart  certain  bands  as  a 
gift  to  his  daughter,  but  never  aotnally  deUvered  them  to  her,  retaining  tiien 
at  her  request  for  safe-keeping,  there  was  nothing  to  make  the  transaotioa 
valid  as  a  gift:  Flanders  v.  Blandp,  45  Ohio  St  108.  But  a  deposit  of  numej 
by  a  father  in  his  daughter's  name,  intending  that  snch  deposit  should  operate 
as  a  gift  to  her,  is  a  valid  gift,  if  she  assented  to  the  transaotioii  upon  beiag 
notified  thereof:  Smith  v.  Oaripee  etc.  Bank,  64  N.  H.  228;  10  Am.  St.  Bep^ 
400,  and  analogous  cases  cited  in  note  403. 

Tbusts.  —  In  California,  an  express  trust  oan  only  be  created  by  a  writing 
subscribed  by  the  party  creating  it:  Barr  v.  O^DormeU^  76  Gal.  469;  9  Am. 
St.  Kep.  242,  and  note  245,  as  to  the  creation  of  trusts  by  parol. 

In  Wiseman  v.  Baykr,  69  Tex.  63,  where  a  creditor  accepted  a  deed  abso- 
lute upon  its  f aoe  from  his  debtor,  with  a  parol  understanding  and  agreemeni 
by  and  between  the  parties  that  when  the  lai^d  would  bring  the  highest  price 
the  creditor,  grantee,  should  sell  it,  and  after  paying  himself,  torn  over  the 
balance  to  the  debtor,  grantor,  it  was  held  that  such  pared  agreement  could 
be  enforced  against  the  grantee  after  he  had  sold  the  land,  and  paid  off  the 
debt  against  it. 
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ViouoiHci— Raiuuud's  LiABiLrnr  vor  Wbovo  of  Oonnnmuu  — If  a 
condBolor  of  a  •treet-railroad  mItuiom  in  a  threatening  manner  towards 
and  kiolu  at  a  boy  who  ii  trespaanng  on  the  platform  of  the  oar,  and  the 
boy,  to  avoid  the  kick,  jnmps  off  the  platform,  landing  in  the  middle  of 
another  track  of  the  eame  railway,  where  he  ia  mn  orer  by  another  car 
belonging  to  the  tame  company,  which  waa  running  at  an  nnlawfiil 
speed,  the  corporation  ia  answerable  for  the  injuries  thus  receiTod  by  the 
boy,  though  the  boy  did  not  see  nor  look  for  tiie  car  by  which  he  was 
injnred.  Except  for  the  act  of  the  conductor,  the  haste  of  the  boy 
wonld  seem  heedless,  and  his  omission  to  look  for  the  approaching  car 
woold  afford  eridence  of  carelessness;  but  his  conduct  has  to  be  weighed 
with  that  of  the  conductor;  and  whether  the  boy  was  in  fact  influenced 
1^  the  threat  of  assault,  and  how  far  the  obedience  to  the  instinct  of 
seU-preeerration  from  a  Tisible  danger  should  excuse  tfaa  fsilure  to  look 
for  anotbor  not  then  before  him,  were  questions  for  the  Jury. 

Action  to  recover  for  injuries.  The  evidence  on  the  part 
of  the  plaintiff  tended  to  show  that  in  crossing  Sixth  Avenue,  in 
New  York  City,  he  found  his  way  blocked  by  a  car  which  had 
stopped  on  the  track  nearest  to  him,  and  to  get  out  of  the  way 
of  a  passing  truck,  he  jumped  upon  the  rear  platform  of  the 
car,  and  attempted  to  cross  it  While  doing  so,  the  conductor 
kicked  at  him,  and  to  avoid  the  kick,  he  jumped  from  the 
platform,  and  landed  in  the  center  of  another  track,  where  he 
was  struck  and  knocked  down  by  the  horses  of  another  car  of 
the  defendant  moving  at  an  unusual  rate  of  speed.  After  this 
evidence  had  been  received,  the  court  directed  that  a  judg- 
ment of  nonsuit  be  entered  against  the  plaintiff.  A  motion 
for  a  new  trial  was  afterwards  made  and  denied,  and  the  gen- 
eral term,  on  appeal,  affirmed  the  judgment  of  nonsuit  and 
the  order  denying  a  new  trial. 

Jame$  C.  Fcley^  for  the  appellant 
D.  Mn  Porter ^  for  the  respondent 

Danfobth,  J.  This  appeal  must  prevail.  There  was,  in 
the  first  instance,  on  the  part  of  the  plaintiff,  evidence  of  a 
oonclusive  nature,  and  which,  if  credible,  would  amount  to 
proof  of  the  negligence  alleged  in  the  complaint  as  ground  of 
defendant's  liability.  The  place  of  injury  was  a  public  street, 
and  the  defendant's  car  was  running  up-town  at  an  unlawful 
speed.  The  way  was  thus  made  dangerous  to  a  wayfarer,  the 
horses  themselves  rendered  less  manageable,  and  the  car  more 
difficult  to  stop.    There  was  also  evidence  of  the  same  nature. 
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derived  from  positive  testimony  and  circumstanceB  attending 
the  transaction,  from  which  it  might  be  inferred  that  the 
plaintiff  failed  in  no  degree  to  exercise  ordinary  care.  He 
was  technically  a  trespasser  upon  another  car  of  the  defend- 
anty  a  down-town  car,  but  then  standing  at  the  crossing,  for 
he  went  upon  it,  not  intending  to  be  a  passenger,  but  to  cross 
its  platform,  in  order  to  escape  a  truck  which  seemed  coming 
down  upon  him.  At  that  instant,  the  conductor  of  the  down- 
town car  stepped  towards  him  in  a  threatening  manner,  and 
kicked  at  him,  and  the  boy,  to  avoid  the  kick,  jumped  from 
the  platform.  He  did  not  see  the  car  coming  up;  nor  did  he 
look  for  it;  he  alighted  in  the  middle  of  its  track,  and  was  run 
over.  Except  for  this  act  of  the  conductor,  the  haste  of  the  boy 
would  seem  heedlessness,  and  his  omission  to  look  for  an  ap- 
proaching car  afford  such  evidence  of  cardessness  as  would  be 
quite  persuasive.  But  his  conduct  is  to  be  weighed  with  that 
of  the  conductor;  and  for  the  act  of  the  conductor  the  defend- 
ant is  responsible:  Clark  v.  New  York  eU.  R.  R.  Co.y  40  Hun, 
605;  113  N.  Y.  670.  Whether  the  boy  was  in  fact  influenced 
by  the  threatened  assault,  and  how  far  obedience  to  the  in- 
stinct of  self-preservation  from  a  visible  danger  should  excuse 
his  failure  to  look  for  another  not  then  before  him,  were  ques- 
tions for  the  jury.  The  defendant  could  not  escape  the  con- 
sequences of  its  own  negligence  by  pointing  to  an  act  of  the 
boy  contributing  to  the  accident,  if  his  conduct  was  induced 
by  the  defendant,  nor  could  the  latter  have  the  benefit  of  the 
boy's  misjudgment  or  want  of  judgment,  if  the  act  of  its  agent 
threw  him  off  his  balance.  The  act  of  the  conductor  was  not 
only  a  rude  command  to  leave  the  car,  but,  as  the  result  shows, 
was  ill-timed.  This  seems  to  have  been  the  view  of  the  learned 
trial  judge,  for  at  the  end  of  the  plaintiff's  case  he  denied  the 
defendant's  motion  for  a  nonsuit,  and  it  went  into  evidence. 

At  the  conclusion  of  testimony  from  both  parties,  howeyer, 
on  motion  of  defendant's  counsel,  he  directed  a  verdict  for  de- 
fendant. In  this  there  was  error.  The  defendant's  evidence 
was  of  no  higher  degree  than  that  of  the  plaintiff,  and  at  most 
conflicted  with  it.  Both  depended  upon  the  recollection  and 
veracity  of  actors  and  eye-witnesses,  and  whatever  might  have 
been  the  opinion  of  the  court  as  to  its  relative  value,  it  was 
the  right  of  the  plaintiff  to  have  the  whole  submitted  to  the 
consideration  of  the  jury.  As  that  right  was  denied,  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 
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Camuxb  op  "Pabbekombs  Is  liable  for  the  malioioas,  willfal,  or  wanton  aeti 
«f  a  oondnetor  npon  one  of  ito  trains  who  injures  a  penon.  alfhongh  anch 
peraon  ia  in  fact  a  treapaaser  npon  the  train:  AtchUon  etc  R.  R*  09>  v.  OatUi^ 
88  Kan.  608;  6  Am.  St.  Rep.  780;  ffardofbergh  ▼.  8L  Paul  etc  B^p  Co.,  Z9 
Minn.  3;  12  Am.  St.  Rep.  610.  Bat  the  act  oommitted  by  the  condaotor 
mnst  have  been  done  within  the  scope  of  hia  anthority:  OeninU  R*y  Co.  ▼. 
Peaeoek,  60  Md.  267;  9  Am.  St  Rep.  426;  in  which  latter  eaae  a  street-nulwaj 
oompany  was  held  not  liable  for  an  assault  oommitted  npon  one^  who  haa 
Jnat  left  the  oar,  by  the  conductor,  who  alao  left  the  oar  to  asaanlt  him,  even 
thongh  the  aasanlt  was  the  ontoome  of  a  dispute  commenced  upon  the  oar. 
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miited  in  the  ooorae  of  their  employment:  AifMy  t.  Nm^fiUt  tie,  R.  R.  Ob^ 
96  N.  a  Ml  t  Am.  8k  Bepw  Zl%  and  note. 
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Foster  v.  Wisb. 

\U  Ohio  Btatb,  9B.J 

LuBDUTT  OP  SumrriM  on  Bond  op  Exbodiox  Who  bab  nam  KmoTm. 
—  An  administrator  appointed  to  fill  the  plaoe  of  an  ezecntor  who  haa 
baan  remorad  la  entitled  to  reoeiva  from  the  latter  hia  indahtedneai  to 
the  aetata  on  aooount  of  aaseta  received  by  him,  and  oonverted  to  hia 
own  nae^  and  may  maintain  an  aotion  npon  the  adminiatratioa  bond  af 
the  former  executor  and  hia  sureties  to  recover  the  same.  He  ia  the 
esasor  in  the  tmst  of  his  predecessor,  and  ia  clothed  with  all  the 
ef  the  aetata  he  is  appointed  to  administer. 

LUBILITT    OP    SURBTIKS    ON    ExIOUTOR'S    BoND    POB    AbSVIV    PrXVIOOBLT 

CoNVXBTBD  BT  HiM.  —  Where  an  executor,  after  having  eolleeted  and 
converted  to  hii  own  use  all  the  assets  of  the  estate,  gives  a  new  hood, 
the  anretiea  thereon  will  be  liable  for  all  the  assets  so  ooUeotad  and  een- 
verted  by  him. 

Action  on  the  bond  of  an  executx>r  who  had  been  lemoyed, 
prosecuted  by  his  successor  in  the  trust  as  administrator  d$ 
bonis  non  with  the  will  annexed.  The  case  was,  hy  agreement 
of  the  parties,  tried  by  the  court,  and  upon  special  findings  of 
fact,  it  rendered  judgment  for  the  plaintiff  against  the  obli- 
gors of  the  bond  in  suit  for  the  sum  of  $4,630.20.  The  follow- 
ing  facts  were  found  by  the  court:  Angeline  A.  Brobst  died  in 
1870,  leaving  a  will,  of  which  Henry  Pomerene  was  the  exec- 
ntor.  On  the  23d  of  November,  1870,  Pomerene  was  appointed 
executor  by  the  probate  court,  by  which  the  will  was  on  that 
day  duly  admitted  to  probate,  and  gave  a  bond  which  was 
duly  approved  by  sa'd  court.  On  the  16th  of  March,  1873,  he 
was  required  to  give  an  additional  bond,  and  on  the  22d  of 
Mareh|  1878|  he  gave  such  bond,  which  was  duly  approved  by 
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■aid  court  Botb  of  these  bonds  were  conditioned  according 
to  law.  On  the  16th  of  February,  1878,  the  probate  court 
inhered  Pomerene  to  give  a  new  bond  as  such  executor,  which 
he  did  on  the  20th  of  February,  1878,  with  the  defendants 
D.  P.  Foster  and  H.  H.  Hatch  as  his  sureties  thereon.  This, 
which  was  conditioned  according  to  law  and  duly  approved  by 
the  court,  is  the  bond  in  suit.  Prior  to  the  giving  of  the  last- 
mentioned  bond,  Pomerene  had  received  assets  of  the  estate, 
and  converted  them  into  money,  and  paid  out  sums  of  money 
as  such  executor.  On  November  4,  1875,  Pomerene  filed  his 
account  in  the  probate  court,  showing  a  balance  in  his  hands 
of  $3,786.71,  and  this  account  was  duly  approved  by  the  court, 
which  then  ordered  him  to  invest  said  balance  at  interest 
After  the  filing  of  this  account  Pomerene  received  no  further 
assets,  nor  did  he  ever  pay  out  anything  on  account  of  said 
trust,  except  some  interest  thereon  to  Sophia  Shriver,  who  was 
entitled  thereto  under  the  will.  Up  to  the  time  of  his  removal 
Pomerene  acted  only  as  executor  of  the  will,  and  no  trustee 
was  appointed.  Before  the  giving  of  the  bond  in  suit,  Pome- 
rene had  wasted  all  of  the  estate  of  said  Angeline  A.  Brobst, 
and  converted  it  to  his  own  use,  so  that  at  the  time  when  the 
defendants  Foster  and  Hatch  signed  said  bond  as  sureties 
there  was,  in  point  of  fact,  no  money  or  property  belonging  to 
said  estate  on  hand  un  wasted.  On  the  18th  of  March,  1882, 
Pomerene  was  removed  as  such  executor,  and  Isaac  Shriver 
was  appointed  administrator  de  bonis  nan  with  the  will  an* 
nexed.  Before  the  commencement  of  this  suit,  Shriver,  who 
had  duly  qualified  as  such  administrator,  demanded  of  said 
Pomerene  payment  of  the  sum  found  to  be  due  from  him  to 
said  estate  by  the  order  settling  his  account,  but  Pomerene 
neglected  and  refused  to  pay  him  the  same,  or  any  part  thereof. 
On  the  2d  of  June,  1884,  said  Isaac  Shriver  was  removed  as 
such  administrator,  and  on  the  25tb  of  June,  1884,  Henry  A. 
Wise  was  duly  appointed  and  qualified  as  administrator  d$ 
bonis  non  with  the  will  annexed,  and  the  action  was  duly  re- 
vived in  his  name  as  such  administrator.  A  motion  for  a  new 
trial  was  overruled,  and  exceptions  reserved.  The  circuit 
court  affirmed  the  judgment,  and  this  proceeding  is  proee- 
outed  to  reverse  both  judgments. 

MnvsHAix,  J.  No  question  is  made  upon  the  record  as  to 
the  amount  due  the  estate  from  the  principal,  Henry  Pomerene, 
for  assets  received  by  him,  and  converted  to  his  own  use. 
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The  contention  is,  —  1.  That  the  amount  found  due  by  the  pro- 
bate court,  being  for  assets  that  had  been  received  and  con- 
▼erted  to  his  own  use  by  the  executor,  and  so  not  in  apecioi 
cannot  be  recovered  upon  the  bond  by  the  successor  in  the 
trust;  and  2.  That  th6  sureties  upon  the  bond  in  suit  are  only 
liable  for  assets  converted  by  the  principal  after  its  execution, 
and  that  they  are  not  liable  for  assets  received  and  converted 
by  him  prior  to  its  execution. 

1.  The  first  contention  is  based  upon  what  was  the  rule  of 
the  common  law.  By  that  rule  an  administrator  or  executor, 
who  had  resigned  or  been  removed,  was  liable  to  no  action  at 
the  suit  of  the  administrator  d$  bonis  non^  except  for  the  re* 
covery  of  such  assets  as  remained  in  specie  unadministered; 
and  the  several  creditors,  legatees,  and  distributees,  to  whom 
he  was  liable,  were  driven  to  their  several  suits,  if  their  claims 
remained  unpaid.  This  resulted  in  great  inconvenience.  As 
observed  by  Thurman,  J.,  in  Tracy  v.  CarJCs  AdmWj  2  Ohio  8t 
442:  ^' There  might  be  as  many  suits  as  there  were  individuals 
of  these  various  classes;  the  expenses  of  litigation  were  often- 
times greater  than  the  amount  to  be  recovered;  and  the  diffi- 
culties in  doing  justice  between  the  parties  and  properly 
settling  the  estate  were  manifold  and  grievous."  The  learned 
judge  then  shows  that  this  rule  was  abrogated  at  a  very  early 
day  in  this  state,  by  the  enactment  of  a  statute  which  trans- 
fers the  entire  estate  to  the  administrator  de  btmU  nan^  and 
authorizes  him  to  maintain  a  suit  for  its  recovery. 

The  provisiops  on  the  subject  as  codified  are  found  in  section 
6020  of  the  Revised  Statutes.  By  this  section  the  right  is  con- 
ferred on  an  administrator  appointed  in  the  place  of  one  who 
has  been  removed,  not  only  to  maintain  a  suit  against  his 
predecessor  and  the  sureties  on  his  bond  for  ^^all  the  personal 
effects  and  assets  of  the  estate  unadministered,"  but  also  for 
"all  damages  arising  from  the  maladministration  or  omission'' 
of  such  predecessor.  So  that,  whether  or  not  we  regard  the 
liability  of  an  executor  or  administrator  to  the  estate,  for  as- 
sets that  he  has  received  and  converted  to  his  own  use,  as 
itself  an  asset  of  the  estate  {Braum  v.  State,  23  Kan.  235), 
there  can  be  no  question  but  that  such  conversion  is  malad- 
ministration for  which  he  and  his  sureties  are  liable  in  dam- 
ages upon  his  bond  at  the  suit  of  his  successor  in  the  trust 

The  question  should,  however,  be  regarded  as  settled  by  the 
decision  in  Slagle  v.  Entrehiny  44  Ohio  St.  687,  where  it  was 
held   that^  under  section  6020  of  the  Revised  Statutes,  an 
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appointed  to  fiU  the  place  of  an  executor  or  ad- 
ministrator who  has  resigned  or  been  removed  is  entitled  to 
receive  from  the  latter  his  indebtedness  to  the  estate  on  ac- 
count of  assets  received  and  converted  to  his  own  use,  and 
may  maintain  an  action  upon  the  administration  bond  of  the 
former  executor  or  administrator  and  his  sureties  to  recover 
the  same.    The  authorities  are  there  collected. 

In  legal  propriety  there  is  no  such  office  as  an  administra- 
tor de  bawU  non  under  our  statute  regulating  the  settlement  of 
the  estates  of  deceased  persons.  An  administrator  appointed 
to  fill  the  place  of  a  personal  representative,  who  has  resigned 
or  been  removed,  is  the  successor  in  the  trust  of  his  predeces- 
sor, and  is  clothed  with  all  the  rights  of  the  estate  he  is  ap- 
pointed to  administer,  and  is  therefore  entitled  to  recover  the 
indebtedness  of  his  predecessor  to  the  estate  for  assets  received 
and  converted  to  his  own  use,  as  well  as  for  such  as  remain  in 
specie. 

2.  The  sureties  upon  the  second  bond  having  been  relieved 
by  the  court  upon  the  motion  of  one  of  them,  the  principal, 
Pomerene,  was  required  to  give  a  new  bond,  which  he  did  by 
executing  the  one  in  suit  with  the  defendant  H.  H.  Hatch  and 
the  intestate  of  the  defendant  Harriet  L.  Foster  as  sureties 
thereon;  and  the  court  having  found  that  prior  to  this  time 
the  executor  had  collected  all  the  assets,  and  converted  them 
to  his  own  use,  it  is  now  claimed  that  the  sureties  on  the  bond 
in  suit  are  not  liable  therefor.  In  other  words,  their  claim  is, 
that  they  are  only  liable  for  such  assets  as  were  converted  by 
the  executor  after  the  execution  of  the  bond  on  which  they 
are  sureties,  and  that  the  sureties  on  the  prior  bonds  are  alone 
liable  for  such  as  were  converted  before.  This  we  think  is 
not  tenable.  The  case  relied  on,  Eickelberger  v.  G^om,  42 
Ohio  St  649,  is  not  in  point.  There  the  suit  was  on  the  first 
bond  that  had  been  given  by  a  guardian,  and  the  sureties  on 
it  were  held  liable  for  an  embezzlement  of  the  funds  by  the 
guardian  before  the  second  bond  was  given.  All  that  is  there 
said  as  to  the  liability  of  the  sureties  upon  the  second  bond 
-was  outside  of  the  case,  and  mere  obiter.  The  obligation  of  the 
bond  is  the  thing  to  be  considered.  It,  among  other  things, 
stipulates  that  the  executor ''  shall  administer,  according  to 
law  and  to  the  will  of  the  testatrix,  all  her  goods,  chattels, 
«tc.,  which  shall  at  any  time  come  to  the  possession  of  the 
eaid  executor."  The  discharge  of  this  obligation  required 
that  the  executor  should  administer  the  estate  as  required  by 
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the  law  and  the  will,  or  deliver  it  to  his  aneceBSor  to  be  so 
administered,  should  he  resign  or  be  removed.  The  fact  that 
prior  to  executing  the  bond  he  had  converted  the  assets  to  his 
own  use  in  no  way  affected  the  obligation  to  account  for  all 
that  had  been  received  by  him  belonging  to  the  estate;  and  it 
was  to  secure  this  obligation  that  the  bond  was  required  and 
given.  There  has  been,  it  seems,  no  direct  decision  upon  the 
question  by  this  court,  but  what  has  been  said  is  supported 
by  the  general  current  of  the  decisions  in  the  other  states: 
Seofield  v.  ChurehUl,  72  N.  Y.  565;  Pinkstaff  v.  PeapU,  69  111. 
148;  Choate  v.  ArHngtan,  116  Mass.  652;  Brawn  y.  State,  23 
Kan.  286;  Bobo  v.  Vaideny  20  S.  C.  271;  Mwri$  y.  Morris,  9 
Heisk.  814. 

In  Pinkstaff  y.  People,  eupra,  it  is  said:  *' Whether  he  [the 
administrator]  had  in  fact  used  the  trust  funds  or  not,  when 
this  [the  second]  bond  was  given,  they  were,  in  the  eye  of  the 
law,  then  in  his  hands  to  be  administered,  and  the  bond  was 
given  as  security  that  they  should  be  so  administered."  And 
in  Brown  v.  State,  eupra^  it  is  said  that  the  liability  of  an  ad- 
ministrator to  an  estate  for  amounts  he  has  received  and  con- 
verted to  his  own  use  is  *' assets  in  his  hands  belonging  to  the 
estate,''  which  it  is  his  duty  to  «ciake  available  to  the  estate, 
as  required  by  law.  Some  of  the  authorities  are  to  the  effect 
that  where  a  surety  on  an  administrator's  bond  petitions  for 
relief,  and  a  new  bond  is  required  and  given,  the  second  bond 
becomes  the  primary  security,  not  only  as  to  the  surety  who 
petitioned,  but  also  as  to  the  other  sureties  on  the  first  bond: 
Bobo  V.  Vaiden,  and  Morris  v.  Morris,  supra. 

Whether  the  sureties  upon  the  bond  in  suit  have  the  right 
to  compel  contribution  from  the  sureties  upon  both  or  either 
of  the  other  bonds,  need  not  now  be  determined.  It  is  suffi- 
cient to  determine,  as  we  now  do,  that  they  are  liable  to  the 
present  administrator  upon  the  bond  given  by  them  for  the 
entire  indebtedness  of  the  executor  to  the  estate  for  whose 
faithful  administration  of  its  assets  they  bound  themselves  as 
sureties.  There  is  n6  privity  of  contract  between  them  and 
the  sureties  upon  the  prior  bonds,  and  any  remedy  they  may 
have  against  them  must  be  sought  in  a  proper  suit  for  that 
purpose:  Choate  v.  Arrington,  supra.  This  is  an  action  foi 
money  only,  and  they  have  no  right  to  insist  that  a  proper 
judgment  against  themselves  should  be  delayed  until  they 
may  be  able  to  recover  from  another  a  part  of  what  has  been 
adjudged  against  themselves. 
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It  is  also  argued  that,  at  the  time  the  bond  in  suit  was  given, 
Pomerene  held  the  assets  as  trustee  under  the  will  by  which 
he  was  authorized  to  invest  them  for  the  benefit  of  Mrs.  Shriven 
It  is  a  sufficient  answer  to  this  to  say  that  he  never  qualified 
as  such  trustee,  and  no  such  investment  was  made.  He  can- 
not  therefore  be  regarded  as  having  acted  in  any  other  capa- 
city than  as  executor:  Prior  v.  Talbot^  10  Cush.  1.  Moreover, 
the  sureties  on  the  bond  in  suit  are  estopped  from  asserting 
that  he  had  ceased  to  be  an  executor,  and  was  only  a  trustee. 
In  all  cases  where  the  condition  of  a  deed  has  reference  to  any 
particular  thing,  the  obligor  shall  be  estopped  to  say  there  is 
no  such  thing:  DouglctM  v.  Scoit^  5  Ohio,  195. 

Judgment  affirmed.  

Suamxs. — Where  there  are  two  Mts  of  earetiei  of  an  ezeeator  or  ad« 
Binistntor  upon  bonds  given  at  different  timet,  both  sete  avo  answerable 
for  breaches  committed  prior  to  the  execution  of  the  second  bond:  Dugger  ▼• 
Wfigkl,  51  Ark.  232:  14  Am.  St  Rep.  4S. 

LiABn^mr  op  SnasTiis  on  SaooissiTi  Bonds:  Bxtended  note  to  Oraym 
T.  OormmmweaUh,  10  Am.  St.  Rep.  84S-S60;  (7oim^  qf  Pkm  t.  WiUard,  » 
Iflnn.  125;  12  Am.  St  Rep.  622. 

As  TO  THB  ExTXRT  OP  THS  LiABnjTT  OP  SvRKms  npott  the  bonds  of 
ezeontors  and  administrators:  Note  to  Commonwealth  ▼.  Stub,  51  Am.  I>ee. 
519  et  seq.;  Deobdd  ▼.  Oppermant  111  N.  Y.  531;  7  Aul  St  Rep.  76a 

SucoissiVB  Administbations.  —  Failure  of  an  administrator,  who  has 
saooeeded  a  former  administrator,  to  collect  from  his  predecessor  a  balanoa 
due  from  him  to  the  estate  upon  the  settlement  of  his  aooonnts  as  adminis- 
trator, does  not  release  the  sureties  upon  the  bond  of  the  former  administn- 
tor  Ixom  their  responsibility  for  such  balance:  In  re  ConHoUy,  73  OaL  423L 
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iMMUNrrr  from  Snvici  of  Summons,  whsn  Pabtt  Bnteflbd  Ta  —  A 
person  attending  the  hearing  of  an  application  for  an  injunetion  in  a 
ease  in  which  he  is  interested  as  a  party,  in  a  jurisdiction  outside  of  that 
of  his  residence,  ii  privileged  from  the  service  of  summons  while  going 
to,  remaining  at,  and  returning  from  the  place  of  such  hearing. 

Motion  to  quash  summons.  Julius  Lembeck  commenced 
an  action  against  E.  E.  Andrews  in  the  common  pleas  of  Me- 
dina County,  and  applied  for  a  temporary  injunction  therein. 
Being  unable  to  obtain  a  hearing  before  either  of  the  judges 
of  that  subdivision,  he  served  on  Andrews  a  notice  of  an  in* 
tended  application  to  one  of  the  judges  within  the  district,  at 
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his  place  of  residence  in  Cuyahoga  Coanty,  for  such  injunc- 
tion. The  application  was  accordingly  made.  Andrews,  on 
the  advice  of  his  counsel  that  his  presence  might  be  needed, 
attended  the  hearing.  After  the  hearing  was  had,  and  before 
he  had  time  to  leaye  for  home  by  the  first  train,  he  was  served 
with  a  summons  issued  from  the  court  of  common  pleas  of 
Cuyahoga  County,  in  an  action  brought  against  him  by  Lem- 
beck,. Lembeck  used  no  fraud,  nor  had  he  any  intention  of 
bringing  Andrews  into  Cuyahoga  County  for  the  purpose  of 
securing  the  service  upon  him.  The  common  pleas,  on  mo- 
tion, quashed  the  summons,  and  dismissed  the  action.  The 
circuit  court  reversed  this  order,  and  this  proceeding  ia  prose- 
cuted to  reverse  this  judgment  of  reversaL 

BaynUmf  Halef  and  Horry  for  the  plaintiff  in  error. 

JJendtfrton,  Kline^  and  TbSea,  for  the  defendant  in  eiror. 

Owen,  C.  J.  The  sole  question  for  our  determination  is, 
whether  a  person  attending  the  hearing  of  an  application  for 
an  injunction  in  a  case  in  which  he  is  interested  as  a  party,  in 
a  jurisdiction  outside  of  that  of  his  residence,  is  privileged 
from  the  service  of  summons  while  going  to,  remaining  at,  and 
returning  from  the  hearing  of  such  application. 

The  question  is  one  which  profoundly  concerns  the  free  and 
tinhampered  administration  of  justice  in  the  courts.  That 
«uitors  should  feel  free  and  safe  at  all  times  to  attend,  within 
«ny  jurisdiction  outside  of  their  own,  upon  judicial  proceed- 
ings in  which  they  are  concerned,  and  which  require  their 
presence,  without  incurring  the  liability  of  being  picked  up 
<and  held  to  answer  some  othor  adverse  judicial  proceeding 
against  them,  is  so  far  a  rule  of  public  policy  that  it  has  re- 
ceived almost  universal  recognition  wherever  the  common  law 
is  known  and  administered:  Lyell  v.  Goodwin^  4  McLean,  29; 
MiUs  V.  McCvUoxi^gh,  1  Binn.  77;  Bolton  v.  Martin,  1  Dall.  296; 
Hayes  v.  Shields,  2  Yeates,  222;  Wetherill  v.  Seitzinger^  1  Miles, 
287;  Oreer  v.  Youngsj  17  111.  App.  106;  Halsey  v.  Stewart,  4 
N.  J.  L.  366;  Huddison  v.  Prizer,  9  Phila.  65;  Holmes  v.  Net- 
son,  1  Id.  217;  Matthews  v.  Tufts,  87  N.  Y.  568;  In  re  Healey, 
53  Vt.  694;  38  Am.  Rep.  713;  Juneau  Bank  v.  McSpedan,  5 
Biss.  64;  Anderson  v.  Rountree,  1  Finn.  115;  Lamkin  v.  Star- 
key,  7  Hun,  479;  Dungan  v.  Miller,  37  N.  J.  L.  182;  Seaver  v. 
Robinson,  3  Duer,  622;  Merril  v.  George,  23  How.  Pr.  831;  Cols 
v.  Hawkins,  Andrew,  275;  Parker  v.  HoUhkiss,  1  WalL  Jr.  269; 
Person  v.  Grier,  Q6  N.  Y.  124;  23  Am.  Rep.  86. 
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The  contention  that  the  application  of  this  principle  should 
be  or  is  confined  to  cases  where  the  suitor  is  served  with  pro- 
cess, while  attending  upon  judicial  proceedings  without  his 
state,  is  not  supported  by  sufficient  force  of  reason  to  justify 
the  distinction.  The  cases  may  differ  in  degree,  but  not  in  tha 
principle  involved. 

It  is  maintained,  however,  that  in  this  state  the  subject  is 
regulated  and  the  question  determined  by  statute;  that  sections 
S022  to  5030,  inclusive,  fix  .the  rights  of  parties  litigant  as  to 
the  jurisdiction  within  which  defendants  may  be  served  and 
required  to  answer.  It  is  conceded  that  none  of  these  pro- 
visions affect  or  apply  to  the  case  at  bar.  Section  5031,  it  is 
asserted,  applies  to  all  other  actions  of  eyery  kind.  It  pro- 
vides: "  Every  other  action  must  be  brought  in  the  county  in 
which  a  defendant  resides  or  may  be  summoned,  except  ac- 
tions against  an  executor,  administrator,  guardian,  or  trustee,'* 
etc. 

It  is  maintained,  further,  that  if  other  evidence  were  required 
that  the  entire  matter  of  immunity  from  service  of  a  summons 
was  intended  to  be  covered  by  statute,  it  is  furnished  by  those 
provisions  which  regulate  immunity  from  civil  arrest 

Section  6457  designates  particularly  all  the  persons  who 
shall  either  absolutely,  or  at  certain  times,  be  privileged  from 
arrest,  and  it  includes  ''  all  suitors  ....  while  going  to,  at- 
tending, or  returning  from  court."  Section  5458  fixes  the  time 
and  places  which  shall  be  free  from  the  disturbance  liable  to 
follow  from  an  arrest. 

Section  5459  provides:  ''Nothing  in  this  subdivision  con- 
tained shall  be  construed  to  extend  to  cases  of  treason,  felony, 
or  breach  of  the  peace,  or  to  privilege  any  person  herein  speci- 
fied firom  being  served  at  any  time  with  a  summons  or  notice 
to  appear;  and  all  arrests,  not  contrary  to  the  provisions  herein 
contained,  made  in  any  place,  or  on  any  river  or  watercourse 
within  or  bounding  upon  the  state,  shall  be  deemed  lawful." 

Counsel  for  defendant  in  error  say,  concerning  the  foregoing 
provision:  ''This  language,  taken  in  connection  with  the  other 
sections  already  alluded  to,  would  seem  to  admit  of  no  doubt 
that  the  legislature  fully  considered  the  entire  subject  and  at- 
tempted to  regulate  it;  and  in  so  doing  recognized  that,  while 
the  arrest  of  a  suitor  during  the  progress  of  his  suit,  and  for  a 
reasonable  time  in  going  to  i^nd  returning  from  it,  might  sub- 
ject him  to  serious  interruption,  the  service  of  summons  in  a 
civil  action  could  have  no  such  effect." 
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We  shall  see  that  thb  view  has  not  been  adopted  by  the 
jadiciary  of  our  state.  In  Campion  v.  Wilder,  40  Ohio  St.  130, 
Wilder,  a  citizen  of  Pennsylvania,  was  extradited  from  that 
state  upon  a  requisition  issued  by  the  governor  of  Ohio,  upon 
application  of  Compton,  in  a  criminal  prosecution  instituted 
by  him  in  Hamilton  County.  After  Wilder  had  entered  into 
a  recognizance  to  appear  before  the  court  of  common  pleas  at 
its  then  next  term,  and  before  conviction,  and  before  he  had 
an  opportunity  to  return  to  his  home,  he  was  served  with  both 
a  summons  and  an  order  of  arrest  issued  in  a  civil  action 
brought  by  Compton  against  him  in  Hamilton  County.  On 
motion,  not  only  the  order  of  arrest,  but  the  summons,  was  set 
aside.  If  the  position  of  counsel  is  well  chosen,  the  summons 
was  improperly  set  aside.  The  court  held,  however,  and  we 
think  correctly,  that  both  the  order  and  summons  were  right* 
fully  set  aside. 

If  the  contention  of  counsel  is  sound,  the  statutes  above 
cited  have  provided  for  those  cases  where  parties  are  decoyed 
by  trick  and  subterfuge  from  their  own  into  a  strange  juris- 
diction to  be  then  called  upon  to  answer  to  the  suit  of  some 
adventurer;  for  surely  the  latter  of  these  provisions  is  broad 
enough  to  cover  such  cases. 

We  are  unanimously  of  the  opinion,  however,  that  the  gen* 
eral  assembly  neither  intended  nor  attempted  to  comprehend 
within  the  purview  of  these  enactments  cases  where  service  of 
summons  is  procured  and  made  in  fraud  of  the  law,  or  cases 
like  the  one  at  bar  (admitted  to  be  free  of  active  fraud),  where 
the  tendency  is  to  impede  or  embarrass  the  free  and  complete 
administration  of  justice  in  the  courts. 

The  authorities  already  cited  hold  that  privilege  from  the 
service  of  summons  has  existed  from  time  immemorial,  and 
has  been  upheld  by  both  the  federal  and  state  courts.  The 
rule  of  law  announced  by  them  with  such  unanimity  ought 
not  to  be  considered  to  have  been  abrogated  by  any  implica- 
tion from  the  language  used  in  section  5459.  As  the  oourt 
say  in  Anderson  v.  Rountree^  1  Piun.  116:  '^It  is  a  princi« 
pie  of  common  law  that  privileges  are  not  to  be  taken  away 
by  the  general,  comprehensive  words  of  a  statute;  we  cannot 
do  by  construction  what  is  not  clearly  authorised  by  the  legis- 
lature." 

Sedgwick,  in  his  work  on  statutory  and  oonstitational  law, 
page  818,  says:  **An  ancient  and  settled  system  ought  not  I0 
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be  overturned,  except  by  clear,  unambiguous,  and  peieniptory 
language.'' 

In  Matthews  v.  TuftSy  87  N.  Y.  568,  the  court  said:  "This 
immunity  does  not  depend  upon  statutory  provisions." 

The  court  in  LamHn  v.  Starhey,  7  Hun,  479,  said:  "The 
court  has  power  independently  of  the  statute  to  protect  its 
officers,  suitors,  and  witnesses  from  molestation  by  means  of 
process  from  the  court;  this  special  protection  is  afforded  for 
the  sake  of  public  justice." 

Our  conclusion  is,  that  the  language,  "  served  at  any  time 
with  a  summons  or  notice  to  appear,"  in  section  5459,  cited 
«upra,  and  "may  be  summoned,"  etc.,  in  section  5031,  tupra, 
is  to  be  held  to  contemplate  such  a  service  of  summons  as, 
according  to  the  course  of  proceedings  at  the  common  law 
(where  eapioi  corresponded  in  its  uses  to  our  summons),  is 
free  from  the  objection  that  it  is  either  in  active  fraud  of  the 
law,. or  tends  to  impede  or  embarrass  the  administration  of 
public  justice,  by  deterring  suitors  from  freely  attending  upon 
all  proceedings  which  concern  them  or  require  their  presence. 
This  language  contemplates  such  process  and  such  service  as, 
by  well-known  principles,  constitute  "good  service." 

The  service  upon  Andrews  was  in  clear  violation  of  ibis 
salutary  rale,  and  was  properly  quashed  by  the  court  of  com- 
mon pleas.  In  reversing  this  judgment  the  circuit  court 
erred,  and  for  this  error  the  judgment  of  the  circuit  court  is 
reversed.  ^^___ 

Pvoom.  —  Serrioe  of  proean  upon  one  does  not  confer  juziidiction  oror 
bit  penon  wh«n  ho  hM  boon  decoyed  within  tho  Jurisdiction  for  the  pnrpoio 
of  oonrioo  upon  him:  DmUap  t.  Oodp,  31  Iowa,  260;  7  Am.  Rep.  129,  and 
■Ota  1S6;  8ieek  r.  Bate$,  8  Aiken,  338;  16  Am.  Dec  720,  and  note  723-726. 
8o  tho  loaldent  of  ono  state,  going  into  another  atate  as  a  witness  in  an 
action  in  which  he  is  a  party,  cannot  be  legally  served  with  a  summons  at 
tho  snit  of  the  party  plaintiff  in  the  action  he  goes  to  defend:  WUmm  t.  Donh 
tfUMMb  117  Ind.  866;  10  Am.  St.  Rep.  48,  and  note,  in  which  U  dted  Vam 
Horn  T.  Oned  Wuimm  Mfg.  Cb^  37  San.  623;  FtSblmmam  t.  SdmotOt^  69 
To.  334 
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West  v.  Wbtbr. 

[4S  Ohio  Stats,  68.] 

Bsm  Am  PBOfm  or  EstAn  in  Coioioiv,  Liabujtt  or  Co-tbhakt  to 
AooooOT  worn, — Under  the  Ohio  staiate,  the  rolantafy  And  profitable 
VMb  oeonpatioo,  and  enjoyment  by  a  tenant  in  oominon  of  the  common 
estate  ereatee  a  liability  ai^net  him  to  acoonnt,  aooording  to  the  jnatioe 
and  eqaity  of  the  eaae»  to  the  oat-tenant,  ae  for  hie  ihare  of  the  renta 
and  fnrofiti  reeeired  by  the  former.  And  if  the  ooeapying  tenant  neea 
and  enjoye  the  profltaUe  poeeewion  of  lands  belonging  to  the  oommoa 
estate  for  the  pnrpoee  of  paetoring  his  oattle,  it  will  be  no  defense  to  an 
action  to  aooonnt  that  he  had  sufficient  pastorage  of  his  own  for  his  cat- 
tle^ and  did  not  need  said  land  for  that  purpose. 

TnrAiiT  nr  Ck>iaioK  hot  Liable  for  Interest  whxn.  —  Where  no  demand 
is  made  npon  the  oooopying  tenant  in  common*  either  for  possession  of 
the  oommon  estate  or  for  the  value  of  the  nse  thereof  before  the  com- 
mencement of  an  action  against  him  by  his  oo-tenant  to  rscover  for  the 
nse,  he  is  not  liable  to  account  for  interest  npon  the  amonnt  found  due 
to  his  oo-tenant  for  snch  nse. 

Suit  for  partition  of  real  estate,  and  for  an  aocoant  of  the 
rents  and  profits  received  by  the  defendant  below,  A.  P.  West^ 
a  tenant  in  possession  of  the  lands.  The  plaintiiOf  and  defend- 
ants were  tenants  in  common  of  abont  146  acres  of  land,  of 
which  about  100  acres  were  in  pasture,  and  the  rest  in  woods. 
A.  P.  West  owned  the  land  adjoining,  and  there  was  no  fence 
between  his  land  and  the  land  described  in  the  petition.  He 
pastured  cattle  on  his  land,  and  without  erecting  a  partition 
fence  he  could  not  have  used  his  own  pasture,  unless  he  per- 
mitted his  cattle  to  pasture  upon  the  land  described  in  the 
petition.  His  cattle  fed  upon  the  land  in  question  during  the 
several  years  that  he*  was  in  possession,  but  (le  did  not  culti* 
vate  or  crop  the  premises,  or  receive  any  rent  for  it  from  oth- 
ers. He  did  not  occupy  the  premises  adversely  to  any  of  his 
co-tenants,  nor  did  he  exclude  any  of  them  from  the  possession 
thereof.  The  premises  were  not  leased  to  him,  nor  did  any  of 
his  co-tenants  ask  or  demand  possession  of  the  premises,  or 
any  share  of  the  rents  and  profits  thereof  before  the  com- 
mencement of  this  suit  The  court  found  that  defendant 
West  should  account  to  the  other  tenants  in  common  for  his 
use  and  occupation  of  the  real  estate  described  in  the  petition^ 
with  interest  on  the  annual  installments  of  rent  to  date,  and 
rendered  judgment  accordingly.  This  proceeding  is  brought 
to  reverse  said  judgment. 

8ted  and  Houghs  for  the  plaintiff  in  error. 

N^wby  and  MorroWj  for  the  defendants  in  error. 
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OwKNy  0.  J.  The  principal  question  in  the  case  involves  a 
oonstraotion  of  section  6774  of  the  Bevired  Statutes,  irhich 
provides  that  ^one  tenant  in  common  or  coparcener  may  re- 
cover from  another  his  share  of  the  rents  and  profits  received 
by  such  tenant  in  oommon  or  coparcener  from  the  estate,  ac- 
cording to  the  justice  and  equity  of  the  case/'  etc.  The  fact 
that  no  such  remedy  was  available  at  common  law  led  to  the 
enactment  of  the  statute  of  Anne  (4  Anne,  c.  16,  sec.  27)f 
which  provides  that  ^'  actions  of  account  shall  and  may  be 
brought  and  maintained  ....  by  one  joint  tenant  and  ten- 
ant in  common,  ....  against  the  other,  as  bailiff  for  receiv- 
ing more  than  comes  to  his  just  share  or  proportion,"  etc. 

It  i&  contended  by  the  plaintiff  in  error  that  neither  this 
statute  nor  our  own  authorizes  a  recovery  by  the  out-tenant 
against  the  tenant  in  possession  for  the  value  of  the  mere  use 
and  occupation  of  the  joint  estate.  There  are  cases  which 
seem  to  sustain  this  construction  of  the  statute  of  Anne,  supra, 
where  the  tenant  in  possession  is  to  be  regarded  as  a  bailiff  of 
the  out-tenants.  A  bailiff  in  husbandry  was,  at  the  common 
law,  one  appointed  by  a  private  person  to  collect  his  rents  and 
manage  his  estates:  Bac.  Abr.  The  leading  English  case 
which  holds  that  mere  use  and  occupation  by  a  tenant  in 
common  did  not  create  a  liability  against  him  to  his  co-ten- 
ants is  Hendenan  v.  Easen,  17  Ad.  &  B.,  N.  8.,  701,  718.  The 
court  says:  **  It  is  to  be  observed  that  the  statute  -does  not 
mention  lands  or  tenements,  or  any  particular  subject.  Every 
case  in  which  a  tenant  in  common  receives  more  than  his 
share  is  within  the  statute,  and  account  will  lie  when  he  does 
receive,  but  not  otherwise.  It  is  to  be  observed,  also,  that  the 
receipt  of  issues  and  profits  is  not  mentioned,  but  simply  the 
receipt  of  more  than  comes  to  his  just  share;  and  further,  he 
is  to  account  when  he  receives,  not  takes,  more  than  comes  to 
his  just  share."  Further  construing  the  language  of  the  stat- 
ute, the  court  concludes  that  use  and  occupation  merely  do 
not  render  the  possessory  tenant  in  common  liable  to  his  co- 
tenants.  It  will  be  observed  that  the  word  "  profits,"  whose 
absence  from  the  statute  of  Anne  is  made  prominent  by  the 
court,  is  supplied  in  our  statute.  This  construction  of  the 
English  statute  has  been  followed  in  this  country  in  Sargent 
T.  Par$on»f  12  Mass.  149;  Woolever  v.  Knapp^  18  Barb.  265; 
Crane  v.  Waggoner^  27  Ind.  62;  89  Am.  Dec.  693;  Ragan  v. 
McCoy^  29  Mo.  867;  and  other  cases.  A  different  view  was 
taken  of  the  same  question  in  Thompson  v.  Boatick^  1  McMulL 
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Eq.  75,  where  the  court  Bays  that  *'to  cultivate  and  have  the 
use  of  lands  is  to  receive  the  rents  and  profits,  though  the  oc- 
cupier is  his  own  tenant,"  etc.  In  Early  v.  Friend^  16  Gratt. 
47,  78  Am.  Dec.  649,  the  judge,  speaking  for  the  court,  says: 
*'  With  all  deference  to  the  court  of  exchequer  chamber,  I 
think  the  construction  they  put  upon  the  word  'receiving'  ia 

too  technical  and  narrow,  at  least,  for  our  country I 

do  not  see  the  force  of  the  distinction  drawn  by  that  court  be- 
tween the  words  'receive'  and  'take,'  in  this  connection.  I 
think  the  word  'receiving,'  in  the  statute,  literally  means  a 
receiving  of  profits  as  well  by  use  and  occupation  as  by  rent- 
ing out  the  property."  This  view  is  taken  in  ShieU  v.  Starl^ 
14  6a.  429;  and  in  a  recent  case  in  Vermont,  Hayden  v.  Jfisr- 
rjtt,  44  Vt.  386,  8  Am.  Rep.  872,  where  the  court  say:  '^  It  is 
safe  to  say  that  where  the  occupancy  of  one  tenant  in  common 
is  beneficial,  and  at  a  profit  to  such  occupant,  and  is  entire 
and  exclusive,  he  is  bound  to  account  to  his  co-tenant  for 
what  he  has  received  by  such  occupancy  more  than  his  just 
proportion."    We  think  this  the  better  view. 

The  question  does  not  rest,  however,  upon  a  construction  of 
the  statute  of  Anne,  nor  upon  its  assumed  similarity  with  our 
own.  In  framing  the  latter,  the  general  assembly  departed 
from  the  phraseology  of  the  English  statute.  The  language, 
which  in  the  latter  limited  the  liability  of  the  tenant  in  pos- 
session to  that  of  bailifiP,  is  omitted.  The  words  "  rents  and 
profits  "  are  added.  Then  we  are  not  at  liberty  to  conclude 
or  say  that  the  words  "according  to  the  justice  and  equity  of 
the  case  '*  were  added  without  a  purpose.  This  court  has  said 
in  Ctmard  v.  Canard^  38  Ohio  St  467,  construing  this  statute: 
*'The  action  given  by  the  statute  is  a  'civil  action'  for  rents 
and  profits  'received'  by  a  co-tenant  in  excess  of  his  full  share, 
'according  to  the  justice  and  equity  of  the  case.'  The  case 
made  upon  this  record  is  not  an  action  for  the  recovery  of 
money  merely,  but  for  an  account  according  to  the  principles 
of  equity,  in  which  neither  party  had  a  right  of  trial  by  jury. 
In  this  respect,  at  least,  our  statute  differs  from  the  English 
statutes  of  4  Anne,  chapter  16,  section  27,  which  gave  an  ac- 
tion at  law  against  a  co-tenant  as  bailifif." 

Wq  conclude  that  the  voluntary  and  profitable  use,  occupa- 
tion, and  enjoyment  by  a  tenant  in  common  of  the  common 
estate  creates  a  liability  against  him  to  account  to  the  oui- 
tenant  as  for  his  share  of  the  rents  and  profits  received  by  tiM 
fiurmer,  according  to  the  justice  and  equity  of  the  case. 
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2.  It  is  maintained,  however,  that  in  the  peculiar  circum- 
stances  of  the  case  at  bar  the  judgment  against  the  plaintiff 
in  error  is  wholly  without  equity.  The  lands  occupied  by 
him  adjoined  his  own,  and  there  was  no  partition  fence  be- 
tween them;  he  had  ample  pasture  of  his  own,  and  for  the 
cattle  pastured  upon  the  common  estate,  and  did  not  need  the 
pasturing  with  which  he  was  charged.  Nevertheless,  he  did 
use  the  lands,  and  the  value  of  that  use  was  '$150  per  year. 
What  effect  the  trial  court  gave  to  the  conscious  possession 
of  these  lands,  as  shown  by  the  fact  that  'Muring  different 
years  of  the  time  he  was  in  possession  he  fed  his  cattle  on  the 
wood-land  of  the  premises  described  in  the  petition,"  we  are 
not  permitted  to  know.  If  he  voluntarily  used  and  enjoyed 
the  profitable  possession  of  the  lands,  it  would  not  seem  to  be 
a  defense  against  an  action  to  account  that  he  did  not  need 
them, —  that  he  had  sufficient  pasturage  of  his  own  for  his 
cattle. 

The  trial  court  was  called  upon  to  deal  with  all  the  facts 
according  to  principles  of  equity,  and  while  this  case  seems  at 
first  view  to  sound  in  hardship,  we  cannot  say  that  it  is  suffi- 
ciently clear  to  us  that  the  court  so  far  ignored  the  justice  and 
equities  of  the  case  as  to  justify  us  in  reversing  its  judgment 

8.  Was  there  error  in  charging  the  interest? 

The  plaintiff  in  error  was  in  no  sense  in  default.  His  pos- 
session of  the  common  estate  was  rightful.  No  demand  was 
made  upon  him  for  its  possession,  nor  for  the  value  of  the  use 
until  the  suit  was  brought.  The  claim  was  one  as  for  un- 
liquidated damages.  There  was  no  warrant  for  charging  him 
with  interest  upon  each  annual  installment  of  the  yearly  rental 
value  of  the  lands.  In  this  there  was  error,  for  which  the 
judgment  is  modified  by  deducting  the  interest  included  in  the 
judgment,  and  as  thus  modified,  the  judgment  is  affirmed. 


Oo/nofANOT  —  RsNTti  AND  pRoriTB.  — As  between  oo-texuuita,  the  ooonpy* 
ing  tenant  is  liable  for  rent;  bnt  by  making  improvements  upon  the  common 
estate  he  is  not  liable  for  increased  rent  thereby;  and  he  cannot  recover  of 
his  oo-tenaats  compensation  for  such  improvements:  Atmelif  v.  De  Scnuntre, 
96  &  G.  497;  4  Am.  St.  Bep.  725^  and  cases  cited  in  note,  as  to  the  liabUity 
of  an  occupying  tenant  in  common  for  rents  and  profita.  But  in  the  case  of 
ffamb^  V.  Wail,  48  Ark.  185,  3  Am.  St.  Bep.  218,  it  was  decided  that  the 
sole  use  and  ooonpation  of  common  property  by  one  tenant  in  common  does 
aot»  of  itself  render  the  tenant  liable  for  rent  to  bis  oo-tenants;  but  cos  co> 
tenant  rsceiving  more  of  the  rents  and  profits  from  the  oommon  estate  tfasft 
his  share  is  liabls  to  his  oo-tenaats  in  an  action  of  aoooonit  Ay  ▼•  PayM^  tl 
Va.  757. 
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Iwnmmn,  —  Aa  to  laleratk  depradmg  upon  dsmtud:  Note  to  SeOeek  t. 
JWmA,  6  Am.  Doa  IH  IW.  Whort  renti  an  ooUooted  I17  out  tnaot  Im 
oommon,  his  oo-tanaat  may,  ia  an  aetion  for  numay  had  and  raoaiTed  to  him 
Wf,  reoorar  lila  proportioii,  with  intareat  tharaon,  withoot  havivg  auda  a 
daoMiidi  Nota  to  Von  Rtmmdmtr  t.  JemU^  51  Id.  277. 


Dunn  v.  Agbioultubal  Sooiett. 

[«  One  8tati»  IILJ 

LlABIUIT  OF  AOBIOOITDSAL  SocmT  lOR  NMUQIirOB  OAUIIMa  PRSaOHAL 

Iv/URT.  —  An  agrienltiiral  aooiaty,  organiiad  ondar  tha  atatates  of  Ohic^ 
which  oonatniota  on  its  fair-gromidB  aeata  for  tha  oaa  of  its  patroaa,  ia 
liable,  in  its  corporate  capacity,  to  an  aetion  for  damagea  by  a  person 
who^  while  attendiog  a  fair  held  by  it^  and  rightfolly  ocenpying  one  of 
its  seats,  sustains  a  personal  injury  by  reaaon  of  tha  aodaty's  negHganoa 
in  the  constmotion  of  the  saata. 

Action  to  recoTer  damages  for  personal  injuries  received 
by  the  plaintiff,  Rebecca  J.  Dunn,  brought  by  her  against  the 
Brown  County  Agricultural  Society.  In  her  petition  she  al- 
leged that  the  defendant  was  a  corporation  duly  incorporated 
under  the  laws  of  Ohio;  that  as  such  corporation  it  held  its 
annual  fair  in  the  month  of  October,  1880,  to  which  the  pub- 
lic were  generally  invited;  that  plaintiff  attended  said  fair, 
and  paid  for  permission  to  enter  the  society's  grounds,  and 
witness  the  exhibition  of  stock  and  products  on  exhibition; 
that  theretofore  the  defendant  had  prepared  seats  for  the  ao- 
oommodation  of  its  patrons  and  persons  attending  its  fairs, 
and  in  «**ecting  and  constructing  said  seats  was  guilty  of  gross 
carelessness  and  negligence,  putting  into  their  construction 
unsound  and  weak  lumber;  that  the  plaintiff,  after  entering 
said  grounds  on  the  seventh  day  of  October,  1880,  was  greatly 
injured  by  the  breaking  of  the  seat  upon  which  she  was  sitting, 
causing  her  to  fall  a  distance  of  about  -five  feet,  without  any 
fault  or  negligence  upon  her  part;  that  both  bones  of  her  right 
fore-arm  were  dislocated,  and  she  was  otherwise  greatly 
bruised  and  injured  upon  her  arm  and  shoulder,  and  by  reap 
son  of  said  fall  and  injury  she  had  become  crippled  and  dis- 
abled permanently;  that  she  had  been  put  to  large  expense  in 
the  employment  of  physicians,  and  had  been  unable  to  per- 
form ordinary  work  by  reason  of  her  said  injury.  She  alleged 
damage  in  the  sum  of  three  thousand  dollars,  for  which  sum 
she  prayed  judgment.  The  answer  denied  '^all  negligence 
and  want  of  care  charged  in  the  petition/'  and  for  a  separata 
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and  second  defense,  alleged  that  the  defendant  was  ''a  oonnty 
agricultural  society  organised  under  an  act  of  the  legislature 
of  the  state  of  Ohio  entitled  an  act '  for  the  encouragement  of 
agriculture,  passed  February  28, 1846/  and  has  complied  with 
the  conditions  of  said  act,  and  performed  all  the  duties  made 
incumbent  on  it  thereby,  and  by  any  other  legislation  of  the 
state  passed  since  said  act.    It  has  been  such  agricultural 

society  of  Brown  County,  Ohio,  since  the day  of , 

A.  D.  1849,  until  the  present  time,  and  has  held  fairs,  paid  pre* 
miums,  received  moneys  from  the  treasurer  of  Brown  County, 
and  performed  all  other  duties  required  of  it  by  law  as  such 
agricultural  society  during  all  that  period."  The  plainti£f  de- 
murred to  this  second  defense,  on  the  ground  that  the  fitcts 
therein  stated  did  not  constitute  a  defense  to  the  action.  The 
demurrer  was  oyerruled,  and  the  plaintiff  declining  to  amend, 
her  petition  was  dismissed,  and  judgment  was  rendered  against 
her  for  costs.  The  district  court  affirmed  the  judgment,  and 
this  proceeding  in  error  is  prosecuted  to  obtain  the  reversal  of 
both  judgments. 

W.  W.  MeKnight,  for  the  plaintiff  in  error. 

No  brief  for  the  defendant  in  error. 

Williams,  J.  The  petition,  it  must  be  conceded,  states  a 
cause  of  action,  to  which  the  paragraph  of  the  answer  de- 
murred  to  is  no  defense,  unless  the  defendant  is  protected 
against  liability  for  its  negligence  by  the  law  under  which  it 
was  incorporated,  or  can  in  some  way  derive  such  protection 
from  it. 

There  is  a  class  of  public  corporations,  sometimes  called  civil 
corporations,  and  sometimes  qwui  corporations,  that,  by  the 
well-settied  and  generally  accepted  adjudications  of  the  courts, 
are  not  liable  to  a  private  action  in  damages  for  negligence  in 
the  performance  of  their  public  duties,  except  when  made  so 
by  legislative  enactment. 

Of  this  class  are  counties,  townships,  school  districts,  and 
the  like.  The  reason  for  such  exemption  from  liability  is,  that 
organisations  of  the  kind  referred  to  are  mere  territorial  and 
political  divisions  of  the  state,  established  exclusively  for  pub- 
lic purposes  connected  with  the  administration  of  local  govern- 
ment  They  are  involuntary  corporations,  because  created  by 
the  state,  without  the  solicitation,  or  even  consent,  of  the  peo- 
ple within  their  boundaries,  and  made  depositaries  of  limited 
political  and  governmental  functions,  to  be  exercised  for  the 
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public  good  in  behalf  of  the  state,  and  not  for  themselyes. 
They  are  no  less  than  public  agencies  of  the  state,  invested  by 
it,  of  its  own  sovereign  will,  with  their  particular  powers,  to 
assist  in  the  conduct  of  local  administration,  and  execute  its 
general  policy,  with  no  power  to  decline  the  functions  devolved 
upon  them  or  withhold  the  performance  of  them  in  the  mode 
prescribed,  and  hence  are  clothed  with  the  same  immunity 
from  liability  as  the  state  itself:  Board  of  Commistioners  v. 
MigheUy  7  Ohio  St.  119;  Finch  v.  Board  of  Education,  30  Id. 
37;  27  Am.  Rep.  414;  State  v.  Powers,  38  Ohio  St  64;  Bigdow 
V.  Randolph,  14  Gray,  641;  LUyyd  v.  Mayor  etc.,  6  N.  Y.  869; 
65  Am.  Dec.  347;  Bailey  v.  Mayor  etc.,  3  Hill,  631;  88  Am. 
Dec.  669;  Riddle  v.  Loche  and  CanaU,  7  Mass.  169;  Brown  v. 
South  Kennebec  Agricidtural  Soc,  47  Me.  276;  74  Am.  Dea 
484. 

This  rule  of  exemption,  however,  extends  no  further  than  its 
reason,  and  therefore  has  no  application  to  corporations  called 
into  being  by  the  voluntary  action  of  the  individuals  forming 
them  for  their  own  advantage,  convenience,  or  pleasure.  Cor- 
porations of  this  class,  which  are  but  aggregations  of  natural 
persons  associated  together  by  their  free  consent  for  the  better 
accomplishment  of  their  purposes,  are  bound  to  the  same  care 
in  the  use  of  their  property  and  conduct  of  their  affairs,  te 
avoid  injury  1o  others,  as  natural  persons;  and  a  disregard  or 
neglect  of  that  duty  involves  a  like  liability. 

When,  therefore,  it  is  determined  to  which  of  these  classes 
of  corporations  the  defendant  belongs,  a  decision  of  the  case  is 
reached;  and  to  do  this,  an  examination  of  the  statutes  under 
which  the  organization  of  the  defendant  was  effected  becomes 
necessary. 

The  act  of  February  28, 1846,  and  the  amendments  thereto, 
in  so  far  as  they  aid  this  inquiry,  in  substance  provide  that 
thirty  or  more  persons,  residents  of  the  county,  may,  by 
organizing  themselves  into  a  society  for  the  improvement  of 
agriculture,  adopting  a  constitution  and  by-laws  for  their  gov- 
ernment, and  appointing  the  customary  officers,  become  a  body 
corporate,  with  capacity  to  sue  and  be  sued,  "  and  perform  all 
such  acts  as  they  deem  best  calculated  to  promote  the  agri- 
cultural and  household  manufacturing  interests"  of  the  county 
and  state;  and  when  they  shall  pay  to  the  treasurer  of  the 
society,  '*by  voluntary  subscription,  or  fees  imposed  on  its 
members,  any  sum  of  money  in  each  year  not  less  than  fifty 
dollars,"  they  are  entitled,  upon  the  certificate  of  the  president* 
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verified  by  the  oath  of  the  treasurer,  to  the  effect  that  sach 
payment  has  been  made,  to  draw  from  the  county  treasury  an 
equal  amount,  but  not  to  exceed  two  hundred  dollars.  The 
societies  are  also  made  capable  *'of  holding  in  fee-simple  such 
real  estate  as  they  have  purchased  or  may  hereafter  purchase 
for  sites  whereon  to  hold  their  fairs,''  and  to  receive  and  make 
conveyances  and  agreements  in  relation  thereto.  The  county 
commissioners  are  authorized,  ^4f  they  think  it  for  the  best 
interests  of  the  county  and  society,"  to  contribute  out  of  the 
county  treasury,  for  the  purchase  or  lease  of  such  site,  a  sum 
equal  to  or  greater  than  that  paid  by  the  society  for  the  pur- 
chase or  lease  thereof,  but  no  tax  shall  be  levied  for  a  sum 
greater  than  that  paid  by  the  society,  nnless  a  majority  of  the 
electors  of  the  county  voting  at  some  general  election  shall 
vote  in  favor  of  such  tax.  The  society  is  empowered  to  sell  its 
fair  grounds  *'  in  such  manner  and  on  such  terms  as  it  may 
deem  proper,"  and  conveyances  therefor  may  be  executed  by 
the  president;  but  **  grounds  owned  partly  by  the  society  and 
partly  by  the  county"  cannot  be  sold  or  encumbered  without 
the  consent  of  the  commissioners,  and  when  sold,  the  convey- 
ance  must  be  executed  by  the  commissioners,  as  well  as  the 
president  of  the  society.  The  money  arising  from  the  sale  is 
required  to  be  paid  into  the  county  treasury,  and  cannot  be 
paid  out  without  the  consent  of  the  commissioDers. 

The  duties  enjoined  on  such  societies  are,  to  ''offer  pre- 
miums for  the  improvement  of  soils,  tillage,  crops,  manures* 
implements,  stock,  articles  of  domestic  industry,  and  such 
other  articles,  productions,  and  improvements  as  they  may 
deem  proper,"  and  to  so  ^'  regulate  the  amount  of  premiums, 
and  the  different  grades  of  the  same,"  that ''  small  as  well  as 
large  farmers"  may  *'have  an  opportunity  to  compete  there- 
for." They  are  required  to  publish  a  list  of  the  awards,  and 
an  abstract  of  the  treasurer's  report,  in  the  newspapers  of  the 
county,  and  report  annually  their  proceedings,  with  a  synopsis 
of  the  awards,  a  description  of  the  improvements,  and  the  con- 
dition of  agriculture  in  the  county,  to  the  state  board  of  agri- 
culture. 

From  this  summary  of  the  statutes,  it  is  apparent  that  cor- 
porations formed  under  them  are  not  mere  territorial  or  politi- 
cal divisions  of  the  state;  nor  are  they  invested  with  any 
political  or  governmental  functions,  or  made  public  agencies 
of  the  state,  to  assist  in  the  conduct  of  its  government.  Nor 
can  it  be  said  that  they  are  created  by  the  state,  of  its  own 
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•OTereign  wfll|  without  tho  consent  of  the  persons  who  oonsti- 
tute  them,  nor  that  such  persons  are  the  mere  passive  reciin- 
ents  of  their  corporate  powers  and  dnties,  with  no  power  to 
decline  them,  or  refuse  their  execution.  On  the  contrary,  it 
is  evident  that  societies  organized  under  the  statutes  are  the 
result  of  the  voluntary  association  of  the  persons  composing 
them  for  purposes  of  their  own.  It  is  true,  their  purposes 
may  be  public,  in  the  sense  that  their  establishment  may  con- 
duce  to  the  public  welfare  by  promoting  the  agricultural  and 
household  manufacturing  interests  of  the  county;  but  in  the 
sense  that  they  are  designed  for  the  accomplishment  of  some 
public  good,  all  private  corporations  are  for  a  public  purpose, 
for  the  public  benefit^  is  both  the  consideration  and  justifi- 
cation for  the  special  privileges  and  franchises  conferred  on 
them.  These  agricultural  societies  are  formed  of  the  free 
choice  of  the  constituent  members,  and  by  their  active  pro- 
curement; for  it  is  only  when  they  organize  themselves  into  a 
society,  adopt  the  necessary  constitution,  and  elect  the  proper 
officers,  that  they  become  a  body  corporate.  The  state  neither 
compels  their  incorporation  nor  controls  their  conduct  after- 
ward. They  may  act  under  the  organisation,  or  at  any  time 
dissolve  or  abandon  it 

While  the  authority  is  not  in  terms  conferred  on  such  so- 
cieties to  hold  fairs,  and  charge  for  admission  to  them,  the 
power  to  "  perform  all  such  acts  as  they  deem  best  calculated 
to  promote  the  agricultural  and  household  manufacturing  in- 
terests ''  of  the  county  appears  to  be  ample  for  that  purpose, 
and  also  to  authorise  the  society  to  select  the  site  whereon  to 
hold  the  fair,  adopt  plans  for  buildings  and  superstructures, 
and  erect  them  at  its  pleasure*  The  society  is  absolutely  free 
to  determine  whether  it  will  erect  any  buildings  or  seats  toot 
the  accommodation  of  its  patrons;  and  if  any,  what  kind,  and 
of  what  material.  It  is  subject  to  no  control,  either  in  the  se- 
lection of  the  material  or  in  the  employment  of  the  architect, 
superintendent)  or  workmen;  and  the  whole  management  and 
conduct  of  the  fair  is  committed  to  it  and  its  officers,  with  the 
power  to  determine  what  shall  be  done,  how  it  shall  be  done, 
and  by  whom  it  shall  be  done*  In  short,  in  the  execution  of 
the  powers  conferred  on  it,  the  society  selects  its  own  agents, 
is  invested  with  the  sole  control  over  them,  and  may,  for  its 
own  indemnity,  exact  such  guaranties  against  the  want  of 
skill  and  care  in  their  employment  as  it  may  deem  propert 
and  be  able  to  obtain* 
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There  are  cases  where  a  party  under  no  legal  obligation  to 
perform  an  act  or  service  may,  nevertheless,  be  liable  for 
damages  caused  by  his  negligence,  if  he  voluntarily  enter 
upon  its  performance.  And  though  the  defendant  below  was 
not  bound  to  provide  seats  for  the  convenience  of  persons  at- 
tending  its  fairs,  and  the  omission  to  do  so  would  subject  it 
to  no  liability,  yet,  having  voluntarily  entered  upon  their  con- 
etruction,  for  the  purpose  of  being  occupied  by  the  people 
present,  and  to  afford  them  greater  convenience  and  comfort 
in  witnessing  the  exhibition,  thus  constituting,  when  com- 
pleted, an  invitation  to  occupy  them,  as  well  as  an  induce- 
ment for  the  patronage  of  the  fair,  every  consideration  of  right 
and  justice  requires  that  in  their  construction  the  society 
Bhould  have  a  careful  regard  for  the  safety  of  those  for  whose 
use  they  were  designed,  and  who  should  act  upon  the  invita- 
tion. And  since  the  defendant  selected  and  controlled  its  own 
agents  and  servants,  and  might,  by  the  exercise  of  due  care  in 
their  employment,  have  secured  the  construction  of  seats  that 
were  suitable,  and  therefore  safe  (for  they  can  be  suitable  only 
when  safe),  that  law  of  social  duty  which  exacts  of  all  that 
they  shall  so  conduct  themselves  as  not  to  injure  others  by 
their  neglect  forbids  that  the  defendant  should  interpose  its 
own  incorporation,  self-sought  and  voluntarily  maintained,  as 
a  shield  against  liability  to  one  who,  being  rightfully  upon  the 
seats,  and  free  from  fault,  is  injured  by  reason  of  its  negli- 
genoe  in  their  construction. 

Besides,  it  is  evident  that  the  defendant  has,  or  may  have, 
a  corporate  fund;  for  it  is  authorized  to  bold,  in  fee-simple, 
«<  such  real  estate  as  it  has  purchased,  or  may  hereafter  pur- 
chase, for  sites  whereon  to  hold  fairs  *';  and  there  appears  to 
be  no  limit  affixed,  either  to  the  quantity  or  value  of  the  real 
estate  it  may  so  own.  True,  it  is  provided  that  if  the  county 
4X>mmissioners,  with  the  county  funds,  contribute  towards  its 
purchase,  it  cannot  be  sold  or  encumbered  without  their  con- 
sent; but  the  answer  contains  no  allegation  that  such  contri- 
bution was  made  in  the  purchase  of  the  defendant's  grounds. 

Then,  again,  the  statute  imposes  no  limitation  upon  the 
amount  that  may  be  charged  for  entry  fees,  or  for  admission 
to  the  fair;  nor  is  there  anything  in  the  statute  which  requires 
the  society  to  expend  the  whole  of  its  receipts  in  the  payment 
of  premiums,  awards,  or  expenses,  or  for  any  other  specifio 
purpose.  They  shall  offer  premiums  '*  as  they  deem  proper,** 
is  the  language  of  the  statute.    The  income  may  many  times 
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exceed  the  expenditure,  and  hence,  not  only  may  a  corporate 
fond  be  acqniredy  but  it  may  be  distributed  among  the  mem* 
bers,  or  held  for  other  disposition,  at  the  pleasure  of  the  80> 
ciety,  and  the  corporation  may  thus  become  one  of  pecuniary 
profit,  with  the  control  and  management  of  property,  real  and 
personal;  and  we  see  no  reason  why,  for  private  injuries, 
caused  by  the  improper  management  of  its  corporate  property, 
it  should  not  be  held  to  the  same  general  liability  as  natural 
persons  who  own  and  manage  the  same  kind  of  property. 

Our  conclusion  is,  that  the  facts  stated  in  the  portion  of  the 
answer  demurred  to  are  insuflScient  to  constitute  a  defense  to 
the  case  made  by  the  petition,  and  the  demurrer  should  have 
been  sustained. 

Judgment  of  the  district  court  and  of  the  court  of  common 
pleas  reversed,  and  the  cause  remanded,  with  instructions  to 
sustain  the  demurrer,  and  for  further  proceedings. 


Aqrioultubal  Sodxnia  ark  Corporations  Aogrbgatr,  hot  Quasi  Cor- 
roRATiORS,  And  are  responsible  for  personal  injaries  sustained  by  reason  of 
their  failure  to  nse  ordinary  care  in  the  erection  and  maintaining  of  buildings 
fit  for  the  purposes  of  their  organization:  Brmon  v.  South  Kennebec  AgL  Sac., 
47  Me.  276;  74  Am.  Dee.  4Si.  But  a  child  attending  a  public  school  cannot 
sue  the  city  maintaining  such  school  by  law  for  personal  injuries  sustained 
by  reason  of  the  unsafe  stair-cases  in  the  school-house:  BiU  t.  Bo&Um,  122 
Mass.  344|  23  Am.  Bep.  832,  and  foot-note. 


MaNNIX   V.    PUBCBLL. 

[46  Ohio  SiATBt  102.] 

PRomTT  HSLD  TH  TrUST  DOBS   MOT    PaSB    BT    ASSIOVMEIIT  lOB   BaNDBT 

or  Crkditors.  —  No  property  held  in  trust  for  others  by  one  who  makes 
an  assignment  for  the  benefit  of  his  creditors  passes  by  such  assignment^ 
and  the  beneficiaries  of  such  property  are  free  to  assert  against  the 
assignee  every  right  and  claim  which  before  the  assignment  they  oonU 
hare  asserted  against  the  assignor. 

Parol  Evidsnos  Admissible  to  Ingraft  Trust  on  Titlb  Hblp  bt 
Deed  Absolutb  on  its  Face.  —  Parol  evidence  is  admissible  to  show 
that  land  conveyed  to  a  grantee  by  a  deed  absolute  on  its  face  is  in  fact 
held  by  him  in  trust  for  charitable  uses,  but  such  evidence  must  be  olear» 
strong,  and  convincing.  And  if  such  grantee  is  an  archbishop  of  the 
Roman  Catholic  Church,  its  rules  and  canons  regulating  the  mode  of 
acquiring  and  holding  church  property  are  admissible  evidence  to  show- 
that  the  property  so  conveyed  to  him  is  held  by  him  in  trust  for  pnr* 
poses  of  religious  worship  and  other  charitable  uses. 

0818  Which  will  be  Upheld  by  Courts.  —  Property  held  by  s  Roman 
Catholic  arohbishop  in  trust. for  the  purpoaas  o£  public  religious  worship^ 
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wAhmIU,  oifliMi  MjhiiBt,  and  oemeterieiy  b  liald  tor  vats  lliail  will  b« 
upheld  by  the  coorfei^  whiiob  will  aee  that  thoM  vsea  are  not  abused,  per* 
▼ertod»  er  deetroyed.  * 

FBo^xBrr  Hsld  bt  Romah  Oathouo  AxoHBiBHor  iob  Cbabitablb  Una 
n  SOT  SuBJiOT  TO  Pathbht  or  Dxbtb  contracted  by  him  in  the  bui- 
ae«  of  noeiTing  money  on  deposit  npon  the  terme  of  paying  interest  opon 
it  while  on  deposit^  and  finally  restoring  the  prinoipaL  Sach  debts  csn« 
not  be  regarded  aa  diocesan  debts,  to  be  satisfied  out  of  diooeean  or  gen* 
oral  ehnroh  property. 

On  PnoB  OF  Pbopbbtt  Hbld  vnm  Sbpabaib  Tbusib  n  bot  Liablb 
BOB  Jmfbovbmbbt  ob  Abothbb.  — Where  property  is  held  by  a  Roman 
OathoUe  archbishop,  in  tmst,  to  be  devoted  to  the  nses  of  public  religions 
worship^  cemeteries,  orphan  asylums,  and  schoob,  each  church,  cemetery, 
Aq^lum,  and  school  is  held  upon  a  separate  trust  and  for  its  own  sepa* 
fate  nses,  and  one  piece  of  such  property  is  not  chargeable  with  any  part 
of  the  expense  of  improving  another,  nor  of  improving  church  property 
generally  in  the  diocese. 

BBBunoiABixs  OB  Tbust  Pbobbb  Pabtibs  to  Action  whbr.  — Where 
property  is  held  by  a  Roman  Catholic  archbishop  in  trust  for  the  uses  of 
public  religious  worship,  schools,  orphan  asylums,  and  cemeteries,  al« 
though  the  persons  respectively  possessing  and  having  charge  of  such 
schools,  atriums,  and  cemeteries  are  unincorporated  and  otherwise  in- 
capable of  holding  the  legal  title  to  the  property,  they  have  such  an 
interest  therein  as  will  permit  them  to  be  represented  in  court  by  a 
number  lees  than  the  whole  of  them  for  the  purpose  of  protecting  the 
property  from  being  seiaed  and  wM  for  the  satisfaction  of  the  private 
debts  of  the  trustee;  and  changes  in  the  membership  of  such  congrega* 
tions  and  bodies  do  not  affect  their  legal  identity. 

Olaim  ob  Tbustbb  bob  Adyahobs  Madb  to  Pubguasb  OB  Impboyb  Trust 
Pbopbbtt.  — A  trustee  for  charitable  uses  who  has  made  advances  from 
his  own  private  means,  otherwise  than  as  donations,  for  the  purpoee  of 
purohasing  or  improving  the  tmst  property,  has  a  claim  upon  the  par^ 
tionlsr  property  purchased  or  improved,  which  will  pass  to  his  assignee 
as  individual  assets;  and  in  an  action  by  the  assignee  to  subject  his  as- 
signor's assets  to  the  payment  of  the  letter's  debts,  the  court  may  order 
en  account  of  the  advances  so  made  for  the  purpose  of  subjecting  such 
property  to  the  satisfaction  of  such  debts. 

Tbustbb  fob  Cbabitablb  Uses  mat  Chaboe  Trubt  Pbopbbtt  with  tiie 
reasonable  ezpense  of  its  necessary  preservation  and  improvement,  in 
favor  of  one  who  expends  money,  furnishes  materials,  or  performs  labor 
for  that  purpose. 

Gbo(B8-pbtition  IB  Bbbob  MUflT  BB  FiLED  WITHIN  Two  Ybabb.  —  Although 
a  oroes-petition  in  error  is  not  expressly  authorized  by  the  Ohio  Code, 
such  cross-petition  will  be  allowed  as  petitions  in  error  are  allowed  in 
original  actions.  But  such  cross- petition  must  be  filed  within  two  years 
from  the  rendition  of  the  judgment.  The  same  limitation  applies  to  it. 
that  appliee  to  petitions  in  error  in  original  actions. 

AcnoN  by  an  assignee  for  the  benefit  of  creditors  to  subject 
the  property  of  his  assignor  to  the  payment  of  his  debts.  The 
facts  found  by  the  court  below  are  stated  in  the  opinion  of  the 
court.    The  part  of  the  New  St.  Joseph's  Cemetery  stated  in 
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• 

the  last  paragraph  of  the  opinion  to  have  been  devoted  to  the 
payment  of  creditors  consisted  of  eight  or  ten  acres  of  land 
cat  off  from  the  rest  of  the  cemetery  by  a  road,  and  which 
had  never  been  consecrated.  It  had  been  used  and  cultivated 
by  the  sexton  as  a  part  of  his  compensation.  As  conclusions 
of  law,  from  the  findings  of  fact,  the  court  found  that  the  prop- 
erty held  by  the  archbishop  in  trust  for  religious  and  charita- 
ble uses  did  not  pass  to  the  plaintiff  by  the  assignment,  and 
that  he  could  not  subject  it  to  the  payment  of  the  debts 
referred  to  and  included  in  the  assignment;  that  as  to  certain 
churches  and  schools  named,  the  assignee  was  entitled  to  re- 
cover whatever  sums  of  money,  if  any,  were  advanced  by  the 
archbishop,  or  by  Edward  Purcell,  for  buying  or  building,  or 
to  aid  in  buying  or  building,  of  said  properties,  or  in  improv- 
ing, repairing,  insuring,  or  for  taxes  or  other  purposes,  and 
had  not  been  repaid;  that  as  to  certain  other  churches 
named,  the  petition  should  be  dismissed,  with  costs;  that  as  to 
certain  creditors,  including  John  G.  Hendricks,  the  equity  of 
the  case  was  against  them;  that  the  mortgage  of  Purcell  to 
Louis  Nardini  was  not  a  lien  upon  the  orphan  asylum;  that 
so  much  of  the  New  St.  Joseph's  Cemetery  as  had  not  been 
sold  for  burial  lots  was  subject  to  sale  by  the  assignee  for  the 
payment  of  debts  under  the  assignment.  And  the  court 
decreed  that  if  the  parties  could  not  agree  upon  the  amounts 
due  from  said  churches  and  schools,  and  as  to  the  amount  of 
ground  unsold  in  said  cemetery,  the  master  appointed  by  the 
court  should  proceed  to  find  what,  if  anything,  was  due  to 
J.  B.  Purcell  from  each  of  said  congregations  and  institutions 
at  the  date  of  the  assignment  to  the  plaintiff,  and  the  amount 
of  the  ground  still  unsold.  To  the  conclusions  of  law  and  to 
the  decree,  the  assignee,  the  creditors,  and  the  representatives 
of  the  various  congregations  and  institutions  interested  ex- 
cepted, and  having  filed  motions  for  a  new  trial,  presented  a 
bill  of  exceptions,  which  was  signed,  sealed,  and  allowed  by 
the  court,  and  ordered  to  be  recorded. 

8.  A.  MiUety  Hoadly^  Johnson^  and  CohUm^  Mannix  and  Cat* 
grave^  StaUo  and  KittredgSj  and  WilAy  and  WcUd^  for  the  a»- 
signee  and  creditors* 

Lincoln^  Stephem^  and  Lincoln^  and  Matheum^  Sam9$g^  amd 
MathewSf  tor  all  the  other  churches  and  institutionSi 

/•  W.  OoiB^  for  St  Michael's  congregatioQ. 
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TkomoB  A.  Logan^  and  Logan  and  ShMery^  for  Louis  Nardini, 
trustee. 

Yaple^  Moas^  and  McCabe^  for  St  Mary's  congregation. 
Oliver^  Murray^  and  Benedict^  for  the  St  Joseph's  cemeteries. 
E.  W.  Kitiredgej  for  John  G.  Hendricks. 

OwBN,  C.  J.  1.  The  case  has  been  considered  by  ns  upon 
the  fietcts  found  by  the  district  court.  While  we  haye  exam* 
ined  the  evidence  sufficiently  to  see  that  it  tends  to  support 
these  findings,  we  have  not  undertaken  to  determine  its  weight 

These  facts,  so  far  as  they  have  engaged  the  consideration  of 
this  court  and  are  inyolyed  in  this  opinion,  may  be  more  briefly 
summarized  as  follows: — 

John  6.  Purcell  was  bishop  of  the  Roman  Catholic  diocese 
of  Cincinnati  from  1833  to  1855,  and  archbishop  from  that 
time  to  and  after  his  assignment,  in  March,  1879.  From 
1887  to  the  time  of  such  assignment,  his  brother,  Edward 
Purcell,  was  priest,  serving  at  the  cathedral,  and  also,  by  ap* 
pointment  of  the  archbishop,  vicar-general  of  the  diocese,  to 
whom  was  confided  the  general  management  and  control  of 
the  financial  a£fairs  of  the  archbishop.  During  all  the  time 
above  mentioned  the  canons,  decrees,  and  rules  of  the  Roman 
Catholic  Church  for  the  diocese  required  all  property  held  and 
used  for  ecclesiastical  purposes  to  be  conveyed  to  the  bishop  or 
archbishop  of  the  diocese  by  name,  his  heirs  or  assigns  forever, 
to  be  held  by  him  in  trust  for  the  uses  for  which  it  was  ao- 
quired.  In  the  manner  and  for  the  uses  above  stated,  the 
churches,  school-houses,  parochial  residences,  asylums,  semi- 
nary, and  cemeteries  involved  in  this  controversy  were  acquired 
and  conveyed  to  ^*  John  B.  Purcell,  his  heirs  and  assigns  for^ 
ever,"  because  the  rules  and  canons  of  the  church  required  the 
legal  title  to  be  so  vested,  and  for  no  other  reasons.  As  soon 
as  Edward  Purcell  came  into  the  diocese,  and  in  his  capacity 
of  vicar-general,  he  began  to  receive  money  on  deposit  (paying 
interest  thereon)  and  loaning  it  out  upon  interest,  all  with  the 
acquiescence  of  the  archbishop,  and  so  continued  to  receive 
money  until  the  indebtedness  so  incurred  amounted  to  more 
than  three  million  five  hundred  thousand  dollars,  which  has 
been  assumed  by  John  B.  Purcell  as  his  own. 

Finding  themselves  without  available  means  to  pay  this  in* 
debtedness,  they  made  an  assignment  in  insolvency  to  the 
plaintifi^  before  whom  about  two  million  five  hundred  thou- 
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•and  dollarfr  cf  indebtedness  have  been  duly  proved.  It  is 
only  necessary  to  deal  with  the  assignment  of  John  B.  Pur* 
cell.  On  March  11, 1879,  the  latter,  in  his  individual  capacity, 
made  his  assignment  to  Mannix  in  trust  for  the  payment  of 
his  debts,  of  all  his  property  which  could  at  law  or  in  equity 
be  subjected  to  such  payment,  expressly  excepting  all  property 
held  by  him  in  trust  for  others.  No  specific  property  was 
named  or  described  in  the  deed;  but,  in  addition  to  the  church 
property  held  in  his  own  name,  the  assignor  owned  a  large 
amount  of  property  which  had  been  deeded  or  devised  to  him 
una£fected  by  any  trust,  and  which  was  legally  subject  to  the 
payment  of  his  debts,  and  about  which  there  is  no  controversy. 
All  the  church  edifices  involved  in  this  controversy,  except 
three  (which  includes  the  cathedral),  were  severally  bought, 
built,  and  paid  for  wholly  by  the  gifts  of  the  members  of  the 
eeveral  congregations  worshiping  therein,  respectively,  and 
others,  for  the  sole  purpose  of  public  religious  worship  therein. 
To  the  purchase  and  building  of  the  three  excepted  as  above, 
John  B.  and  Edward  Purcell  advanced  money  by  way  of  loaa 
(and  otherwise  than  as  gifts),  which,  as  to  the  cathedral  and 
St.  Patrick's  church,  in  Cumminsville,  has  not  been  repaid. 
Except  the  money  so  advanced,  these  church  buildings  were 
paid  for  by  contributions  from  members  of  the  respective 
congregations,  and  others,  and  the  legal  title  vested  in  the 
archbishop,  to  be  by  him  held  in  trust  for  the  use  of  the  con- 
gregations, respectively,  using  them  as  places  of  public  wor- 
ship. The  congregations  of  the  several  churches  were  composed 
of  men,  women,  and  children  of  the  Roman  Catholic  faith  wor- 
shiping and  receiving  the  sacraments  of  the  church  therein. 

These  congregations  were  not  incorporated  nor  organised 
under  any  law  of  the  state,  nor  were  they  unincorporated 
associations  whose  members  incurred  any  personal  liability; 
although  some  of  them  had  trustees  appointed  for  purposes 
other  than  for  control  over  the  title  to  church  property.  Mem- 
bers could  change  from  one  church  to  another  by  change  of 
residence,  or  from  mere  caprice.  Taking  a  pew  and  paying 
the  pew  rates  by  a  Roman  Catholic  constituted  such  person  a 
member  of  the  congregation.  Upon  leaving  the  church  and 
going  elsewhere,  the  membership  ceased.  The  churches  were 
open  and  free  to  all  for  purposes  of  public  worship.  The 
pastor  of  each  congregation  was  appointed  by  the  bishop  and 
removed  at  his  pleasure,  but  his  salary  was  paid  by  the  con- 
gregation; and  the  pastor  for  the  time  being,  with  his  congre- 
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gation,  had  actasl  poBseBsion  of  the  cbureh.  None  of  the 
congregationfli  nor  any  bodies  of  individuale  representing 
them,  were  so  organized  as  to  be  capable  of  holding  the  legal 
title  to  the  church  property.  The  other  properties  held  and 
used  for  ecclesiastical  purposes — asylnms,  schools,  cemeteries 
(with  the  qualifying  fietcts  found  by  the  court  below  concerning 
the  property  represented  by  the  St.  Joseph's  Cemetery  Asso- 
ciation, a  part  of  which  was  subjected  to  the  payment  of 
creditors)  —  were,  like  the  churches,  openly,  notoriously,  con* 
tinuously,  and  exclusively  possessed  and  used  for  the  purposes 
for  which  they  were  acquired  and  deeded  to  the  archbishop. 
But  they  were  so  possessed,  used,  and  managed  by  persons 
with  whom  it  was  impracticable  to  invest  the  legal  title,  by 
reason  of  the  want  of  permanency  in  the  personnel  of  their 
possession  and  management. 

2.  The  original  action  was  brought  by  the  assignee  for  the 
purpose  of  procuring  a  sale  of  all  this  property  free  of  all 
clouds  and  incumbrances  by  reason  of  the  assertion  of  the 
trusts  and  uses  for  which  it  is  claimed  the  archbishop  held  it; 
the  contention  of  the  assignee  being  that, — 1.  The  debts  before 
mentioned  were  not  the  individual  debts  of  the  archbishop,  but 
contracted  for  diocesan  purposes,  and  that  the  church  property 
is  justly  chargeable  with  their  payment,  and  this  prior  to  all 
other  charges  upon  the  property;  and  2.  That  the  archbishop 
was  so  far  the  absolute  owner  of  the  property  —  such  was  his 
dominion  over  it — that  it  is  subject  to  the  payment  of  even 
his  general  indebtedness,  and  passed  by  the  deed  of  assignment 
to  the  assignee;  that  there  was  no  trust  of  which  the  civil 
courts  can  take  cognizance  or  assume  control,  or  which  can 
stand  in  the  way  of  the  ordinary  course  of  administration  of 
the  assignment 

Except  as  to  the  claim  of  John  G.  Hendricks  for  improve- 
ments put  upon  the  cathedral  property  (which  will  be  con- 
sidered in  another  connection),  the  central  and  controlling 
question  in  the  case  is,  whether  the  church  property,  includ- 
ing all  the  property  above  mentioned,  is  liable  for  the  debts  of 
the  archbishop,  contracted  as  above,  and  passed  to  the  assignee 
by  the  deed  of  assignment,  and  is  now  held  by  him  to  be  ap- 
plied to  the  extinguishment  of  the  indebtedness  proved  before 
him.  There  are  in  all  over  two  hundred  pieces  of  church 
property  in  the  diocese  described  in  the  petition  of  the  as- 
signee, but  it  was  agreed  by  counsel  upon  the  trial  that  four* 
teen  different  churches,  institutions,  and  propertieSi  selected 
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hj  them  as  represeniiDg  the  variona  questions  of  law  and  &et 
in  the  case,  may  be  considered  as  representing  all  the  property 
involved  in  the  controversy. 

The  case  is  one  of  unusual  magnitude  and  interest,  as  well 
in  the  questions  as  in  the  amount  involved.  It  has  received 
that  consideration  at  our  hands  which  its  importance  seemed 
to  demand.  We  desire  to  acknowledge  our  obligation  to  the 
eminent  counsel,  whose  great  learning,  tireless  research,  and 
strong  presentation  of  the  case  in  all  its  varied  aspects  and 
complications  have  so  greatly  assisted  us  in  its  consideration. 

8.  It  will  facilitate  the  consideration  and  disposition  of  this 
question  to  keep  in  mind  a  few  fundamental  facts  and  propo- 
sitions which  assume  prominence  at  the  threshold  of  the  inves- 
tigation. The  archbishop,  in  his  official  capacity,  has  made 
no  assignment.  The  diocosc  of  Cincinnati  has  not  gone  into 
insolvency,  nor  have  any  of  the  churches  or  other  institutions 
involved  in  this  controversy.  We  are  not  dealing  with  church 
debts,  nor  with  the  assets  of  the  church.  John  B.  Purcell,  the 
individual,  made  an  assignment  in  insolvency  of  all  his  indi- 
vidual property  to  an  assignee,  to  be  by  the  latter  applied  to 
the  payment  of  his  individual  debts.  No  property  held  by 
him  in  trust  for  others  could  or  was  intended  to  pass  by  deed 
of  assignment:  1  Perry  on  Trusts,  sees.  334-336.  This  word 
*'  trust "  is  here  employed  in  its  legal  sense,  and  is  not  intended 
to  comprehend  mere  confidential  relations  or  duties  of  which 
the  civil  courts  may  not  take  cognizance  or  assume  control. 
All  property  subject,  at  law  or  in  equity,  to  the  payment  of 
John  B.  Purcell's  debts,  whether  held  nominally  in  trust  or 
not,  passed  by  the  assignment  to  the  plaintiff  below.  No 
higher  or  better  right  or  title  to  any  of  this  property  passed  to 
the  assignee  than  the  assignor  held.  His  creditors  acquired 
no  new  rights  or  remedies  in  or  against  it  by  force  of  the  as- 
signment. The  assignee  simply  represcfnts  them  and  their 
rights,  which  he  has  undertaken  to  enforce  by  the  plain  pro- 
cesses appointed  by  statute.  They  do  not,  in  any  sense,  stand 
to  the  assigned  property  in  the  relation  of  purchasers.  The 
beneficiaries  of  the  property  which  the  assignee  is  now  seeking 
to  subject  to  the  payment  of  the  assignor's  debts  are  free  to 
assert,  against  the  latter,  every  right  and  claim  which,  before 
the  assignment,  they  could  have  asserted  against  the  assignor: 
Morgan  v.  Kinney^  88  Ohio  St.  610;  Burrill  on  Assignments, 
sec.  891. 

The  questions  before  ub  are  very  similar  to  those  which 
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would  have  arisen  if  John  B.  Purcell,  claiming  to  be  in  poe- 
eession  of  this  property,  had  brought  suit  to  quiet  his  alleged 
title  against  those  who  now  assert  the  trust,  or  as  if,  claiming 
to  be  the  unqualified  owner  in  fee-simple,  had  brought  his  ac- 
tions against  them  to  recover  possession  of  the  several  proper- 
ties held  by  them.  The  practical  and  substantial  subject  of 
the  present  inquiry  is.  Have  these  supposed  beneficiaries  an 
interest  in  this  property  which  they  can  assert  as  superior  to 
the  right  of  John  B.  Purcell  or  his  creditors  to  subject  it  to 
the  payment  of  his  debts?  Another  important  consideration 
which  should  be  kept  in  view  is,  that  none  of  the  defendants 
are  asking  to  have  any  trust  performed  or  executed.  They 
are  simply  standing  upon  the  defensive, — asking  that  the 
properties  which  they  respectively  speak  for  and  represent  be 
left  free  from  assault;  asking  that  the  relations  which  have 
obtained  between  them  and  their  archbishop  concerning  these 
properties  since  they  were  first  respectively  possessed  and 
used  by  them  be  permitted  to  continue  uninterrupted  and  un- 
affected. Instead  of  asking  that  the  execution  of  the  trusts 
be  decreed,  they  simply  pray  that  their  destruction  may  be 
averted.  They  are  content  that  the  legal  title  to  this  property 
should  remain  where,  by  all  the  canons  of  their  church,  it  has 
for  so  many  years  been  reposed;  but  they  ask  that  the  uses  to 
which,  during  all  these  years,  it  has  been  devoted  be  not 
abused,  perverted,  nor  destroyed. 

4.  The  parties  have  gone  back  fifteen  centuries  into  the 
laws  and  canons  of  the  church  for  proof  of  the  nature  of  the 
tenure  by  which  the  archbishop  held  the  legal  title  to  ecclesi- 
astical property.  And  the  proof  is  overwhelming  that  he  was 
not  invested  with  an  absolute  title  to  it  as  his  own.  It  is 
practically  conceded  that  he  held  it  in  trust;  but  the  parties 
are  very  far  from  a  concurrence  of  views  concerning  the  terms 
of  the  trust.  The  right  to  go  to  the  rules  and  canons  of  the 
Catholic  Church  for  the  purpose  of  establishing,  defining,  and 
limiting  the  trust  is  denied.  That  parol  evidence  may  be  re- 
sorted to  to  ingraft  a  trust  upon  a  title  held  by  deed  absolute 
upon  its  face,  is  a  question  which,  in  this  state,  has  passed  be- 
yond the  range  of  serious  discussion;  though  the  proof  in  such 
cases  should  be  clear,  strong,  and  convincing:  Matthews  v.  Lea* 
man,  24  Ohio  St  615;  Broadrup  v.  Woodman^  27  Id.  66&.  The 
ooDtention  is,  that  to  resort  to  the  law  of  the  church  as  proof 
upon  which  to  qualify  the  absolute  terms  of  the  grant  is  to 
permit  the  law  of  the  church  to  supersede  or  dominate  the 
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dTil  law;  and  much  eenaitiyenesB  is  Bfaown  by  eminent  conn- 
eel  npon  this  enbjeot  There  is  here  no  gronnd  for  slarm.  It 
is  no  innoyation  npon  the  law  of  evideno^,  in  determining 
qaestions  like  the  one  at  bar,  to  call,  in  aid  of  the  civil  tribn- 
nal,  upon  the  law  of  the  particular  church  involved  for  the 
purpose  of  determining  the  title  to  church  property.  It  surely 
is  not  unreasonable,  in  a  case  like  the  present,  to  hold  one  of 
the  great  prelates  of  the  Church  of  Rome  to  the  terms  upon 
which,  by  the  very  law  to  which  he  has  vowed  his  fealty,  he 
has  consented  to  accept  the  legal  title  to  property  which  is  ap- 
pointed to  the  uses  of  the  church  to  whose  service  he  has,  with 
most  solemn  unction,  dedicated  his  life.  It  is  but  a  form  of 
establishing,  by  convenient  and  very  convincing  proof,  what 
entered  into  the  contemplation  of  the  parties  to  the  grant  at 
the  time  the  title  vested.  It  has  been  held  that  where  a  re- 
ligious body  becomes  divided,  and  the  right  to  the  property  is 
in  conflict,  the  civil  courts  will  consider  and  determine  which 
of  the  divisions  submits  to  the  church,  local  and  general.  This 
division  is  entitled  to  the  property.  In  determining  which  of 
the  divisions  has  maintained  the  correct  doctrine,  the  findings 
of  the  supreme  ecclesiastical  tribunal  of  the  denomination  in 
question  is  binding  upon  the  civil  courts:  McOinnii  v.  WaUfm, 
41  Pa.  St  9;  Samsey'e  Appeal,  88  Id.  60;  First  Pre:  SoeUty  ▼. 
Langley,  26  Ohio  St  128;  Ferraria  v.  VaeeoneeUoe,  81  DL  26; 
8  Am.  A  Eng.  Ency.  of  Law,  286.  So  where  a  bequest  is 
made  for  a  church,  to  take  effect  whenever  a  congregation 
should  be  formed,  the  proper  ecclesiastical  authorities  are  the 
judges  of  the  formation  of  such  congregation:  Fidelity  In$. 
Co.U  Appeal,  99  Pa.  St  443.  If  by  the  laws  of  a  Masonic 
lodge,  ttie  master,  or  of  an  Odd  Fellows'  lodge,  the  noble 
grand,  was  to  be  the  repoeitary  of  the  legal  title  to  all  real 
property  of  the  lodge,  to  be  held  in  trust  for  its  uses,  would 
there  be  anything  startling  in  the  proposal  to  prove  the  law  of 
the  lodge  in  a  controversy  between  the  latter  and  its  chief 
officer,  involving  the  title  to  such  property?  Yet  in  such  case 
it  could  as  well  be  contended  that  the  courts  were  permitting 
the  law  of  Freemasonry  or  Odd  Fellowship  to  supersede  the 
law  of  the  state  as  it  can  now  be  asserted  that  we  are  enfor* 
cing  the  canons  and  decrees  of  Rome.  It  is  no  more  than 
establishing,  by  a  form  of  proof  which  the  courts  have  held 
to  be  competent,  the  terms  upon  which,  by  the  convention  of 
the  partieSi  the  title  to  ohuroh  property  was  granted  and 
accepted* 
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6.  It  is  to  be  observecl,  however,  that  the  court  below  was 
not  limited  to  such  evidence  in  determining  whether  any  and 
what  tmst  was  raised  npon  the  title  which  the  archbishop 
held.  Formal  written  declarations  of  trust,  sworn  pleadings 
in  other  cases,  and  other  written  concessions  of  the  archbishop 
made  before  any  controversies  like  the  present  arose,  were  be- 
fore the  court  to  aid  in  the  determination  of  this  question.  It 
is  true  that  from  time  to  time,  during  the  archbishop's  service, 
he  exercised  acts  of  apparent  private  ownership  over  property 
held  for  ecclesiastical  uses.  He  sold  property,  received  the 
proceeds,  reinvested  it  in  other  property  for  church  uses, 
executed  mortgages  upon  property  purchased,  and  received 
mortgages  upon  property  sold.  But  so  far  as  appears  in  the 
case,  all  this  was  done  with  the  free  acquiescence  of  the  re- 
spective congregations  and  others  interested  in  the  property 
affected.  There  was  evidence  tending  to  show  that  the  arch- 
bishop and  his  vicar-general  represented  to  depositors  that  the 
entire  church  property  was  bound  for  repayment  of  deposits 
as  well  as  payment  of  interest.  Counsel  maintain  that  these 
representations  charged  such  property  with  a  liability  to  an* 
swer  to  such  creditors.  The  court  below  very  properly  omitted 
to  make  a  finding  upon  this  evidence.  The  fact,  if  so  found, 
would  have  been  immaterial.  The  law  will  not  permit  a 
trustee  thus  to  talk  away  the  trust  estate.  The  infirmity  of 
Uie  argument  lies  in  its  assumption  of  the  very  proposition  in 
controven^.  If  the  archbishop's  control  over  church  property 
was  such  that  he  oould  encumber  it  by  his  mere  declarations, 
it  was  liable  for  his  debts.  He  could  not  estop  the  C€$iuu  que 
iruiUni  by  his  words.  The  latter  were  found  by  the  court 
below  to  have  been  continuously  in  possession  of  the  property. 

It  also  appears  that  the  congregations,  through  representa- 
tive members,  have,  without  objection  from  the  archbishop, 
bonded  and  mortgaged  church  property  in  large  sums.  But 
prior  to  the  transactions  which  led  to  the  assignment,  no  oc- 
casion is  shown  where  any  collision  or  difierence  has  arisen 
between  the  archbishop  and  any  of  the  beneficiaries  of  the 
church  property  respecting  its  management  or  control.  It 
has  been  reserved  for  the  case  at  bar  to  present,  for  the  first 
time  in  the  administration  of  the  archbishop,  a  condition  of 
things  which  called  upon  the  various  beneficiaries  to  question 
his  right  or  power,  or  that  of  his  successor  in  title,  the  as- 
signee, to  intemupt  or  interfere,  without  their  consent,  with 
their  enjoyment  of  the  uses  to  which  the  property  has  hereto- 
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fore  been  devoted.  This  question  is  now  fairly  presented; 
and  the  nature  of  tbe  trust  upon  whicb  it  is  conceded  tbe  as- 
signor beld  the  property  is,  for  the  purpose  of  determining 
whether  any  and  what  control  a  court  of  chancery  may  as* 
Bume  or  exercise  over  it,  squarely  presented  for  adjudication, 

6.  The  contention  of  the  creditors  is,  that  though  the  arch- 
bishop may  not  have  held  this  property  by  an  absolute,  un- 
qualified ownership,  yet  the  vagueness  of  the  alleged  trust, 
tiie  uncertainty  and  indefiniteness  as  to  the  ceetuis  que  trustent^ 
together  with  the  absence  of  all  other  persons  capable  of  deal- 
ing with,  acquiring,  or  encumbering  the  legal  title  to  this  prop- 
erty, necessarily  left  the  holder  of  the  legal  title  supreme  in 
his  power  of  disposition  and  control. 

Let  us  once  assume  that  John  B.  Purcell  was  a  trustee  of 
this  property,  and  a  solution  of  the  question  at  bar  is  relieved 
of  much  of  the  difficulty  which  would  otherwise  involve  it. 

Wherever  there  is  a  trustee  there  is  necessarily  a  subject  of 
the  trust, — the  estate;  an  object  of  the  trust, — the  use;  and 
A  cestui  que  truatj — the  beneficiary  of  the  trust  A  trust  is 
where  property  is  conferred  upon  and  accepted  by  one  per- 
son on  the  terms  of  holding,  using,  or  disposing  of  it  for  the 
benefit  of  another.  Wherever  such  a  trust  is  shown,  it  is  cog- 
nizable by  a  court  of  equity.  The  law  knows  no  trust  which 
simply  binds  the  conscience.  An  alleged  trust  which  is  cog- 
nizable only  in  the  court  of  morals  or  the  forum  of  conscience 
is  no  trust  at  all;  it  is  an  absurdity.  The  law  does  not  ao- 
knowledge  a  trust  over  the  exercise  of  which  it  will  not, 
through  its  tribunals,  assume  control,  to  avert  its  destruction, 
perversion,  or  abuse:  Moriee  v.  Bishop  of  Durham^  9  Ves.  400. 
It  is  true  that,  in  some  cases,  alleged  trusts  may,  as  they  do^ 
fail  by  reason  of  some  hard  rule  of  evidence  which  prevents 
their  proof;  but  let  them  once  be  established,  and  the  power  of 
a  court  of  equity  to  control  their  exercise  is  almost  universally 
conceded. 

This  was  among  the  earliest  subjects  of  chancery  jurisdic- 
tion. While  it  was  for  a  time  supposed  that  the  statute  of 
uses  (43  Eliz.)  was  the  origin  of  this  jurisdiction,  it  is  now 
conceded  that  it  antedated  that  statute,  and  is  now  freely  ex- 
ercised in  states  which  do  not  regard  that  statute  as  in  force 
within  their  jurisdiction:  Urmy  v.  Wooden^  1  Ohio  8t.  160;  59 
Am.  Dec.  615. 

7.  Indefiniteness  in  the  number  and  identity  of  the  alleged 
ceetuis  que  truetent  is  urged  as  conclusive  against  the  assump- 
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tion  that  this  property  is  held  upon  any  trust  of  which  the 
courts  will  take  cognizance. 

The  cathedral  and  other  church  huildings  have  been,  since 
their  completion,  actually  and  openly  possessed  and  used  by 
their  respective  priests  and  congregations;  the  schools  by  their 
pupils  and  teachers;  the  orphan  asylum  by  the  sisters  of 
charity  in  charge  and  about  four  hundred  orphans;  and  the 
graveyards  (except  the  part  devoted  by  the  court  below  to 
the  payment  of  debts)  by  those  in  charge,  who  have  daily 
devoted  them  to  the  burial  of  the  dead.  It  is  true  that  none 
of  these  have  been  incorporated  or  otherwise  organized  under 
any  law  of  the  state.  Indeed,  their  immediate  management 
and  control  have  been  in  such  hands  as  to  illustrate  that  very 
principle  or  element  of  indefiniteness  which  has,  for  many 
centuries,  been  one  of  the  controlling  characteristics  of  a  trust 
for  charitable  and  pious  uses.  It  is  said  that  vagueness  is,  in 
acme  respects,  essential  to  a  good  gift  for  a  public  charity, 
and  that  a  public  charity  begins  where  uncertainty  in  the 
recipient  begins:  Fontain  v.  Savenel^  17  How.  884;  SalionstaU 
▼.  Sanders,  11  Allen,  456;  Russell  v.  AUen,  107  U.  8.  163;  8 
Am.  &  Eng.  Ency.  of  Law,  127;  2  Perry  on  Trusts,  sec.  687. 
The  individual  recipients  of  the  charity  are  constantly  chan- 
ging. For  illustration,  take  the  case  of  a  congregation  of  one 
of  the  churches  in  question.  It  may  be  that  among  those 
who  comprise  it  there  is  not  one  member  who  worshiped 
there  ten  years  ago.  Yet  it  is,  in  legal  contemplation,  the 
same  congregation.  It  is  the  congregation  for  whose  uses,  as 
A  place  of  religious  worship,  the  church  has  been,  from  the 
first,  devoted.  Its  name  and  the  location  of  its  place  of  wor- 
ship render  its  identification  easy, 

8.  Is  it  such  an  entity  as  that  it  may  constitute  a  benefici- 
ary to  support  a  trust  for  a  charitable  use?  If  these  congre- 
gations and  other  beneficiaries  are  sufficiently  tangible  and 
substantial  to  have  a  standing  in  court,  the  question  ought,  it 
would  seem,  to  be  resolved  in  their  favor.  This  seems  to  us  a 
fair  test  of  the  question.  Are  they  in  court?  They  are  rep- 
resented each  by  prominent  members,  who  answered  below 
for  themselves  and  the  other  members;  the  orphan  asylum 
by  prominent  contributors  to  its  establishment  and  support, 
with  whom  were  associated  severa;  members  of  the  Catholio 
sisterhood  ift  charge;  the  schools  are  similarly  represented, 
and  the  cemeteries  by  the  St  Joseph's  Cemetery  Association, 
incorporated  since  the  assignment,  to  which  tiie  legal  title 
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baa  been  OMTqred  \>y  John  B.  PiiroeU,  or  wbatoTer  intemk 
then  remained  in  him.  It  ia  a  well-recogniied  practice  fiir 
certain  persons,  belonging  to  a  voluntary,  unincorporated  so- 
ciety, and  having  a  comnu>n  interest,  to  sue  in  behalf  of  them* 
selves  and  others  having  a  like  interest,  as  part  of  the  same 
society,  for  purposes  common  to  all  and  beneficial  to  all.  In 
Beatty  v.  Kurtz,  2  Pet  666,  several  members  of  an  unincorpo- 
rated Lutheran  congregation,  having  no  trustees  capable  of 
holding  the  legal  title  to  church  property,  were  permitted  to 
sppear  in  court,  in  behalf  of  themselves  and  others  having 
like  interests,  for  the  purpose  of  preserving  a  trust  in  a  lot 
set  apart  upon  a  town-plat  ''for  the  Lutheran  church,"  upon 
which  they  had  established  a  place  of  burial  and  erected  a 
school-house,  but  the  legal  title  to  which  was  still  in  the  heirs 
of  the  original  proprietor.  See  also  Philadelphia  Baptist  Ae^n 
V.  Smith,  8  Id.  500;  African  M.  E.  Church  v.  CwMwr,  27  N,  J. 
Eq.  159;  Hvllman  v.  Boncamp^  5  Ohio  St  242;  Brcwn  v.  Math 
ning,  6  Ohio,  298;  27  Am.  Dec.  255;  Le  Clereq  v.  Trtutees,  7 
Ohio,  218;  28  Am.  Dec.  641.  It  does  not  follow,  however, 
that,  in  the  light  of  the  facts  established  in  the  court  below, 
it  would  not  have  protected  the  uses  for  which  the  property 
was  held,  even  if  these  beneficiaries  had  not  been  formally  in 
court    But  they  are  in  court 

9.  It  is  scarcely  necessary  to  cite  authority  to  show  that 
the  uses  for  which  this  property  is  held  are  such  as  the  courts 
will  uphold.  The  education  of  the  youth,  the  care,  education, 
and  nurture  of  orphans,  the  religious  instruction  of  the  living, 
and  the  decent  repose  of  the  dead,  are  among  the  most  promi« 
nent  and  common  objects  of  charitable  trusts:  2  Perry  on 
Trusts,  sees.  669,  700,  701,  706;  8  Am.  A  Eng.  Ency.  of  Law, 
122;  Oerke  v.  Purcell^  25  Ohio  St  229  (where  some  of  the  prop- 
erty now  in  controversy  is  declared  to  be  held  in  trust);  110- 
Intire  v.  City  of  ZanewiUe^  17  Id.  852;  Trustee  y.  ZanemnUe 
Canal  Co.,  9  Ohio,  287. 

Surely  this  court  ought  not  to  be  expected  to  declare  that 
the  trusts  in  the  case  at  bar  are  too  vague  or  indefinite  to  be 
recognized  by  it  after  its  decision  in  the  two  cases  last  cited. 
It  there  upheld  and  enforced  a  charitable  bequest  to  an  unin« 
corporated  association  *'for  the  use  and  support  of  a  poor-school 
which  they  are  to  establislf  for  the  use  of  the  poor  children  of 
the  town  of  Zanesville ";  the  donee  afterwards  becoming  in* 
corporated.  Compared  with  such  a  use,  the  objects  of  the 
trusts  in  the  case  at  bar  are  simple  and  definite. 
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Lane,  J.,  in  the  OMe  last  eited,  says,  concerning  the  extent  ef 
chancery  jurisdiction  over  charities:  "  One  of  the  earliest  ele- 
ments of  every  social  oonununity  apon  its  law-givers,  at  the 
dawm  of  its  civilisation,  is  adequate  protection  to  its  property 
and  institntions  which  subserve  public  uses,  or  are  devoted  to 
its  devatioo,  or  consecrated  to  its  religious  culture  and  sep- 
nlchers,"  etc. 

In  MilUr  ▼.  TeachouU  24  Ohio  St  426,  this  court  sustained 
a  bequest  to  an  executor  ^*  for  the  advancement  and  benefit  of 
the  Christian  religion,  to  be  applied  in  such  manner  as  in  his 
judgment  will  best  promote  the  object  named." 

In  Urmy  v.  Wooden,  1  Ohio  St.  160,  59  Am.  Dec.  616,  the 
court  sustained  a  bequest  to  *'the  poor  and  needy,  fatherless, 
etc.,  of  Jefferson  and  Madison  townships,  of  the  county  afore- 
said, to  such  poor  as  are  not  able  to  support  themselves,  to  be 
divided  as  my  executors  may  deem  proper,  without  any  par- 
tiality.'' In  Sowers  v.  Cyrenius^  39  Ohio  St.  29,  48  Am.  Rep. 
418,  it  sustained  a  testamentary  disposition  '*  for  the  preaching 
of  the  gospel  of  the  blessed  Son  of  God,  as  taught  by  the  people 
now  known  as  the  Disciples  of  Christ,  the  preaching  to  be  well 
and  faithfully  done,  in  Loraine  County,  in  Birmingham,  and  at 
Berlin,  in  Erie  County,  Ohio." 

In  WMiams  v.  First  Pres.  Society  of  Cineinnatif  1  Ohio  St 
478,  the  court  held  that  a  deed  to  certain  persons  as  *'  trustees 
for  the  Presbyterian  congregation  of  Cincinnati,  and  their  suc- 
cessors forever,  for  the  use,  benefit,  and  behoof  of  the  congrega- 
tion forever,"  there  being  then  but  one  such  congregation,  is 
not  void  for  uncertainty  as  to  the  beneficiaries  of  the  trust, 
although  they  were  not  then  incorporated.  This  bears  with 
much  weight  upon  the  questions  at  bar.  In  none  of  these  cases 
could  the  beneficiaries  assert  any  special  pecuniary  interest  in 
the  trust  estate,  but  the  uses  upon  which  the  legal  title  was 
conferred  were  recognized  and  enforced. 

10.  Much  of  the  complication  and  difficulty  in  which  the 
discussion  of  the  present  case  has  involved  it  arises  from  an 
attempt  to  solve  it  by  the  tests  which  are  usually  applied  to 
cases  of  alleged  resulting  trusts,  and  from  a  failure  to  mark  the 
distinction  between  active  trusts,  where  the  nature  of  the  trust 
is  such  as  to  render  it  necessary  for  the  purposes  of  the  trust 
that  the  legal  title  should  remain  in  the  trustee  (who  cannot 
be  compelled  to  convey),  and  a  passive  trust,  where  the  cestui 
qtie  trust  has  the  right  to  be  put  in  actual  possession  of  the 
property,  or  the  right  to  call  upon  the  trustee  to  convey 
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the  legal  estate,  as  the  former  may  direot:  Bispham's  Eq^ 
sec.  60. 

The  distinction  between  resulting  trusts  and  trusts  for  char- 
itable or  pious  uses  is  almost  as  clear  and  as  broad  as  that  be* 
tween  legal  and  equitable  estates.  The  foundation  of  a  resulting 
trust  is  the  payment,  or  the  securing  to  be  paid,  by  the  cestui 
que  trust,  out  of  his  own  means,  the  consideration  of  the  conyey* 
ance,  or  some  part  thereot  at  its  completion:  McOovem  v.  Knox^ 
21  Ohio  St  552;  8  Am.  Rep.  80.  A  resulting  trust  is  to  be 
performed  or  executed  by  the  trustee  by  transferring  the  title 
to  the  cestui  que  trust  at  his  request:  Millard  y.  Hathawaiff  27 
Cal.  119;  1  Perry  on  Trusts,  sec.  165  a. 

No  one  seriously  claims  that  the  donors  of  the  yarious  chari- 
ties now  in  question  —  those  whose  donations  and  contribu- 
tions so  largely  comprise  the  funds  to  which  they  owe  their 
existence — haye  a  definable,  pecuniary  interest  in  or  claim 
upon  them  which  is  enforceable  in  any  court.  Indeed,  no  such 
claim  is  made  in  their  behalfl  Nor  is  any  personal  or  pecu- 
niary interest  asserted  by  or  on  behalf  of  those  to  whose  uses 
they  are  being  deyoted.  Their  interest  in  them  is  limited  to 
the  enjoyment  of  these  uses*  As  already  obseryed,  they  are 
not  seeking  nor  asking  the  enforcement  or  execution  of  any 
trusts  in  their  behalf.  The  trusts  which  attach  to  these  yari- 
ous properties  haye  been  and  are  still  being  performed  and 
executed.  Bach  day  that  public  religious  worship  is  held  by 
or  the  sacraments  of  the  church  administered  to  members  of 
the  congregations  of  any  of  these  churches  therein;  each  day 
that  pupils  are  instructed  in  the  schools;  that  the  orphans  are 
sheltered  and  cared  for  in  the  asylum;  that  the  cemeteries  are 
opened  to  receiye  the  dead, — witnesses  the  performance  of  the 
trusts  upon  which  they  are  held  by  the  archbishop  of  the 
diocese.  The  prayer  is  identical  with  that  of  the  bill  in  Be(Utf 
y.  KurtSf  2  Pet  666,  that  they  be  left  undisturbed  in  the  en* 
joyment  of  the  uses  to  which  the  property  actually  possessed 
by  them  has  been  so  long  deyoted.  In  this  yiew,  the  assumed 
difficulty  or  impracticability  of  enforcing  these  trusts  disap- 
pears entirely  as  an  element  in  the  case. 

Upon  this  feature  of  the  case  the  eminent  counsel  for  the 
assignee,  among  other  things,  says:  ^  Can  the  beneficiaries  be 
the  indiyiduals  who  attend  the  church,  or  who  constitute  the 
so-called  congregations  ?  Certainly  not;  as  no  priyate  adyan- 
tage  can  be  claimed  for  them,  nothing  can  pass  to  them,  nor 
ean  they,  as  indiyiduals,  act  in  any  capacity  in  relation  to  the 
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property.  They  are  not  only  not  an  incorporated  body  or  as- 
sociation, but  they  never  can  be  incorporated  as  a  body,  and 
continue  to  be  part  of  the  Roman  Catholic  Church.  Take 
away  the  bishop,  and  there  can  be  no  priest  to  manage  the 
affairs  of  the  church,  and  there  can  be  no  Catholic  Church 
without  a  priest.  Take  away  the  bishop,  and  the  church  is 
gone  forever.  The  congregation  no  longer  has  an  existence, 
and  the  property  must  descend  to  the  heirs  of  the  grantee  in 
the  deed,  unless  it  is  disposed  of  by  the  deed  of  the  grantee 
himself." 

It  is  sufiScient  answer  to  this  to  say  that  it  will  be  time  to 
deal  with  such  an  aspect  of  the  case  when  such  a  calamity 
overtakes  the  church  as  the  one  suggested  by  counsel. 

We  are  not  called  upon  to  prophesy  what  this  court  would 
or  ought  to  do  with  this  property  when,  if  ever,  bishop, 
priests,  churches,  and  congregations  are  '*  gone  forever."  We 
are  dealing  with  a  present,  acting  bishop  (the  successor  of 
Archbishop  Purcell,  deceased),  with  officiating  priests,  with 
living  churches,  and  with  worshiping  congregations.  It  is 
against  a  disaster  quite  as  fatal  as  that  supposed  by  counsel 
that  the  court  is  asked  to  interpose  its  restraint. 

Instead  of  asking  that  the  head  of  the  church  of  the  diocese 
convey  or  be  divested  of  the  legal  title,  the  beneficiaries  ask 
that  it  remain  in  him  upon  the  same  trusts  and  for  the  same 
uses  to  which,  from  the  first,  it  has  been  devoted.  Indeed,  it 
is  quite  indispensable  to  the  existence  of  the  trust  that  the 
legal  title  be  held  by  some  one  other  than  the  ce$tvi8  que  trus^ 
tent,  who  are  incapable,  by  reason  of  the  indefiniteness  which 
characterizes  their  piersonalty,  of  holding  it. 

11.  Was  the  dominion  of  the  archbishop  over  this  property 
such  as  to  render  it  subject,  at  law  or  in  equity,  to  the  payment 
of  his  debts  7  The  debts  are  almost,  if  not  quite,  exclusively 
such  as  were  contracted  in  the  business  of  receiving  money  on 
deposit  upon  the  terms  of  paying  interest  upon  it  while  on  de* 
posit,  and  finally  restoring  the  principal.  It  surely  cannot  be 
seriously  claimed  that  this  important  branch  of  the  banking 
business  was  within  the  terms  of  powers  of  the  trust  upon 
which  the  property  was  held.  It  originated  with  and  was 
prosecuted  exclusively  by  the  vicar-general,  Edward  Purcell. 
The  archbishop  stated,  among  other  things  upon  this  subject, 
that  this  business  had  its  origin  in  the  failure  of  the  bank», 
and  the  desire  of  the  depositors  that  Father  Edward  should 
take  their  money  and  keep  it  for  them,  they  refusing  any 
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•ecurity,  but  trusting  to  his  integrity  and  good  faith;  and  that 
he  labored  for  them  without  compensation,  to  earn  for  them 
interest  on  their  money.  While  the  findings  of  the  court  be- 
low do  not  in  form  embrace  one  upon  this  subject,  they  are 
entirely  inconsistent  with  any  such  power,  as  are  also  the  con- 
clusions of  law.  The  member  of  the  court  below  who  pre- 
pared the  opinion  of  the  court  (Smith,  J.),  in  a  very  able  and 
exhaustive  presentation  of  the  reasons  which  prompted  the 
judgment,  says  that ''  most  of  the  present  indebtedness  grew 
out  of  his  brother's  banking  business, — receiving  money  on  de- 
posit, paying  interest,  and  lending  it  out  on  interest.  The 
canon  law  strictly  forbade  this  to  be  done  by  ecclesiastice. 
All  the  canonists  concur  in  this  testimony.  It  could  hardly 
be  a  debt  of  the  trust  when  the  authority  creating  and  regu- 
lating the  trust  strictly  forbade  it." 

There  is  no  serious  attempt  by  any  creditor  to  trace  moneys 
deposited  by  him  into  any  specified  property.  There  was  but 
one  fund.  The  book-keeping  was  crude  and  primitive.  While 
some  money  deposited  must  have  gone  into  church  property, 
donations  must  have  gone  to  pay  interest  upon  and  repay  the 
principal  of  deposits;  but  the  controversy  is  chiefly  between 
depositors  who  expected  interest,  and  finally  their  principal, 
and  those  who  gave  without  hope  of  either  interest  or  princi- 
pal, except  as  it  came  in  the  enjoyment  of  the  uses  to  which 
the  property  was  devoted. 

12.  The  theory  that  these  are  diocesan  debts,  to  be  satisfied 
out  of  diocesan  or  general  church  property,  is  untenable.  It 
is  not  made  to  appear  in  this  case  that  a  diocese  is  a  body  or 
an  organization  capable  of  owning  property  or  of  contracting 
debts.  A  diocese  is  the  circuit  or  extent  of  a  bishop's  juris- 
diction,— the  district  in  which  a  bishop  exercises  his  ecclesias- 
tical authority;  but  it  has  not  been  made  to  appear  that  it  i» 
constituted  to  hold  either  the  legal  or  equitable  estate  in  any 
property  which  is  devoted  to  church  purposes.  Certainly  na 
such  party  was  summoned  nor  made  its  appearance  in  this 
cause,  and  we  have  not  heard  of  any  complaint  of  a  defect  of 
parties  in  the  courts  below.  The  legal  title  to  all  this  prop- 
erty is  in  the  bishop;  while  the  equitable  or  beneficial  interest 
is  in  the  several  congregations  and  others  for  whose  several 
uses  they  are  respectively  held.  There  seems  to  be  no  room 
for  another  owner.  There  is  no  such  triangular  title  as  thie 
theory  assumes. 

Each  of  these  congregations  and  other  beneficiaries  is  here 
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defending  for  itself  and  in  itB  own  rights.  Each  piece  of 
property  is  held  upon  j.  separate  trust,  and  for  a  distinct  use. 
No  warrant  is  shown  for  charging  upon  one  the  expense  in- 
curred on  account  of  another. 

In  the  case  of  Tuigg  v.  Treacy,  104  Pa.  St.  493,  the  right 
to  charge  upon  one  congregation  of  a  Catholic  Church  ex- 
penses incurred  for  the  benefit  of  another  was  under  consid- 
eration in  the  light  of  the  rules  of  the  church.  They  were 
under  the  same  general  canonical  laws  which  prevailed  in  the 
diocese  of  Cincinnati.  The  court  say:  "  Whether  or  not,  there- 
fore, Father  Treacy  (who  was  pastor  of  St.  Bridget's  congre- 
gation) paid  and  expended  the  money  of  St.  Bridget's  as  his 
own,  in  the  St.  Joseph's*  Mission,  at  the  instance  and  request 
of  the  bishop,  is  not  important,  as  the  bishop  had  no  more 
right  to  pledge  the  credit  of  the  congregation  in  an  enterprise 
it  had  not  undertaken  or  assumed,  and  in  which  it  had  no 
particular  concern,  or  to  divert  the  funds  of  the  congregation 
from  their  use,  than  the  pastor  himself;  and  neither,  it  would 
seem,  had  any  power." 

While  this  is  not  an  adjudication  of  the  power  of  the  arch- 
bishop which  controls  us  in  the  case  at  bar,  it  affords  strong 
support  to  the  finding  of  the  court  below,  especially  as  the 
sources  of  information  were  practically  the  same  in  both  cases. 

Our  conclusion  is,  that  the  property  sought  to  be  subjected 
to  the  payment  of  the  individual  debts  of  John  B.  Purcell 
(except  so  much  of  the  cemeteries  as  was  devoted  to  such  pur- 
poses) was  "held  in  trust  for  others,"  and  did  not  pass  to  the 
assignee  by  the  deed  of  assignment. 

18.  Some  of  the  defendants  and  cross-petitioners  acquired 
judgments  upon  their  claims  against  John  B.  Purcell  after  the 
assignment,  but  we  are  not  able  to  discover  how  their  situa- 
tions are  improved  by  that  fact. 

14.  The  claim  of  John  6.  Hendricks,  another  cross-peti- 
tioner below,  and  cross-petitioner  in  error  in  this  court,  stands 
upon  ground  distinct  from  all  others.  He  obtained  a  judg- 
ment against  John  B.  Purcell,  also  after  the  assignment,  upon 
a  claim  composed  in  part  of  an  indebtedness  for  money  de- 
posited to  bear  interest,  and  in  part  for  improvements  and  re- 
pairs placed  upon  the  cathedral,  and  for  its  preservation,  at 
the  request  of  the  archbishop.  We  are  all  in  accord  upon  the 
proposition  that  the  latter  claim  possesses  peculiar  merit,  upon 
the  principle  that  the  trust  property  should  answer  for  the 
reasonable  expense  incurred  in  its  preservation  and  necessary 
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repair  and  improvement.  We  are  not  in  accord,  however,  as 
to  the  means  of  efifectuating  this  right.  A  majority  of  the 
court  is  of  opinion  that  the  remedy  may  be  granted  in  this 
case,  and  for  this  purpose  the  judgment  as  to  this  claim  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  upon 
this  branch  of  the  controversy.  The  eminent  counsel  who 
represents  Hendricks  predicates  his  claim  to  be  reimbursed 
out  of  the  general  church  property  chiefly  (to  the  extent  of 
his  entire  claim)  upon  the  authority  which  he  maintains  is 
conferred  upon  the  archbishop  by  an  act  of  ihe  general  assem- 
bly passed  January  3,  1825,  which  it  is  claimed  was  ia  force 
at  the  time  of  the  assignment:  2  Chase's  Stats.  1460. 

It  is  entitled  ^'  an  act  securing  to  religious  societies  a  per- 
petuity of  title  to  lands  and  tenements  conveyed  in  trust  for 
meeting-houses,  burying-grounds,  or  residence  for  preachers." 

It  is  as  follows: — 

'^Sec.  1.  Be  it  enacted,  etc.,  that  all  lands  and  tenements, 
not  exceeding  twenty  acres,  that  have  been  or  hereafter  may 
be  conveyed  by  devise,  purchase,  or  otherwise,  to  any  person 
or  persons  as  trustee,  trustees,  in  trust  for  the  use  of  any  reli- 
gious society  within  this  state,  either  for  a  meeting-house, 
burying-ground,  or  residence  of  their  preacher,  shall  descend, 
with  the  improvements  and  appurtenances,  in  perpetual  suc- 
cession in  trust  to  such  trustee  or  trustees  as  shall,  from  time 
to  time,  be  elected  or  appointed  by  any  such  religious  society, 
according  to  the  rules  and  regulations  of  such  society,  respec* 
tively. 

"Sec.  2.  That  the  trustee  or  trustees,  for  the  time  being, 
of  any  religious  society  aforesaid,  shall  have  the  same  power  to 
defend  and  prosecute  suits  at  law  or  in  equity,  and  do  all  other 
acts  for  the  protection,  improvement,  and  preservation  of  said 
property,  as  individuals  may  do  in  relation  to  their  individual 
property." 

Upon  this  proposition  the  counsel  stands  alone,  and  his  con« 
tention  has  provoked  a  vigorous  cross-fire  from  his  co-defend« 
ants  and  the  assignee.  It  is  by  them  contended  that  the  act, 
if  in  force,  does  not  and  never  was  intended  to  apply  to  the 
Catholic  Church  and  its  bishops.  We  have  not  found  it  neces- 
sary to  attempt  a  solution  of  this  controversy.  Conceding,  for 
the  purposes  of  the  discussion,  that  it  is  broad  enough  to  com- 
prehend Catholic  bishops  and  church  property,  it  still  falls  far 
short  of  supporting  the  claim  of  Hendricks,  that  his  claim  for 
money  deposited  is  a  charge  upon  church  property.    It  is 
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maintained  that  the  effect  of  this  statute  is  to  give  to  the  offi- 
cial holding  the  trust  property  power  to  sue  and  be  sued  in 
his  own  name, — to  defend  and  to  prosecute  suits  at  law  or  in 
equity, — and  to  do  all  other  acts,  such  as  to  make  contracts, 
which  individuals  may  do  in  relation  to  their  individual  prop- 
erty, for  its  protection,  improvement,  and  preservation.  It  is 
maintained  that  this  act  invested  the  archbishop  with  all  the 
characteristics  of  a  corporation  sole,  though  it  is  said  that  this 
position  is  not  essential  to  the  argument. 

The  antecedent  of  ''said  property,"  in  the  second  section  of 
the  act,  is  "all  lands  not  exceeding  twenty  acres  conveyed, 
etCy  to  any  person  as  trustee,  either  for  a  meeting-house, 
buryiug-ground,  or  residence  of  their  preacher."  The  power 
given  is,  to  do  acts  "for  the  protection,  improvement,  and 
preservation  of  said  property." 

As  we  have  indicated,  it  required  no  legislation  to  authorise 
A  charge  upon  this  property  for  money  expended  "for  its  pro- 
tection, improvement,  and  preservation."  The  act  in  question 
contemplates  the  protection,  etc.,  of  specific  property, — "a 
meeting-house,  burying-ground,  or  residence  for  the  preacher." 
There  is  no  pretense  that  the  money  deposited  by  Hendricks 
was  applied  to  the  improvement,  etc.,  of  any  particular  church 
property.  There  is  evidence  that  some  of  it  was  expended  in 
the  education  of  some  young  men  for  the  priesthood.  But  the 
claim  is  supported  upon  the  theory  that  the  debt  is  diocesan, 
and  that  diocesan  (meaning  general  church)  property  should 
satisfy  it.  This  view  of  the  case  has  already  been  sufficiently 
considered,  and  an  adverse  conclusion  reached. 

15.  No  cross-petitions  in  error  are  filed  by  the  various  con- 
gregation^,  etc.,  to  the  order  of  the  court  below  for  an  account 
of  the  assets  of  John  B.  Purcell,  in  the  form  of  claims,  for 
money  advanced  by  him  for  the  construction  of  various 
churches,  etc.;  nor  is  the  claim  made  that  such  order  is  not  a 
final  one.  We  are  all  impressed  with  the  general  equity  and 
fairness  of  this  feature  of  the  judgment  below,  and  it  is,  for 
the  reasons  stated,  left  undisturbed. 

16.  Louis  Nardini,  trustee  for  Benedetto  Gatto,  one  of  the 
defendants  below,  filed  his  cross-petition  setting  up  a  mort- 
gage upon  the  orphan  asylum,  executed  by  John  B.  Purcell, 
with  which  issue  was  joined,  trial  had,  and  judgment  rendered 
against  him,  to  which  he  excepted.  He  filed  his  separate 
motion  for  a  new  trial,  which  was  overruled;  he  excepted,  and 
took  his  separate  bill  of  exceptions.    His  claim  was  adverse 
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to  all  the  other  parties  in  the  case.  He  failed  to  file  a  cross* 
petition  in  error  in  this  court  within  two  years  after  the  judg- 
ment against  him.  Has  he  a  standing  in  this  court?  A  cross- 
petition  in  error  is  not  expressly  authorized  by  our  code.  It 
wns  claimed  in  Seitz  v.  Union  Pac.  Ry  Co,,  16  Kan.  131,  that 
the  proceeding  was  unauthorized,  and  the  court  so  held,  and 
that  a  separate  proceeding  in  error  was  necessary.  The  same 
question  was  first  presented  in  this  court  in  Shinkle  t.  First 
Nat  Bank,  22  Ohio  St.  516.  It  was  contended  that  such  a 
pleading  was  unauthorized.  The  court,  by  Welch,  J.,  said: 
"There  is  no  good  reason  why  cross-petitions  in  error  should 
not  be  allowed  equally  as  in  original  actions.  They  were  al- 
lowed at  common  law,  and  there  is  nothing  in  the  code  which 
forbids  their  use.  On  the  contrary,  they  are  calculated  to 
subserve  a  leading  object  of  the  code,  namely,  to  avoid  multi- 
plicity of  suits,  and  to  render  litigation  simple,  cheap,  and 

speedy To  summon  the  opposite  party,  who  is  already 

in  court,  and  to  bring  in  a  copy  of  the  record,  a  copy  of  which 
is  already  in  court,  would  be  a  useless  labor,  and  involve  an 
unnecessary  expense  and  delay,"  etc.  The  supreme  court  of 
Kansas  was  again  called  upon  to  consider  this  question  in 
Stettauer  v.  Carney,  20  Kan.  496,  when  it  overruled  its  former 
decision  upon  the  authority  of  Shinhle  v.  First  Nat  Bank, 
supra,  saying:  "We  are  constrained  to  believe  that  in  this 
respect  the  decisions  of  the  supreme  court  of  Ohio  are  the  bet- 
ter exposition  of  the  law." 

Again,  in  Bundy  v.  Ophir  Iron  Co,,  35  Ohio  St.  80,  a  motion 
was  made  in  this  court  for  leave  to  file  a  cross-petition  in  error. 
At  the  time,  no  leave  was  required  to  file  petitions  in  error.  It 
was  said  by  the  court:  "  As  held  in  Shinkle  v.  First  National 
Bank,  22  Id.  516,  it  is  competent  for  a  defendant  in  error  to 
file  a  cross-petition  asking  the  reversal  of  the  judgment  for 
errors  prejudicial  to  him,  and  not  assigned  in  the  plaintiff's 
petition.  And  as  a  petition  in  error  may,  under  the  present 
legislation,  be  filed  without  leave  of  court,  the  same  rule  will 
be  applied  to  the  cross-petition." 

The  just  inference  is,  that  if  the  law  had  required  leave  to 
file  a  petition  in  error,  the  same  rule  would  necessarily  have 
applied  to  a  cross-petition  in  error.  In  the  case  before  us  the 
errors  which  Nardini  relied  upon  were  not  assigned  by  the 
plaintiff  in  error;  he  stood  upon  his  own  right.  The  judgment 
against  him  stood  unchallenged  upon  the  record.  There  can 
be  little  doubt  that  if  the  proceeding  in  error  by  the  plaintiff 
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had  been  dismissed  at  any  time  before  Nardini's  cross-petition 
in  error  was  filed,  his  branch  of  the  case  would  also  have  gone 
out  of  court.  The  logic  of  the  foregoing  cases  and  considera- 
tions is,  that  such  a  proceeding  is  the  prosecution  of  a  pro- 
ceeding in  error;  but  to  avoid  a  multiplicity  of  suits,  he  may 
in  the  same  case  and  upon  the  same  record  predicate  that 
prosecution.  If  a  law  requiring  leave  to  file  a  petition  in  error 
would  apply  as  well  to  a  cross-petition  in  error,  they  are  so  far 
upon  the  same  footing  as  that  if  the  two  years'  limitation  ap- 
plies to  one,  it  applies  with  the  same  force  to  the  other.  All 
parties  in  whose  favor  the  judgment  of  which  he  complains 
was  rendered  (and  it  was  in  favor  of  all  but  himself)  had 
a  right  to  suppose,  after  the  expiration  of  two  years  from  its 
rendition,  that  it  stood  unquestioned,  and  was  forever  at  rest. 
The  cross-petition  in  error  was  filed  too  late.  This  conclu- 
sion relieves  us  of  a  further  consideration  of  the  question 
arising  upon  this  mortgage,  and  the  judgment  thereon  is 
afiirmed. 

17.  The  writer  of  this  opinion  does  not  concur  in  so  much 
of  the  judgment  as  remands  the  case  to  the  court  below  for 
further  proceedings  upon  the  claim  of  Hendricks;  nor  does  he 
concur  in  the  affirmance  of  so  much  of  the  judgment  below  as 
devotes  a  part  of  the  St.  Joseph's  cemeteries  to  the  payment  of 
creditors,  believing  that  these  are  quite  clearly  shown  to  be 
trust  property,  and  that  they  did  not  pass  to  the  assignee  by 
the  assignment. 

With  the  modification  above  indicated  of  the  judgment 
against  Hendricks,  the  judgment  below  is  affirmed. 


What  Passks  to  an  Assioneb  iob  thx  Bxnefit  of  Cseditobs.  —  An 
assignee  for  the  benefit  of  creditors  is  not  a  bona  Jlde  porchaser,  and  takes 
subject  to  all  equities  against  the  debtor:  Brotcn  ▼.  Brabb,  67  Mich.  17;  11 
Am.  St.  Rep.  649,  and  note;  National  etc.  Bank  ▼.  HubbeM,  117  K.  T.  .^84; 
cnite,  p.  515,  and  note;  note  to  Wilaon*s  Accounts,  45  Am.  Dec.  709;  /» 
re  fftnoe,  1  Paige  Ch.  124;  19  Am.  Dec.  395,  and  note;  Van  Bpp$  ▼.  Van  Deu- 
ten,  4  Paige  Ch.  64;  25  Am.  Deo.  516.  Trust  property  does  not  pass  by  a 
debtor's  deed  of  assignment  for  the  benefit  of  his  creditors:  Flint  on  Trusts^ 
sec.  240. 

RSSCTLTIITO   TsnSTB   ABE  EXCEPTED  IBOM  THX  StATDTX    OF  FbAUDS,  and 

may  be  established  by  parol:  Beynolds  ▼.  Sumner,  126  111.  58;  9  Aol  St.  Rep. 
623,  and  note;  LoJUm  r.  Sterrett,  23  Fla.  565;  but  such  parol  evidence  must 
be  clear  and  unmistakable:  Siaemore  ▼.  PeUon,  17  Or.  546;  Clark  ▼.  Pratt,  15 
Id.  304. 

ExFSKss  Trusts,  u(  w  Created.  — To  create  a  trust,  there  must  be  an  ex- 
plicit declaration  of  trubt,  or  such  circumstances  as  will  necessarily  imply 
that  a  trust  was  intended:   Beaver  r.  Beaver,  117  N.  7.  421;  ante,  p.  531, 
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Kad  note;  and  in  Galifomia,  Iowa,  and  Miasisripplt  decUrationa  of  trmi 
must  be  made  by  means  of  a  written  instmment,  being  Toid  if  made  by  parol: 
Barr  ▼.  O'Donnell,  76  Gal.  469;  9  Am.  St.  Rep.  242;  Bain  t.  Bobinmm,  72 
Iowa,  736;  Moore  ▼.  Jordan,  66  Mies.  229;  7  Anu  St  Rep.  641;  Rkhoardwn 
▼•  Baneif,  76  Iowa,  101.  But  the  evidence  of  a  grantee  reduoed  to  writiiig 
long  after  the  conveyance,  admitting  a  verbal  agreement  to  reconvey  upon 
payment  of  certain  moneys,  does  not  constitute  a  written  declaration  of  traat: 
Ha$»hagen  v.  Basahagen,  80  Cal.  614. 

A  Dbkd  Abrolutb  upon  its  Faok  may  be  shown  by  parol  evidence  to 
have  been  intended  to  operate  merely  aa  a  mortgage:  Turpk  r.  Lowe,  114 
Ind.  87;  WeH  v.  Baye$,  117  Id.  290;  CuUen  r.  Cartif,  146  Mass.  60;  Barry  r. 
Bamburg-Bremen  F,  In»,  Co.,  110  K.  T.  1;  bat  such  parol  evidence  mnst  be 
dear  and  satisfactory:  WrigfU  v.  Mahnffey,  76  Iowa,  96;  Egerion  r.  /ones,  102 
K.  G.  278;  ElsUm  v.  ChamJbeilain,  41  Kan.  354.  Bat  while  a  deed  absolute 
upon  its  face  may  be  shown  by  parol  evidence  to  operate  as  a  mortgage  as  be- 
tween the  grantor  and  grantee,  yet  aa  to  third  parties  the  deed  will  at  least 
be  a  cloud  upon  the  title:  Ball  v.  AmoU,  80  Cal.  348;  Moaeley  r.  Jioteley,  86 
Ala.  289;  Oeary  v.  Porter,  17  Or.  465.  The  finding  of  the  trial  court  upon 
the  question  of  whether  a  deed  absolute  upon  its  face  is  or  is  not  in  reality  a 
mortgage  will  not  be  reviewed  by  the  appellate  court  if  there  is  any  evidence 
tending  to  support  it:  W^  v.  Bayea,  117  Ind.  290;  Dalton  v.  Ltafiey,  SOGaL 
446.  A  deed  absolute  upon  its  face  may  be  converted  into  a  truat  by  parol 
evidence,  but  such  evidence  must  be  clear  and  certain:  Adams  v.  Lombard^ 
80  Id.  426;  Crow  v.  Watkms,  48  Ark.  169;  McNah-  r.  Pope,  100  K.  a  404. 
But  in  New  Jersey,  although  a  valid  trust  may  be  created  by  parol,  it  must 
be  proved  by  some  writing:  Mc  Vay  v.  Mc  Vay,  43  K.  J.  Eq.  47;  and  in  JMn 
V.  Jfoht^t  112  Ind.  285,  it  was  held  that  a  parol  agreement  to  hold  the  pro- 
ceeds of  a  sale  of  land  in  trust  for  another,  if  founded  upon  a  sufficient  con- 
sideration, was  valid. 

Gharttablb  Uses.  —  As  to  what  bequests  are  valid  as  charitable  uses: 
Q0orge  v.  Braddock,  45  N.  J.  £q.  757;  14  Am.  St.  Rep.  754,  and  note  763L 
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[46  Ohio  Statb,  2S4.] 

Fbotision  m  Will  ioe  Aftjir-born  Child.  —  A  devise  by  a  testator  of 
his  real  estate  to  his  wife  for  life,  and  after  her  death,  to  the  heirs  of  her 
body  begotten,  is  not  a  provision  in  the  will  for  a  child  bom  to  him  alter 
its  execution,  within  the  meaning  of  a  statu  to  which  provides  that  "if 
the  testator  had  no  children  at  the  time  of  executing  his  will,  but  shall 
afterwards  have  a  child  living,  or  bom  aUve  after  his  death,  saoh  will 
shall  be  deemed  revoked,  unless  provision  shall  have  been  made  for  such 
child  by  some  settlement,  or  unless  such  child  shall  have  been  provided 
for  in  the  will,  or  in  such  way  mentioned  therein  as  to  show  an  inten- 
tion not  to  make  such  provision,  and  no  other  evidence  to  rebut  the 
presumption  or  revocation  shall  be  received.** 

Ambiguous  Words  and  Phrases,  Constructioh  or. — Where  the  same 
word  or  phrase  is  used  more  than  once  in  the  same  act  in  relation  to  the 
same  subject-matter,  and  looking  to  the  same  general  purpose^  if  in  one 
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oonoection  the  meaning  is  clear,  and  in  the  other  it  is  otherwise  doubt- 
ful or  obscure,  it  is  in  the  latter  case  to  be  construed  the  same  as  in  the 
former. 

Action  to  contest  the  will  of  John  Young,  the  father  of  the 
female  plaintiff,  Elizabeth  Rhodes.  The  will  was  made  in 
August,  1862,  shortly  before  the  testator  entered  the  army,  in 
which  he  died  in  April,  1865.  The  plaintiff  in  error,  his  only 
child,  was  bom  in  December,  1862.  His  widow,  Harriet 
Young,  subsequently  intermarried  with  Samuel  Weldy,  by 
whom  she  had  five  children.  The  courts  below  held  that  the 
will  contained  a  provision  for  the  plaintiff.  The  act,  upon  the 
construction  of  which  the  determination  of  the  case  depends, 
is  quoted  in  the  syUabu^.  Other  facts  appear  from  the  opin« 
ion. 

Q€orge  M.  TuUit  and  Charles  FiUiuSj  for  the  plaintiff  in  error. 

/.  R,  Johnston  and  H.  H.  Moses,  for  the  defendants  in  error. 

Owen,  C.  J.  If  Elizabeth  was  provided  for  by  the  will  of 
her  father,  it  was  not  revoked  by  her  birth  after  its  execution, 
and  the  judgment  below  should  be  afSrmed.  If  there  was 
such  provision  made,  it  is  to  be  found  in  these  words:  "I  will 
and  devise  to  ray  wife,  Harriet  Young,  all  my  real  estate 
wherever  situate,  to  use  and  occupy  as  to  her  may  seem  proper 
during  her  natural  life,  and  after  her  death,  to  the  heirs  of 
her  body  begotten." 

It  will  not  be  contended  that  this  is  a  specific  provision  for 
the  plaintiff.  If  it  is  a  provision  at  all,  it  is  so  because  the 
language  is  comprehensive  enough  to  include  her.  It  was 
^dently  written  with  a  view  only  to  the  maternity  of  the 
*' heirs  of  her  body  begotten,"  and  without  reference  to.  their 
paternity.  It  was  intended  as  a  comprehensive  direction  of 
the  course  which  the  property  should  take  after  the  immedi- 
ate object  of  the  testator's  bounty  should  die,  unless  she 
should  die  without  issue;  in  which  case,  other  direction  is 
made  in  the  will.  Much  learning  and  research  have  been  ex- 
pended in  discussing  the  character  of  the  devise  in  remainder, 
and  whether  it  is  a  vested  or  contingent  interest. 

In  the  view  we  take  of  the  case,  this  is  wholly  immaterial. 
The  question  is,  Has  Elizabeth  '*  been  provided  for  in  the  will," 
in  the  sense  of  the  statute?  It  is  not  conclusive  of  this  ques- 
tion to  say  that  a  *' disposition"  has  been  made  which  may 
inure  to  her  benefit.  '* Disposition"  and  "provision"  are  not 
necessarily  convertible  terms. 
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This  statute  has  not  heretofore  been  construed  by  this  court. 
The  question  is  not  new,  however,  to  the  courts  of  several  of 
the  states,  and  of  England. 

In  Lamplugh  v.  Lamplughy  1  P.  Wms.  Ill,  the  question  was, 
whether  a  younger  of  two  sons  was  provided  for  in  a  certain 
settlement.  By  that  settlement,  an  estate  was  settled  upon 
him  expectant  upon  his  mother's  death. 

The  lord  chancellor  held  that  the  younger  son  was  unpro- 
vided for,  notwithstanding  the  expectancy  settled  upon  him, 
to  take  effect  upon  his  mother's  death.  "For,*'  he  said,  "the 
mother  might  survive  the  father  many  years,  and,  in  that 
time,  the  younger  son  might  starve,  if  he  were  to  have  no  other 
provision." 

The  case  of  Willard'a  EstaU,  68  Pa.  St.  327,  is,  we  think, 
directly  in  point.  The  Pennsylvania  statute  then  in  force 
(Brightly's  Purdon's  Digest,  1477)  provided  that  "when  any 
person  shall  make  his  last  will  and  testament,  and  afterwards 
shall  marry,  or  have  a  child  or  children  not  provided  for  in 
such  will,  and  die,  leaving  a  widow  and  child,  or  either  a 
widow  or  child  or  children,  although  such  child  or  children 
be  born  after  the  death  of  their  father,  every  such  person,  so 
far  as  shall  regard  the  widow,  or  child  or  children  after  born, 
shall  be  deemed  and  construed  to  die  intestate,  and  such 
widow,  child,  or  children  shall  be  entitled  to  such  purparts, 
shares,  and  dividends  of  the  estate,  real  and  personal,  of  the 
deceased,  as  if  he  had  actually  died  without  any  will." 

In  that  case,  W.  W.  Willard,  the  testator,  executed  his  will 
on  the  29th  of  August,  1864,  and  died  on  the  2d  of  September 
following,  leaving  his  wife,  Catharine  E.  Willard,  enceinte^  and 
two  children,  Anna  C.  and  Lizzie  P.  Willard,  by  a  former 
wife.  On  the  25th  of  February,  1865,  a  little  over  five  months 
after  the  death  of  the  testator,  his  widow  gave  birth  to  a  son, 
Waldo  Wickham  Willard. 

By  the  first  item  of  his  will,  the  testator  gave  the  interest  of 
three  thousand  dollars  to  his  mother  during  her  natural  life, 
and  at  the  death  of  his  mother,  "this  bequest  to  revert  to  my 
children  and  heirs."  In  the  second  item  of  his  will,  he  gave, 
among  other  things,  a  house  and  lot,  which  ha  valued  at  seven 
thousand  dollars,  to  his  wife,  to  be  hers  during  her  natural 
lifetime,  and  at  her  decease,  "this  bequest  of  seven  thousand 
dollars  to  revert  to  my  heirs  at  law,  share  and  share  alike." 

In  the  opinion  of  Sharswood,  J.,  it  is  said  (page  330):  "It  is 
earnestly  contended  that  as  this  child,  Waldo,  would  certainly 
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be  entitled  to  his  equal  share  of  these  reversionary  interests, 

he  cannot  be  said  not  to  be  provided  for Here,  how« 

ever,  there  was,  in  effect,  no  present  provision  whatever.  For 
all  the  purposes  of  education  and  support,  and  that  for  an 
indefinite  period,  this  son  is  left  entirely  dependent  upon  his 
mother,  unless,  indeed,  by  a  sale  of  his  reversionary  interest. 
....  But  how  could  even  a  vested  reversionary  interest  be  a 
provision,  unless  by  a  present  sale  of  such  reversionary  inter- 
est? A  contingent  interest  could  also  be  sold.  An  interest 
may  be  vested,  as  in  this  case,  although  the  period  when  it 
shall  fall  into  possession  is  uncertain.  Such  an  interest  could 
not  be  sold  for  the  maintenance  and  education  of  the  minor 
except  at  an  enormous  sacrifice.  Yet  what  could  an  orphan's 
court  do  under  such  circumstances?  Refuse  to  sell,  and 
throw  the  child  for  maintenance  and  education  on  the  public? 
or  make  a  scanty  provision  for  a  short  period  by  an  immedi- 
ate sacrifice  of  all  his  future  estate?  We  hold,  then,  that  a 
reversionary  interest,  whether  vested  or  contingent,  is  not  a 
provision  for  an  after-born  child,  within  the  words  or  spirit  of 
the  statute." 

The  question  was  again  before  the  same  court  in  EolliiigS' 
wortVa  Appealy  51  Pa.  St.  518,  in  which  the  court  held  that 
when  ^a  testator  gave  all  his  estate  to  his  wife,  and  if  he 
should  have  any  children  living  at  his  death,  he  appointed 
his  wife  guardian  of  such  children  during  their  minority, 
committing  entirely  *to  her  affection,  judgment,  and  discre- 
tion their  maintenance,  education,  and  future  provision,  and 
which  guardianship  I  intend  and  consider  as  a  suitable  and 
proper  provision  for  such  child  or  children';  he  had  no  chil- 
dren at  the  date  of  the  will,  but  two  were  born  afterwards. 
Held,  that  he  died  intestate  as  to  the  children."  Read,  J.,  in 
delivering  the  opinion  of  the  court,  said:  "This  is  clearly  no 
provision  for  his  children,  such  as  is  contemplated  by  our 
wills  act  and  the  policy  of  the  law." 

The  act  above  mentioned  is  the  same  act  that  was  in  force 
when  Walker  v.  Hall^  34  Pa.  St.  483,  and  the  case  of  Willard's 
EatatBy  aupray  were  decided. 

The  case  of  Waterman  v.  Hawkins^  63  Me.  156,  is  also  sug- 
gestive. By  section  8  of  the  Revised  Statutes  of  1871  of  that 
state,  page  564,  it  is  provided  that  "a  child  of  the  testator 
born  after  his  death,  and  not  provided  for  in  his  will,  takes 
the  same  share  of  his  estate  as  he  would  if  his  father  had  died 
intestate."     And  the  question  before  the  court  was,  whether, 
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in  the  case  under  consideration,  an  after-bom  child  was  pro- 
vided for,  within  the  meaning  of  the  statute. 

The  case  arose  out  of  the  will  of  John  P.  McOlinchy,  who 
died  February  2,  1869,  leaving  his  widow,  enceinte,  and  his 
father  surviving  him.  His  will  was  executed  January  7th 
preceding.  A  child,  Gertrude,  was  born  two  months  after 
the  testator's  death.  By  his  will,  the  testator  gave  to  his  wife 
the  house,  land,  and  furniture,  where  they  lived,  for  her  natu- 
ral life,  if  she  remained  unmarried,  providing,  however,  thai 
"in  case  of  her  marriage,  the  same  is  to  become  the  property 
of  my  heirs,  and  its  use  to  revert  to  them;  and  in  any 
event,  after  her  decease,  the  same  is  to  descend  to  my  heirs." 
All  the  rest  of  testator's  property  was  given  to  his  father. 
The  posthumous  child,  Gertrude,  was  the  sole  heir  at  law  of 
her  father. 

The  real  question  before  the  court  was,  whether  a  child  of  a 
testator  born  after  his  death  can,  in  any  proper  sense  of  the 
term,  be  deemed  provided  for  in  the  will  by  a  general  devise 
of  a  reversion  to  the  heirs  of  the  testator;  and  the  court,  all 
the  judges  concurring,  held  it  cannot  be  deemed  so  provided 
for. 

Barrows,  J.,  in  the  course  of  the  opinion  in  that  case,  says: 
"A  general  devise  of  a  reversion  to  the  heirs  of  the  testator 
constitutes  no  such  provision.  It  would  rarely  be  available  for 
the  support  of  the  child  when  support  is  most  needed;  and 
while  the  insufficiency  of  the  provision  in  the  will  might  not 
entitle  the  posthumous  child  to  claim  a  distributive  share,  in 
order  to  bar  him,  it  must  definitely  appear  that  some  provision 
relating  expressly  to  him  was  made."  We  are  not  required  to 
say  that  if  the  child  in  such  case  was  actually  provided  for  by 
the  execution  of  the  will,  it  must  be  considered  revoked  because 
the  provision  did  not  relate  expressly  to  her; 

So  a  like  statute  has  been  recently  before  the  supreme  court 
of  Massachusetts,  in  the  case  of  Bowen  v.  Hoxie,  decided  Sep- 
tember 5,  1884,  and  published  in  137  Mass.  527.  The  testator 
executed  his  will  February  28,  1880,  and  died  December  18, 
1882,  leaving  a  widow  and  six  children  by  her,  and  three  chil- 
dren of  a  former  marriage.  A  little  over  three  months  after 
the  testator's  death,  another  child,  Pauline,  was  bom.  The 
testator,  by  his  said  will,  besides  other  bequests  to  his  wife  and 
nine  children,  then  living,  left  the  sum  of  fifty  thousand  dol- 
lars, in  trust,  to  pay  the  income  to  his  wife  during  her  life,^ 
and  after  her  decease,  to  pay  over  the  interest  and  income 
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thereof,  annually,  in  equal  shares,  to  my  surviving  children  by 
my  said  wife,  Abhy  Elizabeth,  with  an  ultimate  distribution  of 
the  principal  among  them.  There  was  no  other  provision  for 
Pauline  by  the  will,  or  otherwise.  The  Public  Statutes,  chap- 
ter 127,  section  22,  of  Massachusetts,  provides  that ''  when  a 
child  of  a  testator,  born  after  his  father's  death,  has  no  pro- 
vision made  for  him  by  his  father  in  his  will,  or  otherwise,  he 
shall  take  the  same  share  of  his  father's  estate  that  he  would 
have  been  entitled  to  if  his  father  had  died  intestate." 

It  was  contended  by  counsel  for  the  child,  Pauline,  that 
there  was  no  provision  for  her  in  the  will,  within  the  meaning 
of  the  statute. 

Allen,  J.,  in  the  course  of  the  opinion,  says:  ''  In  the  opinion 
of  the  court,  the  claim  in  behalf  of  Pauline  must  be  supported. 
The  will  would  have  full  effect  without  regard  to  Pauline. 
The  share,  if  any,  which  she  would  receive  would  come  to  her 
only  as  one  of  a  class.  The  provision  for  her  is  an  uninten- 
tional one.  The  most  that  can  be  said  is,  that  the  provision 
for  a  class  happens  to  be  broad  enough  to  include  her.  It 
does  not,  under  any  construction,  furnish  any  certain  means 
for  her  maintenance  and  education  during  that  part  of  her 
life  when  she  would  be  unable  to  do  anything  toward  her  own 
support. 

"She  might  live  long,  marry,  have  children,  and  die,  with- 
out ever  coming  into  the  enjoyment  of  her  share  of  an  interest 
to  which,  as  one  of  a  class,  she  might  be  entitled.  Such  a  re- 
sult would  not  only  shock  the  testator  himself,  but  would  be 
contrary  to  the  common  feelings  of  humanity.  It  is  not  neces- 
sary, and  we  do  not  think  it  is  reasonable  to  hold,  that  a  pro- 
vision for  a  class,  within  which  an  uncontemplated  child 
happens  to  fall,  excludes  the  child  from  a  proportionate  share 
of  the  estate.  The  statute  rather  means  to  include  cases 
where  a  child  born  after  the  father's  death  has  no  direct  spe- 
cific or  intentional  provision  made  for  him." 

"Its  meaning  is,  if  a  father  unintentionally  omits  to  pro- 
vide in  his  will,  or  otherwise,  for  a  child  born  after  his  death, 
or  in  other  words,  if  he  omits  to  make  a  provision  which  is 
intended  for  such  child,  the  child  shall  take  the  same  share 
of  estate  that  he  would  have  been  entitled  to  if  the  father  had 
died  intestate.  This  construction  is  in  accordance  with  that 
adopted  by  the  courts  of  several  states  substantially  similar." 

A  case  reported  in  10  Ga.  80-82,  is  instructive.  The  su- 
preme court,  construing  a  statute  of  that  state,  which  is  much 
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like  the  Pennsylvania  statute,  says:  "The  statute  contemplates 
the  present  or  probable  existence  of  the  after-born  child,  in  the 
mind  of  the  testator  when  he  makes  his  will,  and  thereby 
makes  a  positive  provision  for  such  child.  There  being  no 
such  positive  provision  made  by  the  testator  in  his  will  for  this 
after-born  child,  we  are  of  the  opinion  that  this  is  a  very  clear 
case  of  intestacy  under  the  statute." 

In  the  case  at  bar  there  surely  was  no  provision  for  the  pres- 
ent support  and  maintenance  of  Elizabeth.  It  is  now  nearly 
twenty-six  years  since  her  birth,  and  there  has  been  no  time 
since  that  event  that  she  could  assert  a  present  interest  in  the 
estate  left  by  the  will  of  her  father.  She  has  passed  from 
birth  to  womanhood,  and  is  now  a  wife,  and  not  a  penny  of 
this  ^*  provision,"  which  it  is  strongly  contended  was  made  for 
her  in  the  will,  has  inured  or  could  lawfully  inure  to  her 
benefit. 

If  it  be  contended  that  the  devise  to  her,  or  which  is  made, 
in  terms,  broad  enough  to  include  her,  is  a  vested  interest, — 
one  which  she  could  sell  and  realize  therefrom  present  means, 
— the  answer  is,  that  she  might  also  sell  a  contingent  interest 
or  a  mere  expectancy,  if  in  either  case  she  should  find  an  ad- 
venturer brave  enough  to  take  his  chances  in  an  investment 
so  equivocal  and  unpromising.  In  that  case,  a  sale  would 
probably  be  at  a  great  sacrifice.  She  may  live  to  middle  age, 
and  even  to  moderately  old  age,  and  still  fail  to  realize  upon 
this  alleged  '^  provision,"  unless  she  should  in  the  mean  time 
be  unfortunately  called  upon  to  mourn  her  mother's  death.  If 
she  should  die  before  her  mother,  it  would  result  that  she  had 
passed  through  life  without  realizing  the  slightest  benefit  or 
assistance  from  the  will.  These  considerations  are  suggested 
rather  as  illustrations  of  the  practical  workings  of  the  rule 
contended  for  than  as  rules  or  tests  of  construction.  They 
serve  to  illustrate,  also,  the  authorities  which  are  above  cited. 

The  able  and  industrious  counsel  for  defendants  have  failed 
to  produce  a  case  which  tends  to  cast  doubt  upon  any  of  these 
authorities,  or  to  establish  a  different  doctrine. 

2.  We  are  fortunate,  however,  in  finding  in  this  statute  very 
valuable  aid  in  its  construction.  In  the  same  section,  indeed 
in  the  same  sentence,  we  find  substantially  the  same  expres- 
sion which  has  provoked  so  much  discussion  concerning  what 
constitutes  a  provif Jon  in  a  will  for  an  after-born  child.  The 
will  shall  be  deemed  revoked  "  unless  provisions  shall  have 
been  made  for  such  child  by  some  settlement,"  etc.    In  either 
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case,  the  statute  contemplates  provision  for  a  child  which  we 
are  to  suppose  will  be  of  tender  years  and  in  present  need  of 
means  of  support.  If  there  be  provisions  by  settlement  or 
provision  by  will,  in  either  case  (and  in  the  one  the  same  as 
the  other)  the  birth  of  a  child  after  the  execution  of  the  will 
does  not  work  its  revocation. 

Fortunately  for  us,  "provisions  by  some  settlement"  is  a 
phrase  of  easy  construction.  It  certainly  implies,  if  not  a  suf- 
ficient, at  least  a  substantial,  present  means  of  maintaining 
the  child.  A  settlement  at  once  suggests  the  intervention  of 
trustees,  upon  whom  is  conferred  a  fund  or  property  in  some 
form,  which  constitutes  a  source  of  maintenance,  education, 
etc.  A  provision  by  some  settlement  which  could  not  become 
available  until  the  termination  of  a  life  tenancy  or  interest, 
and  which  depended  upon  the  contingency  of  the  beneficiary 
outliving  the  life  tenant,  and  which,  in  case  of  the  latter  sur- 
viving the  former,  could  never  and  would  never  be  devoted  to 
the  uses  to  which  it  was  appointed,  would  be  a  strange  absurd- 
ity.   Lamplugh  v.  Lamplugh,  supra,  is  directly  in  point. 

When  we  have  ascertained  what  a  provision  for  a  child  of 
lender  years  by  some  settlement  is,  we  shall  have  made  good 
progress  in  the  solution  of  the  question  at  bar.  It  would  not 
be  a  sound  proposition  to  say  that  the  same  word  occurring  in 
different  places  in  the  same  statute  always  means  the  same 
thing.  It  may  sometimes  call  for  a  radically  different  con- 
struction. But  where  the  same  word  or  phrase  is  used  more 
than  once  in  the  same  act,  especially  in  the  same  section  and 
in  the  same  sentence,  in  relation  to  the  same  subject-matter, 
and  looking  to  the  same  general  purpose,  it  is  a  fundamental 
rule  of  statutory  construction  that  if  in  one  connection  the 
meaning  is  clear,  and  in  the  other  it  is  otherwise  doubtful  or 
obscure,  it  is  in  the  latter  case  to  be  construed  the  same  as  in 
the  former.  In  Raymond  v.  Cleveland,  42  Ohio  St.  629,  it  is 
said:  "  Where  the  meaning  of  a  word  or  phrase  in  a  statute  is 
doubtful,  but  the  meaning  of  the  same  word  or  phrase  is  c*lear 
where  it  is  used  elsewhere  in  the  same  act  or  an  act  to  which 
the  provision  containing  the  doubtful  word  or  phrase  has  ref- 
erence, the  word  or  phrase  in  the  obscure  clause  will  be  held 
to  mean  the  same  thing  as  in  the  instances  where  the  meaning 
is  clear.*' 

It  is  said  in  James  v.  Du  Bois,  16  N.  J.  L.  293:  "It  is  no 
doubt  a  rule  of  construction  that  if  a  statute  makes  use  of  a 
word  in  one  part  of  it  susceptible  of  two  meanings,  and  in 
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another  part  of  the  statute  the  same  word  is  used  in  a  definite 
sense,  we  are  to  understand  it  throughout  in  that  sense,  unless 
the  object  to  which  it  is  applied,  or  the  connection  in  which  it 
stands,  require  it  to  be  differently  understood  in  the  two 
places." 

In  Pitte  V.  Shipley,  46  Cal.  160,  the  court  say:  "  It  is  a  fa- 
miliar principle  of  construction  that  a  word  repeatedly  used 
in  a  statute  will  be  presumed  to  bear  the  same  meaning 
throughout  the  statute,  unless  there  is  something  to  show  that 
there  is  another  meaning  intended." 

This  rule  is  peculiarly  applicable  to  the-  question  at  bar. 
The  general  subject  treated  in  these  two  expressions  is  the 
same,  to  wit,  a  provision  for  an  after-born  child  which  shall 
save  a  will  from  the  revocation  which  must  otherwise  result 
from  the  birth  of  such  child  after  the  execution  of  the  will. 
Giving  to  the  word  '"provision"  in  the  one  phrase  substan- 
tially the  same  construction  which  the  word  '^  provisions  "  is 
clearly  entitled  to  in  the  other,  and  the  conclusion  is,  that 
Elizabeth  was  not  '^  provided  for  in  the  will "  by  the  devise  of 
the  testator's  lands  to  his  wife  to  use  and  occupy  as  to  her  may 
seem  proper,  during  her  natural  life,  and  after  her  death,  to 
the  heirs  of  her  body  begotten;  and  the  judgments  below  are 
reversed,  and  the  cause  remanded  to  the  circuit  court  for 
further  proceedings. 

Paovisioir  nr  Will  vob  Aftkr-born  Child,  What  is.  — In  tihe  note  to 
WiUon  Y,  Fotkeif  39  Am.  Deo.  740,  will  be  found  an  extended  diBcaision  of 
the  rights  of  an  after-born  child  omitted  from  the  will  of  hli  parent.  At  the 
general  eabject  \m  there  diacusaed,  it  ia  only  necessary  m  this  note  to  con* 
sider  the  question  what  constitutes  a  provision  in  a  wiU  for  an  after-born 
child  of  a  testator.  The  decision  in  the  principal  oaae  is  sustained  by  the 
great  weight  of  authority.  It  is  very  generally  held  that  a  general  dey&M  of 
a  reyersionary  interest  to  the  heirs  of  the  testator,  whether  it  be  rested  or 
contingent^  ia  not  a  provision  for  an  after*bom  child  of  the  testator:  Lamp-^ 
lugh  ▼.  Lamplttght  1  P.  Wms.  Ill;  HoUoman  ▼.  Copeiand,  10  Ga.  79;  Water' 
man  v,  BawkinSf  63  Me.  156;  Botoen  ▼.  Noxk,  137  Mass.  627;  Willard'4 
AppeiUt  68  Pa.  St.  327;  PoUer  ▼.  Brown,  11  R.  I.  232.  In  HoUoman  ▼.  Ocpe- 
land,  stipm,  the  testator  disposed  of  his  property  to  his  wife  and  children 
then  in  life,  and  two  years  after  he  had  another  child  bom  to  him,  for  whom 
no  positive  provision  was  made,  and  the  testator  was  held  to  have  died  in- 
testate, notwithstanding  the  fact  that  such  after-bom  child  might  be  entitled 
to  some  portion  of  the  testator's  estate  under  the  will  on  the  happening  of 
certain  contingencies  mentioned  therein  under  the  general  description  of 
"children."  This  decision  was  rendered  under  a  statute  containing  these 
provisions:  "In  all  cases  where  a  person  having  made  a  will  shaU  .... 
have  born  a  child  or  children,  and  no  provision  shall  be  made  in  said  will 
for  •  •  •  •  child  or  children  after  bom,  and  shall  depart  this  life  without 
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r«Toking  uid  will  or  altering  it  ...  •  rabM^ent  to  the  birth  of  mid  after- 
bom  child  or  children,  the  jvsticef  of  the  inferior  oonri  •  •  •  •  ehall  peee  aa 
order  deeUring  that  such  person  died  intestate." 

In  WatermoM  r,  Hawkins,  tupi'ti,  the  facts  of  which  are  stated  in  the  prin* 
«ipal  csse^  Barrows,  J.»  deiiyering  the  opinion  of  the  court,  said:  '*  There 
mnet  be  provision  made  specifically  for  the  nnbom  child.  He  cannot  be  dis- 
inherited like  a  child,  or  the  issue  of  a  deceased  child,  when  it  appears  that 
the  omission  to  refer  to  him  was  intentionaL  Unless  he  Is  'provided  for," 
the  conclusive  presumption  is,  that  he  was  not  expected,  and  the  law  de- 
clares that  he  shall  take  the  same  share  of  his  father's  estate  as  if  the  father 
had  died  intestate.  A  general  devise  of  a  reversion  to  the  heirs  of  the  testa- 
tor constitutes  no  such  provision.  It  would  rarely  be  available  for  the  sup- 
port of  the  child  when  support  is  most  needed;  and  while  the  insuffioienoy 
of  the  provision  in  the  will  might  not  entitle  the  poethnmona  ehild  to  claim  a 
distributive  share  in  order  to  bar  him,  it  must  definitely  appear  that  some 
provision  relating  expressly  to  him  was  made.'* 

And  further:  *'A  cl\ild  of  a  testator  bom  after  his  death  cannot,  in  any 
proper  sense  of  the  term,  be  deemed  'provided  for  in  his  will '  by  a  general 
devise  of  a  reversion  to  the  heirs  of  the  testator." 

In  Bcwen  v.  Uoask^  <«pfYi,  referred  to  and  quoted  from  in  the  principal 
case,  C.  Allen,  J.,  delivering  the  opinion  of  the  oourt»  said:  '*The  statute 
was  designed  to  come  in  and  correct  the  injustice  which  would  result  from 
establishing  and  carrying  out  strictly  the  provisions  of  a  testator's  will  in 
which  the  claims  of  a  posthumous  child  were  unintentionally  overlookedt 
both  for  the  sake  of  giving  effect  to  the  presumed  intention  of  the  testator^ 
•nd  also  probably  in  part  with  a  view  to  prevent  the  ohanoe  of  the  ohild'a 
beooming  a  public  charge." 

In  the  case  of  Potter  v.  Brown,  11  R.  I.  232,  the  testator  gave  to  hit  dangh* 
ter  two  thousand  dollars,  to  be  hers  upon  her  attaining  the  age  of  twenty 
years,  or  upon  her  marriage,  but  in  case  of  her  death  before  attaining  that 
age,  or  marrying,  then  said  sum  to  be  equally  divided  between  her  brothera 
and  sisters  then  living.  After  the  making  of  the  will  containing  thoee  pro- 
visions, the  testator  had  bom  to  him  a  son,  for  whom  no  provision  was  made 
oxcept  the  contingency  above  mentioned.  The  conrt  decided  that  there  was 
sio  provision  made  for  the  after-born  child,  within  the  contemplation  of  the 
•tatnte.  Durfee,  C.  J.,  who  delivered  the  opinion  of  the  court  in  that  case^ 
■aid:  "Upon  the  whole,  we  think  it  safer  and  more  consonant  with  the  design 
of  the  statute  to  decide  that  the  bequest  over  is  too  precarious  to  be  regarded 
as  a  provision  for  the  after-bom  child,  so  as  to  defeat  his  right  under  the 
•tatnte  to  share  in  his  father's  estate  as  if  it  were  intestate.  And  aoooid* 
tngly  we  do  so  decide."  In  the  case  of  Walker  v.  Hall,  S4  Pa.  St  483^  the 
testator  devised  his  whole  estate  to  his  wife;  and  then  added:  "  Having  the 
utmost  confidence  in  her  integrity,  and  believing  that  should  a  child  be  born 
to  ns^  she  will  do  the  utmost  to  rear  it  to  the  honor  and  glory  of  its  pa- 
rents." Referring  to  this  language  in  the  will,  Read,  J.,  who  delivered  the 
opinion  of  the  court  said:  '*  This  is  clearly  no  provision  for  his  child,  such  as 
we  have  seen  is  contemplated  by  the  wills  act  and  the  whole  policy  of  our 
law."  This  language  was  repeated  by  the  same  learned  judge  in  deciding 
the  case  of  HoUingtwortKs  Appeal,  61  Id.  61 8^  the  facts  of  which  are  stated 
in  the  principal  case. 

In  the  case  of  Mercantik  TruH  and  DepoiU  Oo.  ▼.  Rhode  Idand  H,  T.  Co., 
86  Fed.  Rep.  863,  the  testator,  a  married  man,  having  at  the  time  no  chil- 
dren, bequeathed  to  his  sister  ten  thousand  dollars  if  he  died  leaving  ■• 
Am.  St.  Rar..  Vol.  XV.— It 
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ehildren,  but  in  ease  he  died  leaving  children  or  deecendanti,  he  gave  her 
onlj  one  thonaand  d<rflan.  All  the  residue  of  hia  estate  he  gave  to  his  wife. 
Ihe  oonrt  decided  that,  under  the  terms  of  this  will«  the  testator  had  made 
BO  provision  for  his  subsequently  bom  child.  In  delivering  the  opinion  of 
the  court  in  that  case,  Colt,  J.,  said:  "It  is  argued  fi^om  this  that  in  the 
Jeremiah  Whipple  will  the  second  and  third  clauses  show  that  the  testator 
had  in  mind  the  possibility  of  after-bom  children,  and  that  in  providing  so 
bountifully  for  the  mother,  he  intended  in  fact  to  make  provision  for  any 
after-born  child.  The  difficulty  with  this  reasoning  is,  that  in  providing  for 
the  mother  he  did  not  in  fact  make  any  provision  in  his  will  for  his  after-born 
child." 

Illinois  and  Alabama  seem  to  he  the  only  states  in  which  a  different  rule 
from  that  laid  down  in  the  principal  case  has  been  adopted.  The  statute  of 
the  former  state  provides  that  "  if,  after  making  a  last  will  and  testament,  a 
child  shall  be  born  to  any  such  testator,  and  no  provision  be  made  in  such 
will  for  such  child,  the  will  shall  &ot»  on  that  aooount,  be  revoked;  but  un- 
less it  shall  appear  by  such  will  that  it  was  the  intention  of  the  testator  to 
disinherit  such  child,  the  devises  and  legacies  by  such  will  granted  and  given 
shall  be  abated  in  equal  proportions,  to  raise  a  portion  for  such  child  equal  to 
that  which  such  child  would  have  been  entitled  to  receive  out  of  the  estate 
of  such  testator  if  he  had  died  intestate." 

In  the  case  of  Osborn  r.  Jefferson  Nat,  Bank^  116  IlL  130,  a  married 
woman,  in  1873,  devised  to  her  husband,  his  heirs  and  assigns,  all  her  estate, 
provided  he  should  survive  her,  but  in  case  he  should  not  survive  her,  and 
she  should  die  leaving  children,  then  to  her  child  or  children,  etc.  She  died 
in  1880,  leaving  her  husband  surviving  and  three  children,  all  bom  after  the 
date  of  the  will.  It  was  held  that  the  testatrix  had  made  provision  for  her 
ehildren,  within  the  meaning  of  the  statute,  notwithstanding  the  provision 
made  depended  upon  a  contingency.  Tunnidiff,  J.,  who  delivered  the  opinion 
of  the  court  in  that  case,  said:  '*It  is  very  clear  that  if  there  is  any  'pro- 
rision'  made  in  this  will  for  these  children,  the  appellants,  or  if  it  appears  by 
the  will  that  it  was  the  intention  of  the  testatrix  to  disinherit  them,  then,  in 
either  case,  the  will  must  stand,  and  the  decree  dismissing  the  cross-bill  be 
affirmed.  The  contention  of  the  appellants  is,  that  to  be  a  '  provision '  for 
them,  within  the  meaning  of  the  statute,  the  devise  or  bequest  in  their  fa^or 
must  be  certain  and  absolute,  and  dependent  upon  no  condition  or  oontin- 
gency  whatever,  and  that  as  the  devise  to  them,  in  this  case,  is  only  in  the 
event  that  the  testatrix's  husband,  Francis,  should  not  survive  her,  there  can- 
not be  said  to  he  any  '  provision '  made  for  them  by  the  will;  and  as  to  the 
intention  to  disinherit,  it  is  insisted  that  this  must  not  be  found  by  the  court 
from  any  resort  to  construction,  implication,  or  inference  to  be  drawn  from 
the  will  by  reason  of  anything  therein  contained,  unless  this  intention  is  so 
stated  in  the  will  in  express  terms.  In  our  opinion,  neither  of  these  con- 
structions should  be  placed  upon  the  statute.  As  to  the  provision  for  the 
after-bom  children,  the  statute  is  silent  as  to  its  extent^  or  whether  it  shall 
be  reasonable  or  not,  as  to  when  it  shall  commence  or  when  terminate.  By 
its  plain,  unambiguous  meaning,  it  applies  only  to  children  for  whom  no  pro- 
vision is  made  by  the  will,  and  as  to  whom  it  does  not  appear  by  the  will 
that  they  were  intentionally  disinherited.  If  any  provision  is  made  for  them, 
then  they  do  not  come  within  the  purview  of  the  statute.  The  testatrix  was 
to  be  the  sole  judge  of  what  this  provision  should  be;  and  that  the  same  was 
not  to  be  left  for  the  determination  of  the  courts  is  manifest  by  the  second 
elanse  of  the  section,  which  authorizes  the  diainheritaaoe  «f  sneh  ohild  or 
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cbQdreii  altogetber,  if  the  testator  shall  simply  indicate  by  his  will  that  stich 
was  his  iotention.  The  greater  includes  the  less,  and  as  the  testator  may 
totally  disinherit  such  after-born  child  or  children,  it  would  seem  to  follow 
that  he  may  limit  his  bequests  to  them,  if  he  makes  any,  to  aaything,  no 
matter  how  iusiguiiicaut  it  may  be,  and  its  enjoyment  upon  any  contingency 
however  remote." 

In  Oay  v.  Octy,  84  Ala.  38,  it  was  held  that  when  a  provision  for  am  after« 
bom  child  of  a  testator  is  made  by  gift  or  settlement,  the  nature  and  extent 
thereof  are  left  to  the  discretion  of  the  testator,  as  when  made  by  will,  except 
that  it  must  not  be  so  grossly  inadequate  as  to  be  the  equivalent  of  no  pro- 
vision. Aud  it  was  decided  that  an  antenuptial  contract  by  which,  in  con- 
sideration of  the  marriage  and  the  relinquishment  of  all  interest  in  the  estate 
of  the  husband  and  testator,  real  and  personal  property  is  conveyed  to  the 
wife,  in  trust,  to  hold  the  same  during  life  or  widowhood,  with  the  remain- 
der to  the  issue  of  the  marriage  living  at  his  death  or  at  the  time  of  her 
second  marriage,  and  on  the  death  of  such  issue  unmarried,  then  to  the  heirs 
at  law  of  the  testator,  is,  prima  /ade,  a  substantial  provision  for  his  after- 
born  child.  In  the  statutes  of  some  of  the  states  the  provisions  in  reference 
to  after-bom  children  are  in  favor  of  such  children  not  named  or  provided  for 
in  the  will.  This  is  the  form  of  expression  used  in  the  Missouri  statute. 
Under  statutes  of  this  class,  the  mere  fact  that  an  after-born  child  is  not  pro. 
vided  for  is  not*  sufficient  to  create  an  intestacy  as  to  him,  provided  he  is 
named  in  the  will.  In  Beck  v.  Meta,  25  Mo.  70,  the  testator,  after  devising 
all  his  property  to  his  wife,  added  this  clause:  "In  every  other  respect  I 
leave  it  entirely  to  the  wiU  and  judgment  of  my  said  wife,  Catherine,  how 
and  in  what  manner  she  thinks  proper  to  dispose  of  the  estate,  as  well  with 
reference  to  our  child  or  children  as  with  reference  to  the  said  Joseph  Fred- 
erick Beck."  They  had  only  one  child,  a  daughter,  and  it  was  held  that  she 
waa  named  in  the  wilL  So  in  MeCourtney  v.  McUhea,  47  Id.  633,  the  testator 
devised  hia  property  to  his  widow  during  her  widowhood,  but  if  she  should 
marry,  then  the  estate  in  her  possession  should  be  disposed  of,  according  to 
law,  among  his  surviving  heirs.  It  was  held  that  the  children  were  named  in 
the  will,  within  the  meaning  of  the  statute.  And  in  Hockensmith  v.  Slasher, 
26  Id.  237,  it  was  even  held  that  a  bequest  to  a  son-in-law,  though  he  wai 
not  designated  as  such,  was  a  naming  of  the  daughter,  within  the  statute. 
But  in  Oage  v.  Oage,  29  N.  H.  533,  it  was  decided  that  the  naming  of  one 
person,  however  closely  related  to  another,  without  more,  is  no  reference  to 
that  other;  and  that  the  naming  of  a  grandson,  and  describing  him  as  such,  ii 
no  reference  to  his  father  or  mother.  This  decision  was  rendered  under  a 
statute  which  provided  that  "every  child  bom  after  the  decease  of  the  testa- 
tor, and  every  child  or  issue  of  a  child  of  the  deceased  not  named  or  referred 
to  in  his  will,  and  who  is  not  a  devisee  or  legatee,  shall  be  entitled  to  the 
same  portion  of  the  estate,  both  real  and  personal,  as  he  would  be  if  the  de- 
ceased were  intestate." 

Property  acquired  by  the  testator  after  the  execution  of  the  will,  where 
■uch  property  is  by  law  unaffected  by  the  will,  is  not  a  provision  for  an  after- 
bom  child  of  the  testator:  Baldwin  v.  Spriggs,  65  Md.  373;  Jliartion  v.  Boe,  8 
Ad.  &  EL  14.  A  child  who  has  been  adopted  by  and  taken  the  name  of  the 
testator  is  not  unprovided  for,  when,  by  the  will,  made  before  the  adoption, 
special  provision  has  been  made  for  her  by  the  name  the  then  bore:  Bowdkar 
▼.  Bowdlear,  112  Mara.  184.  A  provision,  by  settlementy  for  an  after-borm 
•hild  may  l>e  made  after  as  well  as  before  the  iKMmtioii  of  the  will:  Oa^  ▼• 
Gag,  84  Ala.  38. 
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Rolling  Mill  Company  v.  Coeeigan. 

[46  Ohio  SrjLn,  288.] 

Ohditcabt  Care,  as  Applied  to  Iitfants,  What  xa. — In  the  applicaUoii 
of  the  doctrine  of  contributory  negligence  to  children,  in  aotione  hj 
them,  or  in  their  behalf,  for  injuries  occasioned  by  the  negligenoe  of 
others,  their  conduct  is  not  to  be  judged  by  the  same  mle  that  goyems 
that  of  adults,  and  while  it  is  their  duty  to  exercise  ordinary  care  to 
avoid  the  injuries  of  which  they  complain,  ordinary  care  for  them  is  that 
degree  of  care  which  children  of  the  same  age,  of  ordinary  care  and  pm- 
deoce,  are  accustomed  to  exercise  under  similar  circumstances. 
Duty  or  Employer  ix>  Instruct  Youthful  and  Inexperienced  Em- 
ployee. —  One  who  employs  children  to  work  with  or  about  dangerous 
machinery,  or  in  dangerous  places,  should  anticipate  that  they  will  ex- 
ercise only  such  judgment,  discretion,  and  care  as  is  usual  among  ehil- 
f  dren  of  the  same  age,  under  similar  circumstances,  and  is  bound  to  U8# 

«  due  care,  haying  regard  to  their  age  and  inexperience,  to  protect  them 

from  the  dangers  incident  to  the  situation  in  which  they  are  placed;  and 
at  a  reasonable  precaution,  in  the  exercise  of  such  care  in  that  behalf,  it 
:  is  his  duty  to  so  instruct  such  employees  concerning  the  dangers  ooa- 

I  nected  with  their  employment,  which,  from  their  youth  and  inexperi* 

enoe,  they  may  not  appreciate  or  comprehend,  that  they  may,  by  the 
exercise  of  such  care  as  ought  reasonably  to  be  expected  of  thorn,  guard 
against  and  avoid  injuries  arising  therefrom. 
Imfant  Employee  may  Recover  for  Injury  to  Which  He  CoNTRiBirm 
WHEN.  —  An  infant  employee  whose  employer  has  not  instnioted  him* 
as  it  was  his  duty  to  do,  and  who,  while  in  the  discharge  of  his  duty  as 
be  understands  it,  suffers  an  injury  in  consequence  of  the  employer's 
negligence,  may  maintain  an  action  against  his  employer  therefor,  not- 
withstanding tiiat,  by  reason  of  his  youth  and  inexperienoe,  and  the 
failure  of  the  employer  to  instruct  him,  he  did  some  act,  in  the  perform- 
ance of  his  duty  according  to  the  judgment  and  knowledge  he  possessed, 
which  contributed  to  the  injury,  but  which  he  did  not  know,  and  was 
not  advised,  would  be  likely  to  injure  him. 

Action  for  personal  injuries.  The  jury  rendered  a  verdict 
for  the  plaintiff,  and  the  judgment  rendered  thereon  having 
been  affirmed  by  the  circuit  court,  the  Rolling  Mill  Company 
filed  its  petition  in  error  to  reverse  both  judgments.  Other 
facts  are  stated  in  the  opinion. 

WiUiamaonj  Beach^  and  Cushing^  for  the  plaintiff  in  error. 
Robiaon  and  Rogers^  for  the  defendant  in  error. 

Williams,  J.  The  only  questions  presented  in  this  case 
are  those  arising  upon  the  special  instructions  given  by  the 
court  Jin  response  to  the  request  of  the  jury.  These  instruc- 
tions, the  plaintiff  in  error  contends,  are  erroneous  in  their 
entirety  and  in  detail. 

1.  First,  it  is  claimed  that  the  court  erred  in  the  statement 
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of  the  plaintiff's  duty  in  the  opening  proposition  of  the  charge^ 
wherein  the  jury  were  instructed  that  "it  was  the  duty  of  the 
plaintiff  to  use  ordinary  care/'  which  the  court  defined  to  be 
"just  such  care  as  boys  of  that  age,  of  ordinary  care  and  pru- 
dence, would  use  under  like  circumstances,"  and  that  the  jury 
''should  take  into  consideration  the  age  of  the  plaintiff,  and 
the  judgment  and  knowledge  he  possessed."  We  have  found 
no  decision  of  this  court  upon  the  subject  of  the  contributory 
negligence  of  infants,  or  the  measure  of  care  required  of  them. 
Elsewhere  the  decisions  are  conflictincr.  Each  of  three  differ- 
ent rules  on  the  subject  has  found  judicial  sanction.  One  rule 
requires  of  children  the  same  standard  of  care,  judgment,  and 
discretion,  in  anticipating  and  avoiding  injury,  as  adults  are 
bound  to  exercise.  Another  wholly  exempts  small  children 
from  the  doctrine  of  contributory  negligence.  Between  these 
extremes,  a  third  and  more  reasonable  rule  has  grown  into 
favor,  and  is  now  supported  by  the  great  weight  of  authority, 
which  is,  that  a  child  is  held  to  no  greater  care  than  is  usually 
possessed  by  children  of  the  same  age.  Authors  and  judges, 
however,  do  not  always  employ  the  same  language  in  giving 
expression  to  the  rule.  In  Beach  on  Contributory  Negligence, 
section  46,  it  is  thus  expressed:  "An  infant  plaintiff  who,  on 
the  one  hand,  is  not  so  young  as  to  escape  entirely  all  legal  ac- 
countability, and  on  the  other  hand  is  not  so  mature  as  to  be 
held  to  the  responsibility  of  an  adult,  is,  of  course,  in  cases 
involving  the  question  of  negligence,  to  be  held  responsible  for 
ordinary  care;  and  ordinary  care  must  mean,  in  this  connec- 
tion, that  degree  of  care  and  prudence  which  may  reasonably 
be  expected  of  a  child."  The  decisions  enforcing  this  rule, 
that  children  are  to  be  held  responsible  only  for  such  degree 
of  care  and  prudence  as  may  reasonably  be  expected  of  them, 
taking  due  account  of  their  age  and  the  particular  circum- 
stances, are  very  numerous.  "It  is  well  settled,"  says  Mr. 
Justice  Hunt  in  Sioux  City  etc.  R.  R.  Co.  v.  Stouty  17  Wall. 
657,  "that  the  conduct  of  an  infant  of  tender  years  is  not  to 
be  judged  by  the  same  rule  which  governs  that  of  an  adult. 
.  .  .  .  The  care  and  caution  required  of  a  child  is  according 
to  his  maturity  and  capacity  only,  and  this  is  to  be  deter- 
mined in  each  case  by  the  circumstances  of  that  case."  In 
Shearman  and  Redfield  on  Negligence,  section  73,  it  is  said  to 
be  "now  settled  by  the  overwhelming  weight  of  authority  that 
a  child  is  held,  as  far  as  he  is  personally  concerned,  only  to  the 
exercise  of  such  care  and  discretion  as  is  reasonably  to  be 
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expected  from  children  of  his  own  age."  Another  author  says 
*'a  child  is  only  hound  to  exercise  such  a  degree  of  care  as 
children  of  his  particular  age  may  be  presumed  capable  of 
exercising":  Whittaker's  Smith  on  Negligence,  411. 

This  rule  appears  to  rest  upon  sound  reason  as  well  as  au- 
thority. To  constitute  contributory  negligence  in  any  case, 
there  must  be  a  want  of  ordinary  care,  and  a  proximate  con- 
nection between  such  want  of  care  and  the  injury  complained 
of;  and  ordinary  care  is  that  degree  of  care  which  persons  of 
ordinary  care  and  prudence  are  accustomed  to  use  under  simi- 
lar circumstances.  Children  constitute  a  class  of  persons  of 
less  discretion  and  judgment  than  adults,  of  which  all  reason- 
ably informed  men  are  aware.  Hence  ordinarily  prudent  men 
reasonably  expect  that  children  will  exercise  only  the  care  and 
prudence  of  children,  and  no  greater  degree  of  care  should  be 
required  of  them  than  is  usual  under  the  circumstances  among 
careful  and  prudent  persons  of  the  class  to  which  they  belong. 
We  think  it  a  sound  rule,  therefore,  that,  in  the  application  of 
the  doctrine  of  contributory  negligence  to  children,  in  actions 
by  them  or  in  their  behalf  for  injuries  occasioned  by  the  negli- 
gence of  others,  their  conduct  should  not  be  judged  by  the 
same  rule  which  governs  that  of  adults,  and  while  it  is  their 
duty  to  exercise  ordinary  care  to  avoid  the  injuries  of  which 
they  complain,  ordinary  care  for  them  is  that  degree  of  caro 
which  children  of  the  same  age,  of  ordinary  care  and  prudence, 
are  accustomed  to  exercise  under  similar  circumstances. 

That  portion  of  the  charge  of  the  court  under  discussion  is 
in  substantial  conformity  to  this  conclusion.  The  care  and 
prudence  which  a  boy  of  the  plaintiff's  age  of  ordinary  care 
and  prudence  ''would  use  under  like  and  similar  circum- 
stances," as  expressed  in  the  charge,  is  such  care  as  "is  reason- 
ably to  be  expected  from  a  boy  of  his  age,"  or  "which  boys  of 
his  age  usually  exercise,"  as  the  books  express  it.  No  differ- 
ent effect  is  given  to  the  charge  of  which  the  plaintiff  in  error 
can  complain,  by  the  direction  to  the  jury  to  take  into  consid- 
eration the  age  of  the  boy,  "and  the  judgment  and  knowledge 
he  possessed."  This  did  not  diminish  the  degree  of  care  re- 
quired by  the  previous  portion  of  the  instruction. 

2.  It  is  next  insisted  that  the  court  erred  in  charging  the 
jury  that  it  was  the  duty  of  the  defendant's  foreman  to  instruct 
the  plaintiff  in  regard  to  the  dangers  of  his  employment.  The 
paragraph  of  the  charge  is  as  follows:  — 

"If  not  understanding  all  the  dangers  and  hazards  of  ths 
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situation  in  which  he  was  placed  by  the  foreman,  and  jo\x 
find  it  was  a  dangerous  and  hazardous  situation  in  which  to 
place  a  boy  of  his  age,  judgment,  and  experience,  it  was  the 
duty  of  the  foreman  to  instruct  him  in  respect  thereto,  that  he 
might  conduct  himself  so  as  to  guard  against  such  peril." 

This  portion  of  the  charge  was  pertinent  to  the  case.  The 
answer  admits  that  the  plaintiff,  at  the  time  of  his  injury,  was 
employed  by  the  defendant  in  the  rolling-mill,  and  placed  un- 
der the  control  of  its  foreman,  who  directed  him  to  attend  to 
the  turning  on  and  off  of  the  steam  at  the  steam-engines;  to 
do  which,  he  had  to  stand  near  a  shaft  of  the  engine,  which 
revolved  when  the  engine  was  in  motion,  and  reach  up  to  turn 
the  stop-valve,  which  was  necessary  to  put  the  machinery  in 
motion,  or  stop  it.  It  further  admits  that  at  the  time  the  in- 
jury occurred  a  belt  was  hanging  loose  upon  the  shaft,  and 
that  the  plaintiff's  leg  was  crushed  by  the  shaft.  It  was 
shown  by  the  evidence  that  the  plaintiff  was  less  than  four- 
teen years  of  age,  and  had  been  engaged  at  that  employment 
but  a  few  days;  and  that  he  was  placed  there  by  the  foreman 
in  the  midst  of  rapidly  moving  and  noisy  machinery;  that  his 
employment  required  his  constant  attention  to  regulate  the 
speed  of  the  machinery,  and  that  the  belt  which  hung  sus- 
pended on  the  shaft  near  him  was  given  such  motion  by  the 
shaft  that  it  would  come  near  him  and  in  close  proximity  to 
bis  face;  and  while  the  machinery  was  in  motion,  the  plain- 
tiff's foot  in  some  way  became  entangled  in  the  hanging  belt, 
by  which  means  the  injury  was  produced.  There  was  also 
evidence  tending  to  prove  the  other  allegations  of  the  plain- 
tiff's petition.  The  defendant's  foreman,  who  placed  the 
plaintiff  in  the  position  where  he  received  his  injury,  must 
have  known  of  the  loose  hanging  belt  on  the  shaft,  which 
could  easily  have  been  removed  in  a  few  moments,  and  with- 
out expense.  It  is  evident  that  he  knew  the  situation  in  which 
he  placed  the  plaintiff  was  one  of  danger,  which  he  might, 
with  a  small  amount  of  trouble  on  his  part,  have  pointed  out 
and  explained  to  the  plaintiff. 

The  almost  universally  accepted  doctrine  is,  that  the  care  to 
be  observed  to  avoid  injuries  to  children  is  greater  than  that 
in  respect  to  adults.  That  course  of  conduct  which  would  be 
ordinary  care  when  applied  to  persons  of  mature  judgment 
and  discretion  might  be  gross  and  even  criminal  negligence 
toward  children  of  tender  years.  The  same  discernment  and 
foresight  in  discovering  defects  and  dangers  cannot  be 


600  Rolling  Mill  Company  v.  Cobbioah.         [Ohio^ 

•ODably  expected  of  them  that  older  and  experienced  persons 
habitually  employ;  and  therefore  the  greater  precaution  ahoald 
be  taken  where  children  are  exposed  to  them. 

Judge  Cooley,  in  his  work  on  torts,  page  652,  says  on  this 
subject:  '^Tbe  master  may  also  be  guilty  of  actionable  negli* 
gence  in  exposing  persons  to  perils  in  his  service  which,  though 
open  to  observation,  they,  by  reason  of  their  youth  or  inexpe- 
rience, do  not  fully  understand  and  appreciate,  and  in  conse- 
quence of  which  they  are  injured.  Such  oases  occur  most 
frequently  in  the  employment  of  infants.  It  has  been  repeat- 
edly held  that  the  case  of  an  infant  is  no  exception  to  the  gen- 
eral rule-  which  exempts  the  master  from  responsibility  for 
injuries  arising  from  the  hazards  of  his  service.  But  while 
this  is  unquestionably  true  as  a  rule,  it  would  be  gross  injus- 
tice, not  to  say  absurdity,  to  apply  in  the  case  of  infants  the 
same  tests  of  the  master's  culpable  negligence  which  are  ap- 
plied in  the  case  of  persons  of  maturity  and  experience.  It 
may  be  ordinary  caution  in  .one  case  to  apprise  the  servant  of 
the  danger  he  must  guard  against,  while  in  the  case  of  an- 
other, not  yet  beyond  the  years  of  thoughtless  childhood,  it 
would  be  gross  and  most  culpable,  if  not  criminal,  carelessness 
for  the  master  to  content  himself  with  pointing  out  dangers 
which  were  not  likely  to  be  appreciated,  or  if  appreciated,  not 
likely  to  be  kept  with  sufficient  distinctness  and  caution  in 
mind,  and  against  which,  therefore,  effectual  protections  ought 
to  be  provided.  The  duty  of  the  employer  to  take  special  pre* 
cautions  in  such  cases  has  sometimes  been  very  emphatically 
asserted  by  the  courts." 

The  law  "  puts  upon  a  master,  when  he  takes  an  infant  into 
his  service,  the  duty  of  explaining  to  him  fully  the  hasards 
and  dangers  connected  with  the  business,  and  of  instructing 
him  how  to  avoid  them.  Nor  is  this  all;  the  master  will  not 
have  discharged  his  duty  in  this  regard  unless  the  instructions 
and  precautions  given  are  so  graduated  to  the  youth,  ignorance, 
and  inexperience  of  the  servant  as  to  make  him  fully  aware  of 
the  danger  to  him,  and  to  place  him,  with  reference  to  it,  in 
substantially  the  same  situation  as  if  he  were  an  adult.  If 
the  master,  or  his  vice-principal,  orders  the  infant  servant  to 
perform  a  duty  in  a  manner  attended  with  peculiar  hazalrd, 
and  the  servant  is  injured  while  so  doing,  the  liability  of  the 
master  is  not  an  open  question":  Thompson  on  Negligence, 
978. 

In  Sullivan  v.  India  Mfg.  Co.,  113  Mass.  896,  it  is  said  that 
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^it  may  frequently  happen  that  the  dangers  of  a  particular 
position  for  or  mode  of  doing  work  are  great,  and  apparent  to 
pei^ons  of  capacity  and  knowledge  of  the  subject,  and  yet  a 
party,  from  youth,  inexperience,  ignorance,  or  general  want  of 
capacity,  may  fail  to  appreciate  them.  It  would  be  a  breach 
of  duty  on  the.  part  of  a  master  to  expose  a  servant  of  this 
character,  even  with  his  own  consent,  to  such  dangers,  unless 
with  instructions  or  cautions  sufficient  to  enable  him  to  com- 
prehend  them,  and  to  do  his  work  safely,  with  proper  care  <m 
his  own  part." 

It  is  distinctly  held  in  Whitelaw  y.  Memphis  etc.  R,  R.  Co,^ 
16  Lea,  391,  that  it  is  the  duty  of  the  master  to  give  such 
warning,  advice,  and  '*  instructions  to  a  youthful  and  inexpe- 
rienced employee  as  would  enable  him,  with  the  exercise  of 
ordinary  care,  to  perform  the  duties  of  his  employment  witli 
safety  to  himself."  See  also  Jtmes  v.  Florence  Mining  Co.,  66 
Wis.  268;  57  Am.  Rep.  269. 

It  may  be  safely  laid  down  as  a  general  rule,  supported  by 
authority,  that  persons  who  employ  children  to  work  with  or 
about  dangerous  machinery,  or  in  dangerous  places,  should 
anticipate  that  they  will  exercise  only  such  judgment,  discre- 
tion, and  care  as  is  usual  among  children  of  the  same  age,  un- 
der similar  circumstances,  and  are  bound  to  use  due  care, 
having  regard  to  their  age  and  inexperience,  to  protect  them 
from  the  dangers  incident  to  the  situation  in  which  they  are 
placed;  and  as  a  reasonable  precaution,  in  the  exercise  of  such 
care  in  that  behalf,  it  is  the  duty  of  the  employer  to  so  instruct 
such  employees  concerning  the  dangers  connected  with  their 
employment,  which,  from  their  youth  and  inexperience,  they 
may  not  appreciate  or  comprehend,  that  they  may,  by  the  ex- 
ercise of  such  care  as  ought  reasonably  to  be  expected  of  them, 
guard  against  and  avoid  injuries  arising  therefrom. 

3.  It  is  finally  urged  that  there  was  error  in  that  portion  of 
the  charge  by  which  the  jury  were  instructed  that  if  the  plain- 
ti£f  was  injured  in  consequence  of  the  defendant's  negligence, 
and  he,  *^by  reason  of  his  youth,  and  want  of  judgment  as  to 
the  perils  of  his  position,  did  some  act  in  the  discharge  of  his 
duty  as  he  understood  it,  which  also  contributed  to  his  injury, 
but  which  he  did  not  know  to  be  likely  to  injure  him,  and  he 
had  not  been  properly  advised  and  instructed  in  regard 
thereto,"  he  could  recover. 

It  is  first  insisted  that  the  court,  having  informed  the  jury 
lA'  what  event  the  plaintiff  was  entitled  to  recover,  they  should 
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also  have  been  instructed  under  what  circumstances  the  de- 
fendant would  be  entitled  to  the  verdict.  But  since  the  atten- 
tion of  the  court  does  not  appear  to  have  been  called  to  this 
oversight,  if  it  be  one,  and  no  request  was  made  by  counsel  for 
such  instruction,  if  the  charge  given  is  otherwise  unobjection- 
able, the  mere  omission  to  give  the  further  instruction  referred 
to  IS  not  sufficient  ground  for  reversing  the  judgment. 

This  proposition  of  the  charge  is  sustained  by  the  authori- 
ties already  cited,  and  is  clearly  within  the  doctrine  of  Cootnbi 
v.  New  Bedford  C.  Co.,  102  Mass.  572;  3  Am.  Rep.  506. 

**  The  question  in  such  cases,"  says  the  supreme  court  of 
Massachusetts,  **  is  not  of  due  care  on  the  part  of  the  plaintiff, 
but  whether  the  cause  of  the  injury  was  one  of  which  he 
knowingly  assumed  the  risk,  or  one  of  which,  by  reason  of 
his  incapacity  to  understand  and  appreciate  its  dangerous 
character,  or  the  neglect  of  the  defendants  to  take  due  precau- 
tions to  effectually  inform  him  thereof,  the  defendants  were 
bound  to  indemnify  him  against  the  consequences." 

But  if  it  be  a  question  of  due  care  on  the  part  of  the  plain- 
tiff, the  conclusion  must  be  the  same;  for  a  plaintiff's  right  to 
recover  is  not  affected  by  his  having  contributed  to  the  in- 
jury, if  he  was  without  fault  in  doing  so.  When  it  is  shown 
that  the  defendant  has  been  negligent,  and  his  negligence  haa^ 
caused  the  plaintiff's  injury,  the  latter  is  entitled  to  recover, 
unless  it  appear  that  he  has  been  negligent  in  respect  to  the 
matter  complained  of,  and  might  have  avoided  the  conse- 
quences of  the  defendant's  negligence.  His  conduct  con- 
tributing to  his  injury  must,  to  defeat  his  action,  amount  to 
at  least  ordinary  negligence,  that  is,  want  of  ordinary  care. 
Hence,  notwithstanding  the  plaintiff  below  may  have  igno- 
rantly  contributed  to  the  injury  he  sustained,  if  he  was  not 
guilty  of  negligence  in  so  doing,  he  might,  nevertheless,  main- 
tain his  action.  It  is  not  apparent  how,  in  the  case  stated  in 
the  instruction  to  the  jury,  the  plaintiff  could  be  in  fault,  un- 
less his  extreme  youth  and  inexperience  be  a  fault.  Ignorance 
may  be  a  misfortune,  but  when  it  is  not  willful,  and  no  duty 
arises  to  be  informed,  with  the  means  of  information  at  hand, 
it  is  not  negligence  of  which  the  person  charged  with  the  duty 
of  giving  proper  instructions  on  the  subject,  which  he  failed 
to  perform,  can  complain  or  take  advantage. 

The  instruction  negatives  any  inference  of  negligence;  for, 
according  to  it,  to  enable  the  plaintiff  to  recover,  it  was  neees- 
sary  for  the  jury  to  find  that  he  did  not  know  that  the  aet 
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which  he  did,  that  contributed  to  his  injury,  was  likely  to  in- 
jure him,  and  that  this  want  of  knowledge  was  owing  to  his 
age  and  lack  of  judgment  and  the  failure  of  the  defendant  to 
properly  instruct  him,  and  that  the  act  so  done  by  him  was  in 
the  discharge  of  his  duty  as  he  understood  it.  If,  as  already 
Foen,  it  is  the  duty  of  persons  employing  children  in  danger- 
ous situations  to  properly  instruct  them  concerning  the  dan- 
gers which,  on  account  of  their  youth  and  inexperience,  they 
may  not  understand,  it  would  seem  to  follow,  as  a  necessary 
conclusion,  that  such  employee,  who  has  not  been  so  in- 
structed, and  who,  while  in  the  discharge  of  his  duty  as  he 
understands  it,  suffers  an  injury  in  consequence  of  the  em- 
ployer's  negligence,  may  maintain  an  action  against  his  em- 
ployer therefor,  notwithstanding  that,  by  reason  of  his  youth 
and  inexperience,  and  the  failure  of  the  employer  to  properly 
instruct  him,  he  did  some  act,  in  the  performance  of  his  duty 
according  to  the  judgment  and  knowledge  he  possessed,  which 
contributed  to  the  injury,  but  which  he  did  not  know  and  was 
not  advised  would  be  likely  to  injure  him. 

When  the  whole  instruction  is  taken  together,  wherein  the 
jury  were  at  the  outset  advised  that  it  was  the  duty  of  the 
plaintiff  to  use  ordinary  caxdy  it  is  obvious  they  could  not  weU 
have  been  misled. 

Judgment  affirmed. 

IifTANTs — Kbolioencb.  —  A  child  of  tender  yean  is  prhna  /aek  exeufl 
from  responsibility:  WeHbrook  t.  MoffUe  etc.  R.  B.  Ck>.,  M  Miea.  660;  li  Am. 
81  Rep.  587,  and  particularly  extended  note  thereto,  as  to  what  negligenoe 
of  an  infant  will  bar  hie  recovery  for  personal  injnriee. 

MmoR  SxRVAMTS. — The  inatmctions  and  precautione  which  a  master  is 
bound  to  impart  to  his  minor  serrants  must  be  graduated  with  reference  to 
their  ignorance  and  inexperience,  so  as  to  make  them  fully  aware  of  the  dan- 
ger to  which  they  may  be  exposed:  SmUh  t.  Irtrin,  61  N.  J.  L.  607;  14  Am. 
8t.  Rep.  699. 

MniOR  Emplotxbs.  — As  to  what  risks  are  assumed  by  minor  employees^ 
and  the  employer's  duty  with  respect  to  such  employees:  Note  to  Fiak  v. 
Cemral  P.  R.  R.  Co,,  1  Am.  St.  Rep.  28-31;  BraaU  Block  (hal  Co.  v.  (7qfn^, 
119  Ind.  466;  12  Am.  St  Rep.  422. 


004  Douglas  v.  Cobbt.  £Ohio« 

Douglas  v.  Coeet. 

\4$  Ohio  Stjlts,  848.] 

Ihrrr  or  Attobkbt  to  Pat  over  Monet  Collsctxd  tob  Bn  Closv  does 
not  giy«  rite  to  a  continuing  and  gnbeieting  tnist»  within  the  meaning  of 
a  statute  excepting  each  trusts  from  the  operation  ol  the  statute  of  limi- 
tations. 

Statute  or  Limitations  Begins  to  Euv  tbom  Time  ot  CoLUBCTnoH  of 
money  by  an  attorney  for  his  client,  which  should  haye  been  paid  over, 
where  there  has  been  no  fraudulent  oonoealment  of  the  receipt  of  the 
money. 

Plaintot  Reltino  oh  Misrepresentation  or  Concealment  to  Take 
Case  out  ot  Operation  of  Statute  or  Limitations  must  in  his  peti- 
tion aver  the  facte  constituting  the  fraud,  and  the  time  of  its  discovery; 
otherwise  the  petition  will  be  open  to  demurrer,  where  it  appears  on  the 
face  of  the  petition  that  the  action  would  otherwise  be  barred. 

Action  to  recover  money  collected  by  the  defendant's  testa- 
tor as  attorney  for  the  plaintiff.  The  defendant  demurred  to 
the  petition,  on  the  grounds  that  the  action  was  barred  by  the 
statute  of  limitations,  as  appeared  on  the  face  of  the  petition, 
and  that  the  petition  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  sustained  the  demurrer  and 
dismissed  the  petition,  and  the  circuit  court  affirmed  this 
judgment.  The  plaintiff  prosecutes  error  to  reverse  both  judg- 
ments.     Other  facts  are  stated  in  the  opinion. 

S.  A.  Miller  J  for  the  plaintiff  in  error. 

/.  /.  Olidden  and  T,  A.  0^ Connor ^  for  the  defendant  in  error. 

MiNBHALL,  G.  J.  The  only  question  that  arises  upon  the 
record  is  as  to  whether  the  claim  stated  in  the  petition  is 
barred  by  the  statute  of  limitations.  The  money  sought  to 
be  recovered  was  collected  by  the  deceased  while  acting  as 
the  attorney  of  the  plaintiff.  No  demand  was  made  until 
over  six  years  had  elapsed  after  its  collection.  When  the 
demand  was  made,  he  promised  to  pay  it,  but  failed  to  do  so. 
The  demand  was  made  in  1880,  and  he  died  in  the  same 
year,  the  relation  of  attorney  subsisting  up  to  the  time  of  his 
death.  The  claim  was  presented  to  the  executrix  in  1884, 
and  rejected  by  her;  whereupon  suit  was  brought  in  a  few 
days  after,  which  was  some  thirteen  years  after  the  ten  thou- 
sand dollars  had  been  received,  and  seventeen  years  after  the 
three  thousand  seven  hundred  dollars  had  been  received. 

The  claim  is  certainly  barred  on  the  face  of  the  petition, 
unless  it  can  be  brought  within  some  exception  to  the  rule  of 
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the  statute  of  limitations.    This  is  sought  to  be  done  on  sev- 
eral grounds:  — 

1.  The  first  claim  is,  that  the  relation  of  attorney  and  client 
being  a  confidential  one,  the  duty  imposed  by  the  relation  on 
the  attorney  gives  rise  to  a  continuing  and  subsisting  trust  in 
favor  of  the  client,  and  is  not  within  the  statute.  That  there 
are  such  trusts  is  well  recognized;  but  it  is  equally  well  set- 
tled that  trusts  of  this  character  are  those  technical  and  con- 
tinuing trusts  which  are  not  recognized  at  law,  but  fall  within 
the  proper,  peculiar,  and  exclusive  jurisdiction  of  a  court  of 
equity.  This  was  decided  in  Kane  v.  Bloodgood,  7  Johns.  Ch. 
110,  11  Am.  Dec.  417,  after  a  most  elaborate  examination  of 
the  authorities  by  Chancellor  Kent;  and  the  rule  as  there 
stated  has  generally  been  followed  in  this  country:  Finney  y. 
Cochran,  1  Watts  &  S.  118;  37  Am.  Dec.  450;  Oknn  y.  CuitU, 
2  Grant  Cas.  273;  Denton  v.  Embury,  10  Ark.  228;  Fleming  y. 
Culbert,  46  Pa.  St.  498;  Story's  £q.  Jur.,  sec.  962;  Wood  on 
Limitations,  418. 

The  provision  of  our  code  of  procedure  excepting  from  the 
statute  of  limitations  ^Hhe  case  of  a  continuing  and  subsist- 
ing trust"  (R.  S.,  sec.  4974)  is  simply  an  incorporation  of 
this  rule.  The  word  "trust"  is  frequently  used  in  a  very 
comprehensive  sense;  and,  as  is  well  said  in  Finney  v.  Coch- 
ran, iupra,  to  hold  that  the  statute  of  limitations  is  not 
applicable  to  any  case  which  may,  even  with  propriety,  be 
denominated  a  trust,  would,  in  a  great  measure,  defeat  the 
plain  and  manifest  intention  of  the  legislature.  No  equitable 
relief  is  required  in  this  case;  and  the  remedy  adopted  is  a 
plain  action  at  law  for  money  had  and  received,  and  is  not, 
then,  a  case  of  a  continuing  and  subsisting  trust,  cognizable 
only  in  equity. 

2.  Again,  it  is  said  that  no  action  can  be  maintained  against 
an  attorney  for  money  collected  by  him  for  his  client  until  it 
has  been  demanded;  and  from  this  it  is  reasoned,  and  held 
in  several  cases,  that  no  action  accrues,  and  consequently 
that  the  statute  of  limitations  does  not  begin  to  run,  until  the 
demand  is  made.  It  is  true  that  it  is  generally  held  that  an 
action  cannot  be  commenced  against  an  attorney  for  money 
collected  until  a  demand  has  been  made  by  the  client:  Tay- 
lor V.  Bates,  5  Cow.  376;  Ex  parte  Fergtuon,  6  Id.  596;  Rath- 
hum  Y.  IngaiUj  7  Wend.  320;  Cummins  v.  McLain,  2  Ark.  402; 
Stafford  v.  Riehardsonf  15  Wend.  305;  Weeks  on  Attorneys, 
•eo.  808;  Krause  y.  Dorranee,  10  Pa.  St.  462;  61  Am.  Dee.  596. 
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It  18  not  questioned  that  there  may  be  such  circumstances  as 
will  dispense  with  a  demand;  and  in  Iowa  it  is  held  that  the 
commencement  of  the  suit  is  a  sufficient  demand:  HdUnbeck 
V.  Stanherry,  88  Iowa,  325. 

But  it  does  not  follow,  nor  do  the  cases  generally  hold,  that 
where  there  has  been  no  fraudulent  concealment  of  the  re- 
ceipt  of  the  money  by  the  attorney,  the  statute  does  not  begin 
to  run  until  a  demand  has  been  made  for  its  payment.  The 
rule  is  general,  that,  in  the  absence  of  such  concealment,  the 
statute  begins  to  run  from  the  time  the  money  was  collected 
and  should  have  been  paid  over.  The  rule  as  to  demand  is 
designed  for  the  protection  of  the  attorney  against  the  annoy- 
ance of  unnecessary  litigation  and  costs:  Walradi  v.  Maynard, 
3  Barb.  584,  586.  The  client  has  it  in  his  power,  by  making 
the  demand,  to  commence  the  action  at  any  time  after  the 
attorney  has  received  the  money,  and  refused  on  demand  to 
pay  it  over;  and,  by  delaying  the  demand,  he  cannot  prevent 
the  running  of  the  statute. 

The  cases  in  which  the  contrary  has  been  held  have  gen- 
erally been  overruled.  The  case  of  StapUi  v.  Staples^  4  Greenl. 
532,  is  frequently  cited  in  support  of  the  claim  that  the  stat- 
ute does  not  begin  to  run  until  demand  made.  All  that  was 
necessary  to  be  determined  in  the  case  was,  whether  the  at- 
torney could  be  garnished  by  the  creditor  of  the  client.  This 
was  pointed  out  in  the  subsequent  case  of  Cofin  v.  Coffin^  7 
Me.  298,  where,  notwithstanding  what  was  said  in  the  pre- 
vious case  as  to  the  necessity  of  a  demand,  it  is  expressly  held 
that  an  attorney  is  liable  to  an  action  for  money  collected  by 
him,  in  the  same  manner  as  any  other  agent,  and  without  a 
special  demand;  and  that  the  statute  of  limitations  begins  to 
run  from  the  time  he  receives  the  money.  This  is  sustained 
by  Glenn  v.  Cuttle,  2  Grant  Cas.  273;  Stafford  v.  Richardsonj 
Bupra;  Wilcox  v.  Executors  of  Plurmner,  4  Pet.  172;  Wood  on 
Limitations,  41. 

In  McDowell  v.  Potter,  8  Pa.  St.  189,  49  Am.  Dec.  503,  it 
was  held  that  the  statute  begins  to  run  from  the  time  the 
client  has  notice  or  means  of  knowing  of  the  receipt  of  the 
money,  and  that  the  onus  is  on  the  attorney  to  prove  such 
notice  or  means  of  knowledge.  The  case  seems  to  have  been 
followed  in  Voss  v.  Bachop,  5  Kan.  59,  with  this  qualification, 
that,  in  the  absence  of  proof,  the  court  will  presume  both 
notice  and  demand  in  a  proper  and  reasonable  time.  But  the 
question  could  hardly  have  arisen  in  that  case  so  as  to  make 
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its  decision  a  precedent,  as  there  had  been,  as  found  by  the 
court,  such  misrepresentation  on  the  part  of  the  attorney  as  to 
the  receipt  of  the  money  as  to  delay  the  running  of  the  statute 
until  the  fraud  had  been  discovered  by  the  client,  which  was 
not  until  a  short  while  before  the  action  was  brought.  The 
case,  however,  of  McDowell  v.  Potter,  supra,  must  be  regarded 
as  overruled  by  the  subsequent  case  of  Campbell  ▼.  Boggs,  48 
Pa.  St.  524,  reported  $vb  nom.  Glenn  v.  CuttUy  2  Grant  Cas.  273. 
The  latter  was  the  case  of  an  attorney  in  fact;  but,  as  observed 
by  the  judge  delivering  the  opinion,  there  is  "no  adequate 
ground  for  a  distinction  between  attorneys  in  fact  and  at- 
torneys at  law.  Diligence  and  skill  in  the  collection,  and 
promptness  and  fidelity  in  paying  over  moneys,  is  required  of 
both.  It  is  reasonable,  therefore,  that  they  should  have  the 
same  measure  of  protection  from  the  statute  of  limitations." 
And  it  was  there  held,  in  an  unusually  well-reasoned  opinion, 
that  where  an  attorney  collects  money  for  his  client,  and  uses 
no  fraud  or  falsehood  to  him  in  relation  to  it,  the  statute  com- 
mences to  run  from  the  time  of  the  collection.  The  case  was 
approved  and  applied  in  favor  of  an  attorney  at  law  in  Ffem- 
ing  V.  Culhertj  46  Pa.  St.  498,  where  it  is  said  that  the  previous 
case  was  a  carefully  considered  one,  and  had  not  been  ques- 
tioned in  the  ten  years  that  had  elapsed  since  it  was  con- 
sidered. 

The  holding  that  the  statute  does  not  begin  to  ran  until  the 
attorney  has  given  notice  to  his  client  of  the  collection  of  the 
money,  because  such  is  his  duty,  would  seem  to  misconceive 
the  reason  and  policy  of  the  statute  of  limitations.  It  might 
with  as  much  propriety  be  said  that  he  could  have  protected 
himself  by  paying  over  the  money,  because  that  was  as  much 
his  duty  as  to  give  notice  of  its  receipt.  The  unreasonableness 
of  the  rule  is  not  in  any  inconvenience  that  might  attend  com- 
pliance with  it  in  the  first  instance,  but  in  overlooking  the 
difficulty  that  may  be  encountered,  after  the  lapse  of  a  great 
number  of  years,  of  proving  that  the  notice  was  in  fact  given. 
This  might  be  as  difficult  as  to  prove  payment  itself,  if  not 
more  so.  The  policy  of  the  statute  is  based  upon  the  evanes- 
cent character  of  all  testimony,  and  the  consequent  difficulty 
of  making  a  defense  to  any  claim,  after  the  lapse  of  a  number 
of  years. 

There  is  no  averment  in  the  petition  of  any  misrepresenta- 

•  tion  or  concealment  of  the  collection  of  the  money  by  the 

ieetator  of  the  defendant;  and  it  is  well  settled  that  where  a 
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plaintiff  relies  upon  such  facts  to  aid  his  case  as  against  the 
statute,  and  it  appears,  from  the  face  of  the  petition,  that  it 
woold  be  otherwise  barred,  the  facts  constituting  the  fraud 
and  the  time  of  its  discovery  must  be  averred  in  the  petition, 
or  it  will  be  open  to  a  demurrer:  Wood  on  Limitations,  590; 
C<mb$  V.  Watson,  32  Ohio  St.  228,  and  cases  cited  at  235;  Wood 
V.  Carpenter^  101  U.  S.  135,  and  cases  cited.  It  is  said  by 
Justice  Swayne,  in  the  latter  case,  that  *^ concealment  by  mere 
silence  is  not  enough.  There  must  be  some  trick  or  contri- 
vance intended  to  exclude  suspicion  and  prevent  inquiry/' 
Judgment  affirmed. 

LniiTATiOK  07  Actions — Fraud.  — As  to  tbe  effaot  of  frmtid  upon  th« 
operation  of  the  statute  of  limitations:  Jaeobi  v,  Snyder,  76  Iowa,  622;  14 
Ain«  8t.  Rep.  235,  and  particularly  cases  cited  in  note  237;  HawUy  ▼.  Psv*t 
77  Iowa,  239;  14  Am.  St.  Rep.  275,  and  note. 

LiMiTATiov  OF  AcnoNa  —  Ono  who  claims  a  suspension  of  the  operation 
of  the  statute  of  limitations  because  of  the  fraud  of  another  must  affirma- 
tively allege  the  faiots  constituting  the  fraud  and  its  discovery:  Hvmpkrty  y. 
OsKpCN^er,  39  Minn.  1 15. 

Attornbt  AMD  Client — Limitatiok  or  Actio  vs.  — The  statute  of  VamS^ 
tations  does  not  run  against  a  olient  until  he  discovers  his  oause  of  aetioB 
arising  from  the  conversion  by  his  attorney  of  moneys  belonging  to  the  client: 
WiUkr  V.  Seoor,  72  Iowa»  161;  2  Am.  St.  Rep.  230^  and  oases  In  note  9S8. 
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llAuoioini  Peosxcutiov  ot  Civil  Suit  ib  Aarioif  ablb  whut.  —  The  proe*- 
eation,  maliciously  and  without  probable  cause,  of  a  suit  in  foroible 
entry  and  detainer,  which  results  in  a  verdict  for  the  defendant,  allbrde 
ground  for  an  action  in  the  nature  of  a  suit  for  malidons  proaeeatioB. 

Action  to  recover  damages  for  the  prosecution,  maliciously 
and  without  probable  cause,  of  two  suits  in  forcible  entry  and 
detainer,  by  the  defendant.  Both  suits  terminated  in  a  ver- 
dict for  the  plaintiff  herein  of  not  guilty.  The  plaintiff  alleged 
that  by  reason  of  the  prosecution  of  those  suits  he  was  greatly 
harassed  and  annoyed,  was  much  worried  and  troubled  in 
mindy  was  injured  in  reputation  among  his  neighbors,  and 
was  caused  great  inconvenience  and  much  loss  of  time,  and 
was  put  to  considerable  money  outlay  in  defending  said  suits. 
The  court  of  common  pleas  sustained  a  general  demurrer  to  the 
petition,  and  the  circuit  court  affirmed  that  judgment  Thia 
proceeding  is  prosecuted  to  reverse  these  judgment!. 
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William  H.  Pape^  for  the  plaintiff  in  error. 
John  A.  Shankf  for  the  defendant  in  error. 

Spkab,  J.  Will  the  prosecution  of  a  suit  in  forcible  entrf 
and  detainer,  which  results  in  a  verdict  for  the  defendant, 
where  the  same  is  prosecuted  maliciously  and  without  proba- 
ble cause,  afford  ground  for  an  action  in  the  nature  of  a  suit 
for  malicious  prosecution,  is  the  question  in  this  case. 

The  more  common  causes  for  actions  for  malicious  prosecu^ 
tion  are  groundless  and  malicious  prosecutions  of  criminal 
charges.  But  that  actions  of  this  kind  can  be  maintained 
where  there  has  been  an  unjustifiable  and  malicious  seisure 
of  the  property  of  the  complaining  party,  as  well  as  of  the 
person,  there  is  no  question.  Whether  or  not  such  an  action 
may  be  maintained  where  there  has  been  no  depriyation  of 
liberty,  or  of  the  possession,  use,  or  enjoyment  of  property, 
has  been  the  subject  of  much  discussion,  and  of  contrary 
holdings. 

It  appears  that  in  England,  by  the  common  law,  prior  to 
the  statute  of  Marlbridge,  52  Henry  III.  (1269),  actions  of 
this  character  were  allowed,  but  since  the  passage  of  that  stat- 
ute, which  gave  the  successful  defendant  judgment  for  costs 
against  the  plaintiff,  the  right  to  maintain  such  actions  has 
been  uniformly  denied;  it  being  held  that  if  one  prosecutes  an 
ordinary  civil  action  against  another  maliciously  and  without 
reasonable  or  probable  cause  an  action  for  the  resulting  dam- 
age  is  not  maintainable.  So,  too,  in  this  country,  many  de- 
cisions of  like  tenor  have  been  made.  The  courts  have  said 
that  courts  of  law  are  open  to  every  citisen,  and  that  the  costs 
which  the  defendant  gets  are  a  compensation  for  the  wrong. 
If  every  suit  may  be  retried  on  an  allegation  of  malice,  the 
evil  would  be  intolerable,  and  the  malice  in  each  subsequent 
suit  would  be  likely  to  be  greater  than  in  the  first;  and  that 
if  a  defendant  ought  to  have  damages  upon  a  false  claim,  then 
the  plaintiff  ought  to  have  damages  on  a  false  plea,  which 
would  make  litigation  interminable:  Beauehamp  v.  Trofi^ 
Keilw.  26;  Fitzherbert's  New  Natura  Brevium,  429;  1  Bac. 
Abr.  141;  8avU  v.  RoberU,  1  Balk.  14;  Bull.  N.  P.  11; 
Parker  v.  LangUy,  Oilb.  168;  Godin  v.  Wileoek,  2  Wils.  805; 
1  Am.  Lead.  Cas.  261,  note;  Ccoley  on  Torts,  189;  Townshend 
on  Slander  and  Libel,  sec.  410;  Taylor  v.  Wilmn,  1  N.  J.  L. 
862;  WoodmantU  v.  Logans  2  Id.  68;  Kramtr  v.  SUHsk^  10 
Watts,  115;  Th(ma$  v.  Aoum,  2  Brev.  75;  Ray  v.  £a«9, 1  Pet 
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C.  C.  207;  Potts  r.  Imlay,  4  N.  J.  L.  330;  7  Am.  Dec.  603; 
McNamee  y.  MinUy  49  Md.  122;  Middoan  v.  Rickey,  103  Pa.  St 
110;  49  Am.  Rep.  117;   Wetmore  v.  MeUinger,  64  Iowa,  751;  52 
Am.  Rep.  465;  Bitz  v.  Meyer^  40  N.  J.  L.  262;  29  Am.  Rep 
233;  Mayer  v.  Walter,  64  Pa.  St.  283. 

Where  such  suits  have  been  maintained,  the  right  has  been 
placed  upon  the  ground  that  taxable  costs,  including,  as  in 
most  states,  but  the  fees  of  witnesses  and  officers  of  the  court, 
a£ford  a  very  partial  and  inadequate  remuneration  for  the 
necessary  expenses  of  defending  an  unfounded  suit,  and  no 
remedy  at  all  to  repair  the  injury  received.  It  is  upon  this 
principle,  in  part,  that  actions  have  even  been  sustained  for 
malicious  criminal  prosecutions,  in  which  no  costs  are  tiixed 
in  favor  of  the  accused.  Where  an  action  ia  brought  and 
prosecuted  maliciously,  and  without  probable  cause,  it  is  an 
abuse  of  legal  process,  and  the  plaintiff  asserts  no  claim  in  re- 
spect to  which  he  has  any  right  to  invoke  the  aid  of  the  law. 
It  is  a  wrong  to  disturb  one's  property  or  peace;  and  to  prose- 
cute one  maliciously,  and  without  probable  cause,  is  to  do  that 
person  a  wrong.  The  common  law  declares  that  for  every  in- 
jury there  is  a  remedy,  and  to  deny  remedy  in  such  case  would 
violate  this  wholesome  principle.  The  burden  of  establishing 
both  malice  and  want  of  probable  cause  will  prove  a  sufficient 
check  to  reckless  suits  of  this  character.  When  the  plaintiff  seta 
the  law  in  motion,  he  is  the  cause,  if  it  be  done  groundlessly 
and  maliciously,  of  defendant's  damage,  and  the  defendant  but 
stands  upon  his  legal  rights  when  he  calls  upon  the  plaintiff 
to  prove  his  case  to  the  satisfaction  of  judge  and  jury:  Vandiir 
zer  V.  Linderman,  10  Johns.  106;  Pangbum  v.  BvU^  1  Wend. 
845;  Whipple  v.  Fuller,  11  Conn.  582;  29  Am.  Dec.  330;  Cloa^ 
son  V.  StapleSf  42  Vt.  209;  1  Am.  Rep.  316;  Marbourgh  y.  Smith, 
11  Kan.  554;  Bigelow  on  Torts,  2d  ed.,  71;  Smith  v.  Smith,  56 
How.  Pr.  316;  Bump  v.  Betts,  19  Wend.  421;  Woodz  v.  Finnell, 
13  Ky.  628;  Hoyt  v.  Macon,  2  Col.  118;  Payne  v.  Donegan,  9 
Brad.  App.  566;  McCardle  v.  McQinley,  86  Ind.  538;  44  Am. 
Rep.  343;  Juchter  v.  Boehm,  67  Ga.  534;  Lawrence  v.  Eager' 
man,  56  111.  68;  8  Am.  Rep.  674;  AtuH>od  v.  Marger,  Style,  378; 
see  also  an  able  review  of  the  subject  by  John  D.  Lawson,  Esq., 
of  the  St  Louis  bar,  21  Am.  Law  Reg.  281. 

There  seems,  as  will  appear  by  reference  to  these  citationa, 
abundant  authority  in  other  states  of  the  Union  to  support  the 
proposition  that  a  suit  may  be  maintained  for  damages  aria- 
ing  from  the  prosecution  of  an  ordinary  oivil  action,  whan  the 
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eame  is  dona  maliciouBlj,  and  without  probable  cause,  but 
without  disturbance  to  person  or  property.  The  precise  ques- 
tion has  not  been  made  in  Ohio,  though  in  two  cases  Tomltn- 
8on  V.  Warner^  9  Ohio,  104,  and  Fortman  v.  Rottier^  8  Ohio  St. 
548,  72  Am.  Dec.  606,  this  court  has  held  that  an  action  maj 
be  maintained  for  nfialiciously,  and  without  probable  cause, 
suing  out  and  levying  a  writ  of  attachment.  So  when  one  has 
been  wrongfully  deprived  of  the  use  of  his  land  by  the  prose- 
cution, maliciously,  and  without  probable  cause,  of  an  injunc- 
tion proceeding,  the  court  held  {Newark  Coal  Co.  v.  Upson,  40 
Ohio  St  17)  that  an  action  for  malicious  prosecution  will  lie. 
The  language  of  the  opinion,  page  25,  is:  **  It  may  now  be  con- 
sidered the  approved  doctrine  that  an  action  for  the  malicious 
prosecution  of  a  civil  suit  may  be  maintained  whenever,  by 
virtue  of  any  order  or  writ  issued  in  the  malicious  suit,  the 
defendant  in  that  suit  has  been  deprived  of  his  personal  lib- 
erty, or  of  the  possession,  use,  or  enjoyment  of  property  of 
value." 

It  will  be  noted  that  where  damages  for  the  prosecution, 
maliciously  and  without  probable  cause,  of  an  ordinary  civil 
action,  are  refused,  one  of  the  principal  reasons  given  is,  that 
the  allowance  of  taxed  costs  is  regarded  sufficient  punishment 
to  the  plaintiff  for  prosecuting,  and  recompense  to  the  defend- 
ant for  defending,  such  an  action.  In  England,  the  taxed 
costs  which  may  be  awarded  to  a  successful  defendant  include 
not  only  fees  of  court  officers  and  witnesses,  but  attorney's 
charges  for  preparing  the  case  for  trial  and  the  honorarium  of 
the  barrister  who  tries  it,  and,  in  a  number  of  American  states, 
a  like  taxation  of  costs  prevails.  But  in  Ohio  the  successful 
party  in  an  ordinary  action  recovers  only  the  fees  of  witnesses 
and  court  officers,  leaving  his  own  personal  expenses  in  pre- 
paring the  case,  in  attending  the  trial,  and  his  attorney's  fees 
for  preparation  and  for  trial  to  be  paid  without  reimburse- 
ment. Taxed  costs  are  not  here  regarded  as  affording  full 
compensation  for  expenses  incurred;  for  in  cases  where  dam- 
ages may  be  recovered  for  malicious  injury,  fees  of  counsel,  as 
well  as  court  costs,  are  included  in  compensatory,  and  not 
punitive,  damages.  The  reason  for  the  rule  having  failed, 
there  is  much  ground  for  saying  that  the  rule  itself  fails. 

But  there  is  no  necessity  in  the  present  case  for  a  determi- 
nation of  the  question  whether  or  not  an  action  will  lie  for  the 
malicious  prosecution  of  an  ordinary  civil  action,  without  prob- 
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able  cause,  where  there  is  no  arrest  or  seizure;  for  the  petition 
of  the  plaintiff  makes  a  different  case. 

In  many  of  its  aspects,  an  action  in  forcible  entry  and  de- 
tainer is  an  extraordinary  proceeding.  It  is  summary  in  its 
character,  and  may  become,  when  prosecuted  wrongfully,  ex- 
cessively annoying  and  harassing.  Hayitig  given  three  days' 
notice  in  writing  to  leave  the  premises,  the  plaintiff  may  com- 
mence his  action  by  filing  a  complaint  with  a  justice  of  the 
peace,  and  in  three  days  more  the  trial  may  take  place:  See 
R.  S.y  sees.  6599  et  seq.  The  complaint  need  not  be  sworn  to. 
If  a  continuance  is  asked  by  defendant  for  more  than  eight 
days,  security  for  payment  of  rent  is  required.  The  action 
may  involve  the  possession  by  a  defendant  of  a  home  for  him- 
self and  a  dependent  family.  A  failure  to  answer  or  unsuc- 
cessful defense  may  result  in  immediate  and  forcible  ouster, 
and  this  without  reference  to  the  condition  of  the  family,  or 
the  weather,  or  other  surrounding  circumstances.  No  appeal 
is  allowed,  nor  is  one  action  a  bar  to  subsequent  actions.  The 
contingency  of  preparing  a  bill  of  exceptions  must  be  antici- 
pated, and  counsel  procured  for  that;  else  a  review  of  errone- 
ous holdings  cannot  be  had.  Error  can  be  prosecuted  only  by 
leave  of  a  judge,  and  such  proceeding  raises  questions  relating 
to  competency  of  evidence  only,  and  not  questions  touching 
the  weight  or  sufficiency  of  the  evidence.  The  justice  is  not 
«ven  bound  to  sign  a  bill  where  the  objection  is  only  that  the 
judgment  is  not  sustained  by  sufficient  evidence.  If  petition 
in  error  is  allowed  to  be  filed,  the  party  must  be  ready  with 
security^  if  exacted,  to  stay  execution  of  the  judgment  against 
him. 

Then,  too,  the  plaintiff  may  select  from  several  concurrent 
jurisdictions  within  the  county.  He  may  commence  his  ac- 
tion, if  he  so  desire,  in  the  township  farthest  removed  from  the 
residence  of  the  defendant,  or  the  one  most  inaccessible,  thus 
requiring,  it  may  be,  his  adversary  to  travel  long  distances, 
and  to  transport  his  witnesses  at  large  expense.  Failing  in 
one  action  thus  brought,  he  may  continue  prosecutions  until 
his  pocket-book,  or  his  malice,  or  both,  become  exhausted. 
Plainly,  in  the  hands  of  an  unscrupulous  prosecutor  possessed 
of  abundant  means,  this  kind  of  action  may  become  grievously 
oppressive;  and  it  is  idle  to  say  that  the  small  bill  of  costs 
before  a  justice  is  either  a  sufficient  punishment  to  inflict 
upon  a  malicious  prosecutor,  or  constitutes  any  recompense  to 
a  wronged  defendant    The  statute  gives  to  such  plaintiff  the 
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right  to  resort  to  his  action  as  often  as  he  may  choose,  and  to 
bring  it  before  any  justice  within  the  county;  but  this  implies 
no  right  to  prosecute  maliciously  and  without  probable  cause. 
A  groundless  action  prosecuted  with  malice  is  never  justifi- 
able, and  a  wrong  suffered  by  such  prosecution  in  forcible 
entry  and  detainer  should  not  be  without  remedy. 

Nor  is  there  force  in  the  objection,  as  applied  to  this  case, 
that  intolerable  evils  would  arise  from  a  multiplieity  of  suits 
thus  encouraged.  The  law-making  power  has  seen  fit  to  pro- 
vide by  this  statute  that  a  judgment  shall  not  be  a  bar  to  any 
after  action.  We  have,  in  this  provision,  legislative  declara* 
tion  to  the  effect  that  evils  may  not  be  expected  to  follow  re- 
peated trials  of  issues  under  this  statute.  In  consonance  with 
this  policy,  it  may  be  reasonable  to  conclude  that,  if  repeated 
actions  to  determine  the  right  to  possession  will  not  work  in- 
tolerable evils,  a  review  of  the  facts  by  a  suit  for  malicious 
prosecution  will  not  have  that  effect.  At  all  events,  the  right 
to  so  review  will  naturally  tend  to  check  any  evils  that  might 
flow  from  a  misuse  of  the  statutory  right  to  repeated  trials. 

Judgment  reversed.  

Mauoious  Pbosicvtiov.  —The  malicious  prosecution  of  a  oiyil  rait^  witli- 
out  probable  cauaa,  ia  actionable:  Brand  ▼.  Hinehman,  68  Mich.  690;  IS  Am. 
8t  Bep.302. 


HuFP  V.  Austin. 

14»  Ohio  Stats,  S86.] 

SxruMiOH  ojr  Stxam-boilir  hot  Prima.  Facik  Evidihos  or  NsaLioBMoa 
warn.  —  Where  an  employee  of  the  yendor  of  a  saw-niill«  while  aasiat- 
ing  in  aetting  up  and  getting  the  mill  in  order,  is  injured  by  the  ez« 
piloetoii  of  the  steam-boiler  in  the  mill,  the  mere  happening  of  the 
aoddent  doee  not  raise  a  prima  fade  presumption  of  negligence  on  the 
part  of  the  owner  of  the  mill  in  managing  and  conducting  the  same. 

AcnoN  for  personal  injuries.    The  opinion  states  the  case. 

Kennedy  and  Steen^  and  Buttenoorth  and  CroeUy^  for  tba 
plaintiff  in  error. 

E.  J.  Howenetein^  and  Weetf  Brotra,  and  Westj  for  the  de- 
indants  in  error. 

DicKM AN,  J.  On  the  twentieth  day  of  January,  A.  D.  1882, 
Channcj  F.  H.  Huff,  the  plaintiff,  was  engaged  as  an  employee 
of  Fay  &  Ca,  in  locating  and  getting  in  working  order  on  the 
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premises  of  the  defendants,  Josiah  Austin  and  James  Morrison, 
a  saw-mill  which  Austin  had  recently  purchased  of  Fay  A  Co., 
the  latter  to  furnish  a  man  to  help  in  setting  up  and  getting 
the  same  in  working  condition.  While  engaged  as  such  em- 
ployee of  Fay  A  Co.,  the  plaintiff  was  injured  in  his  person  by 
an  explosion  of  the  steam-boiler  owned  and  used  by  the  de- 
fendants to  run  the  saw-mill.  The  plaintiff  brought  his  action 
in  the  court  of  common  pleas,  alleging  that  the  explosion  was 
caused  by  the  defectiveness  of  the  boiler  and  engine,  and  the 
carelessness  of  the  defendants  in  managing  and  conducting 
the  same,  and  claimed  damages  for  the  injuries  he  had  suffered. 
A  judgment  was  rendered  in  favor  of  the  plaintiff,  which  judg- 
ment was  reversed  by  the  circuit  court,  and  the  cause  remanded 
for  error  of  the  court  of  common  pleas  in  instructing  the  jury 
as  follows: — 

**  If  the  plaintiff  was  without  fault  on  his  part,  and  was  in- 
jured by  the  explosion  of  a  boiler  operated  by  the  defendanta, 
or  their  servant  or  agent,  the  mere  fact  of  such  explosion 
raises  a  presumption  of  negligence  on  the  part  of  the  defend- 
ants. This  presumption  is  only  prima  facie,  however,  and  not 
conclusive;  that  is,  the  plaintiff  will  be  entitled  to  recover 
on  such  presumption,  unless  the  defendants,  by  a  preponder- 
ance of  evidence,  show  that  they  exercised  ordinary  care  and 
prudence;  that  is,  such  care  and  prudence  as  is  ordinarily 
exercised  by  men  of  ordinary  prudence  under  like  circum- 
stances.'' 

The  defendants  had  a  right  to  place  the  steam-boiler  on  their 
premises.  Used  as  it  was  to  run  the  saw-mill,  it  was  in  no 
sense  a  nuisance.  As  an  agent  in  the  varied  departments  of 
industry,  the  steam-engine  has  become  a  necessity  in  modem 
.life.  But  though  placed  on  one's  own  premises,  the  owner  of 
a  steam-engine  and  boiler  will  be  held  responsible  for  his  neg- 
ligence if  he  so  operates  the  same  as  to  injure  one  who  comes 
lawfully  upon  the  premises  by  invitation  or  permission. 
Though  doing  a  lawful  act  upon  his  own  premises,  he  will 
be  liable  for  injurious  consequences  that  may  result  from  it 
to  another,  if  it  was  so  done  as  to  constitute  actionable  negli- 
gence. In  such  case  there  is  a  proper  application  of  the  rule 
that  one  should  enjoy  his  own  property  in  such  manner  as  not 
to  injure  that  of  another  person. 

But  the  existence  of  negligence  is  an  aflSrmative  fact,  and 
the  presumption  is,  until  the  contrary  appears,  that  every  man 
will  perform  his  duty.    There  is  a  general  disposition  among 
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men  to  preserve  their  property,  and  avoid  diflBculty  and  dan- 
ger, and  escape  the  liability  to  which  the  want  of  care  and 
diligence  would  naturally  subject  them.  Ordinarily,  these 
motives  will  secure  on  the  part  of  the  proprietor  of  machinery 
impelled  by  steam,  and  the  engineer  in  charge  of  such  ma- 
chinery, that  degree  of  skill  and  attention  which  the  safety 
of  the  public  demands.  In  view  of  such  presumption  it  is  the 
general  doctrine,  as  sustained  by  a  great  weight  of  authority, 
that  when  negligence  is  the  ground  of  an  action,  it  devolves 
upon  the  plaintiff  to  trace  the  fault  for  his  injury  to  the  defend- 
ant; that  he  must  give  some  afSrmative  evidence  from  which 
there  may  be  a  logical  Inference  of  negligence,  and  the  mere 
happening  of  an  accident  will  not  be  sufficient  evidence  of 
negligence  to  be  left  to  the  jury:  Bee  Wharton  on  Negligence, 
2d  ed.,  sec.  421,  and  cases  there  cited. 

It  is  contended,  however,  that  the  defendants  are  responsible 
in  the  first  instance  for  the  immediate  consequences  of  the 
bursting  of  the  steam-boiler  in  use  on  their  premiseSi  irrespec- 
tive of  any  further  question  as  to  negligence  or  want  of  skill 
on  their  part,  and  that  the  accident,  in  the  absence  of  explana- 
tion, is,  of  itself,  evidence  of  negligence.  It  is  urged  that, 
V7here  the  instrument  or  machinery  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things  does  not  hap- 
pen if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from  want  of  care.  But 
instances  are  not  anfrequent  of  steam-boiler  explosions  where 
there  has  been  no  want  of  ordinary  care  and  skill  in  their 
management,  and  even  where  there  has  been  the  greatest  care; 
and  explosions  of  steam-boilers  have  happened  of  so  mysteri; 
ous  a  character  that  they  could  not,  with  confidence,  be  as- 
signed to  any  known  cause.  Considering  the  extent  to  which 
the  agency  of  steam  is  now  so  necessarily  and  usefully  em- 
ployed, we  are  not  prepared  to  hold  that  the  owner  of  a  steam- 
boiler  used  on  his  premises  shall  be  deemed  virtually  an 
insurer  against  all  damage  and  injury  to  person  or  property 
resulting  firom  an  explosion,  unless,  in  the  event  of  an  acci- 
dent, he  assume  the  burden  of  proving  that  there  has  been  no 
fault  or  negligence  on  the  part  of  himself  or  his  agents. 

In  the  early  case  of  Spencer  v.  Campbell^  9  Watts  &  S.  32,  a 
man  drove  a  horse  to  defendant's  steam  grist-mill  to  obtain  a 
grist,  and  was  thus  lawfully  upon  defendant's  premises,  and 
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was  as  mueli  entitled  to  protection  there  as  if  he  had  been 
upon  his  own  premises.  While  there  the  steam-boiler  ex- 
ploded and  killed  his  horse,  and  the  action  was  brought  for 
the  value  of  the  horse.  It  was  held  that,  to  entitle  the  plain- 
tiff  to  recover,  he  was  bound  to  show  the  want  of  ordinary 
care,  skill,  and  diligence. 

In  Lo$e€  V.  Buchanan,  61  N.  Y.  476,  10  Am.  Rep.  62S,  there 
was  an  extended  review  of  authorities.  The  action  was  brought 
to  recover  damages  occasioned  by  the  bursting  of  a  steam- 
boiler,  while  the  same  was  owned  and  being  used  by  the  Sara- 
toga Paper  Company,  one  of  the  defendants,  at  their  milL 
The  boiler,  by  means  of  its  explosion,  was  projected  and  thrown 
upon  the  plaintiff's  premises,  and  through  several  of  his  build- 
ings, thereby  injuring  and  damaging  the  same,  and  destroying 
personal  property  therein.  The  case  sustains  the  doctrine 
that  the  owner  of  a  steam-boiler,  who  operates  and  uses  the 
same  in  carrying  on  his  business  upon  his  own  premises  in 
such  a  manner  that  it  is  not  a  nuisance,  is  not  liable  for  dam- 
ages done  to  the  property  of  his  neighbor  by  an  explosion  of 
such  boiler,  without  affirmative  proof  of  negligence  on  the 
owner's  part. 

Earl,  C,  in  commenting  upon  Spencer  v.  Campbell,  supra, 
says:  '^  I  am  unable  to  see  how  that  case  differs  in  principle 
from  the  one  at  bar.  To  sustain  the  broad  claim  of  the  plain- 
tiff here,  it  should  have  been  held  in  that  case  that  the  owner 
of  the  steam-boiler  was  absolutely  liable,  irrespective  of  any 
care,  skill,  or  diligence  on  his  part,  for  any  damage  which  the 
boiler  by  its  explosion  occasioned  to  any  property  lawfully  in 
the  vicinity.  Within  the  rules  laid  down  by  these  authorities, 
the  defendants  in  this  case  could  not,  without  proof  of  negli- 
gence, be  made  liable  for  injuries  caused  to  the  persons  of  those 
who  were  near  at  the  time  of  the  explosion;  and  it  would  be 
quite  illogical  to  hold  them  liable  for  injuries  to  property,  while 
they  were  not  liable  for  injuries  to  persons  by  the  same  acci- 
dent." See  also  Marshall  v.  Wellwood,  38  N.  J.  L.  339;  20  Am. 
Rep.  394. 

Walker  v.  Chicago  etc,  Ry  Co.,  71  Iowa,  658,  is  a  compara- 
tively recent  case,  illustrative  of  tlie  principle  that  the  accident 
itself  did  not  furnish  a,  prima  facie  presumption  of  negligence 
against  the  defendant.  A  car  of  dynamite  standing  in  the 
yard  of  the  defendant  railroad  company  awaiting  the  orders  of 
its  owner  took  fire  and  exploded.  The  plaintiff  sued  for  dam- 
ages for  the  consequent  injury  to  certain  buildings,  averring 
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that  the  dynamite  was  not  properly  protected,  that  the  fire 
had  caught  from  a  passing  engine,  and  that  the  car  was  negli- 
gently permitted  to  stand  in  an  improper  place.  At  the  time 
of  the  fire  the  car  stood  on  the  outer  track  at  the  south  side  of 
the  yard,  and  the  wind  was  blowing  from  the  south.  There 
was  no  evidence  that  the  fire  had  caught  from  passing  engines, 
or  that  they  were  defective  in  their  machinery  for  protection 
against  fire  escaping  therefrom.  There  was  no  evidence  that 
the  dynamite  was  not  properly  protected,  nor  that  the  damage 
would  have  been  less  if  the  car  bad  been  standing  at  any  other 
place  in  the  yard.  It  was  held  that  the  burden  of  proof  was 
on  the  plaintiff  to  show  that  the  car  stood  in  an. improper 
place,  and  that  there  was  no  evidence  of  negligence  to  go  to 
the  jury.  The  court  say:  ^^The  relation  between  the  parties 
to  the  action  is  not  such  that  the  law  presumes  negligence  in 
the  defendant  by  the  mere  fact  that  the  plaintiff's  property 
was  injured.  The  burden  was  on  the  plaintiff  to  show  that 
the  place  where  the  car  was  stored  was  an  improper  place.  All 
the  light  the  jury  had  on  this  subject  was,  that  the  car  ex- 
ploded, and  the  plaintiff's  property  was  injured." 

Whether  the  defendants  can  be  held  liable  for  the  injury 
caused  by  the  explosion  of  the  boiler  owned  and  used  by  them 
on  their  own  premises,  without  affirmative  proof  of  negligence 
beyond  the  mere  fact  of  the  explosion,  is  not  to  be  determined 
by  the  rule  of  negligence  governing  common  carriers  of  passen- 
gers and  goods.  The  carrier  of  goods  is  an  insurer,  unless  his 
extraordinary  responsibility  is  limited  by  special  contract. 
And  the  carrier  of  passengers,  while  not  an  insurer  of  their 
safety,  is  bound  to  the  observance  of  the  utmost  care  and  dili- 
gence for  their  safety,  and  is  responsible  for  any,  even  the 
slightest,  neglect.  ^*  When  carriers  undertake  to  carry  persons 
by  the  agency  of  steam,  public  policy  and  safety  require  that 
they  be  held  to  the  greatest  possible  care  and  diligence.  Any 
negligence,  in  such  cases,  may  well  deserve  the  epithet  of 
'gross'":  Grier,  J.,  in  Philadelphia  etc.  R.  R,  Co.  v.  Derby,  14 
How.  486.  By  reason  of  the  reliance  for  personal  safety  of 
passengers  upon  the  carrier,  and  of  the  high  degree  of  care 
and  diligence  which  the  law  requires  towards  those  with  whom 
there  is  a  relation  of  trust  and  confidence,  courts  have  held 
that  the  fact  of  injury  having  been  suffered  by  any  one  while 
upon  a  railroad  company's  train  as  a  passenger  should  be  re- 
garded as  prima  facie  evidence  of  the  liability:  IranR.  R.  Co. 
r.  Mowery,  36  Ohio  St.  418;  38  Am.  Rep.  597.    But  as  to  the 


618  Habpold  v.  Stobart.  [Ohio, 

presumptiye  liability  even  of  common  carrierB  for  injuries 
caused  by  boiler  explosions,  Congress,  to  remove  doubt  and 
uncertainty  as  to  such  liability,  deemed  it  necessary  to  pro- 
vide by  section  13  of  the  act  of  July  7,  1838,  5  United  SUtes 
Statutes  at  Large,  806, ''  that  in  all  suits  and  actions  against 
proprietors  of  steamboats,  for  injuries  arising  to  person  or 
property  from  the  bursting  of  the  boiler  of  any  steamboat,  the 
fact  of  such  bursting  shall  be  taken  as  full  prima  facie  evi- 
dence, sufficient  to  charge  the  defendant, or  those  in  his  employ- 
ment,  with  negligence,  until  he  shall  show  that  no  negligence 
has  been  committed  by  him  or  those  in  his  employment."  The 
provision  in  th«  act  of  Congress  was  subsequently  repealed; 
but  whether  in  full  force  or  not,  there  was  no  such  relation  be- 
tween the  plaintiff  and  defendants  herein  as  exists  between 
common  carriers  and  passengers;  and  reported  cases,  determin- 
ing the  liability  of  common  carriers  for  injuries  to  passengers 
under  their  care,  furnish  no  appropriate  rule  of  decision  in  the 
case  at  bar. 
Judgment  affirmed. 

NsouomoL  —  The  Imrden  of  proof  i»  upon  tho  plaintiff  in  selions  for  nof- 
ligenot;  Ifao  kw  will  not  profnmo  it  for  him:  McOuU^  v.  Ofariv,  40  Pa.  81 
190;  SO  Am.  Doo.  584;  note  to  BUmekard  r.  Xolt  Aftofv  ifa  JTy  Obi.  0  Am. 
Si  Bop.  637,  688. 
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[46  Ohio  Statb,  887.] 

Apmal  CAaanw  vp  Oasb  am  vo  Pabtt  vot  AppBALnio,  whui.  — I^  in  a 
nit  bj  ofoditoTi  of  an  inodlTont  oorporation  to  oaf otoo  tlio  ttatatoty  lia- 
bHitj  of  its  itookholdor^  ono  of  tho  def ondanti  ploadi  tha^  boforo  tlm 
insoWonoj  of  tho  corporation,  ho,  in  good  faith,  told  his  aharao  of  atook 
to  another  of  the  defendanta,  who  ia  aolvont^  and  praya  that  whataror 
anmia  fonnd  to  be  dae  aa  reapecta  the  aharea  ao  aold  may  bo  adjndgod 
againat  anch  other  defendant^  and  iaane  ia  joined  by  reply,  and  a  judg- 
ment ia  rendered  in  the  common  pleaa,  from  whioh  tho  Tender  appoala  to 
the  ctrcnit  court,  tho  rendeo  ia  a  party  noceaaary  to  the  working  ont  of 
the  equitiea,  and  anch  appeal  oarriea  np  the  oaae  aa  to  him,  whether  ho 
appoala  in  hia  own  right  or  not. 

TaAHSFKRs  or  Shabu  or  Sroox,  to  bb  Vamjd,  must  bb  Mam  oh  Stock- 
BOOB  of  the  oorporatioii,  and  the  oraditorB  of  the  ooiporation  ha^o  the 
right  to  rely  upon  that  book  aa  ahowing  who  the  atookholdora  are,  and  the 
amount  of  atook  held  by  each.  Where,  therefore,  a  rondor  of  ato^ 
oauaea  the  aeoretary  of  a  oorporation  to  enter  the  tranafer  of  atoek  sold 
by'him  to  bo  made  in  a  book  other  than  the  atock-book,  with  the  undar^ 
atanding  that  aueh  tranafer  will  be  made  in  the  atoek-book,  but  no  muk 
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transfer  is  made,  and  at  the  time  of  the  aecraing  of  the  debts  of  the  cor- 
poration,  and  at  the  time  of  the  trial,  the  vendor  appears,  from  the  stock- 
bookf  to  be  the  owner  of  the  shares,  such  entry  is  not  sufficient  to  relieve 
the  vendor  from  liability  to  the  creditors  of  the  corporation,  notwith- 
standing the  fact  that  he  sold  in  good  faith  and  for  value,  and  believed 
that  he  had  done  everything  necessary  to  effect  a  transfer  of  the  stock, 
and  notwithstanding  the  further  fact  that  the  corporation  thereafter 
treated  the  purchaser  as  the  owner  of  the  stock  aoUL 
iJABiLiTr  or  Stockh(»li>brs  of  Corporation,  Extent  of,  and  whsn  It 
Attaches.  —  A  stockholder  of  a  corporation,  who  has  in  good  faith  sold 
and  assigned  his  stock  to  one  who  becomes  insolvent,  is  liable  to  ereditors 
of  the  corporation  for  suoh  portion  only  of  the  debts  existing  while  he 
held  the  stock,  and  remaining  due  (not  in  ezoess  of  the  stock  assigned), 
as  will  be  equal  to  the  proportion  which  the  capital  stock  assigned  by 
him  bears  to  the  entire  capital  stock  held  by  solvent  stockholders,  liable 
in  respect  of  the  same  debts,  who  are  within  the  Jorisdiotion,  to  be  de- 
termined at  the  time  judgment  is  rendered. 

Action  brought  by  the  creditors  of  the  Riverside  Salt  Com- 
pany, an  insolvent  corporation,  to  enforce  the  statutory  lia* 
bility  of  the  stockholders.  Several  of  the  defendants  were  not 
stockholders  when  the  corporation  became  insolvent,  but  had 
been  before  that  time,  and  they  were  sued  because  they  had 
assigned  to  persons  who  were  insolvent  W.  A.  Roberts,  who 
was  a  creditor  of  the  company,  and  for  a  time  a  stockholder, 
Bold  and  transferred  his  stock  to  R.  R.  Hudson,  on  the  29th  of 
Hay,  1875.  The  plaintiffs  in  error,  except  Roberts,  appealed 
the  case  from  the  common  pleas  to  the  circuit  court,  where 
judgments  were  rendered  against  the  plaintiffs  in  error,  to 
reverse  which  this  proceeding  is  prosecuted.  When  judgment 
was  rendered  against  Roberts  in  the  common  pleas,  he  paid 
the  sum  of  four  hundred  dollars.  Roberts  claimed  that  the 
judgment  of  the  circuit  court  was  erroneous,  because  he  had 
not  appealed  to  that  court  Harpold  claimed  that  the  circuit 
court  erred  in  holding  him  as  a  stockholder,  because  he  had 
transferred  his  stock  to  Roberts.  All  the  plaintiffs  in  error 
further  claimed  that  the  judgments  rendered  were  excessive. 
Other  facts  are  stated  in  the  opinion. 

RuBuU  and  RwseU^  for  the  plaintiffs  in  error. 

W.  H.  Ladey  and  J.  U.  Myen^  for  the  defendant  in  error. 

SpxaB|  J.  1.  Was  W.  A.  Roberts  a  party  in  the  oirooii 
court? 

Issue  was  made  by  the  answer  of  Harpold,  and  the  reply,  as 
to  his  alleged  transfer  to  Roberts,  and  as  to  bis  right  to  haw 
all  assessment!  against  the  shares  of  stock  by  him  sold  to 
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Roberto,  made  against  that  party.  Hence  Roberta  was  a 
party  necessary  to  the  working  out  of  the  erjuities  of  Harpold, 
and  that  fact  gave  Harpold  the  right  to  appeal  the  whole  case 
in  so  far  as  it  affected  him,  and  that  appeal  carried  Roberts 
into  the  circuit  court,  whether  his  presence  in  the  case  as  a 
creditor  had  a  like  effect  or  not.  There  was  no  error  in  over- 
ruling Roberts's  motion  to  dismiss  the  appeal.  But  the  ap- 
peal vacated  the  judgment  rendered  against  Roberts  in  the 
common  pleas,  and  his  payment  of  four  hundred  dollars, 
made  on  that  judgment,  should  have  been  credited  to  him  in 
the  circuit  court,  and  the  refusal  to  so  credit  it,  we  think,  was 
error. 

2.  Did  the  circuit  court  err  in  its  judgment  against  Peter 
Harpold? 

The  controversy  arises  as  to  thirty  shares  of  stock,  which, 
on  May  12,  1873,  he  sold  in  good  faith  and  for  value  to  W.  A. 
Roberts;  and  he  claims  that  as  to  these  he  should  be  held 
only  as  a  guarantor  for  Roberts,  and  that  such  liability  should 
be  confined  to  a  proportional  liability  for  debts  existing  at  the 
time  of  the  sale.  The  sale  was  admitted;  but  it  was  claimed 
by  the  creditors  that  there  was  no  transfer  of  the  stock  on  the 
books  of  the  company,  and  hence  that  Harpold  continued 
liable  to  creditors  as  though  he  had  owned  the  stock  at  the 
commencement  of  the  action.  The  findings  of  the  circuit 
court  show  that  the  transfer  stock-book  of  the  company  was 
Journal  A;  that  no  transfer  of  this  stock  was  made  on  that 
book,  though  a  transfer  was,  at  the  time  of  the  sale,  entered 
by  the  secretary  in  a  small  book  present  in  the  office  of  the 
company,  and  it  was  then  understood  that  the  secretary  would 
make  the  transfer  in  another  book  then  at  his  house.  The 
president  and  directors  of  the  company  were  present,  and 
knew  of  the  transaction.  Harpold  was  a  director  at  the  time, 
and  he  did  all  that  he  supposed  necessary  to  effect  the  trans- 
fer, and  the  corporation  thereafter  treated  Roberts  as  the 
owner  of  the  stock.  Two  years  later,  there  was  aYi  entry  on 
Journal  A  of  the  transfer  of  eighty  shares  from  Roberts  to  one 
R.  R.  Hudson,  which  included  the  thirty  shares  purchased  by 
Roberts  from  Harpold.  At  the  time  of  the  trial,  Harpold 
still  appeared  by  Ledger  A  and  Journal  A  to  be  the  owner  of 
thirty  shares  of  stock. 

The  creditors  have  the  right  to  resort  to  and  rely  upon  the 
proper  book  of  the  company  as  showing  who  the  stockholders 
axe,  and  the  amount  of  stock  held  by  each,  and  they  are  pre- 
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fltimed  to  have  relied  upon  the  record  so  found  in  this  cane. 
While  it  is  not  necessary  that  a  book  of  any  special  kind  be 
adopted  for  that  purpose,  yet  when  one  is  selected  and  used, 
that  becomes  the  stock-book,  and  transfers,  to  be  valid,  must 
be  made  upon  that.  The  object  to  be  accomplished  by  the 
keeping  of  such  a  book  requires  reasonable  certainty  as  to  its 
identity.  Where  the  book  so  selected  and  used  by  the  com- 
pany shows  that  the  party  is  the  owner  of  shares  of  stock,  he 
is  estopped,  as  between  himself  and  creditors,  to  contradict 
the  record,  provided  the  entry  was  placed  in  the  stock-book 
originally  by  his  consent.  And  where  the  name  of  an  actual 
stockholder  appears  upon  that  book  as  owning  a  given  num- 
ber of  shares,  the  entry  is  presumed  to  have  been  made  with 
his  consent;  at  least,  this  is  so  where  it  was  correct  when 
made,  and,  as  between  him  and  creditors  of  the  corpora- 
tion, he  is  estopped  to  contradict  the  record  or  deny  owner- 
ship of  the  shares:  B.  8.,  sec.  3259;  Lowell  on  Transfer  of 
Stock,  sees.  82, 107,  191,  203;  Thompson's  Liability  of  Stock- 
holders, sec.  217;  Ex  parte  Brotpn,  19  Beav.  97;  Stanley  v. 
Stafdeyy  26  Me.  191. 

The  circuit  court  treated  Harpold  as  the  owner  of  these 
shares,  as  between  him  and  creditors,  and  this,  we  think,  was 
correct.  But^  as  between  Harpold  and  Boberts,  the  former 
was  entitled  to  a  judgment  against  the  latter. 

3.  The  finding  as  to  Daniel  Bibbee  presents  the  facts  upon 
which  may  be  determined  the  further  question  in  the  ease. 
He  was  the  owner  of  twenty  shares  of  stock,  the  par  value  of 
which  was  two  thousand  dollars.  On  the  thirty-first  day  of 
May,' 1875,  he  sold  this  stock,  in  good  faith  and. for  value,  to 
one  B.  B.  Hudson,  and  the  same  was  on  that  day  transferred 
to  the  latter  on  the  books  of  the  company.  The  company  con- 
tinned  to  do  business  until  the  year  1878,  when  it  failed,  many 
new  debts  having  accrued  in  the  mean  time.  Hudson  became 
insolvent,  and  was  so  at  the  time  the  cause  was  tried.  At 
that  time  the  liabilities  of  the  corporation  reached  $43,791.06, 
a  sum  in  ezoess  of  the  face  value  of  all  the  stock  held  by 
solvent  stockholders,  as  well  those  who  had  assigned  their 
stock  as  those  who  were  holders  at  the  commencement  of  the 
suit  During  the  life  of  the  corporation  frequent  changes  oc- 
curred in  the  ownership  of  portions  of  the  stock,  and  debts 
against  the  corporation  accrued  at  various  times  during  that 
period. 

In  its  decree  the  court  divided  the  indebtedness  into  series, 
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and  made  aBsessmenta  upon  stockholders  to  meet  each  class  of 
debts,  with  a  finding  as  to  what  stockholders  were  solvent,  and 
the  amount  of  stock  held  by  each  at  the  date  fixed  for  each 
assessment,  rendering  judgments  accordingly.  Those  who 
owned  stock  at  the  commencement  of  the  action,  and  were 
solvent,  were  assessed  the  full  amount  of  their  statutory  lia- 
bility, and  that  liability  was  thus  exhausted.  By  this  finding 
it  appears  that  between  July  11,  1873,  and  January  1,  1875, 
there  existed  debts  still  unpaid  to  the  amount  of  $4,152.50, 
upon  which  assessment  was  made  against  Bibbee^  of  $519.25. 
Between  June  15,  1870,  and  July  11, 1873,  there  existed  debts 
still  unpaid  to  the  amount  of  $13,148,  upon  which  he  was  as- 
sessed $1,391,  and  prior  to  June  15,  1870,  there  existed  debts 
to  the  amount  of  $926.90,  upon  which  he  assessed  $80,  the 
whole  amounting  to  a  sum  practically  equal  to  the  amount  of 
his  stock.  In  making  these  assessments  the  court  commenced 
with  the  class  of  stockholders  who  held  stock  at  the  date  of 
the  failure  of  the  company,  and  assessed  each  solvent  stock- 
holder to  the  full  amount  of  his  liability  in  respect  of  all 
the  debts  then  due  from  the  corporation.  The  amount  so  pro- 
cured not  proving  sufficient  to  pay  the  obligations,  the  court 
then,  proceeding  to  the  class  last  in  order  of  assignment  of 
stock,  assessed  the  solvent  assignors  of  the  present  insolvent 
stockholders,  in  the  amount  of  their  liability  in  respect  of  the 
debts  contracted  prior  to  the  transfer  of  their  stock  to  their  in- 
solvent assignees,  and  so  proceeded  until  all  liability  on  stock 
was  exhausted. 

The  effect  of  this  rule,  as  to  each  solvent  assignor  of  stock 
to  an  insolvent  assignee,  was  to  make  him  liable,  not  simply 
to  a  proportionate  amount  of  the  indebtedness  which  existed 
while  he  was  a  stockholder  equal  to  the  ratio  which  his  pro- 
portion of  the  capital  stock  bore  to  the  entire  stock  held  by 
solvent  stockholders,  but  to  .an  amount  equal  to  the  full 
amount  of  his  stock. 

It  is  claimed  for  Bibbee  that  he  should  have  been  assessed 
but  $956.64,  in  all,  and  that  the  court  erred  in  omitting  to  in- 
clude in  the  class  of  stockholders  who  were  liable  with  him 
those  who  were  holders  of  stock  when  the  suit  was  commenced, 
but  who,  by  the  decree,  were  left  out  because  their  liability 
had  already  been  exhausted.  This  claim  presents  the  question 
to  be  determined,  which  is:  Is  this  party  to  be  assessed  in  a 
class  which  includes  only  those  who  were  stockholders  at 
the  time  he  was  such  and  are  solvent,  or  should  such  class 
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include  also  tho8«  who  continued  to  be  stockholders,  and  so 
became  liable  in  respect  of  after-accruing  debts? 

We  first  inquire,  What  liability  was  created?  What  right  • 
of  contribution,  if  any,  attended  it?  Is  the  liability  which 
may  be  enforced  to  be  measured  by  the  extent  of  liability  as 
of  the  time  it  attached,  or  may  it  be  enlarged  by  reason  of  a 
change  in  the  condition  of  the  corporation,  brought  about  by 
after-accruing  debts?  And  is  the  right  of  contribution  to  be 
impaired  by  reason  of  like  causes? 

We  are  not  materially  aided  in  making  answer,  either  by 
text-books,  or  by  decisions  of  courts  outside  of  our  own. 

The  constitutional  provision  is:  '^Dues  from  corporations 
shall  be  secured,  by  such  indiyidual  liability  of  the  stock- 
holders, and  other  means,  as  may  be  prescribed  by  law;  but, 
in  all  cases,  each  stockholder  shall  be  liable,  over  and  above 
the  stock  by  him  or  her  owned,  and  any  amount  unpaid 
thereon,  to  a  further  sum,  at  least  equal  in  amount  to  such 
stock."  And  the  statute  is:  ''AH  stockholders  ....  shall 
be  deemed  and  held  liable  to  an  amount  equal  to  their  stock 
subscribed,  in  addition  to  said  stock,  for  the  purpose  of  se- 
curing the  creditors  of  such  company."  It  will  be  noted  that 
neither  provision  gives  a  rule  for  determining  who  are  stock- 
holders, nor  for  ascertaining  whether  or  not  all  may  be  treated 
as  stockholders  for  some  purposes,  and  not  for  others.  But 
such  questions  are  left  for  determination  by  the  courts  in  giv- 
ing construction  to  the  statute,  as  cases  may  arise.  In  con- 
struing these  provisions,  the  holdings  in  this  state  are  to  the 
effect  that  the  individual  liability  of  stockholders  attaches  in 
favor  of  creditors  at  the  time  the  debt  is  contracted  or  the  lia- 
bility incurred  by  the  corporation,  and  that  such  liability  is 
not  discharged  by  the  subsequent  assignment  or  transfer  of 
the  stock,  but  the  successive  assignees  impliedly  undertake  to 
indemnify  or  discharge  the  assignor  from  the  liability  which 
attached  to  him  while  he  held  the  stock.  This  right  against 
the  stockholders  is  intended  for  the  common  and  equal  benefit 
of  all  the  creditors.  As  between  the  stockholders  and  the 
creditors,  each  stockholder  is  liable  severally  to  all  the  credi- 
tors; but,  as  between  stockholders,  there  is  a  proportional  lia- 
bility by  all  stockholders,  and  right  of  contribution,  which 
grows  out  of  the  organic  relation  existing  between  them,  and, 
as  between  them,  each  stockholder  is  bound  to  pay  in  propor- 
tion to  his  stock.  The  liability  is  not  a  primary  fund  or  re- 
source for  the  payment  of  the  debts  of  the  company,  but  is 
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eollateral  to  the  principal  obligation  which  rests  on  the  oorpo- 
raiiony  and  is  to  be  resorted  to  only  in  case  of  the  inaolvency 
of  the  corporation,  or  where  payment  cannot  be  enforced  by 
ordinary  process:  Wright  v.  McCormack^  17  Ohio  Bt.  86;  Dm- 
stead  v.  Buikirk,  17  Id.  118;  Brown  v.  Hitchcock,  36  Id.  667; 
WhuUr  T.  Faurot,  87  Id.  26;  BuUock  v.  KUgmr,  89  Id.  548; 
Mason  v.  Alexander^  44  Id.  318. 

Of  the  foregoing,  there  should  be  emphasized  three  impor- 
tant conclusions  bearing  upon  the  question  under  conaidera* 
tion,  vis.:  1.  The  liability  of  the  stockholder  is  collateral  to 
that  of  the  principal  debtor,  the  corporation;  2.  This  liability 
attaches  at  the  time  the  debt  against  the  corporation  is  cre- 
ated or  liability  incurred;  and  3.  Bach  stockholder  sought  to 
be  so  made  liable  has,  in  order  that  his  liability  may  be  con- 
fined to  his  just  proportion,  the  right  to  insist  that  all  stock- 
holders within  the  jurisdiction,  and  solvent,  who  stand  in  the 
same  relation  to  the  debts  with  himself,  shall  be  brought  in, 
and  be  held  to  their  proportional  liability  in  common  with 
him. 

When  it  has  been  determined  that  the  liability  of  the  stock- 
holder is  collateral,  and  not  original,  his  right  to  ask  for  a 
marshaling  of  other  like  securities  arises.  So,  too,  when  it 
has  been  determined  that  the  liability  as  to  debts  arises  at  the 
time  they  are  incurred,  it  clearly  follows  that  such  liability  is 
confined  to  debts  which  exist  during  the  time  the  stock  is 
owned.  It  follows,  with  equal  certainty,  that  no  mode  of  as- 
sessment should  be  adopted  which  enlarges  the  liability  of 
the  stockholder  in  the  case  we  are  considering,  so  as  to  make 
him  liable,  directly  or  indirectly,  for  debts  contracted  by  the 
corporation  after  he  has  ceased  to  be  a  stockholder.  And 
when  it  has  been  ascertained  that  he  has  the  right  of  contri- 
bution, as  between  himself  and  his  fellow  stockholders  who 
stand  in  the  same  relation  with  himself  to  the  debts  he  is 
sought  to  be  held  for,  it  follows,  with  like  certainty,  that  no 
rule  of  assessment  which  curtails  that  right  is  equitable  or 
just  This  liability  has  already  attached,  and  it  is  in  respect 
of  debts  existing  at  the  time  he  assigns,  and  for  nothing  else. 
His  right  of  contribution  against  his  fellow  stockholders,  to 
require  them  to  respond  to  their  proportional  share  of  the 
same  burden,  is  enforceable  in  the  same  action;  and  this 
right  is  not  inferior  to  that  of  the  creditor  to  enforce  his 
claim.  They  go  together.  It  is  equally  plain  that  if  any  of 
the  stockholders  who  are  alike  liable  with  him  are 
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8o  that  their  liability  is  exhausted  in  the  payment,  in  whole 
or  in  party  of  debts  created  after  he  has  assigned  his  stock, 
then  he  is  indirectly  made  to  respond  to  debts  of  that  charac- 
ter, and  his  right  to  insist  upon  proportionate  contribution  is, 
in  like  manner,  impaired.  As  we  have  already  found,  he  is, 
in  a  sense,  a  surety  for  the  corporation.  That  is,  his  liability 
is  secondary,  and  not  primary.  Resort  must  first  be  had  to 
the  corporation  before  he  can  be  held. 

In  Michigan,  under  a  statute  not  dissimilar  to  ours,  as  con- 
strued in  Wright  v.  McCormaeh^  tupra,  the  supreme  court 
{Hamon  v.  Donherdey^  37  Mich.  184)  held  a  stockholder  to  be 
X  surety,  and  that  his  liability  is  discharged  by  the  extension 
of  time  by  the  creditor;  and  there  are  other  authorities  to  the 
same  effect  Whether  or  not  the  law  in  Ohio  goes  to  that 
length,  we  need  not  inquire.  It  is  enough  to  know  that  his 
obligation  is  collateral  and  secondary,  and  that  he  has  the 
right  to  call  upon  his  co-stockholders  to  bear  their  proportion 
of  the  common  liability.  Is  it  equitable  to  impair  that  right? 
True,  the  liability  created  by  statute  is  for  the  benefit  of  credi- 
tors, but  it  does  not  follow  that  the  creditor's  interest  is  the 
only  one  the  court  should  guard.  All  laws  for  the  collection 
of  debts  are  in  the  interest  of  creditors,  but  the  duty  of  giving 
to  the  creditor  the  full  benefit  of  such  statutes  does  not  war- 
rant forgetfulness  of  the  rights  of  the  debtor.  And  in  this 
case  no  reason  exists  for  enforcing  the  right  of  the  creditor 
given  by  the  statute,  and  at  the  same  time  ignoring  the  limi- 
tation placed  upon  that  right  by  the  construction  of  this  court 
given  to  the  statute. 

After  the  stockholder  ceases  to  be  such,  he  has  no  voice  in 
the  management  of  the  corporation,  and  no  share  in  the  profits 
that  may  thereafter  be  made.  The  creditor  continues,  or  may 
continue,  to  deal  with  the  corporation,  and  in  doing  so,  may 
delay  indefinitely  the  collection  of  his  debt,  even  if  he  may 
not,  by  a  new  contract,  extend  its  payment  without  consent  or 
knowledge  on  the  part  of  the  stockholder  who  has  assigned, 
and  thus  continue  a  contingent  liability  against  the  latter 
which  he  is  powerless  to  terminate.  Under  such  circum- 
stances, it  does  not  seem  inequitable  to  place  upon  the  credi- 
tor, rather  than  upon  the  former  stockholder,  the  risks  incident 
to  such  delays  as  affected  by  the  incurring  of  new  debts. 

We  are  of  opinion  that  a  stockholder  who  has  in  good  faith 
sold  and  assigned  his  stock  to  one  who  becomes  insolvent  is 
liable  to  creditors  of  the  corporation  for  such  portion  only  of 
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the  debts  existing  while  he  held  the  stock,  and  remaining  due 
(not  in  excess  of  the  amoont  of  stock  assigned)  as  will  be 
equal  to  the  proportion  which  the  capital  stock  assigned  bj 
him  bears  to  the  entire  capital  stock  held  hy  solvent  stock- 
holders liable  in  respect  of  the  same  debts,  who  are  within  the 
jurisdiction^  to  be  ascertained  at  the  time  judgment  is  ren- 
dered. 

In  this  view,  the  mode  of  assessment  adopted  by  the  circuit 
court  was  not  an  equitable  one,  and  the  judgments  against  the 
plaintiffs  in  error  Roberts,  Williamson,  executor  of  Moses  E. 
Sayre,  and  Daniel  Bibbee,  should  be  modified  in  conformity 
with  the  conclusions  herein  stated. 

The  costs  in  this  court  may  be  taxed,  one  half  to  plaintiffs 
in  error,  and  one  half  to  defendants  in  error. 


ApnLLATB  PaoGiDVBB.  — In  niits  where  judgments  m  an  entirely  we  ren- 
dtred  against  several  defendants,  errors  committed  as  against  any  one  de- 
fendant are  prejudicial  to  all,  and  an  appeal  by  one  takes  np  the  case  for  all: 
OUy  qf  at,  Louk  v.  Lamga%  97  Mo.  176;  bnt  in  the  case  of  a  judgment  not 
as  an  entirety,  an  appeal  taken  by  one  defendant  will  not  authorise  a  reveraa- 
for  error  committed,  prejudicial  only  to  another  defendant,  who  has  failed  to 
appeal:  Id.;  Hdl  v.  Bdl,  40  Kan.  69;  Ahem  ▼.  McOtary,  79  Gal.  44;  Dwu- 
terberg  y.  Swartxel,  116  Ind.  180;  nor  will  a  joint  assignment  of  error  by 
several  defendants  present  to  the  court  a  ruling  of  the  lower  court  erroneous 
only  as  to  one  of  them:  SparkUn  v.  St.  James  Church,  119  Id.  635.  Compare 
Lovejoy  ▼.  IrekLtit  17  Md.  525;  79  Aol  Dec.  667,  and  note. 

Trahsfsbs  ov  Sharks  or  Stock,  to  be  valid,  must  ordinarily  be  entered 
upon  the  books  of  the  corporation:  Wtston  v.  Bear  River  <(c.  Co.,  6  Cal.  186; 
63  Am.  Dec  117,  and  note.  Bnt  in  Tkurber  ▼.  Cnimp,  86  Ky.  408,  it  was 
held  that  transfers  of  stock  in  corporations  are  valid  both  between  the  parties 
themselves  and  as  to  creditors,  even  though  not  entered  upon  the  oorpora- 
tion  books.  And  in  Orave»  v.  Mining  Co.,  81  Cal.  904,  certificates  of  stock 
indorsed  in  blank  were  held  to  pass  title  by  mere  delivery  without  further 
indorsement  or  transfer  upon  the  corporation  books.  While  under  the  Ala- 
bama statute  a  transfer  of  stock  not  recorded  upon  the  corporation  books 
within  fifteen  days  thereafter  is  void  as  to  bona  fide  creditors,  or  subsequent 
purchasers  without  notice:  Berney  NaL  Bank  v.  Finckard,  87  Ala.  577. 

LiABiLiTT  ov  Stockholders  ov  a  Corporation,  thx  Extent  ov,  aiid 
WHEN  Attaches:  See  extended  monographic  note  to  Thomynn  v.  Reno  Sam. 
Bank,  3  Am.  St.  Rep.  806-872;  Schalucky  v.  Fkld,  124  III.  617;  7  Am.  St. 
Rep.  399;  Jackwn  v.  Meek,  87  Tenn.  69;  10  Am.  8t  Rep.  620.  The  liability 
of  stockholders  in  a  private  corporation  is  governed  by  the  law  of  the  state 
by  which  the  corporate  charter  is  granted:  Morris  ▼.  Glenn,  87  Ala.  628. 
Stockholders  cannot  exempt  themselves  from  personal  liability  to  the  extent 
of  their  stock,  by  organizing  as  a  "  manufacturing  corporation,"  when  it  is 
evident  that  but  a  trifling  part  of  the  corporation's  business  is  manufacturing: 
Mohr  V.  Minnesota  Elevator  Co.,  40  Minn.  343.  Under  the  Virginia  statute  a 
transferrer  of  stock  in  a  private  corporation,  not  fully  paid  for,  is  equally 
liable  with  the  transferee  for  such  unpaid  stock:  Morris  v.  Olenn,  87  Ala.  628. 
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Mandbl  t;.  MoClavb. 

[48  Ohio  ftrAn*  407.J 

OoKTiMOiivT  Right  or  Dowbr  is  Property  having  8ub8taiitial  and 
Abcbstainablb  Value.  —  The  coDtingent  right  of  a  wife  to  dower  in 
her  husband's  lands  at  his  death  has  a  positive  and  substantial  valua 
which  osn,  during  his  life,  be  ascertained  with  reasonable  certainty  by 
referenoe  to  tables  of  mortality  of  recognized  authority,  aided  by  evi* 
dence  as  to  the  state  of  health  and  constitutional  vigor  of  the  wife  and 
her  husband. 

Wivb'b  Contimgbnt  Right  or  Dowsb  in  her  Husband's  Lands,  Bz- 
TENT  ov.  — Where  a  wife  joins  with  her  husband  in  a  mortgage  of  his 
lands  to  seenre  his  debt,  such  release  of  her  right  of  dower  inures  only 
to  the  benefit  of  the  mortgagee  and  his  privies,  but  does  not  inure  to  the 
benefit  of  subsequent  creditors  of  her  husband;  and  if  a  judicial  sale  of 
the  premises  be  made  under  judgments  in  their  favor,  she  will  be  enti- 
tled to  have  the  value  of  her  contingent  right  of  dower  in  the  entire 
proceeds  ascertained,  and  to  have  the  same  paid  to  her  out  of  the  bal- 
aaoe  left  after  payment  of  the  mortgage  debt,  before  any  part  of  suoh 
balanoe  can  be  applied  to  the  payment  of  their  judgments. 

Action  to  enforce  a  judgment.  The  plaintiff  in  error  ex- 
cepted  in  one  particular  to  the  conclusions  of  law  drawn  by 
the  court  of  common  pleas  upon  the  trial,  and  carried  the 
cause  to  the  circuit  court,  which  affirmed  the  judgment  of  the 
lower  court.  She  thereupon  instituted  this  proceeding  to  re- 
Terse  both  judgments.  Mrs.  Mandel  joined  with  her  husband 
in  two  mortgages  on  his  real  estate  to  secure  his  debts.  The 
husband  subsequently  became  indebted  to  John  McClave  and 
William  H.  Lowe,  separately,  each  of  whom  reduced  his  debt 
to  judgment.  McClave  then  brought  suit  to  enforce  his  judg- 
ment, making  Lowe,  the  two  mortgagees,  and  Mandel  and 
wife  parties.  A  decree  was  rendered  in  this  action  giving  each 
lien-holder  a  judgment  for  the  sale  of  the  premises.  A  sale 
was  made  on  an  order  caused  to  be  issued  by  McClave.  The 
value  of  the  wife's  contingent  right  of  dower  was  found  to  be 
$1,203.06,  if  she  was  entitled  to  be  endowed  of  the  whole 
estate,  but  only  $278.95,  if  she  was  entitled  to  be  endowed  of 
the  equity  of  redemption  only.  Lowe's  claim  was  $1,774.70, 
and  Mc  Clave's,  $1,730.39.  The  court  below  held  that  Mrs. 
Mandel  was  only  entitled  to  be  endowed  of  the  equity  of  re- 
demption.   Other  facts  are  stated  in  the  opinion. 

John  M.  Cookf  for  the  plaintiff  in  error. 

MeClave  and  Lewisj  for  the  defendants  in  error. 

Bradbury,  J.  The  husband  of  plaintiff  in  error  is  still 
living,  and  therefore,  when  his  lands  were  sold  by  the  sheriff 
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and  the  proceeds  thereof  distributed  by  the  order  of  the  court 
of  common  pleas,  she  had  only  a  contingent  right  of  dower 
therein.  This  right,  the  court  found,  was  sold  and  passed  to 
the  purchaser  at  the  sheriff's  sale.  To  this  finding  she  took 
no  exception,  being  apparently  satisfied  to  have  her  rights  de- 
termined by  the  order  of  distribution. 

The  proceeds  of  the  sale  were  $17,600,  of  which  $18,663.87 
were  consumed  in  paying  the  taxes,  costs,  and  mortgage  liens, 
about  which  no  contention  arose;  there  then  remained  a  bal- 
ance of  $8,930.63  to  be  distributed  to  the  wife  and  the  two 
judgment  creditors.  Of  this  sum  she  claimed  $500,  in  lieu 
of  a  homestead;  on  this  claim  the  court  found  in  her  favor, 
and  the  amount  was  paid  to  her.  The  defendant  McClaye 
excepted  to  this  finding  and  order  of  the  court,  but  did  not,  so- 
far  as  the  record  discloses,  bring  the  question  to  the  attention 
of  the  circuit  court,  nor  has  he  presented  the  matter  to  this 
court  for  review.  He  will  therefore  be  regarded  as  acquiescing 
in  the  action  of  the  court  below  respecting  itj  and  the  question 
will  not  be  further  noticed  here. 

The  only  ruling  of  the  courts  below  that  we  are  asked  to  re- 
view is  that  which  limited  the  right  of  the  wife  to  dower  in 
the  proceeds  of  the  equity  of  redemption.  As  the  fund  is  large 
•enough  to  pay  in  full  Lowe's  claim,  notwithstanding  the  wife's 
olaim  may  be  allowed  to  its  full  extent,  it  follows  that  he  is 
not  interested  in  the  question;  but  as  the  claim  of  the  wife,  to 
the  extent  it  may  be  allowed,  will  be  paid  out  of  funds  that 
would  otherwise  be  distributed  to  McClave,  the  contention  is 
confined  to  them. 

McClave  concedes  that  the  wife  is  entitled  to  be  endowed  of 
the  proceeds  of  the  equity  of  redemption,  while  she  claims  the 
right  to  be  endowed  of  the  entire  proceeds  of  the  land,  to  be 
paid,  however,  out  of  the  proceeds  of  the  equity  of  redemption. 
He  contends  that  her  release  of  dower  to  the  mortgagees  inures 
to  his  benefit;  that  it  was  an  absolute  release  of  that  right  in 
the  premises  to  the  extent  of  the  mortgage  debt,  and  that  in 
satisfying  the  mortgage  debts  out  of  the  proceeds,  her  interest 
in  so  much  of  the  fund  as  was  required  for  that  purpose  should 
be  applied  equally  with  that  of  her  husband. 

Her  contention,  upon  the  other  band,  is,  that  her  contingent 
interest  in  the  whole  premises  was  pledged,  together  with  the 
whole  interest  of  the  husband  therein,  for  the  payment  of  his 
debt;  that  the  debt  being  his,  it  was  primarily  chargeable 
upon  his  interest,  and  that  his  entire  interest  in  the  thing 
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pledged  should  be  applied  to  pay  the  debt  before  resorting  to 
her  interest  therein. 

This  precise  qnestion  is  new  in  this  state,  and  we  are  t» 
solve  it  by  applying  to  the  facts  such  settled  legal  and  equi* 
table  principles  as  in  their  nature  are  applicable  and  pertinent 

thereto. 

If  the  contingent  right  of  a  wife  to  dower  in  her  husband's 
real  estate  is  recognized  by  the  laws  of  the  state  as  property,, 
and  if  her  release  of  it  by  joining  with  her  husband  in  a  mort- 
gage to  secure  his  debt  is  not  a  technical  bar,  but,  instead,  only 
inures  to  the  benefit  of  the  mortgagee  and  his  privies,  we  per- 
ceive no  principle  of  law  or  public  policy  that  should  prevent 
a  court  of  equity  from  applying,  in  favor  of  the  wife,  the 
equitable  rule  that  the  property  of  the  debtor  shall  be  first 
applied  to  the  satisfaction  of  his  debt  before  resorting  to  that 
of  the  surety.  And  the  creditors  of  the  husband  have  no 
standing  in  a  court  of  equity  to  prevent  the  application  of  this 
equitable  rule;  they  have  no  claim  that  property,  which,  as 
between  husband  and  wife,  belongs  to  the  wife,  shall  be  taken 
without  her  consent,  and  applied  to  pay  their  debts  against 
the  husband.  The  first  question,  therefore,  to  be  determined 
is,  whether,  in  this  state,  the  contingent  right  of  a  wife  to 
dower  in  her  husband's  real  estate  is  property  having  a  sub- 
stantial and  ascertainable  value. 

To  reconcile  all  the  cases,  even  in  Ohio,  on  the  subject  of 
the  nature  of  the  wife's  contingent  right  of  dower,  or  respect- 
ing the  effect  of  her  release  of  it  by  joining  with  her  husband 
in  a  conveyance  of  the  real  estate  to  which  it  attaches,  would 
be  imposBible.  In  the  cases  upon  the  subject  in  this,  or  in 
other  states,  or  in  England,  almost  every  shade  of  opinion  can 
be  found.  Nowhere  is  this  wide  divergence  of  judicial  opinion 
more  clearly  set  forth  than  in  the  dissenting  opinion  of  Judge 
Johnson  in  Black  v.  Kuhlman,  30  Ohio  St.  196,  where  that 
able  judge  reviews  the  cases  in  support  of  the  older  and  more 
technical  rules  on  the  subject.  The  court,  however,  took  the 
more  liberal,  and  as  we  think  the  more  reasonable,  view  of 
the  question.  And  there-seems  to  be  clearly  discernible  in  the 
Ohio  cases  a  growing  tendency  to  disregard  the  older  and 
more  technical  rules  of  the  earlier  cases;  and  this  is  especially 
true  of  the  later  cases  in  this  state. 

It  is  an  incontestable  fact  that,  in  the  estimation  of  the 
business  world,  the  contingent  right  of  the  wife,  during  the 
husband's  life,  to  dower  in  his  real  estate  at  his  death  has  a 
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positive  and  substantial  value,  and  no  acuteness  of  artificial 
reasoning,  founded  on  technical  rules  of  law,  can  persuade  a 
prospective  purchaser  to  the  contrary. 

This  practical  view  of  the  matter  has  been  adopted  by  the 
later  Ohio  cases:  Ketchum  v.  ShaWy  28  Ohio  St.  503;  Black  v. 
Kuhlmartj  30  Id.  196;  linger  y.  Letter,  32  Id,  210;  Kling  v. 
Ballentine,  40  Id.  391. 

In  Black  V.  Kuhlmnuj  supra,  the  court  held,  not  only  that 
her  contingent  right  of  dower  was  valuable,  but  that  during 
her  husband's  life  its  value  could  be  ascertained  with  reason- 
able certainty  under  tables  of  mortality,  '* based  on  wide  and 
long  observations."  And  furthermore,  that  its  value  should 
be  thus  ascertained,  as  against  mortgagees  in  whose  mortgages 
she  had  not  joined,  and  paid  to  a  subsequent  mortgagee  to 
whom,  by  joining  with  her  husband,  she  had  subsequently  re- 
leased it. 

In  Unger  v.  Letter,  supra,  the  court  found  the  contingent 
right  of  the  wife  to  dower  to  be  valuable,  and  that  value  capa- 
ble of  ascertainment  ''by  reference  to  tables  of  recognized  au- 
thority  on  that  subject,  in  connection  with  the  state  of  health 
and  constitutional  vigor  of  the  wife  and  her  husband."  In 
addition  to  these  cases,  we  have  statutory  recognition  of  the 
property  of  the  wife  in  her  contingent  right  of  dower  in  the 
real  estate  of  her  husband  during  his  life:  Ohio  Laws,  vol.  82, 
p.  14.  This  statute  directs  the  probate  court  to  ascertain  the 
value  of  the  wife's  contingent  dower  in  the  real  estate  of  an 
insolvent  debtor,  and  directs  the  same  to  be  paid  to  her. 
Thus  we  have  the  legislature  as  well  as  the  courts  of  the  state 
recognizing  this  right  as  tangible  property,  capable  of  being 
ascertained,  and  in  a  proper  case  given  to  her  or  to  her  re* 
leasee. 

What,  then,  is  the  effect  of  her  release  of  this  right  by  join* 
ing  with  her  husband  in  a  mortgage  to  secure  his  debt?  Does 
it  inure  to  the  benefit  of  other  persons  who  are  strangers  to 
the  deed,  or  is  its  operation  restricted  to  the  grantee  and  his 
privies?  This  latter  view  we  think  the  more  reasonable;  it 
accords  more  nearly  with  the  probable  intention  of  the  par- 
ties to  the  instrument;  there  is  no  ground  to  assert  that  the 
mortgagee  was  contracting  for  the  benefit  of  any  one  but  him- 
self; there  is  nothing  in  the  nature  of  the  transaction  from 
which  it  can  be  inferred  that  a  wife,  by  joining  with  her  hus- 
band in  a  mortgage  of  his  lands  to  secure  his  debt,  intends 
more  than  to  pledge  her  contingent  right  of  dower  for  that 
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particular  debt;  nor  is  there,  in  the  terms  of  the  instrument 
itself,  any  language  importing  such  intent.  If,  therefore,  the 
instrument  has  any  such  effect,  it  is  the  result  of  some  tech- 
nical rule  of  law  giving  to  the  deed  of  the  parties  in  this 
respect  an  operation  never,  so  far  as  can  be  gathered  from  the 
words  of  the  parties,  within  their  contemplation.  Whatever 
the  state  of  the  law  may  be  elsewhere,  we  think  no  such  tech- 
nical rule  now  prevails  in  Ohio;  some  of  the  earlier  cases 
seem  to  give  it  support,  but  the  tendency  of  the  later  cases  is 
to  limit  the  operation  of  the  release  to  the  mortgagee  and  his 
privies. 

In  Ketchum  y.  ShaWj  28  Ohio  St.  503,  a  case  involving  the 
right  of  a  wife  to  dower,  we  find  this  language  used  by  Judge 
Wright  (506):  ''She  joined  in  the  conveyance  of  the  land* 
releasing  her  dower,  not  absolutely,  but  only  so  far  forth  as 
it  was  necessary  to  pay  the  mortgage  debt.  That  done,  every- 
thing  else  remains  to  her." 

In  KitzmiUer  v.  Van  Renselaerj  10  Ohio  St.  63,  it  appeared 
that,  after  the  recovery  of  a  judgment  against  the  husband,  he 
sold  his  real  estate  to  a  third  person,  the  wife  joining  in  the 
deed  by  a  release  of  dower.  Afterwards,  the  land  was  sold 
under  an  execution  issued  on  the  judgment,  whereupon  the 
purchaser  ejected  the  grantee  under  the  deed  of  the  husband 
and  wife.  The  husband  then  died,  and  the  wife  brought  suit 
for  dower  against  the  purchaser  at  the  judicial  sale.  He 
sought  to  defeat  her  claim  for  dower  by  setting  up  her  release 
to  the  grantee  of  the  husband;  but  the  court  held  that  the 
release  did  not  inure  to  his  benefit.  On  page  64,  this  lan- 
guage is  found:  *'He  cannot  make  the  release  available  to 
him  as  a  grant,  for  he  was  not  a  party  to  the  grant;  nor  is  he 
in  privity  with  the  grantees.  The  release  cannot  operate  in 
behalf  of  the  defendant  below  by  way  of  estoppel;  for  a 
stranger  cannot  be  bound  by  nor  take  advantage  of  an  estop- 
pel." Here  the  wife  had  released  her  right  of  dower  to  the 
grantee  of  her  husband  absolutely;  no  right  of  redemption  re- 
served as  in  a  mortgage,  yet  the  court  hold  that  the  release  is 
wholly  inoperative  except  in  favor  of  the  grantee.  Cases  can 
be  found  in  Ohio  that  conflict  with  this  view;  but  this  irrecon- 
cilable conflict  leaves  us  to  adopt  that  view  which  accords 
Viost  nearly  with  that  presumed  intention  of  the  parties  which 
arises  from  the  nature  of  the  transaction,  and  a  rational  con- 
struction of  the  language  they  have  used. 

It  being  established  that  the  contingent  right  of  the  wife  to 
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dower  in  Imt  husband's  real  estate  is  property,  the  yalne  of 
which  can  be  ascertained  by  the  aid  of  fixed  principles,  and 
that  her  release  of  it  by  joining  with  her  husband  in  a  mort* 
gage  to  secure  his  debt  does  not,  by  reason  of  any  technical 
rule  of  law,  inure  to  the  benefit  of  a  stranger  to  the  instru* 
ment,  either  by  way  of  grant  or  estoppel,  it  remains  for  the 
court  to  determine  to  what  extent  equity  will  protect  this 
right  after  the  real  estate  has  been  converted  into  money,  and 
the  fund  is  before  the  court  for  distribution.  The  undoubted 
rule  is,  that,  so  long  as  the  real  estate  remains  in  the  husband 
or  his  grantee,  equity  will  not  interfere  in  her  favor  during  the 
life  of  the  husband,  but  that  she  must  await  her  husband's 
death,  when  her  inchoate  right  will  become  consummate. 
When,  however,  tbe  estate  has  been  sold  at  a  judicial  sale, 
free  from  her  contingent  right  of  dower,  whatever  right  she 
may  have  is  in  the  proceeds  of  the  sale,  and  must  be  enforced, 
if  at  all,  by  a  distribution  of  the  fund. 

If  the  plaintiff  in  error  had  been  seised  of  a  separate  estate, 
and  it  had  been  pledged,  together  with  the  husband's  prop- 
erty, for  the  payment  of  his  debt,  there  can  be  no  doubt  that 
his  property  would  be  primarily  liable  for  its  payment.  As 
between  each  other,  he  would  be  the  principal,  and  she  his 
surety.  We  think  the  same  principle  should  be  applied  to 
her  contingent  right  of  dower.  It  is  property;  its  value  can 
be  ascertained.  More  than  this,  it  is  a  favorite  of  the  law: 
See  authorities  collected  in  5  Am.  &  Eng.  Ency.  of  Law,  885, 
note.  It  is  a  provision  for  her  support,  and  when  she  pledges 
it  for  her  husband's  debt,  by  joining  in  a  mortgage  with  him, 
the  most  obvious  principles  of  natural  justice  require  that  this 
benevolent  provision  of  the  law  should  not  be  touched  until 
the  husband's  interest  has  first  been  exhausted.  She  is  a 
purchaser.  The  inception  of  her  right  was  earlier  than  that 
of  the  creditors;  it  began  with  the  marriage  and  seisin  of  the 
husband;  theirs  began  when  the  debt  was  contracted,  but 
only  became  a  lien  from  the  recovery  of  the  judgment  against 
the  husband.  This  favorite  of  the  law  is  entitled  to  protection 
equal  to  that  accorded  to  her  other  property. 

We  are  aware  that  this  question  has  been  decided  differ- 
ently in  many  of  the  states,  but  by  courts  holding  views  of  the 
nature  of  contingent  dower,  and  of  the  effect  of  the  wife's  i^ 
lease  thereof,  widely  different  from  those  adopted  in  this  state 
in  relation  thereto,  and  the  decisions  are  therefore  of  little  or 
no  weight  here.     One  Ohio  case — Bank  v.  Hinioi^  12  Ohio 
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8t  609 — it  not  in  harmony  with  our  view;  but  the  able  judge 
who  wrote  the  opinion  in  that  case  rested  the  decision  respect-- 
ing  this  point  upon  the  authority  of  two  New  York  cases, — 
HawUy  t.  Bradford,  9  Paige,  200,  87  Am.  Dec.  890,  and  Bell  v. 
N0W  York,  10  Paige,  49, — and  entered  upon  no  discussion  of 
the  principles  necessarily  inyolved  therein. 

The  conclusions  reached  by  the  court  in  these  two  cases  in 
Paige  were  legitimately  drawn  from  the  doctrine  which  obtains 
in  New  York  respecting  the  nature  of  the  contingent  right  of 
the  wife  to  dower,  and  the  effect  of  a  release  of  it  by  her,  by 
joining  with  her  husband  in  deed  or  mortgage;  but  they  by  no 
means  follow  from  the  rules  laid  down  in  Ohio  cases  on  the 
same  subject,  and  therefore  those  cases  cannot  be  regarded  as 
of  sufficient  authority  to  prevent  our  deducing  from  the  Ohio 
cases  such  results  as  legitimately  follow  from  them. 

Whether  Bank  v.  Hintonf  supra,  resting  as  it  does  upon 
those  cases  in  Paige,  has  become  a  rule  of  property  in  this 
state,  which  we  would  deem  ourselves  bound  to  follow  in  cases 
coming  within  its  exact  terms,  we  need  not  stop  now  to  inquire. 

The  more  recent  case  of  Kling  v.  Ballentinef  supra,  is  in 
accord  with  our  decision  here.  In  that  case,  the  contest  was 
between  the  widow  and  certain  devisees,  who  were  daughters 
of  the  husband.  The  widow  had,  during  her  husband's  life, 
joined  with  him  in  a  mortgage  of  his  land  to  secure  his  debt, 
and  the  court  held  that,  as  against  the  husband's  devisees, 
who  were  his  daughters,  the  widow  was  entitled  to  dower  in 
the  whole  of  the  lands,  to  be  paid  out  of  the  surplus  after  the 
mortgage  debt  had  been  paid,  thus  exhausting  the  husband's 
interest  before  resorting  to  the  wife's  dower.  In  that  case,  the 
devisees  were  entitled  to  all  the  interest  of  the  husband,  their 
devisor,  as  in  the  case  at  bar  the  judgment  creditors  were  en- 
titled to  all  the  interest  of  their  debtor  in  the  fund;  and  the 
principles  that  underlie  and  justify  the  holding  of  the  court  in 
that  case  are  the  same  which  we  apply  to  the  case  before  us; 
they  are,  that  the  contingent  interest  of  the  wife  to  dower  in 
her  husband's  real  estate  is  valuable,  and  that  her  release  of 
it  by  joining  with  him  in  a  mortgage  to  secure  his  debt  is  not 
a  technical  bar,  and  inures  only  to  the  mortgagee  and  those 
claiming  under  him. 

It  follows,  therefore,  that  the  judgment  of  the  circuit  court 
and  that  of  the  court  of  common  pleas  should  be  modified  so 
as  to  give  the  plaintiff  in  error  the  value  of  her  contingent 
right  of  dower  in  the  entire  fund. 
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Dowsft  m  MoBTO AOKD  Prbmtsss.  —  A  wife  nnitiDg  with  her  hasband  in 
a  mortgage  of  hii  realty,  which  is  subsequently  sold  under  the  mortgage,  i» 
only  entitled  to  her  dower  in  the  surplus  after  the  mortgage  debt  has  been 
paid:  Bcuik  qfCommeree  v.  Owens,  31  Md.  320;  1  Am.  Rep.  60.  Dower  is  aol 
barred,  where  an  administrator  sells  the  land  of  his  intestate,  and  out  of  the 
proceeds  pays  off  a  mortgage  made  by  the  intestate  and  his  wife:  Jamei  r. 
Bragg,  33  Mo.  337;  84  Am.  Dee.  49,  and  note. 

Onb  cahnot  Dknt  thb  Existkncb  ov  a  Dowbr  Right,  where  he  has  paid 
less  than  a  fair  yalne  for.  land,  because  he  bought  it  subject  to  a  contingent 
right  of  dower  in  the  grantor's  wife:  Pepper  t.  Thomas,  86  Ky.  639. 

Dowbr,  Which  ib  m  UNAsnoNBD,  is  but  a  right  of  aetion: 
▼•  DeiroU  tU.  B.  R.  Co.,  66  Mich.  442. 


Spenob  V.  Embrinb. 

r«  Ohio  arATB.  411] 

Wakeaht  op  Attorkit  to  CoHnas  JaDomuiT  must  n  flrRiorLT  Ooh* 
■ntmiD. 

Waeraht  of  Attornbt  Attaohxd  to  Sxalbd  Nom  Patablb  to  Patsb 
or  bearer,  anthoriaing  "  any  attorney  at  law,  at  any  timo  after  the  abovo 
Bum  becomes  due,  with  or  without  process,  to  appear  forns  in  any  ooart 
of  record  in  the  state  of  Ohio  and  confess  judgment  against  «s  for  the 
amount  due  thereon,  with  interest  and  costs,  and  to  release  all  erron 
and  the  right  of  appeal,"  does  not  confer  aathority  to  confess  judgment 
against  the  maker  of  the  note  in  favor  of  a  holder  to  whom  the  payee 
transferred  it  by  deliTcry;  and  judgment  cannot,  by  Tirtue  of  such  war* 
rant  of  attorney,  be  rendered  against  the  maker  of  the  note  in  faror  of 
such  holder  without  summons  or  other  notice  to  the  maker  of  tho  brings 
ing  of  the  action. 

Andrew  Embbine,  to  whom  the  following  note  had  been 
transferred  by  delivery,  took  a  judgment  thereon  against  the 
plaintiff  in  error,  under  the  warrant  of  attorney  attached 
thereto: — 
''$250.00.  Springfield,  Ohio,  December  17, 1885. 

''On  the  first  day  of  October,  1887,  I  promise  to  pay  to 
E.  S.  Clark,  or  bearer,  $250,  for  value  received,  with  six  per 
cent  interest  from  and  after  September  1, 1886,  until  due,  and 
eight  per  cent  after  due;  interest  to  be  paid  annually  after 
maturity.  And  we  jointly  and  severally  hereby  anthoriaBO 
any  attorney  at  law,  at  any  time  after  the  above  sum  becomes 
due,  with  or  without  process,  to  appear  for  us  in  any  court  of 
record  in  the  state  of  Ohio  and  confess  judgment  against  us 
for  the  amount  then  due  thereon,  with  interest  and  costs,  and 
to  release  all  errors  and  the  right  of  appeal. 

"  Witness  our  hands  and  seals.         John  Spknox.''  [seal.] 
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The  plaintiff  in  error  filed  a  petition  in  error  to  reverse  this 
judgment,  and  made  the  following  assignment  of  error:  ''Said 
court  of  common  pleas  erred  in  rendering  judgment  in  favor 
of  the  defendant  in  error,  without  summons  or  other  no- 
tice of  the  bringing  of  said  action,  by  virtue  of  a  warrant  of 
attorney  attached  to  the  note  sued  on  in  said  case  below,  be- 
cause said  warrant  did  not  authorize  the  confession  of  a  judg- 
ment in  favor  of  said  defendant  in  error,  and  said  common 
pleas  court  therefore  had  no  jurisdiction  over  the  person  of  the 
plaintiff  in  error." 

HarrUanf  Olds^  and  Marsh,  Bowman^  and  Bawmanf  for  the 
plaintiff  in  error. 

MeCavley  and  Weller,  for  the  defendant  in  error. 

a 

DicKUAN,  J.  Although  at  common  law  a  note  under  seal 
is  not  negotiable,  either  by  delivery  or  indorsement,  so  as  to 
enable  the  holder  to  maintain  an  action  upon  it  in  his  own 
name,  the  sealed  note  now  under  consideration  became  nego- 
tiable by  statute,  unless  its  negotiability  was  destroyed  by  the 
warrant  of  attorney  attached  to  it.  It  is  provided  by  section 
8171  of  the  Revised  Statutes  that  all  bonds  and  promissory 
notes  for  a  sum  certain,  and  payable  to  any  person  or  order, 
shall  be  negotiable  by  indorsement  thereon;  ''and  all  such 
instruments  payable  to  a  person  or  bearer  shall  be  negotiable 
by  delivery."  In  this  state  it  is  held  that  if  the  note  is  in 
itself  certain  and  perfect,  without  conditions,  it  may  remain 
negotiable,  although  the  power  of  attorney  to  confess  judg- 
ment attached  to  and  forming  a  part  of  the  note  may  not,  by 
its  terms,  operate  in  favor  of  an  indorsee  or  transferee  of  the 
note:  Oshom  v.  Hawley,  19  Ohio,  130. 

Whether  the  warrant  of  attorney  can  be  executed  for  the 
benefit  of  a  holder  of  the  note  other  than  the  payee,  must  de- 
pend upon  the  language  of  the  warrant  itself.  But  it  is  an 
established  principle  that  an  authority  given  by  warrant  of 
attorney  to  confess  a  judgment  against  the  maker  of  the  note 
must  be  clear  and  explicit,  and  strictly  pursued,  and  we  can- 
not supply  any  supposed  omissions  of  the  parties:  Cushman 
v.  Welsh,  19  Ohio  St.  536;  Come  v.  Allaway,  8  Term  Rep.  257; 
HenshaU  v.  Matthew,  1  Dowl.  Pr.  217;  Foster  v.  Claggett,  6  Id. 
524;  Manufacturers^  and  Meehanictf  Bank  v.  St.  John,  5  Hill, 
497.  In  all  cases  of  special  agency,  an  agent  constituted  for 
a  particular  purpose,  and  under  a  limited  power,  cannot  bind 
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his  principal  if  ba  exceeds  that  power.  Tlie  special  anihority 
must  be  strictly  pursued:  2  Kent's  Com.  621.  And  the  same 
principle  may  be  traced  back  to  the  Roman  law,  by  which, 
when  the  authority  was  express  or  special,  the  agent  was 
bound  to  act  within  it. 

The  plaintiflf  in  error,  in  executing  the  note,  might  be  pre> 
sumed  to  have  authorised  an  attorney  to  enter  up  a  judgment 
against  him  in  fayor  of  the  payee,  when  he  would  not  be  pre- 
sumed to  have  consented  to  stand  in  the  relation  of  judgment 
debtor  to  a  stranger  or  adverse  holder,  to  whom  the  payee 
might  indorse  or  deliver  the  note.  The  maker  might  well  in- 
sist upon  a  strict  construction  of  the  power  granted,  when  the 
payee,  by  transferring  the  note  before  maturity,  might  pre- 
clude a  defense  which  he  might  have  at  maturity.  The  power 
of  attorney  attached  to  the  note  in  controversy  does  not,  in 
express  language,  authorize  a  confession  of  judgment  in  &vor 
of  any  one,  not  even  of  the  payee;  but  if  such  authority 
might  be  implied  as  to  the  payee,  we  cannot,  under  the  rule 
of  a  strict  interpretation,  extend  that  implication  in  favor  of 
the  defendant  in  error  to  whom  the  note  was  transferred  by 
delivery. 

In  Oehom  v.  Hawleyy  9tfpra,  as  appears  from  a  certified  copy 
of  the  journal  entry  in  the  court  of  common  pleas,  upon  which 
error  was  assigned,  the  warrant  of  attorney  did  not  indicate 
in  whose  favor  a  judgment  might  be  confessed,  and  it  was 
held  that  when  the  legal  title  to  the  note  was  transferred, 
such  power  of  attorney  became  invalid  and  inoperative,  and 
no  authority  whatever  could  be  exercised  under  it  for  the  bene- 
fit of  the  indorsee. 

In  Marsden  v.  Soper^  11  Ohio  St.  503,  the  warrant  of  attor- 
ney under  which  judgment  was  confessed  purported  to  au- 
thorize such  confession  "in  favor  of  any  holders  of  this 
obligation,"  at  any  time  after  the  same  became  due;  but  the 
court  questioned  whether  such  a  warrant  of  attorney  would  be 
legally  operative  to  authorize  the  confession  of  a  judgment  in 
favor  of  an  indorsee  of  such  note. 

In  Cushman  v.  WeUhy  auprUf  the  power  was  conferred  by 
the  terms  of  the  instrument  to  confess  judgment  only  *'in 
favor  of  the  legal  holder  of  the  note,"  and  it  was  decided  that 
a  warrant  of  attorney  for  the  confession  of  such  a  judgment 
did  not  authorize  a  confession  of  judgment  on  such  note  in 
fisYor  of  the  owner  and  holder  thereof,  without  an  indorse- 
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ment  thereon  by  the  payee,  as  provided  by  the  Btatute,  trans- 
ferring  the  legal  title  to  such  owner  and  holder  of  the  note. 

In  Watsim  v.  Paine^  26  Ohio  St.  340,  the  warrant  of  attor- 
ney  attached  to  the  note  gave  authority  to  appear  in  any 
court  of  record  in  the  United  States,  and  confess  a  judgment 
against  the  makers  "  in  C&vor  of  the  holder  of  the  note."  The 
point  was  made  in  the  case  that  the  warrant  of  attorney  did 
not  authorise  the  waiving  of  process,  or  an  appearance  for  the 
makers,  in  an  action  brought  by  an  indorsee  of  the  note;  in 
other  words,  that  the  power  of  attorney  was  not  negotiable. 
The  court  did  not  find  it  necessary  to  decide  the  point,  but 
it  was  said  by  Mcllvaine,  J.,  in  delivering  the  opinion  of  the 
court:  '^I  am  unable  to  find  a  reason  why  a  power  to  con- 
fess judgment  in  favor  of  any  holder  of  the  note  may  not  as 
well  be  used  in  favor  of  an  indorsee  as  in  favor  of  the  payee." 

In  Clements  v.  Htdl^  35  Ohio  St.  141,  the  scope  of  the  power 
was  not  limited,  as  in  Cushman  v.  Wehhj  aupra^  in  favor  of 
the  legal  holder  only,  but  the  authority  (^ven  by  the  warrant 
of  attorney  was,  *'  to  confess  judgment  in  favor  of  the  holder 
of  said  note."  It  was  by  virtue  of  such  language  in  the  war- 
rant that  the  court  was  of  opinion  that  the  power  authorizing 
waiver  of  process  and  confession  of  judgment  might  be  exe* 
cnted  in  favor  of  an  equitable  owner  and  holder,  to  whom  the 
sealed  note,  payable  to  a  designated  payee  or  bearer,  had 
been  transferred  by  delivery,  without  indorsement  thereon  as 
required  by  the  statute. 

It  will  thus  be  seen  that  where  it  has  been  adjudged  by  the 
court  that  a  power  of  attorney  to  confess  a  judgment  may  be 
executed  in  favor  of  a  party  other  than  the  payee,  it  has  been 
in  cases  where  authority  was  expressly  conferred  to  confess  a 
judgment  in  favor  of  a  legal  holder,  or  holder  of  the  note.  The 
decisions  have  all  been  based  upon  a  strict  interpretation  of 
the  power  granted,  without  aiding  any  omission  or  defect  in 
its  "terms  by  liberal  intendment  or  construction. 

In  accordance  with  the  views  which  we  have  expressed,  our 
conclusion  is,  that  the  warrant  of  attorney  attached  to  the 
note  sued  on  did  not  authorize  a  confession  of  judgment  in 
favor  of  defendant  in  error,  and  there  having  been  no  sum- 
mons or  other  notice  to  the  plaintiff  in  error  of  the  bringing 
of  the  original  action,  the  court  of  common  pleas  acquired  no 
jurisdiction  over  the  person  of  the  plaintiff  in  error,  and  erred 
in  rendering  a  judgment  against  him. 

We  are  therefore  of  opinion  that  the  judgment  of  the  court 
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of  common  pleas  should  be  reversed,  and  the  petition  in  thai 
court  dismissed  without  prejudice. 
Judgment  accordingly. 


AuTHoaiTT  TO  Bntxr  JuDomuT  BT  CovRssiOH  mvst  bo  itrioUy 
•tniMl:  0mm  oitod  in  note  to  Lm  r.  Figg,  99  Am.  Deo.  276^  S78;  for  Um 
gonoiml  mlo  ii,  that  powon  of  attonioy  moat  bo  oabjootod  to  a  striot  ooa- 
•traotioas  Nolo  to  DaotapoH  t.  Panont^  81  Id.  777. 


Myers  u  Statb. 

[46  Ohio  Statb,  ITa] 

OoBTBHPr  OF  CoumT,  PuBLiSHnvo  Libel  on  Jusob  n^  wHnr.  —  Tho  pub- 
lication by  b  newspaper  correspondent  of  a  libel  upon  the  presiding 
judge  of  a  conrt  engaged  at  tbe  time  in  the  trial  of  a  cause,  with  intent 
to  insult  and  intimidate  the  judge,  degrade  the  court,  destroy  its  power 
and  influence,  aud  thus  bring  it  into  coatetnpt,  to  inflame  the  prejudices 
of  the  people  against  it,  to  lead  them  to  believe  that  the  trial  then  being 
oondnoted  wm  a  farce  and  an  outrage,  having  its  foondatioa  in  fraud 
and  wrong  on  the  part  of  the  judge  and  other  officers  of  the  courts  to 
prejudice  tbe  minds  of  the  jury,  and  thus  prevent  a  fair  and  impartial 
trial,  and  to  irritate  tbe  mind  of  the  judge,  and  thus  to  more  or  Iom  unfit 
him  for  the  exercise  of  a  clear  and  impartial  judgment^  tends  directly  to 
obstruct  the  administration  of  justice  in  reference  to  the  orm  on  trial, 
and  is  a  contempt  of  court. 

Mibbbhaviob  So  Near  to  Court  as  to  Obbtbuot  m  Buaucxss  is  Cob- 
TBMPT.  —  The  publication  of  an  article  calculated  to  obstruct  the  admin- 
istration of  justice  comes  within  the  statutory  provision:  "A  court  or 
Judge  at  chambers  may  punish  summarily  a  person  guilty  of  misbehavior 
in  the  prMonce  of  or  so  near  the  court  or  judge  m  to  obstruct  the  admin- 
istration of  justice  **;  although  the  article  be  not  written  or  circulated  by 
the  writer  iu  tbe  presence  of  the  courts  where  the  publication  was  in  tho 
oourt-room  m  well  as  elsewhere,  and  wm  intended  to  have  eflfbe^  and 
did  in  fact  have  effect,  there. 

PkocBBDiBGS  IN  CONTEMPT  AEB  Rbtibwablb  ON  Sbbob.  —  The  discretion 
of  a  judge  in  imposing  punishment  for  contempt  is  a  reasonable  discre- 
tion, and  its  exorcise  is  reviewable. 

Judge  is  not  DisQUALmsD  vbom  Trtino  Pbocebdino  dt  Contemn  by 
the  fact  that  the  misbehavior  of  the  respondent  is  the  publication  by 
him  of  a  libel  in  large  part  "against  the  judge,  where  the  offense  oonati- 
tnting  the  contempt  consists  of  tbe  tendency  of  the  act  to  prevent  a  fair 
trial  of  a  cauM  then  pending  in  tbe  court.  And  the  fact  that  in  commit- 
ting this  offense  the  respondent  also  libels  the  judge,  and  may  be  pro- 
ceeded against  by  indictment  therefor,  is  no  reason  why  he  may  not  and 
•hould  not  be  punished  for  tbe  offeuM  against  the  administration  of 
justice. 

JvDioxAL  NonoB,  or  What  Facts  Jodob  mat  and  mat  hot  Take. 
—  In  a  proceeding  for  contempt  of  courts  it  is  competent  for  the  judge 
to  take  judicial  notice  of  pertinent  facts  oonnected  with  the  transaction. 
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which  came  within  the  cognizance  of  hia  own  sensee.  Bat  it  is  error  for 
him  to  take  judicial  notice  of  the  facte  which  formed  the  groond  of  a 
preTiona  proceeding  in  the  same  court  for  contempt  against  the  respond- 
ent^ and  of  hia  having  been  found  guilty  therein;  and  if  it  appears  that 
the  consideration  of  those  facto  may  have  influenced  the  judge  in  the 
exercise  of  hia  discretion  in  fixing  the  penalty,  the  proceeding  will  be 
reversed  for  such  error. 

Pbocbbdtno  for  contempt  of  court  The  plaintiff  in  error 
was  tried  in  the  common  pleas  of  Franklin  County  upon  a 
charge  of  contempt  for  haying  written,  and  caused  to  be  pub- 
lished, a  certain  article  in  a  Cincinnati  newspaper.  There 
was,  at  the  time  of  the  writing  and  publishing  of  the  article, 
upon  trial  in  said  court  an  indictment  against  one  Mont- 
gomery for  changing  and  altering  the  tally-sheet  of  a  precinct 
in  the  city  of  Columbus,  just  after  the  state  election  in  1885. 
The  plaintiff  in  error  was  jointly  indicted  with  Montgomery, 
and  the  case  was  still  pending  against  him.  The  article, 
among  other  things,  charged  that  the  grand  jury  which  found 
said  indictment  was  called  by  the  judge  of  said  court,  then 
presiding,  ^'for  a  special  partisan  purpose,"  and  "never 
honestly  drawn  from  the  box'';  that  the  presiding  judge,  co- 
operating with  the  clerk  and  prosecutor,  bad  packed  the 
grand  jury,  and  that  the  writer  had,  in  this  manner,  been 
indicted  *'by  rascally  and  infamous  methods.''  The  plaintiff 
in  error  knew  at  the  time  of  the  writing  and  publishing  of  the 
article  that  the  paper  in  which  it  appeared  was  freely  circu- 
lated about  the  court-house  and  in  the  court-room.  The 
article  was  in  fact  read  on  the  day  of  its  publication  by  many 
persons  in  the  court-room,  and  was  much  talked  about  within 
the  bar  of  the  court,  and  in  the  presence  and  hearing  of  the 
oourt.  An  information  was  presented  by  counsel  specially 
appointed  for  the  purpose,  charging  the  plaintiff  in  error  with 
having  written  and  published  the  article  to  vilify,  degrade, 
and  defame  the  court  and  its  officers,  to  bring  them  into  con- 
tempt, and  to  obstruct  the  administration  of  justice.  The 
respondent  answered  denying  the  jurisdiction  of  the  court, 
and  also  denying  any  intention  to  commit  a  contempt,  or  to 
obstruct  the  administration  of  justice.  He  alleged  that  he  had 
been  a  correspondent  of  the  paper  for  years,  and  wrote  the 
article  as  an  answer  to  an  article  which  had  appeared  a  short 
time  before  in  another  Cincinnati  paper;  that  he  believed  the 
iSacts  and  information  upon  which  the  article  was  written 
were  true;  that  the  article  was,  before  its  publication,  read  to 
a  member  of  the  bar  of  Hamilton  County  of  high  standing, 
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who  gave  Us  opinion  that  its  publication  would  not  be  a  con- 
tempt of  court,  which  opinion  was  concurred  in  by  another 
Uwyer  of  experience;  and  that  the  article  was  written  under 
the  influence  of  feelings  engendered  by  his  personal  knowl- 
edge of  the  fact  that  a  grievous  and  irreparable  wrong  was 
being  done  him  in  connection  with  the  prosecution  of  the  case 
referred  to.  Both  parties  introduced  evidence,  and  the  court 
also  took  judicial  notice  of  certain  facts,  some  of  which  are 
referred  to  in  the  opinion.  The  respondent  was  found  guilty, 
and  sentenced  to  pay  a  fine  of  $250  and  costs,  and  be  im- 
prisoned ninety  days,  and  stand  committed  until  he  paid  the 
fine  and  costs. 

R.  A.  Harnsofif  E.  L.  Taylor^  and  JT.  E.  PowM^  for  the 
plaintifl^  in  error. 

/.  T.  Holmes  and  /.  H.  OoUin$^  for  the  defendant  in  error. 

By  Court.  The  article  was  a  libel  upon  the  presiding  judge, 
but  that  alone  did  not  form  the  basis  of  the  information.  The 
intention  of  the  publication  was  to  insult  and  intimidate  the 
judge,  degrade  the  court,  destroy  its  power  and  influence,  and 
thus  to  bring  it  into  contempt;  to  inflame  the  prejudices  of  the 
people  against  it;  to  lead  them  to  believe  that  the  trial  then 
being  conducted  was  a  farce  and  an  outrage,  which  had  its 
foundation  in  fraud  and  wrong  on  the  part  of  the  judge  and 
other  officers  of  the  court,  and  if  communicated  to  the  jury,  to 
prejudice  their  minds,  and  thus  prevent  a  fair  and  impartial 
trial.  Besides,  the  tendency  was,  when  read  by  the  judge,  to 
produce  irritation,  and  to  a  greater  or  less  extent  render  him 
less  capable  of  exercising  a  clear  and  impartial  judgment.  It 
therefore  tended  directly  to  obstruct  the  administration  of  jus- 
tice in  reference  to  the  case  on  trial,  and  its  publication  was  a 
contempt  of  court.  The  fact  that,  before  its  publication,  a 
professional  opinion  was  given  that  the  publication  would  not 
be  a  contempt  does  not  change  the  essential  character  of  the 
defamatory  article,  nor  relieve  the  respondent  of  responsibility 
for  its  origin  and  dissemination.  Neither  was  he  justified  in 
resorting  to  such  means  to  right  any  real  or  imaginary  wrong 
to  himself  in  respect  to  the  finding  of  the  indictment.  J.  plea 
in  abatement  would  have  searched  the  record,  and  caused  the 
indictment  to  be  set  aside,  if  found  by  an  illegal  body  or  pro- 
cured by  improper  means. 

The  publication  came  within  section  5639,  Revised  Statutes, 
which  reads:  "A  court,  or  judge  at  chambers,  may  punish. 
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summarily,  a  person  guilty  of  misbehavior  in  the  presence  of 
or  so  near  the  court  or  judge  as  to  obstruct  the  administration 
of  justice."  It  is  true  that  the  article  was  not  written  nor 
was  it  circulated  by  the  respondent  in  the  presence  of  the 
court.  Indeed,  it  was  written  in  the  city  of  Cincinnati,  though 
dated  at  Columbus.  But  the  publication  was  in  the  court- 
room as  well  as  elsewhere.  It  was  intended  to  have  effect, 
and  did  have  effect,  in  the  court-house  at  Columbus,  and  the 
writer  was  just  as  much  responsible  for  that  effect  as  though 
he  had  in  the  court-room  itself,  and  while  the  trial  was  pro- 
gressing, circulated  and  read  aloud  the  article,  or  uttered  the 
libelous  words  verbally.  The  acts  were  thus  done,  if  not  in 
the  very  presence  of  the  court,  at  least  so  near  thereto  as  to 
obstruct  its  business.  For  violation  of  the  foregoing  section 
of  the  statute,  the  punishment  is  within  the  discretion  of  the 
court.  Section  5645,  which  provides  for  the  punishment  by 
fine  of  not  more  than  five  hundred  dollars,  and  imprisonment 
for  not  more  than  ten  days,  applies  to  offenses  covered  by  sec- 
tion 6640,  but  not  to  the  preceding  one,  above  quoted.  The 
discretion  here  given  is  a  sound,  reasonable  discretion,  and  its 
exercise  in  a  case  of  this  kind  is  reviewable.  It  therefore  be* 
comes  unimportant  to  consider  the  question  much  argued,  viz. 
whether  or  not  the  legislature  may  interfere  with  the  inherent 
power  of  courts  to  punish  for  contempt.  And  as  the  court  had 
power  to  try  summarily,  the  form  of  the  complaint  is  not  a 
material  question. 

Though  the  libel  was,  in  large  part,  against  the  presiding 
judge,  that  fact  did  not  disqualify  him  from  t];ying  the  pro- 
ceeding in  contempt.  It  was  not  the  libel  against  the  judge 
which  constituted  the  offense  for  which  the  respondent  was 
liable  as  for  a  contempt  of  court  The  offense  consisted  in 
the  tendency  of  his  acts  to  prevent  a  fair  trial  of  the  cause 
then  pending  in  the  court  It  is  this  offense  which  consti- 
tutes the  contempt,  and  for  which  he  could  be  punished  sum- 
marily; and  the  fact  that,  in  committing  this  offense,  he  also 
libeled  the  judge,  and  may  be  proceeded  against  by  indict- 
ment therefor,  is  no  reason  why  he  may  not  and  should  not 
be  punished  for  the  offense  against  the  administration  of  jus- 
tice. 

The  statute  clearly  authorizes,  as  did  the  common  law, 
courts  to  punish  summarily,  as  contempts,  acts  calculated  to 
obstruct  their  business.  They  could  not  be  maintained  with- 
out such  power,  nor  could  litigants  obtain  a  fair  consideration 
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of  their  causee  In  a  court  where  the  jury  or  judge  ehoold  bo 
subject,  during  the  trial,  to  influences  in  resjiect  to  the  case 
upon  trial  calculated  to  impair  their  capacity  to  act  impar- 
tially between  the  parties.  Nor  is  there  serious  danger  to  the 
citizen  in  its  exercise.  Power  must  be  lodged  somewhere,  and 
that  it  is  possible  to  abuse  it  is  no  argument  against  its  proper 
exercise.  But  we  think  the  danger  more  imaginary  than  reaL 
The  judgments  of  all  inferior  courts  are  subject  to  reTiew. 
We  have  an  untrammeled  press,  which,  in  legitimate  ways, 
may  properly  exert  a  powerful  influence  upon  public  opinion. 
All  judges  are  liable  to  impeachment  for  any  misdemeanor  in 
ofQce.  Our  entire  judiciary  is  elective,  and  all  courts  are  thus 
easily  within  the  reach  of  the  people.  These  checks  can,  we 
think,  be  relied  upon  to  prove  an  adequate  protection  to  the 
citizen  against  any  arbitrary  or  unreasonable  use  of  the  dis- 
cretion thus  given  to  the  courts. 

In  considering  and  disposing  of  the  case,  the  court  took  ju- 
dicial notice,  without  knowledge  on  the  part  of  the  respondent 
that  it  would  be  done,  of  many  matters,  among  them  the  fol- 
lowing:— 

**That  said  respondent  left  the  city  of  Columbus  for  his 
home  in  Cincinnati,  Ohio,  on  or  about  the  twenty-ninth  day 
of  February,  1888,  under  his  promise  to  counsel  for  the  state 
in  the  said  trial,  then  pending,  to  return  as  a  witness  upon 
a  telegram  at  any  time  one  might  be  sent  him;  that  he  re- 
ceived such  telegraphic  notice,  and  answered  it  on  the  fifth 
day  of  March,  1888,  that  he  would  attend  as  such  witness  on 
the  following  day;  that  instead  of  so  attending,  he  purposely 
went  beyond  the  limits  of  the  state  of  Ohio,  to  evade  the  ser- 
vice of  process  of  any  kind  from  this  court  upon  him,  and  so 
remained  until  the  end  of  the  trial  aforesaid;  that  said  re- 
spondent attended  said  trial,  and  drew  his  pay  as  a  witness 
for  said  defendant,  from  said  twenty-fourth  day  of  January, 
1888,  until  the  first  day  of  March,  1888,  and  then  absented 
himself,  without  leave,  and  in  violation  of  the  order  of  the 
court,  until  said  trial  ended,  and  has  since,  to  wit,  on  the 
seventh  day  of  April,  1888,  been  tried,  and  adjudged  by  this 
court  in  contempt,  and  fined  for  such  absence,  and  has  paid 
such  fine  and  costs." 

It  was  competent  for  the  court  to  take  judicial  notice  of 
pertinent  facts  connected  with  the  transaction  which  came 
within  the  cognizance  of  his  own  senses.  But  when  the  court 
assumed  to  take  judicial  notice  of  th^  facts  which  formed  the 
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ground  of  a  previous  proceeding  for  contempt  against  respond- 
ent, and  of  his  being  adjudged  guilty,  we  think  the  court 
erred.  If  the  facts  were  competent  to  be  taken  into  consider* 
ation,  which  is,  at  least,  very  questionable,  they  were  the  sub* 
ject  of  evidence,  and  could  not  be  judicially  noticed.  Proof 
of  a  previous  like  offense  is  not  competent  evidence  save  in  a 
small  class  of  cases  where  guilty  knowledge  is  a  necessary 
element  to  be  shown  by  the  state,  and  such  proof  was  not 
necessary  in  this  case.  Beyond  this,  the  proceeding  there 
noticed  could  have  been  heard  before  any  other  judge  of  the 
court,  and  had  it  been,  the  impropriety  of  taking  judicial  no- 
tice of  what  was  proven,  and  of  the  result,  would  be  apparent 
to  every  one;  and  it  is  none  the  less  so  from  the  fact  that  the 
proceeding  may  have  been  heard  by  the  judge  who  tried  the 
case  in  review.  The  consideration  of  this  incompetent  matter 
was  calculated  to  have  a  potent  influence  in  determining  the 
sentence  imposed.  In  a  case  where  the  penalty  is  limited  by 
statute,  and  the  sentence  is  the  lowest  allowed  by  law,  and 
where,  upon  the  whole  record,  the  punishment  seems  justi- 
fied, a  reviewing  court  might  not  feel  it  a  duty  to  disturb  the 
judgment  for  an  error  of  the  character  referred  to.  But  in  a 
case  where  the  penalty  is  discretionary,  and  it  appears,  as  in 
this  case,  upon  the  whole  record,  that  the  punishment  is  se- 
vere, and  the  court  cannot  say  that  the  incompetent  matter 
did  not  afTect  the  degree  of  punishment  inflicted,  we  feel  com- 
pelled to  reverse  the  judgment,  and  remand  the  cause  for  fur- 
ther proceedings. 

Judgment  accordingly. 

COKTEMPT.  —  Publications  in  newspapen  commenting  upon  proceedings 
pending  in  court,  which  reflect  upon  the  judge,  jury,  or  parties,  or  impugn 
the  motives  of  the  officers  of  the  court,  with  the  purpose  of  obstructing  or 
impeding  the  administration  of  justice,  constitute  contempt,  which  may  be 
punished  by  attachment:  Note  to  Utiite  v.  Gatloicay,  98  Am.  Dec.  416  et  seq. 

ArPKAL  IN  Casks  or  Co.ntkmft.  —  The  weight  of  authority  in  the  United 
States  is  in  favor  of  the  rule  that,  where  one  has  been  fined  or  committed 
for  a  contempt  of  court,  he  can  have  no  appeal,  or  writ  of  error,  habeas 
torptu,  or  other  relief,  unless  by  the  express  provisions  of  some  statute:  Note 
to  Clark  T.  Ftoplt^  12  Am.  Dec.  1S5;  but  at  page  186  of  that  note  are  col- 
lected some  cases  in  which  an  appeal  has  been  held  to  lie  from  a  judgment 
ef  contempt  Compare  SiaU  ▼.  Galloway,  5  Cold.  326;  98  Am.  Deo.  404,  and 
Bote. 

Wbo  oax  Pvnibh  roll  Comtimpt.  —  Only  the  court  in  which  a  oontempt 
ii  oemniitted  eea  punish  it:  Note  to  Clark  ▼.  P^ttpk,  12  Am.  Deo.  ISd*  184. 
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Ikbolvsnt  Corforation  oannot  Prefer  Oni  Creditor  to  Another.  — 
When  A  oorporation,  for  profit,  organized  under  the  laws  of  Ohio,  becomee 
inaolvent  and  ceases  to  carry  on  its  business,  or  further  pursue  the  pur- 
poses of  its  creation,  the  corporate  property  constitutes  a  trust  fund 
for  the  equal  benefit  of  the  corporate  creditors  in  proportion  to  the 
amounts  of  their  respectiTe  claims,  and  it  cannot  then,  by  pledge  or 
mortgage  of  the  property  to  some  of  its  creditors  as  security  for  ante- 
cedent debts,  without  other  consideration,  create  ralid  preferences  in 
their  behalf  over  the  other  creditors,  or  over  a  general  assignment 
thereafter  made  for  the  benefit  of  creditors. 

Action  brought  by  the  defendant  in  error  against  the  plain- 
tiff in  error  to  compel  the  allowance  of  a  claim,  and  to  estab- 
lish the  priority  of  a  certain  mortgage  lien.  It  appears,  from 
the  facts  foand  by  the  court  below,  that  on  the  twenty-third 
day  of  July,  1884,  the  T.  J.  Nottingham  Manufacturing  and 
Supply  Company,  being  insolvent,  resolved  to  make  a  general 
assignment  of  its  property  for  the  benefit  of  its  creditors,  and  to 
give  a  mortgage  on  the  same  property  to  the  plaintiff  below,  and 
other  mortgages  to  other  creditors,  which  mortgages  should 
have  preference  over  the  assignment.  On  the  25th  of  July, 
1884,  the  mortgages  were  executed  and  filed  in  the  recorder's 
offioe  of  Hamilton  County,  and,  an  hour  or  two  later,  on  the 
same  day,  the  assignment  was  filed  with  the  judge  of  the  pro- 
bate court.  The  assignment  was  made  to  F.  W.  Browne,  but 
he  was  subsequently  removed,  and  Oeorge  L.  Rouse  was  ap- 
pointed trustee  to  administer  the  assignment.  Rouse  rejected 
the  claim  of  the  bank,  and  it  brought  this  action  to  compel 
him  to  allow  it.  The  court  below  found  that  the  mortgage  to 
the  bank  was  valid  and  had  a  preference  over  the  assignment 
Other  facts  are  stated  in  the  opinion. 

Lincoln^  Stephens^  and  Lincoln^  WaUoriy  Burr^  and  LivcMy^  and 
Albery  and  Albery^  for  the  plaintiff  in  error. 

John  W.  Herrony  for  the  defendant  in  error. 

Williams,  J.  The  general  question  for  decision  in  this  case 
is,  whether  a  corporation  for  profit,  organized  under  the  laws 
of  this  state,  can,  in  the  disposition  of  the  corporate  property, 
after  it  has  become  insolvent,  and  ceased  to  further  prosecute 
the  objects  for  which  it  was  created,  prefer  some  of  its.credi- 
I  tors  over  others. 

The  claim  of  the  plaintiff  in  error  is,  that  when  the  corpo* 
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ration  becomes  insolvent,  and  ceases  to  carry  on  business,  its 
property  and  assets  constitute  a  trust  fund  for  the  benefit  of 
its  creditors,  and  the  directors  in  possession  of  the  corporate 
property,  being  trustees  for  all  the  creditors,  cannot  lawfully 
dispose  of  it  otherwise  than  for  the  equal  benefit  of  all  the  cor« 
porate  creditors.  The  defendant  in  error,  on  the  other  hand, 
contends  that  when  not  restricted  by  the  law  of  their  creation> 
or  prevented  by  the  operation  of  some  bankrupt  or  insolvent 
law,  insolvent  corporations  may,  the  same  as  natural  persons, 
make  preferences  among  their  creditors. 

Decisions  of  courts  will  be  found  maintaining  each  of  these 
diverse  positions.  The  precise  question  has  not  been  decided 
in  this  state,  and  in  view  of  the  conflict  of  authority  elsewhere, 
we  are  at  liberty  to  adopt  that  rule  which  best  harmonizes 
with  the  policy  and  legislation  of  the  state,  rests  upon  the 
sounder  reason,  as  we  conceive  it  to  be,  and  coincides  with  our 
sense  of  justice  and  right. 

The  right  of  the  individual  debtor  to  prefer  one  creditor  to 
another,  though  at  the  time  insolvent,  rests  -upon  his  complete 
dominion  over  and  consequent  unrestricted  power  of  disposi- 
tion of  his  property;  and  the  cases  which  hold  that  insolvent 
corporations  are  entitled  to  make  preferences  among  their 
creditors  attribute  to  them  the  same  unlimited  control  over 
their  property  that  is  possessed  by  individuals  over  theirs.  In 
Catlin  y.  Eagle  Bank  of  New  Haven,  6  Conn.  233,  which  is  the 
leading  case  in  this  country  maintaining  the  right  of  an  in- 
solvent corporation  to  prefer  one  or  more  of  its  creditors  over 
others,  the  decision  is  distinctly  placed  upon  the  ground  that 
the  particular  corporation  was  invested  with  the  control  and 
power  to  dispose  of  the  corporate  property  as  fully  and  to  the 
same  extent  that  natural  persons  have  with  respect  to  their 
property.  Hosmer,  C.  J.,  in  the  opinion  in  that  case,  says: 
"  If  the  corporation,  so  far  as  regards  its  right  to  manage  and 
dispose  of  its  property,  has  power  analogous  with  that  which 
is  vested  in  an  individual,  the  plaintiff's  bill  is  wholly  desti- 
tute of  merits The  cases  of  an  individual  and  of  a 

corporation  in  the  matter  under  discussion,  it  appears  to  me, 
are  not  merely  analogous,  but  identical;  and  I  discern  no  rea- 
son for  the  slightest  difference  between  them."  And  again,  he 
says  that  *^  no  express  trust  was  created  on  the  happening  of 
the  bank's  insolvency;  but  the  charter,  on  every  fair  principle 
of  construction,  conferred  on  the  corporation  the  entire  con- 
trol of  its  property,  as  well  after  as  before  this  event 
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The  insolvent  banking  corporation  is  just  as  much  a  trustee 
of  the  creditors,  and  no  more,  as  the  insolvent  individual  ia 
the  trustee  of  his  creditors.  The  relation  of  creditor  and 
debtor  exists  in  both  cases;  but  from  this  relation  no  trust 
arises." 

We  have  not  the  charter  of  the  corporation  in  question  in 
that  case  before  us,  but  we  assume  that  the  learned  judge  was 
correct  in  saying  that,  by  every  fair  construction,  it  conferred 
upon  the  corporation  the  entire  control  of  its  property  after 
its  insolvency;  if  so,  no  fault  need  be  found  with  his  conclu- 
sion, that  it  might,  like  any  individual,  prefer  some  of  its 
creditors  over  others. 

Corporations  generally  do  not  possess  such  amplified  pow- 
ers, and  especially  those  created  under  the  laws  of  this  state. 
In  this  state,  corporations  have  not  the  same  powers  and 
capacities  as  natural  persons,  but  are  authorized  for  specified 
and  defined  purposes.  They  are  clothed  with  those  attributes 
only  with  which  the  law,  under  which  they  are  created, 
invests  them,  and  can  exercise  no  powers  not  expressly  con- 
ferred, or  necessary  to  carry  into  effect  those  in  terms  granted. 

Since  the  constitution  of  1851,  it  has  been  the  settled  policy 
of  this  state  to  afford  adequate  protection  to  the  creditors  of 
corporations.  That  constitution  contains  the  provision  that 
**  dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  stockholders,  and  other  means,  as  may  be  pre- 
scribed by  law;  but  in  all  cases,  each  stockholder  shall  be 
liable,  over  and  above  the  stock  by  him  or  her  owned,  and 
any  amount  unpaid  thereon,  to  a  further  sum,  at  least  equal 
in  amount  to  such  stock.''  Legislation,  under  this  constitu- 
tion, has  been  shaped  to  fully  effectuate  the  constitutional 
guaranty.  All  corporations  organized  for  profit  are  required 
to  have  a  capital  stock,  fifty  per  cent  of  which  must  be  sub- 
scribed, and  at  least  ten  per  cent  paid  in,  before  the  organi- 
zation can  be  effected;  and  the  stockholders  are  made  liable, 
in  addition  to  their  stock,  to  an  amount  equal  to  the  stock 
held  by  them,  to  secure  the  payment  of  the  debts  of  the  cor- 
poration. This  liability,  it  has  uniformly  been  held  by  this 
court,  is  a  security  exclusively  for  the  benefit  of  the  creditors 
of  the  corporation,  over  which  the  corporation  has  no  con- 
trol; and,  moreover,  the  security  is  for  the  equal  benefit  of 
all  the  creditors.  The  suit  to  enforce  it  must  be  by  all  the 
creditors,  and  against  all  the  stockholders;  and  no  creditor 
can  acquire  priority  over  the  others  with  respect  to  it;  and 
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while  power  is  conferred  on  corporations  to  reduce  their  capi- 
tal  stock,  it  is  expressly  provided  that  the  rights  of  credi- 
tors shall  not  be  affected,  nor  in  any  way  impaired.  The 
corporate  powers,  business,  and  property  of  the  corporation 
must  be  exercised,  conducted,  and  controlled  by  a  board  of 
directors,  all  of  whom  must  be  stockholders;  and  as  a  still 
furtlicr  guaranty  for  creditors,  the  powers  of  corporations 
over  their  property,  its  use  and  disposition,  are  so  circum- 
scribed by  positive  statute  that  no  corporation  can  employ  its 
stock,  means,  assets,  or  other  property,  directly  or  indirectly, 
for  any  other  purpose  whatever  than  to  accomplish  the  legiti- 
mate objects  of  its  creation.  The  extent  of  the  powers  ex- 
pressly conferred  on  them  are,  to  sue  and  be  sued,  contract 
and  be  contracted  with,  and  acquire  and  convey  such  real  and 
personal  estate  as-  may  be  necessary  or  convenient  to  carry 
into  effect  the  objects  of  the  incorporation,  to  make  and  use  a 
common  seal,  and  do  all  needful  acts  to  carry  into  effect  the 
objects  for  which  they  are  created.  It  is  obvious  that  the 
corporate  property  cannot  with  propriety  be  said  to  be  owned 
by  the  corporation,  in  the  sense  of  ownership  as  applied  to 
property  belonging  to  natural  persons.  The  latter  may,  with- 
out restriction,  acquire  and  dispose  of  property  for  any  lawful 
purpose,  while  both  the  power  of  acquisition  and  disposition 
of  the  former  are  limited  to  the  special  objects  already  men- 
tioned. The  corporate  property  is  in  reality  a  fund  set  apart 
to  be  used  only  in  the  attainment  of  the  objects  for  which  the 
corporation  was  created,  and  it  cannot  lawfully  be  diverted  to 
any  other  purpose.  As  soon  as  acquired,  it  becomes  impressed 
with  the  character  of  a  trust  fund  for  that  purpose,  and  the 
share-holder  or  creditor  may  interpose  to  prevent  its  diversion 
from  the  objects  of  the  incorporation  injurious  to  him:  Taylor 
on  Private  Corporations,  sec.  84. 

The  custody  and  control  of  the  property,  and  the  manage- 
ment of  the  business  of  the  corporation,  are  confided  to  a  board 
of  directors  chosen  by  the  share-holders.  Into  the  hands  of 
these  ofiicers,  through  whom  alone  corporations  can  act,  the 
share-holders  surrender  their  funds,  and  intrust  the  manage- 
ment  of  the  affairs  and  property  of  the  corporation  to  them. 
A  relation  of  trust  and  confidence,  therefore,  arises  between  the 
stockholders  and  directors  of  a  corporation,  out  of  which  grow 
the  duties  of  the  latter  to  so  administer  the  trust  as  will  best 
promote  the  interests  of  the  former,  to  pay  them  their  appro- 
priate dividends  from  time  to  time,  and  upon  the  termination 
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of  the  corporation,  to  distribute  to  them  their  respective  shares 
of  the  corporate  property,  after  the  payment  of  its  debts  and 
liabilities.  These  duties  are  eminently  of  a  fiduciary  nature. 
It  is  now  so  well  established  as  to  be  no  longer  a  subject  of 
controversy,  that  the  relation  of  trustee  and  cestui  qw  tru$i 
subsists  between  the  directors  and  share-holders.  And  since 
the  directors,  as  such  trustees,  represent  and  act  for  all  the 
share-holders,  they  cannot  lawfully  favor  any  particular  share- 
holder or  class  of  share-holders;  but  every  authority  and  power 
possessed  by  them  must  be  exercised  for  the  benefit  of  all 
alike.  Otherwise,  no  corporation  could  endure.  If  the  direc- 
tors and  oflScers  of  a  corporation  were  allowed,  in  the  conduct 
of  the  business  and  disposition  of  the  property,  to  favor  one  or 
more  share-holders  to  the  detriment  of  the  others,  the  minor- 
ity would  be  the  prey  of  the  majority;  for  it  would  then  be 
within  the  power  of  the  majority  to  combine  and  elect  the 
officers,  who  in  turn  should  manage  the  whole  business,  and 
apply  the  whole  corporate  property  for  the  benefit  of  the  ma- 
jority, and  thus  practically  confiscate  the  entire  property  in- 
terest of  the  minority.  Corporations  would  thus  become  traps 
for  the  unwary,  and  legalised  instruments  of  fraud.  The  doc- 
trine that  the  directors  are  trustees  for  the  share-holders,  and 
for  the  equal  benefit  of  all,  it  is  obvious,  is  essential  to  the  ex- 
istence of  corporations. 

But  it  is  the  right  of  the  creditors,  equally  with  the  share- 
holders, to  have  the  corporate  property  applied  to  the  purposes 
for  which  the  corporation  was  created,  and  this  includes  the 
payment  of  the  corporate  indebtedness  contracted  in  the  prose- 
cution of  its  business.  The  rights  of  the  creditors  to  the  cor- 
porate property,  so  far  as  it  is  necessary  to  meet  their  demands, 
are  superior  to  those  of  stockholders. 

In  Perry  on  Trusts,  section  242,  the  relative  rights  of  the 
creditors  and  share-holders  are  thus  defined:  ''A  corporation 
holds  its  property  in  trust,  —  1.  To  pay  its  creditors;  and 
2.  To  distribute  to  its  stockholders  pro  rata.  If,  therefore,  a 
corporation  should  dissolve,  and  divide  its  property  among  its 
share-holders  without  first  paying  its  debts,  equity  would  en- 
force the  claims  of  its  creditors  by  converting  all  persons, 
except  bona  fide  purchasers  for  value,  to  whom  the  property 
had  come,  into  trustees,  and  would  compel  them  to  account 
for  the  property  and  contribute  to  the  payment  of  the  debts  of 
the  corporation  to  the  extent  of  its  property  in  their  hands." 

It  is  now  firmly  established  that  the  property  and  assets  of 
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a  corporation  are  a  trust  fund  for  the  payment  of  its  debts, 
especially  in  case  of  its  insolvency.  Since  the  case  of  Wood 
▼.  DummeTy  8  Mason,  311,  where  Mr.  Justice  Story  is  said  to 
have  first  formulated  the  doctrine,  it  has  been  generally  ac- 
cepted, and  is  sustained  by  the  highest  authority.  Mr.  Jus- 
tice Swayne  announces  it  with  great  clearness,  in  Sanger  v. 
Upton,  91  U.  S.  56,  60,  as  follows:  ''The  capital  stock  of  an 
incorporated  company  is  a  fund  set  apart  for  the  payment  of 
its  debts.  It  is  a  substitute  for  the  personal  liabilities  which 
subsist  in  private  copartnerships.  When  debts  are  incurred, 
a  contract  arises  with  the  creditors  that  it  shall  not  be  with- 
drawn or  applied,  otherwise  than  upon  their  demands,  until 
such  demands  are  satisfied.  The  creditors  have  a  lien  upon 
it  in  equity.  If  diverted,  they  may  follow  it  as  far  as  it  can 
be  traced,  and  subject  it  to  the  payment  of  their  claims,  ex- 
cept as  against  holders  who  have  taken  it  bona  fide  for  a  valu- 
able consideration,  and  without  notice.  It  is  publicly  pledged 
to  those  who  deal  with  the  corporation  for  their  security."  In 
Curran  v.  State  of  Arkansas^  15  How.  312,  Mr.  Justice  Curtis  said 
on  this  subject:  "The  capital  and  debts  of  banking  and  other 
moneyed  corporations  constitute  a  trust  fund  and  pledge  for 
the  payment  of  its  creditors  and  stockholders,  and  a  court  of 
equity  will  lay  hold  of  the  fund,  and  see  that  it  be  duly  col- 
lected and  applied."  And  in  Upton  v.  Tribilcock,  91  U.  S.  45, 
47,  Mr.  Justice  Hunt  thus  lays  down  the  doctrine:  ''The 
capital  stock  of  a  moneyed  corporation  is  a  fund  for  the  pay- 
ment of  its  debts.  It  is  a  trust  fund,  of  which  the  directors 
are  the  trustees.  It  is  a  trust  to  be  managed  for  the  benefit 
of  its  share-holders  during  its  life,  and  for  the  benefit  of  its 
creditors  in  the  eyent  of  its  dissolution.  This  duty  is  a  sacred 
one,  and  cannot  be  disregarded.  It  violation  will  not  be  un- 
dertaken by  any  just-minded  man,  and  will  not  be  permitted 
by  the  courts."  The  doctrine  is  sustained  by  many  authori- 
ties: 2  Story's  Eq.  Jur.,  sec.  1252;  Pomeroy's  Eq.  Jur.,  sec. 
1046;  Taylor  on  Private  Corporations,  sees.  654,  655;  Hay- 
wood V.  Lincoln  Lumber  Co,j  64  Wis.  639.  It  was  held  by  this 
court  as  early  as  Taylor  v.  Miami  Exporting  Co.,  5  Ohio,  165, 
22  Am.  Dec.  785,  where  the  opinion  of  Mr.  Justice  Story  in 
Wood  V.  Dummer^  supra,  is  quoted  with  approbation;  and  it 
is  more  distinctly  announced  in  the  later  case  of  Ooodin  v. 
Cincinnati  etc.  Canal  Co.,  18  Ohio  St.  182,  98  Am.  Dec.  96, 
where  it  is  said  to  be  "well  settled  that  the  property  of  a  cor- 
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poration  Ii  a  trust  fund  in  the  hands  of  its  directors  for  the 
benefit  of  its  creditors  and  stockholders." 

It  being  established  that  the  corporate  property  is  a  trust 
fund  for  the  benefit  of  the  corporate  creditors,  it  follows  that 
after  the  insolvency  of  the  corporation  is  ascertained,  and  the 
objects  of  its  creation  are  no  longer  pursued,  the  managing 
board  of  directors  then  having  the  custody  of  the  property 
become  trustees  thereof  for  the  creditors;  and  this  relation 
necessarily  forbids  any  discrimination  between  the  benefi- 
ciaries in  the  distribution  or  application  of  the  fund.  The 
due  execution  of  the  trust  demands  absolute  impartiality 
toward  the  ee$iui  qw  irwtent.  They  must  be  treated  alike, 
and  no  preference  can  be  made  among  them,  without  a  direct 
violation  of  the  duties  arising  from  the  relation.  It  would 
seem  clear  that  if  the  corporate  property  constitutes  a  fund 
for  the  creditors,  it  is  as  much  so  for  one  creditor  as  for 
another,  and  that  the  directors  in  possession  are  without 
authority  to  dispose  of  it  in  disregard  of  the  rights  of  any 
creditor.  They  can  no  more  discriminate  between  creditors 
in  such  ease  than  they  could  before  the  insolvency  of  the  cor- 
.  poration  between  the  share-holders.  The  objects  for  which 
the  corporation  was  created  being  no  longer  prosecuted,  and 
the  occasion  for  the  exercise  by  the  board  of  directors  of  the 
power  of  control  and  disposition  of  the  property  for  such  pur- 
pose having  ceased,  there  remains  no  purpose  to  which  its  as- 
sets can  lawfully  be  devoted,  except  to  the  payment  of  the 
debta.  In  equity,  the  corporate  property  becomes  the  property 
of  the  creditors,  and  their  equities  are  equal.  Every  creditor, 
who  became  such  by  parting  with  his  money,  property,  or 
other  thing  of  value  to  the  corporation,  contributed  to  the 
accomplishment  of  its  purposes,  and  augmented  its  corporate 
fund;  and  when  the  fund  is  no  longer  demanded  for  the  pur- 
poses of  the  corporation,  the  rights  of  the  creditors  become 
fixed  instantly  and  equally;  for  each,  having  contributed  to 
the  common  fund,  has  an  interest  in  it,  in  proportion  to  his 
claim,  equally  with  every  other  creditor.  This  interest  is 
sometimes  called  the  equitable  lien  of  the  creditor  on  the  cor- 
porate property,  which  enables  him  to  follow  it,  even  after  it 
has  left  the  hands  of  the  directors,  wherever  it  can  be  found, 
except  in  the  possession  of  bona  fide  purchasers  for  value,  and 
subject  it  to  the  payment  of  the  corporate  indebtedness.  It 
would  seem  to  result  as  a  necessary  consequence  that  insol- 
vent corporations  which  have  ceased  to  carry  on  business  can- 
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not,  bj  pledge  or  mortgage  of  the  corporate  property  to  some 
of  the  creditors,  in  payment  or  security  of  antecedent  debta, 
withont  other  consideration,  create  valid  preferences  in  their 
favor  over  others;  and  this  is  the  view  maintained  by  the  more 
recent  writers  on  the  subject 

In  the  last  edition  of  Taylor  on  Private  Corporations,  it  is 
said:  ''When  corporations  become  insolvent,  the  duty  of  the 
directors  toward  its  creditors  becomes  even  stricter  and  more 
imperative;  for,  under  such  circumstances,  the  rights  of  credi- 
tors are  paramount,  and  it  has  become  probable  that  they  will 
be  somewhat  damaged;  and  the  plain  duty  of  directors,  who 
control  the  funds  from  which  corporate  debts  are  paid,  is  to 
see  that  the  loss  is  as  small  as  possible.  Moreover,  since, 
upon  the  insolvency  of  the  corporation,  the  rights  of  unsecured 
creditors  are  equal,  it  would  seem  to  be  unlawful,  even  in  the 
absence  of  a  statute  expressly  forbidding  it,  for  directors  to 
make  preferences  among  them":  Sec.  759.  And  in  section 
668,  it  is  further  said:  ''  To  allow  an  insolvent  corporation  to 
make  an  assignment  of  its  property,  giving  preferences  to  a 
portion  of  its  creditors  over  the  others,  is  unjust  as  well  as 
utterly  repugnant  to  the  doctrine  that  corporate  property  is  a 
trust  fund,  on  the  credit  of  which  persons  contract  with  the 
corporation.  If  such  property  constitutes  such  a  fund,  it  is 
clearly  held  in  trust  for  the  benefit  of  one  creditor  just  as  much 
as  another,  and  to  prefer  one  creditor  to  another  is  evidentiy 
beyond  the  authority  of  the  trustee.  This  view  is  Car  from 
being  unsupported  by  direct  authority.*' 

Mr.  Morawets,  in  bis  excellent  work  on  private  corporations, 
referring  to  the  cases  which  hold  that  corporate  preferences 
are  valid,  says:  — 

"  This  doctrine,  in  the  opinion  of  the  writer,  is  wholly  inde- 
fensible on  principle.  The  capital  provided  for  the  security  of 
the  creditors  of  a  corporation  is  a  fund  held  for  the  benefit  of 
all  the  creditors  equally.  That  the  unsecured  creditors  of  a 
corporation  are  entitled  to  an  equal  distribution  of  the  com- 
mon security  has  often  been  recognized  by  the  courts  of  equity 
in  adjusting  the  rights  of  creditors  among  themselves,  and  in 
relation  to  the  company's  share-holders.  After  a  corporation 
has  become  insolvent,  and  has  ceased  to  carry  on  business,  the 
rights  of  its  creditors  become  fixed.  If  a  corporation,  whose 
assets  are  not  sufiScient  to  satisfy  all  of  its  creditors  in  full, 
can  prefer  certain  creditors,  leaving  others  unpaid,  this  must 
be  by  virtue  of  a  power  reserved  by  implication  to  the  com- 
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pany  and  its  agents.  But  this  power  cannot  justly  be  in- 
cluded in  the  general  powers  of  management  which  a 
corporation  must  necessarily  possess  over  its  property,  in 
order  to  carry  on  its  business  and  further  the  purposes  for 
which  the  company  was  formed.  The  purposes  of  a  corpora- 
tion are  not  furthered  in  any  manner  by  giving  it  or  its  agents 
the  power,  after  the  company  has  become  insolvent,  and  has 
ceased  to  carry  on  business,  and  after  its  share-holders  have 
lost  their  interests  in  the  corporate  estate,  to  prefer  a  portion 
of  the  creditors,  according  to  interest  or  mere  whim,  and  to 
pay  their  claims  in  full,  leaving  the  others  wholly  without  re- 
dress. The  doctrine  that  an  insolvent  corporation  may  prefer 
certain  creditors  at  the  expense  of  others  seems  to  have  been 
first  started  in  CaUin  v.  Eagle  Bank^  6  Conn.  233,— a  case  in 
which  the  fundamental  rule  that  the  assets  of  an  insolvent 
corporation  constitute  a  trust  fund  pledged  for  the  security  of 
creditors  was  denied.  It  is  a  doctrine  which  is  at  variance 
with  the  whole  theory  of  the  law  concerning  the  rights  of  credi- 
tors of  insolvent  corporations,  and  is  contrary  to  the  plainest 
principles  of  justice  ":  2  Morawetz  on  Corporations,  sec.  803. 

And  in  a  very  recent  work  on  insolvent  corporations  it  is 
said:  '^The  practical  working  of  the  rule  sustaining  corporate 
preferences  is  monstrous.  The  unpreferred  creditors  have  only 
a  myth  or  shadow  left  to  which  resort  can  be  had  for  payment 
of  their  claims;  a  soulless,  fictitious,  unsubstantial  entity  that 
can  be  neither  seen  nor  found.  The  capital  and  assets  of  the 
corporation — the  creditor's  trust  fund  —  may,  under  this  rule, 
be  carved  out  and  apportioned  among  a  chosen  few,  usually  the 
family  connections  or  immediate  friends  of  the  officers  making 
the  preference.  This  rule  of  law  is  entitled  to  take  precedence 
among  the  many  reckless  absurdities  to  be  met  with  in  cases 
afiecting  corporations,  as  being  a  manifest  travesty  upon  natu- 
ral justice":  Wait  on  Insolvent  Corporations,  sec.  162.  "Else- 
where we  have  deprecated  the  right,  which  is  recognized  in  a 
number  of  cases,  of  insolvent  corporations  to  make  preferential 
assignments.  It  would  seem  to  be  an  idle  waste  of  words  to 
designate  the  capital  and  assets  of  a  corporation  as  a  trust 
fund  for  the  benefit  and  security  of  creditors  in  the  event  of 
dissolution  or  insolvency,  if  one  of  the  first  principles  of  the 
law  of  trusts — equality  of  distribution — could  be  openly  vio- 
lated, and  the  efiects  of  the  bankrupt  company  apportioned 
among  a  favored  few":  Id.,  sec.  654. 

Without  extending  the  discussion,  we  are  of  opinion  that 
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when  a  corporation  for  profit,  organized  under  the  laws  of  this 
state,  becomes  insolvent,  and  ceases  to  carry  on  its  business  or 
further  pursue  the  purposes  of  its  creation,  the  corporate  prop- 
erty constitutes  a  trust  fund  for  the  equal  benefit  of  the  corpo- 
rate creditors,  in  proportion  to  the  amounts  of  their  respective 
claims;  and  that  it  cannot  then,  by  pledge  or  mortgage  of  the 
property  to  some  of  its  creditors  as  security  for  antecedent 
debts,  without  other  consideration,  create  valid  preferences  in 
their  behalf  over  the  other  creditors,  or  over  an  assignment 
thereafter  made  for  the  benefit  of  creditors. 

Instead  of  the  individual  liability  of  the  stockholders  being 
a  ground  of  objection  to  this  conclusion,  it  furnishes  an  addi- 
tional reason  in  its  support.  It  is  well  settled  that  the  corpo- 
rate property  is  the  primary  fund  for  the  payment  of  the  debts 
of  the  corporation,  and  the  statutory  liability  of  the  stock- 
holder is  a  security  to  be  resorted  to  only  when  the  payment 
of  its  debts  cannot  be  enforced  against  its  property;  and  it  was 
held  in  Harpold  v.  Stohart,  46  Ohio  St.  397,  that  stockhold- 
ers who  have  assigned  their  stock  to  an  insolvent  assignee  are 
liable  only  for  such  portion  of  the  debts  existing  while  they 
were  such  stockholders  as  is  equal  to  the  proportion  which 
their  stock  bears  to  the  stock  held  by  all  stockholders  liable 
for  the  same  debts.  Admit  the  power  of  the  board  of  direc- 
tors of  an  insolvent  corporation  to  make  preferences  among  its 
creditors,  and  it  must  follow  that  they  may  prefer  any  they 
choose  to  select  for  that  purpose.  This  would  be  wholly  in- 
consistent with  the  trust  relation  subsisting  between  the  di- 
rectors and  share-holders;  for  since  different  stockholders,  or 
classes  of  stockholders,  may  be  liable  for  different  debts,  and 
not  all  for  the  same  debts,  if  the  directors  oould  apply  the  cor- 
porate property  to  some  of  its  debts,  leaving  others  entirely 
unprovided  for,  they  would  be  at  liberty  to  select  the  debts  for 
which  particular  stockholders  alone  were  liable,  and  appropri- 
ate all  of  the  property  to  their  satisfaction,  leaving  the  other 
stockholders  to  respond  to  the  full  extent  of  their  statutory 
liability  for  the  remaining  debts.  The  directors  would  in  this 
way  be  enabled  to  apply  the  whole  corporate  property  to  their 
own  exoneration. 

Whether  an  insolvent  corporation,  which  is  still  a  going 
concern,  and  in  good  faith  engaged  in  the  prosecution  of  its 
business,  may  borrow  money,  or  contract,  or  procure  an  ex- 
tension of  other  bona  fide  indebtedness,  and  convey  or  pledge 
the  corporate  property  in  security  thereof,  is  a  question  noi 
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involved  in  this  cam,  and  npon  which  we  here  express  no 
opinion. 

It  appears,  from  the  finding  of  facts  in  this  case,  that  the 
directors  of  the  corporation  declared  its  insolvency,  and  di- 
rected by  the  same  resolution  the  execution  of  an  assignment 
for  the  benefit  of  its  creditors,  and  of  the  preferential  mort- 
gages to  the  bank,  and  other  creditors.  It  does  not  appear 
that  there  had  been  any  agreement  between  the  mortgagees 
and  the  corporation  that  such  mortgages  should  he  given,  nor 
that  they  were  given  for  any  other  consideration  than  the  an* 
tecedent  indebtedness  of  the  corporation  to  the  creditors  re- 
ceiving them.  Being  merely  voluntary  mortgages  to  secure 
pre-existing  debts,  without  other  consideration,  they  cannot 
prevail  against  the  equitable  rights  of  the  corporate  creditors: 
Leuna  v.  Anderaon^  20  Ohio  St.  281. 

Counsel  have  argued  at  leisgth,  and  with  great  ability,  an- 
other question  suflSciently  raised  on  the  record,  and  that  isi 
whether,  in  view  of  the  facts  found  by  the  court  below  that 
the  execution  of  the  assignment  for  the  benefit  of  creditors, 
and  the  preferential  mortgages,  was  directed  by  the  same 
resolution,  and  were  in  fact  executed  at  the  same  time,  the 
several  instruments  may  not  be  treated  as  constituting  to- 
gether an  assignment  in  trust,  with  intent  to  prefer  the  mort- 
gagees, and  so  inure  to  the  equal  benefit  of  all  creditors.  The 
determination  of  this  question  not  being  necessary  to  the  de- 
cision of  the  case,  no  opinion  is  expressed  upon  it. 

Other  questions  presented  in  the  argument,  and  considered 
by  the  court,  do  not  call  for  further  report. 

No  serious  objection  is  made  here  to  so  much  of  the  judg- 
ment  of  the  court  below  as  establishes  the  amount  of  the 
plaintifi''s  claim,  and  requires  the  assignee  to  allow  the  same 
in  the  administration  of  his  trust,  and  to  that  extent  the  judg- 
ment is  affirmed.  But  the  judgment  establishing  the  validity 
of  the  mortgage,  and  giving  it  priority  over  the  assignment, 
is  reversed,  and  judgment  will  be  entered  upon  that  branch  of 
the  case  for  the  trustee. 

Judgment  accordingly. 

CoBFOKATiOKS.  —  The  capital  stock  of  a  corporation,  inolading  unpaid  snb- 
icriptiona  thereto,  constitute  a  trust  fund  for  the  benefit  of  the  oorporation 
ereditors:  Marthall  Foundry  Co.  ▼.  KilHan,  99  K.  0.  601;  6  Am.  St.  Rep. 
689;  Thompson  r.  Beno  Sav,  Bank,  19  Not.  103;  3  Am.  SL  K&p.  797,  and 
note  S08-810.  But  in  Swetney  v.  Orapt  Sugar  Co.,  30  W.  Va.  443^  S  Am. 
ftt  Rep.  S8,  it  was  decided  that  the  aaiete  of  an  insolrent  eoq^ration  are 
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not  a  troat  fund,  but  that  creditors  of  the  corporation  might  tecare  pcefir- 
ences  therein  by  obtaining  liens  by  judgments  or  otherwise.  And  in  Oarreti 
▼.  BurtingUm  Pkw  Co,,  70  Iowa,  697,  59  Am.  Rep.  461,  where  a  debt  of  a 
corporation  beyond  the  limit  prescribed  by  its  charter  was  held  by  its  direc- 
tors, and  they  in  good  faith  took  a  mortgage  on  the  corporation  property  for 
•ecnrity,  it  was  held  that  the  mortgage  gave  them  preference  over  other 
creditorsi  even  though  the  corporation  was  inaolvaiit  when  the  mortgage  was 
iakeii;  b«t  toe  Bote  to  same  ease,  dting  oaset  holding  the  oontrary  dootrine. 


Armstrong  v.  National  Bank* 

14C  Ohio  Stats,  512.] 

CbBOK    PaTABLB  to  NOIT-IXISTIKO    PeRSOK    not   TrKATBD  MB  PATABbB  TO 

Bjujuir  WH15.  —  The  doctrine  wKich  treats  a  check  or  bill  made  pay- 
able to  a  fictitious  person  or  order  as  one  made  payable  to  bearer,  and 
so  negotiable  without  indorsement^  applies  only  where  it  is  so  drawn 
with  the  knowledge  of  the  parties.  It  does  not  apply  to  a  check  made 
payable  to  a  non*ezisting  person  or  order,  the  drawer  of  which  has  been 
induced  by  the  fraud  of  a  third  person  to  so  draw  it,  in  the  belief  that 
the  payee  was  a  real  person,  and  intending  that  payment  should  be  made 
to  snch  person.  Where,  therefore,  a  bank  depositor  is,  by  the  fraud  of 
a  third  person,  induced  to  draw  his  check  on  the  bank  payable  to  a  nou- 
ssisting  person,  or  order,  in  ignorance  of  the  fact,  and  intending  no  fraud, 
the  bank  has  no  right  to  pay  the  check  and  charge  the  amount  to  the  de- 
positor upon  its  being  presented  by  snch  third  person  indorsed  by  him 
and  purporting  to  be  indorsed  by  the  person  named  therein  as  payee. 
Bank  is  Bound  to  Satisft  Itsblv  ov  Gknuininkss  ov  iNDOAaKMKNT  on  a 
check  made  payable  to  a  certain  person  or  order;  and  the  fact  that  the 
drawer  of  a  check,  acting  in  good  faith,  makes  it  payable  to  a  certain 
person  or  order,  supposing  there  is  such  a  person,  when  in  fact  there  is 
Bot^  does  not  excuse  it  for  paying  the  check  to  a  fraudulent  holder  upon 
any  less  precautions  than  if  it  had  been  made  payable  to  a  real  person. 

Action  brought  bj  Kate  S.  D.  Armstrong  against  the  Pom- 
eroy  National  Bank,  to  recover  the  sum  of  $450,  due  her  upon 
a  deposit  which  she  had  made  with  the  bank.  The  facts  are 
stated  in  the  opinion. 

E.  A.  Outhrie^  for  the  plaintiff  in  error. 

F.  C  RuBselly  for  the  defendant  in  error. 

MiNSHALL,  G.  J.  This  case  is  in  its  general  features  anal- 
ogous to  that  of  Dodge  y.  National  Exchange  Bank^  20  Ohio  St. 
234,  6  Am.  Rep.  648,  and  should,  as  we  think,  be  ruled  by  it 
There  a  paymaster  of  the  United  States,  who  kept  his  account 
at  the  bank,  drew  his  check  on  the  bank  in  payment  of  an  in- 
debtedness of  the  United  States  to  Frederick  B.  Dodge,  and 
delivered  it  to  the  person  who  presented  ihe  certificate,  he 
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representing  himself  to  be  Dodge.  This  representation  was 
false,  and  the  person  making  it  was  a  thief.  Being  a  stranger 
to  the  paymaster,  he  at  first  refused  to  pay  the  claim  to  him, 
but  on  his  assuring  him  that  he  could  identify  himself  at  the 
bank,  the  paymaster  drew  the  check  payable  to  Dodge  or  or- 
der, and  delivered  it  to  the  person  presenting  the  certificate. 
The  amount  of  the  check  was  paid  him  by  the  bank  on  his 
representing  himself  to  be  Dodge,  and  indorsing  the  check  in 
that  name.  The  bank  had  no  knowledge  of  what  had  trans- 
pired prior  to  the  presentation  of  the  check  for  payment,  and 
supposed  it  was  paying  it  to  the  right  person.  In  deciding 
the  case,  the  court  laid  down  the  following  principles: — 

**  1.  The  duty  of  a  banker  is  to  pay  the  checks  and  bills  of 
his  customer,  drawn  payable  to  order,  to  the  person  who  be- 
comes holder  by  a  genuine  indorsement;  and  he  cannot  charge 
him  with  payments  made  otherwise,  unless  the  circumstances 
amount  to  a  direction  from  the  customer  to  the  banker  to  pay 
the  paper  without  reference  to  the  genuineness  of  the  indorse- 
ment, or  are  equivalent  to  a  subsequent  admission  that  the 
indorsement  is  genuine,  in  reliance  on  which  the  banker  is 
induced  to  alter  his  position. 

*^  2.  When  there  is  no  fraud  or  special  understanding  be- 
tween the  banker  and  his  customer,  the  liability  of  the  banker 
for  paying  a  check  upon  a  forged  indorsement  cannot  be 
affected  by  conduct  of  the  customer  in  drawing  the  check,  of 
which  the  banker  had  no  notice." 

The  case  was  again  brought  to  this  court  upon  a  question 
of  evidence,  and  was  assigned  to  and  disposed  of  by  the  first 
commission,  which,  after  a  full  and  careful  re-examination, 
approved  and  followed  the  former  decision;  and  the  principles 
announced  in  the  case,  after  such  careful  consideration,  must 
determine  this  one. 

By  the  fraud  of  one  Orimes,  the  plaintiff  was  induced  to 
purchase  a  note  that  had  no  real  existence,  as  a  security.  She 
is  found  by  the  court  to  have  been  ordinarily  careful  and  pru- 
dent in  the  transaction,  but  was  deceived.  She  supposed  that 
she  was  purchasing  a  valid  security  belonging  to  a  man,  as 
represented  by  Orimes,  by  the  name  of  William  Brown,  and 
for  whom,  as  he  represented,  he  was  acting  as  agent,  and  gave 
to  the  assumed  agent  for  Brown  a  check  for  the  amount, 
payable  to  Brown,  or  his  order.  Now,  it  is  evident,  both  npoo 
reason  and  the  authority  of  the  previous  decisions,  that  the 
circumstances  under  which  the  plaintiff  was  induced  to  gira 
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the  check,  even  though  calculated  to  arouse  Buepicion  on  her 
part,  cannot  modify  the  dutj  required  of  the  bank  in  the  mat- 
ter of  paying  or  not  paying  the  check.  It  is  not  claimed  that 
the  bank  had  any  knowledge  of  how  or  under  what  circum- 
stances Grimes  had  obtained  the  check,  and  there  is  no  find- 
ing of  any  such  course  of  dealing  between  the  bank  and  the 
plaintiff  as  would  have  authorized  it  to  depart  from  the  gen- 
eral duty  of  a  bank  in  paying  the  checks  of  its  customers, 
drawn  payable  to  a  certain  person  or  order.  It  was  its  duty 
to  pay  to  the  person  named,  or  his  order,  and  to  withhold  pay- 
ment until  it  was  satisfied,  both  as  to  the  identity  of  the  payee 
and  the  genuineness  of  his  signature:  Morse  on  Banking,  sec. 
474;  RobarU  v.  Tucker^  16  Q.  B.  660,  per  Maule,  J.,  at  p.  678. 

It  is  found  that  the  bank  made  the  usual  inquiries  respect- 
ing the  identity  of  Grimes,  and  in  other  respects  was  ordi- 
narily careful  and  prudent  in  relation  to  the  transaction;  but 
this  must  be  taken  in  connection  with  the  further  fact  that 
Grimes  was  not  the  payee  of  the  check,  and  that  his  indorse- 
ment, without  the  genuine  indorsement  of  the  payee,  could 
confer  no  title  upon  the  holder  of  the  check,  or  any  interest  in 
it,  as  against  the  drawer.  ^'  There  is  no  doubt,"  says  Lord 
Eenyon  in  Tatlock  v.  Harriay  8  Term  Rep.  181,  ^'  but  that  the 
indorsee  of  a  bill  of  exchange,  payable  to  order,  must,  in  de- 
riving his  title,  prove  the  handwriting  of  the  first  indorser": 
See  Mead  v.  Yavng^  4  Id.  28, 80;  2  Parsons  on  Notes  and  Bills, 
695.  The  indorsement  on  the  check,  purporting  to  be  that  of 
the  payee.  Brown,  had  been  placed  there  by  Grimes,  and  was 
either  a  forgery  or  a  fraud,  and,  for  the  purposes  of  this  case, 
it  is  not  material  which  it  is  termed.  As  to  it,  the  bank  acted 
upon  the  representations  of  Grimes,  and  did  not  otherwise 
know  whether  it  was  genuine  or  not.  As  said  in  Dodge  v. 
Natumal  Ezch.  Bank,  80  Ohio  St.  1:  ''The  rightful  possession 
of  a  check  by  no  means  carries  with  it  or  implies  a  right  to 
demand  or  receive  payment  of  it  without  the  genuine  indorse- 
ment of  the  person  to  whose  order  it  is  made  payable";  and  if 
a  banker  accept  or  undertake  to  pay  a  check,  **  he  must  see  to 
it,  at  his  peril,  that  he  pays  according  to  the  terms  of  the  order, 
and  to  the  party  named  therein,  or  to  one  holding  it  under  the 

genuine  indorsement  of  such  payee And  this  is  true, 

whether  the  defendant  exercised  the  degree  of  caution  which 
bankers  usually  do  in  such  cases,  or  not  The  question  is, 
Was  the  check  paid  to  the  par^  to  whom,  by  its  terms,  it  was 
made  payable?"    Therefore  the  court  rightly  concluded,  as  a 
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qnefltion  of  law,  from  tho  facts  found,  that  the  payment  of  the 
check  by  the  defendant  was  not  authorized  by  the  plaintill^ 
and  that  it  could  not  rightly  be  charged  to  her  account. 

The  fietct  that  the  check  was  made  payable  to  a  person  thai 
had  no  existence  does  not  alter  the  rights  of  the  plaintiff  aa 
against  the  bank,  for  she  supposed  that  Brown  was  a  real  per* 
son,  and  intended  that  payment  should  be  made  to  such 
person.  The  doctrine  that  treats  a  check  or  bill  made  pay* 
able  to  a  fictitious  person  as  one  made  payable  to  bearer,  and 
so  negotiable  without  indorsement,  applies  only  where  it  is  so 
drawn  with  the  knowledge  of  the  parties:  Tadock  y.  HarrUj  8 
Term  Rep.  174, 180;  Vere  v.  Lem»,  8  Id.  182;  Minet  r.  Gibson, 
3  Id.  481;  in  the  House  of  Lords  on  error,  Oibion  ▼.  Minetj  1 
H.  Black.  569;  CollU  v.  EmeU,  1  Id.  818;  Gibson  v.  Hunt&r,  2 
Id.  187. 

The  doctrine  that  a  bill  payable  to  a  fictitious  person  or 
order  is  equivalent  to  one  payable  to  bearer  had  its  origin  in 
these  cases,  which  all  grew  out  of  bills  drawn  by  Levisay  A 
Co.,  bankrupts,  payable  to  a  fictitious  person  or  order,  and 
were  accepted  by  Gibson  &  Co.;  but  it  will  be  noticed  that 
the  holding  in  each  case  was  upon  the  express  ground  that 
the  acceptor  knew,  at  the  time  of  his  acceptance,  that  the  bill 
was  payable  to  a  fictitious  person;  and  but  for  this  fact,  the 
fictitious  indorsement  would  have  been  held  to  be  a  forgery, — 
some  of  the  judges  expressing  a  doubt  whether  it  was  not  so^ 
although  its  character  was  known  to  the  acceptor:  8  Term 
Rep.  181.  These  cases  will  be  found  reviewed  in  a  note  to 
Bennett  v.  Farrelly  1  Camp.  130.  It  was  held,  in  this  case,  that 
a  bill  made  payable  to  a  fictitious  person  or  order  is  neither 
payable  to  the  order  of  the  drawer  or  bearer,  but  is  completely 
void.  But  in  an  addendum  to  the  case,  at  page  180  c  of  the 
report,  Lord  EUenborough  observes  that  this  holding  must  be 
taken  with  this  qualification:  "Unless  it  can  be  shown  that 
the  circumstance  of  the  payee  being  a  fictitious  person  was 
known  to  the  acceptor."  The  rule,  with  this  qualification,  is 
stated  as  the  law  in  Byles  on  Bills,  73.  See  also,  to  the  same 
effect,  Forbes  v.  Espy,  21,  Ohio  St.  483;  1  Randolph  on  Com* 
mercial  Paper,  sees.  162-164;  2  Parsons  on  Notes  and  Bills, 
691,  and  note  a.  Mr.  Daniel,  in  his  work  on  negotiable  in* 
struments,  section  139,  states  the  rule  to  be  general,  but,  as 
shown  by  Mr.  Randolph,  the  cases  do  not  bear  out  the  text: 
1  Randolph  on  Commercial  Paper,  seo.  164,  note  4.  And, 
upon  principle,  we  do  not  see  how  the  law  could  be  held  to  be 
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olh«rwifl«.  For  if  tho  fictitioiu  oharactcr  of  the  payee  is  nn-^ 
known  to  the  drawer,  whoever  indoreee  the  paper  in  that 
name,  with  intent  to  defraud^  perpetrates  a  forgery,  and  the 
indorsement  is  void,  a  general  intent  to  defraud  being  snffi-^ 
cient  to  constitute  the  offense. 

The  case  ot  Lane  y.  Krekle^  22  Iowa,  899,  is  not  in  point; 
for  there  the  note  was  made  payable  to  a  fictitious  person  ^*  or 
bearer/'  and  passed  by  delivery  without  indorsement.  The 
case  of  PMUip9  y.  Im  Tkum,  114  Eng.  Com.  L.  694,  cited  by 
the  learned  judge,  is  clearly  distinguishable  from  the  case 
bef<»^  us.  There  the  signature  of  the  drawer,  as  well  as  the 
indorsement,  was  a  forgery;  but  the  defendant,  the  acceptor, 
was  held  liable,  because  the  plaintiff  discounted  the  paper, 
relying,  in  good  faith,  upon  the  acceptance  of  the  defendant. 
The  case  was  finally  disposed  of  on  a  case  stated,  reported  in 
L.  R.  1  Com.  P.  463.  The  ground  of  the  decision  appears 
from  the  following  observations  of  Keating,  J.,  page  472:  *'I 
think,  upon  the  facts  stated  in  this  special  case,  that  it  was 
not  competent  to  the  defendant  to  deny  the  genuineness  of 
this  bill.  He  knew  that  the  plaintiffs  were  willing  to  advance 
money  upon  the  bill  only  upon  his  vouching,  by  his  accept- 
ance of  it,  the  authenticity  of  the  drawing.  His  acceptance 
amounted  to  a  representation  to  the  plaintiffs,  which  enabled 
the  person  representing  Plana  to  obtain  money  from  the  plain- 
tiffs on  the  bill."  The  decision  in  this  case  simply  followed 
a  well-recognized  principle  in  the  law  of  notes  and  bills.  It 
is  thus  stated  by  Mr.  Smith:  *' Though  the  drawer's  signature 
be  forged,  the  drawee,  if  he  accepts  the  bill,  is  bound  to  pay 
it,  provided  it  be  in  the  hands  of  a  holder  bona  fide  and  for 
value;  for  the  drawee's  acceptance  admits  the  drawer's  hand- 
writing to  be  genuine":  Smith's  Mercantile  Law,  884.  Now, 
Mrs.  Armstrong  can  in  no  way  be  said  to  have  affirmed^  by 
any  act  of  hers,  that  the  indorsement  upon  the  check  was  gen- 
uine, for  there  was  no  indorsement  on  it  when  it  left  her  hands. 

The  case  of  Rogers  v.  TFare,  2  Neb.  29,  cited  by  counsel  for 
defendant  in  error,  does  not  support  his  contention.  The  case 
of  Off  V.  Fowler^  81  Kan.  478,  47  Am.  Rep.  501,  was  rested 
npon  a  number  of  grounds;  and,  in  so  far  as  it  may  have  been 
on  the  ground  that  a  note  made  payable  to  a  fictitious  person 
or  order  is,  in  effect,  payable  to  bearer,  irrespective  of  the 
knowledge  of  the  maker,  it  simply  follows  the  authority  of  1 
Daniel  on  Negotiable  Instruments,  section  139,  which,  we  have 
•hown,  is  not  borne  out  by  the  cases  relied  on. 
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If  the  drawer  of  a  check,  acting  in  good  faith,  makes  it  pay- 
able to  a  certain  person  or  order,  suppoeing  there  is  such  per- 
son, when  in  fact  there  is  none,  no  good  reason  can  be  perceived 
why  the  banker  should  be  excused  if  he  pay  the  check  to  a 
fraudulent  holder  upon  any  less  precautions  than  if  it  had 
been  made  payable  to  a  real  person;  in  other  words,  why  he 
should  not  be  required  to  use  the  same  precautions  in  the  one 
case  as  in  the  other;  that  is,  determine  whether  the  indorse- 
ment is  a  genuine  one  or  not.  The  fact  that  the  payee  is  a 
non-existing  person  does  not  increase  the  liability  of  the  bank 
to  be  deceived  by  the  indorsement  The  fact  is,  that  an  ordi- 
narily prudent  banker  would  be  less  liable  to  be  deceived  into 
a  mistaken  payment  by  a  fictitious  indorsement  such  as  this 
was  than  by  a  simple  forgery.  The  determination  of  the 
character  of  any  indorsement  involves  the  ascertainment  of 
two  things:  1.  The  identity  of  the  indorser;  and  2.  The  genu- 
ineness of  his  signature;  and  no  careful  banker  would  pay 
upon  the  faith  of  the  genuineness  of  any  name,  until  he  had 
fully  satisfied  himself  both  as  to  the  identity  of  the  person 
and  the  genuineness  of  his  signature.  Now,  a  careful  banker 
may  be  deceived  as  to  the  signature  of  a  person  with  whose 
identity  he  may  be  familiar;  but  he  is  less  liable  to  be  de- 
ceived where  both  the  signature  and  the  person  whose  signa- 
ture it  purports  to  be  are  unknown  to  him.  In  making  the 
inquiry  required  in  such  case  to  warrant  him  in  acting,  he 
will  either  learn  that  there  is  no  such  person,  or  that  no  credi- 
ble information  can  be  obtained  as  to  his  existence,  which, 
with  an  ordinarily  prudent  banker,  would  be  the  same  as 
actual  knowledge  that  there  is  no  such  person,  and  he  would 
withhold  payment,  as  he  would  have  the  right  to  do  in  such 
case.  But  still,  if  he  should  be  deceived  as  to  the  existence 
of  the  person,  be  would,  nevertheless,  require  to  be  satisfied  as 
to  the  genuineness  of  the  signature.  Of  this,  however,  he 
could  not  be  through  his  skill  in  such  matters,  and  on  which 
bankers  ordinarily  rely,  for  he  would  be  without  any  standard 
of  comparison,  and  he  could  have  no  knowledge  of  the  hand- 
writing of  the  supposed  person,  for  there  is  no  such  person. 
So  that,  if  he  acts  at  all,  it  must  be  upon  the  confidence  he 
may  place  in  the  knowledge  of  some  other  person,  and  if  he 
choose  to  act  upon  this,  and  make  instead  of  withholding  pay- 
ment, he  acts  at  his  peril,  and  must  sustain  whatever  loss  may 
ensue.  It  is  a  saying  frequently  repeated  in  The  Doctor  and 
Student,  that  **he  who  loveth  peril  shall  perish  in  it.^    In 
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other  words,  where  a  person  has  a  safe  way,  and  abandons  it 
for  one  of  uncertainty^  he  can  blame  no  one  but  himself  if  he 
meets  with  misfortune. 

The  case  of  Vagliano  Brothers  v.  Bank  of  England^  recently 
decided  in  England  by  the  court  of  appeal,  23  Q.  B.  Div.  243, 
and  called  to  my  attention  since  the  above  opinion  was  wri^ 
ten,  fully  supports  the  conclusion  we  haye  reached. 

Judgment  of  the  circuit  court  reversed,  and  that  of  the  com- 
mon pleas  afSrmed. 

Patmiht  ov  FoBttSD  CsMKS  AM  nftd«  at  fh«  risk  of  him  who  payti 
Koto  to  IfaiknialPark  Bcmk  t.  Seaboard  Batii,  11  Am.  St  Rep.  61S. 

As  io  HOW  Fab  Bahks  abb  Boubb  to  Khow  Ihdobsbkents,  and  thoir 
UAhOity  for  pajing  ohooki  vpon  which  indonemento  have  been  forged:  Levp 
T.  Bank  <^  Am&rka,  24  La.  Ann.  820;  18  Am.  Rep.  124;  SeoenA  NaUanai 
Bmkw.  Oook,  78 Pa.  81  488;  18  Am.  Repw  701»  and  noto  762;  Welik  v.  Oet- 
mmm AnmkmBtmklZ'S.  Y.  424;  28  Am.  Rop.  17A. 
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SUPREME   COUBT 

PENNSYLVANIA. 


Appbal  of  Fulmbb. 

[Ut  PaVNSTLTAVIA  0TATa,  M.] 

C^-TBHAircnr  ~  Aouauarmo  BsrwtiN  TsKAim  ni  Oomkov.  —  At  brtirw 
tenants  In  oommon  of  an  opened  and  deyeloped  slate  quarry,  the  eooi- 
pensation  whioh  the  tenant  oat  of  possession  is  entitled  te  reoeiTe  bom 
the  tenant  in  possession  taking  out  slate  is  to  be  measored  by  the  market 
ralne  of  the  slate  in  place,  or  in  a  stote  of  nature;  this  being  the  Ttloe 
of  the  royalty  or  slate-leave  which  can  be  obtained  far  the  privilege  of 
remoTing  and  manufaeturtng  the  slate  under  the  oirdumstaaosa  of  tho 


Bill  in  equity  for  an  accounting  on  behalf  of  a  tenant  in 
common  out  of  possession,  as  against  the  tenant  in  possessiony 
and  removing  slate  from  a  quarry  owned  by  them  in  common, 
<>f  the  quantity  and  yalue  of  the  slate  removed,  and  also  an 
acoounting  for  all  rents  and  profits  received  or  made  from  the 
exclusive  use,  occupancy,  and  enjoyment  of  the  oommon  prop- 
erty; and  also  for  general  relief  The  appellant  assigns  error 
in  the  decree  of  the  court  of  common  pleaa. 

Edward  Harvey^  for  the  appellant. 

R,  E,  Wrighiy  for  the  appellee. 

Gbeen,  J.  There  is  but  a  single  and  very  narrow  question 
for  decision  in  this  case.  It  is  agreed  on  both  sides  that  the 
defendant  shall  account  to  the  plaintiff  for  the  value  of  the 
slate  in  place.  But  in  the  determination  of  what  was  the  value 
of  the  slate  in  place,  the  master  adopted  one  method  and  the 
court  another.  The  master  held  that  the  value  of  the  slate  on 
the  bank,  less  the  cost  of  mining  and  putting  it  there. 
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margin  for  a  fair  and  reasonable  profit  to  the  operator,  repre- 
eented  the  value  of  the  slate  in  place,  and  therefore  charged  the 
defendant  with  the  yaluation  thus  prodaced.  The  court,  how- 
ever, held  that  the  value  of  the  royalty  or  slate-leave  which 
could  be  obtained  for  the  privilege  of  removing  and  manufac- 
turing the  slate  was  the  true  representative  of  the  value  of  the 
fllate  in  place,  and  therefore  reversed  the  finding  of  the  master, 
and  charged  the  defendant  upon  the  latter  principle.  The  dif- 
ference in  the  resulting  figures  is  very  considerable,  and  only 
one  of  the  two  methods  can  be  correct. 

The  act  of  April  26, 1850,  Pamph.  Laws,  578,  which  subjects 
tenants  in  common  in  possession  of  mineral  lands  to  account- 
ability to  their  co-tenants  for  minerals  taken  out,  provides  only 
that  the  sum  which  "may  be  justly  and  equitably  due''  shall  be 
ascertained  and  paid.  This  language  is  perhaps  sufficiently 
general  to  give  rise  to  different  views  as  to  what  sum  it  is  that 
"  may  be  justly  and  equitably  due"  in  any  given  case,  and  the 
solution  of  the  question  depends  somewhat  upon  the  circum- 
stances of  the  particular  case,  and  somewhat  upon  the  true 
character  of  the  relation  existing  between  the  parties.  If  the 
relation  were  one  of  partnership,  of  course  the  accounting 
partner  would  be  responsible  for  whatever  profit  he  might 
realize  out  of  his  dealing  with  the  partnership  property.  In 
that  view  of  the  case  the  master's  measure  of  liability  would 
be  certainly  correct  in  any  event,  and  doubtless  a  still  more 
rigid  accounting  than  he  applied  would  have  to  be  enforced. 
But  the  relation  of  tenants  in  common  of  land  is  not  in  any 
eense  a  relation  of  partnership.  The  tenant  in  possession  may 
lawfully  remain  in  possession,  and  may  take  minerals  or  other 
valuable  products  for  his  own  advantage.  His  ownership  is 
such  that  he  cannot  take  his  own  share,  without  also  at  the 
same  time  and  by  the  same  act  taking  the  share  of  his  co- 
tenant  But  in  mining  operations  there  is  always  more  or  less 
expense  and  risk  which  must  necessarily  be  incurred  by  the 
person  who  conducts  them.  The  tenant  out  of  possession  in- 
curs none  of  the  risk  or  expense  when  the  mining  operations 
are  conducted  exclusively  by  the  tenant  who  is  in  possession. 
Nevertheless,  he  is  entitled  to  be  compensated  for  the  appro- 
priation by  his  co-tenant  in  possession  for  his  proportion  of  the 
mineral  taken  by  the  latter,  whether  the  appropriation  be 
profitable  or  otherwise  to  the  taker. 

This  view  of  the  subject  simplifies  and  narrows  the  scope  of 
ths  Miquiry.  For  the  thing  taken  is  mineral  in  plaoOi  as  it  li< 
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ID  a  state  of  nature.  It  is  this  of  which  the  tenant  out  of  pos< 
session  is  deprived,  and  it  is  this  for  which  he  ought  to  be 
compensated.  Where  the  mineral  land  has  never  been  de- 
veloped, and  no  mines  or  quarries  have  been  opened,  the  fair 
market  value  of  the  mineral  in  place,  which  would  be  the 
value  of  the  privilege  of  removing  it,  in  view  of  all  its  special 
droumstances,  would  represent  the  true  measure  of  compen- 
sation to  the  owner.  Bo,  too,  if  the  land  were  fully  developed 
and  mines  or  quarries  opened,  and  all  the  expenses  incurred 
which  enable  the  operator  to  proceed  at  once  to  the  taking  of 
the  mineral,  the  value  of  the  mineral  in  place,  ready  to  be 
taken,  would  be  enhanced  by  these  considerations,  and  the 
price  of  the  privilege  of  taking  it  in  such  circumstances  would 
also  represent  the  measure  of  compensation.  It  is  manifest 
that  in  conducting  this  inquiry  in  a  litigated  case  regard 
should  be  had  to  all  the  circumstances  of  the  particular  case, 
and  the  evidence  should  be  directed  to  the  special  instance  of 
the  mine  or  quarry  in  question. 

A  reading  of  the  testimony  taken  before  the  master  shows 
that  this  is  precisely  what  was  done  in  the  present  case.  On 
the  part  of  the  defendant  a  number  of  witnesses,  all  of  them 
having  competent  knowledge  of  the  property,  and  being 
themselves  engaged  in  the  same  business,  and  thoroughly 
qualified  to  speak  of  the  value  of  the  privilege  of  removing 
the  slate  from  this  particular  quarry,  testified  to  their  opinion 
of  the  value  of  that  privilege  as  represented  by  a  fixed  price 
for  the  several  kinds  of  slate  produced.  They  took  into  theit 
view  all  the  circumstances  of  advantage  and  disadvantage  in 
mining,  preparing,  and  marketing  the  slate  taken,  and  ex* 
pressed  their  results  in  definite  figures.  Reviewing  carefully, 
and  as  we  think  correctly,  the  whole  of  this  testimony,  the 
learned  court  below  determined  upon  certain  values  for  school* 
slate,  roofing-slate,  and  mantel  and  blackboard  stock  taken 
out,  and  embodied  them  into  a  resulting  decree,  the  funda- 
mental idea  of  which  was,  that  they  represented  the  royalty  or 
slate-leave  at  which  the  quarry  could  have  been  let.  For  the 
legal  correctness  of  this  treatment  of  the  subject,  the  case  oi 
NeePs.  Appeal^  8  Pa.  St.  66,  was  referred  to,  and  it  appears  to 
support  the  reasoning  of  the  court  and  the  defendant's  conten- 
tion. We  think,  moreover,  it  is  the  just  and  equitable  method 
of  determining  the  value  of  the  slate  in  place,  when  compensa- 
tion for  its  removal  is  claimed  by  a  tenant  out  of  possession 
against  a  co-tenant  in  possession. 


PW 
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The  learned  master  reached  a  different  conclusion  as  to  the 
manner  of  determining  the  yalue  of  the  slate  in  place,  inflo- 
enced  largely  by  the  decision  of  this  court  in  the  case  of  CoU' 
man*8  Appeal^  62  Pa.  St.  252.  An  examination  of  that  case, 
however,  proves  that  it  was  altogether  exceptional  in  its  char- 
acter, and  was  expressly  limited  to  the  particular  facts  under 
consideration.  The  general  principles  stated  in  the  opinion 
are  in  entire  harmony  with  the  views  herein  expressed.  Thus 
Mr.  Justice  Sharswood,  in  delivering  the  opinion,  said:  "The 
value  of  the  ore  in  place  is  therefore  the  only  just  basis  of 
account.  That  is  the  same  as  the  value  of  the  ore-leave;  that 
is  what  the  right  to  dig  and  take  the  ore  is  worth."  He  then 
inquires:  '*  But  how  is  the  value  of  the  ore-leave  to  be  ascer* 
tained?"  He  proceeds  to  review  the  special  facts  of  the  case, 
and  says  that  the  value  of  the  ore  at  the  pit's  mouth  depends 
upon  its  quality,  its  proximity  to  the  furnace  where  it  is  to  be 
used,  and  the  means  of  transportation;  that,  in  addition  to 
this,  the  price  of  the  ore-leave  will  be  influenced  by  the  ex- 
pense and  risk  of  mining;  that  the  price  paid  for  ore-leave  in 
other  mines  affords  no  criterion  for  this;  that  no  sales  of  Corn- 
wall ore-leave  had  ever  been  made,  and  that  no  evidence  was 
given  before  the  master  as  to  what  ore-leave  from  this  bank 
would  have  commanded  on  the  market.  He  adds  that  the 
master  arrived  at  the  value  of  the  ore  in  place  by  ascertaining 
its  value  at  the  pit's  mouth  and  then  deducting  from  that  the 
cost  of  mining,  and  says:  "We  cannot  see  that  under  all  the 
circumstances  any  more  just  and  equitable  mode  could  have 
been  adopted."  But  he  takes  care  to  say  further:  "We  do  not 
mean  to  say  that  it  would  hold  in  any  other  case  than  the  one 
now  before  the  court;  certainly  not  where  the  mining  is  ex- 
pensive and  hazardous But  the  case  of  the  Cornwall 

ore-banks  is  very  different  and  very  peculiar.  Very  little  out- 
lay of  capital  was  required.  The  wages  of  day-laborers,  and 
the  pick-ax  and  shovel,  with  occasional  charges  of  powder  for 
blasting,  made  up  all  that  was  provided.  The  returns  were 
immediate;  the  ore  was  removed  to  be  used  or  sold  as  soon  as 
loosened.  No  personal  skill  or  superintendence  by  the  tenants 
in  common  was  shown,  and  whatever  was  necessary  was 
hired  and  allowed  in  the  cost  of  mining."  The  whole  ten* 
dency  of  the  opinion  was  to  show  that  there  was  no  substantial 
difference  between  the  value  of  the  ore  in  place  and  its  value 
at  the  pit's  mouth,  except  the  mere  cost  of  digging  and  of  re* 
moving  it  from  the  one  place  to  the  other.    This,  added  to  the 
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laot  that  there  never  had  been  any  ealee  of  ore-leave  at  the 
Cornwall  banks,  and  no  proof  of  the  opinions  of  experts  as  to 
what  such  ore-leave  was  worth,  impelled  the  adoption  of  the 
principle  npon  which  the  value  of  the  ore-leave  was  deter- 
mined. There  was  in  fact  no  other  method  which  could  have 
been  adopted  in  that  case  under  the  evidence  on  the  record. 

In  the  present  case,  it  is  only  necessary  to  note  the  fact  that 
abundant  evidence  was  given  as  to  the  value  of  the  royalty  or 
slate-leave  in  this  particular  quarry  by  very  experienced  per- 
sons who  knew  it  well,  and  had  long  been  engaged  in  the  same 
business;  and  the  further  fact  that  the  value  of  the  slate  on 
the  bank  included,  in  addition  to  the  cost  of  severance  and  re- 
moval, the  cost  also  of  splitting,  dressing,  and  piling  the  roofing- 
slate,  and  splitting  the  school-slate  and  mantel  and  black- 
board stock.  In  addition  to  this,  personal  skill  and  superin- 
tendence were  required.  As  to  the  roofing-slate,  the  whole 
profit  of  manufacture  thus  enters  into  its  cost  on  the  bank, 
and  a  portion  of  that  profit  enters  into  the  cost  of  the  school- 
slate  and  other  stock.  It  follows  that,  if  the  method  adopted 
by  the  master  is  pursued,  the  plaintiff  would  recover,  in  addi- 
tion to  the  real  value  of  the  slate  in  place,  a  share  of  the  profits 
of  carrying  on  the  business  without  being  subject  to  the  risks 
or  possible  losses  which  might  accrue,  and  this  we  think  would 
not  be  just  and  equitable.  The  amounts  allowed  by  the  court 
are  very  fair  and  liberal  to  the  plaintiff,  under  all  the  evidence, 
and  he  has  no  just  cause  of  complaint. 

The  case  of  Ege  v.  Kille^  84  Pa.  St  833,  was  not  a  proceed- 
ing between  tenants  in  common,  but  an  action  of  trespass  for 
mesne  profits,  and  therefore  a  rather  more  stringent  rule  of 
accounting  would  be  applicable  to  its  facts.  But,  in  addition 
to  that  consideration,  it  was  a  case  of  iron-ore  mining,  and 
came  practically  within  the  exceptional  doctrine  of  Coleman*$ 
Appeal,  iupra^  which  it  simply  followed.  That  doctrine,  how- 
ever, as  we  have  seen,  has  no  general  application,  and  is  not 
controlling  in  cases  circumstanced  like  the  present. 

The  decree  of  the  court  below  is  afSrmed,  and  appeal 
missed,  at  the  cost  of  the  appellant 


Oo-TKrANor — Aooomrrafo  bbtwxbn  thi  Oo-riHAim.  ^Wbert  mm  tn- 
ant  iu  common  occnpiet  and  oaltiTates  the  oommon  estate  to  the  exclosioa 
of  hie  oo-tenanta»  they  may  oaU  him  to  an  aoooonting  for  their  share  of  rents 
and  profits:  BM  v.  Bird,  16  Fla.  424;  21  Am.  Rep.  296;  Kecm  t.  ConneU^ 
26  Minn.  222;  88  Am.  B^.  458;  Anmlf  y.  De  8am8$m^  2A  &  C.  407;  4  Am. 
St.  Rep.  728b  and  note;  AOiNMy  ▼.  BoUowx^,  07  Mo.  828;  10  Am.  Si.  Bofw 
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SW;  note  to  JRsr^  ▼.  IVtoMi;  78  Am.  Deo.  695-468.  B^  Ifao  OMum  kw.  a 
oo-tenanfc  is  not  anawonble  ezoepfc  for  rente  and  proite  1^  him  leoeiTed.  He 
has  a  perfect  right  to  powew,  occopy,  ealtiyate,  and  make  profite  oat  of  tlie 
laada  of-  the  oo-tenanoy,  and  to  retein  sneh  profite  when  mad%  provided  he 
doee  not  oaet»  er»  after  demand,  exdode,  his  oo-tenante  from  pQeeeeBiion  and 
the  right  to  make  profite  also:  Freeman  on  Cotenanoy  end  FartitioiB»  mm^ 
874-276u 


BrOWKFIBLD    V.    HUGHHS. 

[US  PBHHSTLVAiriA  STATB,  IM.] 

Hiauouicui— iHSTBVcnoirs.  — In  an  action  to  leoorer  damages  for  faijniy 
from  an  engine,  the  jnry  is  properly  instrocted  that  "  the  harden  was  on 
phintiff  to  show  a  negligent  act  of  the  defendant  whioh  was  the  proxi- 
mate oanse  of  the  injury  ";  and  that  "nnless  the  omission  to  hare  aplal- 
tem  erected  aroond  the  engine  was  the  proximato  oanse  of  the  iqjary," 
the  plaintiff  coald  not  reoover.  It  was  also  held  proper,  in  this  case,  to 
refuse  to  charge,  the  evidence  heing  conflicting,  "that  there  is  no  eri* 
dence  in  this  case  that  the  omission  to  ereet  the  platform  was  the  prosxi* 
mato  canse  of  the  injury." 

Fuupnro  ahd  PnAoncs—  Iiisnvoriov&  -«-  Whbbs  Btidxkos  n  Gohiuoiw 
na,  the  jnry  should  not  he  instructed  that  the  Terdict "  most  he  for  the 
defendant." 

Kbquoimos — LiABiUTT  VKOM  UsiHa  Divicmri  MAdHnriRT.  ~  While,  as 
a  general  rule,  an  employee  who  oontinnee  to  use  machinery  which  he 
knows  to  be  dangerous  tokes  upon  himself  the  risk  of  any  accident  thai 
may  result  therefrom,  still,  if  such  employee,  in  pursuance  of  the  prom- 
ise of  his  employer  to  remedy  the  defect,  and  when  the  risk  is  not  such 
as  to  threaten  immediate  danger,  continues  in  his  employment^  and  is 
without  fault  on  his  part,  the  employer  is  liable. 


Cass  to  recover  damftgee  for  personal  injuries  resulting  from 
negligence.  Hughes  was  employed  to  run  an  engine  for  Brown- 
field,  and  it  was  his  duty  to  test  the  temperature  of  the  journals, 
and  especially  the  crank-pin  of  the  piston  on  the  engine  every 
few  minutes.  This  crank-pin  was  five  feet  from  the  floor, 
while  Hughes  was  five  feet  four  inches  in  height,  and  from  the 
peculiar  way  in  which  the  foundation  of  the  engine  was  built, 
it  was  necessary  for  him  to  lean  over  eight  or  nine  inches  in 
testing  the  erank-pin,  and  while  so  engaged,  though  there  was 
a  guard-rail  three  and  one  half  feet  high  around  the  engine, 
his  hand  was  caught  and  crushed  in  the  machinery  of  the 
engine.  Hughes's  evidence  tended  to  show  that,  several  times 
before  the  accident,  he  had  called  the  attention  of  Brownfield 
and  his  superintendent  to  the  necessity  of  a  platform  about  the 
engine,  and  had  requested  them  to  build  it.  This  they  prom- 
ised to  do  if  Hughes  would  continue  in  his  employment    The 
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parties  mentioned  denied  the  promise,  and  sought  to  show  that 
the  engine  was  properly  constructed  and  set  up,  and  that  build- 
ing such  a  platform  about  it  would  render  it  dangerous.  Ver- 
dict and  judgment  for  plaintiff|  and  plaintiff  in  error  takes  a 
writ  of  error  to  this  court. 

U.  Hampton  Todd^  for  the  plaintiff  in  error. 

D.  Webster  Dougherty^  for  the  defendant  in  error. 

Stbrrbtt,  J.  This  case  was  submitted  to  the  jury  in  a 
Yoluminous  charge  of  eighteen  printed  pages,  wherein  their 
attention  was  called  to  the  facts  which  it  was  claimed  the  evi* 
dence  tended  to  establish,  as  well  as  the  principles  of  law  ap- 
plicable thereto.  The  jury  by  their  verdict  found  that  the 
injury  complained  of  resulted  from  defendant's  neglect  of 
duty,  and  that  plaintiff  below  was  not  guilty  of  contributory 
negligence.  It  would  be  a  waste  of  time  to  review  either  the 
evidence  or  the  principles  of  law  applicable  to  the  case.  The 
facts  which  the  former  tended  to  prove  have  been  settled  by 
the  verdict,  and  as  to  the  latter,  they  have  been  so  well  set- 
tled by  repeated  decisions  of  this  court  that  discussion  of  them 
is  unnecessary. 

There  is  no  complaint  as  to  the  admission  or  rejection  of 
evidence;  but  it  is  claimed  the  evidence  was  insufficient.  The 
last  specification  of  error  is  to  the  refusal  of  the  court  below 
to  instruct  the  jury  that,  under  the  evidence,  their  verdict 
'^must  be  for  the  defendant."  From  a  careful  perusal  of  the 
testimony  submitted  to  us,  we  think  the  court  was  clearly 
right  in  refusing  to  so  instruct  the  jury.  The  evidence,  which 
was  somewhat  conflicting,  was  quite  sufficient  to  carry  the  case 
to  the  jury  on  the  questions  of  negligence  and  contributory 
negligence  involved  in  the  issue. 

Nor  was  there  any  error  in  the  refusal  of  the  court  to  charge, 
as  further  requested  by  defendant  below,  vis.:  *^There  is  no 
evidence  in  this  case  that  the  omission  to  erect  the  platform 
was  the  proximate  cause. of  the  injury."  The  facts  upon 
which  that  question  depended  were  solely  for  the  determina- 
tion of  the  jury,  and  were  properly  submitted  to  them.  In 
his  fifth  and  sixth  points,  defendant  below  requested  the 
learned  judge  to  charge  as  follows,  on  the  subject  of  proximate 
cause:  ^^The  burden  is  on  the  plaintiff  to  show  a  negligent  act 
of  the  defendant  which  was  the  proximate  cause  of  the  injury, 
and  fjEkiling  to  do  so,  the  verdict  should  be  for  defendant";  and 
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^unless  the  omission  to  have  a  platform  erected  around  the 
engine  was  the  proximate  cause  of  the  injury,  the  plaintiff  can- 
not recover/'  Both  of  these  propositions  were  affirmed,  and 
the  jury  must  have  found  that  the  omission  to  have  Ihe  plat- 
form erected  around  the  engine  was  in  fact  the  proximate 
cause  of  the  injury.  In  view  of  the  fact  that  there  was  abun- 
dant evidence  of  such  omission  on  the  part  of  defendant,  it 
would  have  been  error  to  withdraw  the  question  from  the  jury. 
The  sixth  and  seventh  specifications  are  not  sustained. 

The  subjects  of  complaint  in  the  first  and  second  specifica- 
tions, respectively,  are  portions  of  the  general  charge.  We 
fail  to  discover  any  error  in  either  of  these  excerpts,  especially 
when  they  are  considered,  as  they  should  be,  in  connection 
with  other  parts  of  the  general  charge. 

The  learned  judge's  answer  to  the  points  recited  in  the  third 
and  fourth  specifications  of  error,  when  considered  in  connec- 
tion with  what  he  said  on  the  same  subject  in  the  body  of  his 
charge,  is  substantially  correct.  As  a  general  rule,  it  is  true 
that  an  employee  who  continues  to  use  a  machine  which  he 
knows  to  be  dangerous  takes  upon  himself  the  risk  of  any  ac- 
cident that  may  result  therefrom;  but  that  principle  has  its 
qualifications,  one  of  which  is,  that  if  the  employee,  in  pursu- 
ance of  the  promise  of  his  employer  to  remedy  the  (jefect,  and 
the  risk  be  not  such  as  to  threaten  immediate  danger,  con- 
tinue in  his  employment  and  be  injured,  without  fault  on  his 
part,  the  employer  may  be  liable.  That  exception  to  the  gen- 
eral rule  is  recognized  in  several  cases,  among  which  is  Pai» 
terson  y.  Pittsburg  etc.  R,  R.  Co.^  76  Pa.  St.  394,  18  Am.  Rep. 
412,  in  which  it  is  said:  "But  when  the  servant,  in  obedience 
to  the  requirement  of  the  master,  incurs  the  risk  of  machinery, 
which,  though  dangerous,  is  not  so  much  so  as  to  threaten 
immediate  injury,  or  where  it  is  reasonably  probable  it  may 
be  safely  used  by  extraordinary  caution,  the  rule  is  difierent. 
In  such  case  the  master  is  liable  for  a  resulting  accident." 
The  facts  of  the  present  case,  we  think,  fairly  bring  it  within 
that  exception  to  the  general  rule. 

The  fifth  specification  of  error  is  not  sustained.  The  answer 
therein  complained  of  is  free  from  error.  There  appears  to  be 
nothing  in  the  record  that  requires  a  reversal  of  the  judgment. 

Judgment  affirmed.  ^^^__ 

Kiouauici  n  Always  a  QuxsnoM  ov  Fact  for  th«  Jury  when  then  Is 
a  rabstaatiil  oonflict  in  the  eridenoe  with  respect  thereto:  Ttikerom  ▼•  8L 
Jmtfk  ele.  JTy  Cb.,  08  Mo.  74;  14  Am.  St  Rep.  617,  and  note. 
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• 

OomnuBOTOsr  9BQLioxir<ni  of  a  pUintiir  mutt  b«  tlM  proziaiate  oftUM  «C 
Ids  injuMf  befort  it  wiU  bw  a  rMorery  by  him:  DidbM  t.  HolHmer,  IfS 
Fr.  St  421;  10  Am.  St  Bsp.  688;  and  note;  oompwo  fToilT.  Wmrd^  TI  Io«i» 
828;  14  Am.  St  Bop.  28^  aad  note  288;  287»  for  inotonooi  of  prazuuifte 
o«»M  of  uijiirioi. 

BuBDXM  09  Fboov  dt  NwuoBnni  Gaab  ii  vpon  him  who  aUogeo  b«^- 
gmoo:  Blomekard  t.  Zdfe  i9Aort  ete.B^p  Cx.  126  HI.  416;  9  Am.  BL  Bep.  680; 
and  particularly  note  637,  638. 

Mastbh  akd  Sibyaht.^A  oeryant  who  niot  a  dofoetiTo  instrttmenl; 
after  having  oomplainad  to  hie  maater  aa  to  iti  nnfitnem  and  dofeeti^  relyng 
upon  the  maeter'a  promiae  to  famish  a  better  and  snitable  instniinfl&t»  osa 
reooTor  damages  for  injuries  rssulting  from  the  use  of  sndi  instnuneat< 
Smukam  Kanaa$  B'p  (h.  r.  Oroktr,  41  Kan.  747;  18  Am.  8k  &ep.  180;  note 
to  Ekkm<md  He.  B'p  Oo.  t.  NarmmU,  10  Id.  836. 


Stbawbridqe  V.  Bbadfobb. 

113B  Pbmhbyltamia  8TAT1,  90S.J 

NMUOKiroB  Of  MiNOB^P&mmpnoN.~A  boy  thirteen  years  aad  fonr 
months  old  has  not  attained  an  age  when  soffioient  oapaeity  to  be  een- 
sible  of  danger  and  to  avoid  it  is  presamed. 

OoinrBiBUTOBT  NaouosNOB  or  Mikob  Bmplotbb. — The  oapaeity  of  a  minor 
employee  aged  thirteen  years  and  foor  months  is  the  meaanre  of  his  re- 
sponsibility; and  if  he  has  not  the  ability  to  foresee  and  avoid  the  danger 
to  which  he  may  be  exposed,  negligenoe  will  not  be  imputed  to  him  if  he 
vnwittingly  exposes  himseU  to  danger,  but  his  employer  will  be  held 
answerable. 

CoBTBiBirroBT  NioiiiaKHOB  or  Mimob  BnpLOTBB-^Qinvnox  iob  Jvbt.  — 
When  employee  aged  thirteen  years  and  foor  months  is  charged  with 
oontribntory  negligence,  the  question  as  to  whether  he  had  soffioient  un- 
derstanding to  comprehend  and  guard  against  the  peril  he  was  in  ia  lor 
the  jury  under  all  of  the  circumstances  of  the  ease. 

TES8PA88  by  a  minor  employee  aged  thirteen  yean  and 
fonr  months  to  recover  damages  for  personal  injuries  sus- 
tained through  the  negligence  of  defendants.  Verdict  tot 
plaintiff.     Defendant  assigns  error. 

Tkomas  Learning^  Jr.^  for  the  plaintiffs  in  error. 

RufuB  E.  ShapUy  and  EUi$  Am€$  BaUard^  tor  the  defendant 
in  error. 

McCoLLUM,  J.  There  was  ahundant  CTidence  to  carry  this 
case  to  the  jury  on  the  question  of  the  alleged  negligenoe  ot 
the  defendants  in  failing  to  provide  a  reasonably  safe  elevator 
for  the  uses  required  of  the  one  on  which  the  plaintiff  was  in* 
Jured.  This  elevator  was  constructed  for  the  purpose  of  oar- 
lying  fireight.    Two  sides  of  it  were  without  guards  of  any 
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description.  It  ran  in  an  aperture  the  sides  of  which  were 
ten  and  a  half  inches  distant  from  the  platform,  and  into 
which,  at  each  floor,  nnheveled  sills  projected  eight  and  three 
qaarter  inches.  It  was  operated  by  the  defendants  for  the 
doable  purpose  of  transporting  their  freight  and  their  em- 
ployees. From  thirty  to  one  hundred  delivery-boys  were  re- 
quired to  use  it,  in  entering  and  departing  from  the  basement 
of  the  building,  where  they  were  stationed,  and  in  passing 
from  the  basement  to  the  upper  floors  in  the  performance  of 
the  tasks  assigned  them.  A  number  of  persons  acquainted 
with  the  construction  and  use  of  elevators  testified  that  this 
was  not  a  reasonably  safe  one  for  the  transportation  of  these 
boys,  and  this  evidence  was  not  answered.  An  unsuccessful 
attempt  was  made  by  the  defendants  to  show  that,  in  estab- 
lishments like  theirs,  freight-elevators  were  generally  used  as 
this  was;  but  there  was  no  effort  to  prove  that  it  was  proper 
and  safe  to  so  use  them.  Certainly,  upon  this  evidence,  the 
court  could  not  say  that  the  defendants  had  discharged  their 
whole  duty,  and  were  guiltless  of  negligence  in  the  particular 
complained  of. 

It  is  claimed,  however,  that  the  plaintiff's  own  negligence 
contributed  to  his  injury,  and  prevents  a  recovery,  and  that 
the  court  should  have  so  instructed  the  jury.  But  it  must  be 
borne  in  mind  that  this  plaintiff  had  not  attained  the  age 
when  sufficient  capacity  to  be  sensible  of  danger  and  to  avoid 
it  is  presumed:  NagU  v.  Alleghany  etc.  R,  R.  Co,^  88  Pa.  St 
85;  82  Am.  Rep.  413.  A  boy's  capacity  is  the  measure  of  his 
responsibility;  and  if  he  has  not  the  ability  to  foresee  and 
avoid  the  danger  to  which  he  may  be  exposed,  negligence  will 
not  be  imputed  to  him,  if  he  unwittingly  exposes  himself  to 
it:  Philadelphia  etc.  Ry  Co.  v.  Hassard,  75  Pa.  St.  867;  Cri9- 
eey  v.  HestonvUle  etc.  Ry  Co.^  75  Id.  86.  When  an  infant  who 
has  not  reached  the  age  of  discretion  is  charged  with  concur- 
rent negligence,  it  becomes  important  to  inquire  if  he  had 
sufficient  understanding  to  comprehend  and  guard  against  the 
peril  he  was  in;  and  this  matter  is  ordinarily  to  be  consid- 
ered by  the  jury,  in  connection  with  the  other  circumstances 
of  the  case,  and  under  proper  instructions  from  the  court  It 
is  true  that  in  Potior  v.  Albrightotiy  93  Id.  475,  it  was  said 
that  ^*the  conduct  of  the  boy  presented  a  case  of  contributory 
negligence";  but  there  is  nothing  in  the  report  of  the  case  to 
indicate  that  the  question  raised  here  was  suggested  or  con- 
1;  and  as  it  was  distinctly  ruled  that  the  defendants 
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had  discharged  their  whole  duty  to  the  plaintiff,  and  the  act 
which  constituted  the  alleged  negligence  was  that  of  a  fellow- 
servant,  it  was  unnecessary  to  inquire  into  the  conduct  or 
ability  of  the  plaintiff,  as  affecting  his  right  to  recover.  The 
decision  in  MUUr  y.  Railroad  Co.^  2  Pa.  8up.  Ct.  Dig.  67,  was 
by  a  divided  court,  and  within  the  rule  laid  down  in  Nagle  v. 
Alleghany  etc.  R.  R,  Co,^  tupra.  In  the  present  case,  it  was 
proper  and  important  to  consider  the  plaintiff's  own  testimony 
as  to  his  knowledge  of  the  elevator,  and  the  danger  to  which 
he  was  exposed  when  riding  upon  it;  but  this,  we  think,  was 
for  the  jury,  in  connection  with  the  other  evidence. 

We  are  of  opinion  that  the  question  of  the  alleged  contribu- 
tory negligence  of  the  plaintiff  was  not  a  question  of  law  for 
the  court,  but  of  fact  for  the  jury,  and  that  it  was  properly 
submitted. 

Judgment  affirmed. 

Kboliosmob  of  iNVAim.  —  The  mle  of  oontrflnitorj  negligenoe  U  not  to 
be  applied  againet  ohildren  tm  it  applies  againct  adults.  O^ildren  most  use 
ordinary  oare  to  eeeape  injury;  bat  ordinary  eare  in  cbildren  is  that  eare 
which  children  of  the  same  age,  of  ordinaiy  pmdenoe,  generally  ezeroisev 
under  circumstances  of  a  similar  character:  SoUkig  Mill  Oa,  t.  Carrigam^  46 
Ohio  St.  283;  anttf  p.  596,  and  note;  but  children  employees  cannot  ignore 
the  instructions  of  their  superiors  to  guard  themselves  ttom  apparent  dan- 
gers consequent  upon  their  employment:  SmUh  t.  Irwim,  61  K.  J.  Lb  807;  14 
Am.  St  Bep.  699. 

OonTRiBUTORr  Nbouobtoi  of  ▲  Child  is  generslly  a  question  of  laot  to 
be  left  to  the  Jury  for  determination:  WeitbrookY.  MobUteic.  B.  R,  Cb^,  66 
Hiss.  560;  14  Am.  St  Rep.  567,  aad  extended  note  as  to  what  neglige&oe  tm 
the  part  of  aa  infiuit  will  bar  his  reeorery  for  persona]  injuiisi. 


FoBBPAUGH  V.  Dblawabb  BTa  R  R  Ca 

[UB  PSHVSTLTAIIIA  BfATM,  SI7.J 

ComaaunAL  Ljlw — Oaionf  of.  — Tliere  is  no  such  thing  as  general  eommer> 
eial  or  general  common  law,  separate  or  irrespeotiTeof  a  particular  statSb 
or  government^  whoee  authority  makes  it  law.  Cdmmerdal  law  exists 
only  in  name,  and  the  sanction  given  its  prindples  by  their  adoption  by 
the  courts  of  the  difterent  states. 

Oohfuot  of  Laws.  —  DnniionoM  aarwaiN  Bhidivq  BivBor  of  DaomoHS 
ON  ComnaczAL  Law,  and  on  statutes  made  by  the  supreme  oonrt  of  the 
United  States,  is  utterly  untenable.  The  law  declared  by  state  oonrts 
to  govern  on  oommerdal  oontracts  made  within  their  jurisdictifla  is  oon> 
elusive  everywhere^  and  just  as  binding  as  decisions  on  statutes. 

CtovLior  OF  Laws.  —  Tauditt  of  a  Comtraot  should  bi  DnsBMiraB 
by  the  laws  ef  the  state  in  which  it  was  made  and  was  to  be  performed. 
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CoNfLiOT  or  Laws.  —  Coarts  will  enforce  contracts  valid  by  the  laws  of  the 
state  or  country  wherein  they  were  made,  unless  they  are  injurious  to 
the  intereets  of  the  oitisena  of  the  etate  wherein  the  remedy  is  nought. 

CoivnjOT  OF  Laws.  —  A  contract  made  with  a  common  carrier  in  New  York, 
and  to  be  performed  in  that  state,  releasing  the  carrier  from  responsibil- 
ity, for  negligence,  will  be  enforced  in  this  state;  and  if  no  recovery  can 
be  had  under  snoh  contract  in  New  York,  none  will  be  permitted  in  the 
conjpts  of  this  stattt. 

« 

John  O.  Johmon  and  John  A.  Broum^  for  the  plaintiff  in  error. 

Lawrence^  LewU^  JV.,  Hampton  L.  Carson^  and  J.  Bayard 
nry^  for  the  defendant  in  error. 

Mitchell,  J.  Plaintiff,  being  the  proprietor  of  a  circus, 
made  a  special  contract  with  defendant  for  the  transportation 
of  a  number  of  his  own  cars,  upon  certain  conditions  and 
terms,  elaborately  set  out  in  writing,  among  which  was  a  stipu- 
lation that  in  consideration  that  the  service  was  to  be  per- 
formed *'  for  much  less  than  the  ordinary,  usual,  and  legal 
rates  charged  other  parties  for  a  like  amount  of  transporta- 
tion," the  plaintiff  released  the  defendant  from  all  liability 
for  or  on  account  of  loss,  damage,  or  injury  to  any  of  the  ani- 
mals, property,  or  things  thus  transported,  "  although  such 
loss,  damage,  or  injury  may  be  caused  by  the  negligence  of 
the  [defendant],  its  agents  or  employees.''  Damage  having 
occurred  by  the  negligence  of  defendant,  plaintiff  brought  this 
suit,  and  the  sole  question  before  us  is,  whether  it  can  be  main- 
tained in  the  face  of  the  stipulation  iEtbove  set  forth. 

The  contract  was  made,  was  to  be  performed,  and  the  al- 
leged breach  occurred  in  New  York.  No  possible  element  was 
wanting,  therefore,  to  make  it  a  New  York  contract.  It  is 
admitted  that  in  New  York  the  stipulation  is  valid,  and  this 
action  could  not  be  maintained:  Cragin  v.  New  York  C.  R.  R. 
Co,j  51  N.  Y.  61;  10  Am.  Rep.  659;  Mynard  v.  Syracwe  etc. 
R.  R,  Co.,  71  N.  Y.  180;  Wilson  v.  New  York  etc,  R.  R.  Co,,  97 
Id.  87.  Why,  then,  should  plaintiff,  by  stepping  across  the 
boundary  into  Pennsylvania,  acquire  rights  which  he  has  not 
paid  for,  and  his  contract  does  not  give  him? 

It  is  argued  that  the  validity  of  this  contract  is  a  question 
of  commercial  law,  and  therefore  the  mere  decisions  of  the 
New  York  courts  are  not  binding,  and  in  the  absence  of  any 
statute  in  New  York  expressly  authorizing  such  a  contract, 
the  courts  of  this  state  must  follow  their  own  views  of  the 
commercial  as  part  of  the  general  common  law,  though  dif* 

Air.  Sr.  Rbp..  Vol.  XV.— 4< 
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lerent  views  may  be  held  as  to  such  law  by  the  courts  of  New 
York. 

This  is  the  main  argument  of  the  plaintiff,  and  as  it  is  one 
which  is  frequently  advanced,  and  affects  a  number  of  impor- 
tant questions,  it  is  time  to  say  plainly  that  it  rests  upon  an 
utterly  inadmissible  and  untenable  basis.  There  is  no  such 
thing  as  a  general  commercial  or  general  common  law,  sepa- 
rate from  and  irrespective  of  a  particular  state  or  government 
whose  authority  makes  it  law.  Law  is  defined  as  a  rule  pre- 
scribed by  the  sovereign  power.  By  whom  is  a  general  com- 
mercial law  prescribed?  and  what  tribunal  has  authority  or 
recognition  to  declare  or  enforce  it  outside  of  the  local  juris- 
diction of  the  government  it  represents?  Even  the  law  of 
nstions,  the  widest-reaching  of  all,  is  a  law  only  in  name.  It 
has  but  a  moral  sanction,  and  the  only  tribunal  that  under- 
takes to  enforce  it  is  the  armed  hand,  the  ultima  ratio  regum. 
The  so-called  commercial  law  is  likewise  a  law  only  in  name. 
Upon  many  questions  arising  in  the  business  dealings  of  men, 
the  laws  of  modern  civilized  states  are  substantially  the  same^ 
and  it  is  therefore  common  to  sav  that  such  is  the  commercial 
law,  but,  except  as  a  convenient  phrase,  such  general  law  does 
not  exist.  There  must  be  a  state,  or  government,  of  which 
every  law  can  be  predicated,  and  to  whose  authority  it  owes 
its  existence  as  law.  Without  such  sanction,  it  is  not  law  at 
all;  with  such  sanction,  it  is  law  without  reference  to  its  origin 
or  the  concurrence  of  other  states  or  people.  Such  sanction 
it  is  the  prerogative  of  the  courts  of  each  state  itself  to  de- 
clare. Their  jurisdiction  is  final  and  exclusive,  and  in  this 
respect  there  is  no  distinction  between  statute  and  common 
law. 

It  is  universally  conceded  that,  as  to  statutes,  the  decisions 
of  the  state  courts  are  binding  upon  all  other  tribunals,  yet 
such  decisions  have  no  higher  sanction  than  those  upon  the 
common  law,  for  what  the  latter  determine,  equally  with  the 
former,  is  the  law  of  the  particular  state.  The  law  of  Penn- 
sylvania consists  of  the  constitution,  treaties,  and  statutes  of 
the  United  States,  the  constitution  and  statutes  of  this  state, 
and  the  common  law,  not  of  any  or  all  other  countries,  but  of 
Pennsylvania.  There  is  a  common  law  of  England,  and  a 
common  law  of  Pennsylvania  mainly  founded  thereon,  but 
with  certain  differences,  and  the  only  tribunal  competent  to 
pass  authoritatively  on  such  differences  is  a  Pennsylvania 
court    To  take  a  familiar  illustration:  In  the  United  States, 
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the  uniTertal  doctrine  has  always  been  that  the  English  colo> 
Diets  brought  with  them,  and  made  part  of  their  laws,  all  the 
common  law  of  England  that  was  not  uneuited  to  their  new 
■ituatioii.  No  part  of  the  common  law  of  England  is  better 
settled  than  the  doctrine  of  ancient  lights.  The.  court  of 
chancery  of  New  Jersey,  in  Robeson  v.  Pittenger^  18  N.  J.  L. 
57  (1888),  82  Am.  Dec.  412,  held  that  the  same  doctrine  was 
part  of  the  common  law  of  New  Jersey.  The  supreme  court 
of  Pennsylvania,  on  the  other  hand,  starting  with  the  same 
premises,  and  reasoning  on  the  same  principles,  but  proceed* 
ing  cautiously  from  the  dictum  of  Rogers,  J.,  in  Hoy  ▼.  Sterretty 
2  Watts,  331  (1834),  27  Am.  Dec.  313,  to  the  unanimous  de- 
cision of  the  court  in  Haverstick  v.  Sipe^  33  Pa.  St.  368  (1859), 
held  that  the  doctrine  of  ancient  lights  by  prescription  was 
not  part  of  the  common  law  of  Pennsylvania.  No  tribunals 
of  any  other  state  presume  to  question  that  the  common  law 
of  New  Jersey  and  the  common  law  of  Pennsylvania  differ  on 
this  point.  What  is  law  in  one  state  is  not  law  in  the  other, 
not  because  it  was  or  was  not  the  common  law  of  England, 
but  because  it  is  or  is  not  the  law  of  the  respective  states. 
And  though  it  rests  only  on  the  decisions  of  the  courts,  it  is 
none  the  less  absolutely  and  indisputably  the  law  than  if  it 
had  been  made  so  by  statute. 

I  have  purposely  selected  an  illustration  from  the  law  re- 
lating to  real  estate,  because  if  I  took  one  from  the  commercial 
law,  it  might  seem  like  assuming  the  very  question  under  dis- 
cussion. But  the  example  is  none  the  less  pertinent.  The 
point  is  the  force  of  judicial  decisions  on  the  common  law, 
and  the  assumption  that  there  is  any  tenable  basis  for  holding 
them  less  binding  upon  such  law  than  upon  statutes.  The 
so-called  commercial  law  derives  all  its  force  from  its  adoption 
as  part  of  the  common  law,  and  a  decision  on  the  commercial 
law  of  a  state  stands  upon  precisely  the  same  basis  as  a  de- 
cision upon  any  other  brancli  of  the  connnon  law.  The  only 
ground  upon  which  any  foreign  tribunal  can  question  either 
is,  that  it  does  not  agree  with  the  premises  or  the  reasoning  of 
the  court.  But  the  same  ground  would  enable  it  to  question 
a  decision  upon  a  statute,  because  a  different  construction 
seemed  to  it  nearer  the  true  intent  of  the  legislative  language, 
and  this,  it  is  universally  conceded,  no  foreign  court  can  do. 
There  is  no  difference  in  principle.  The  decisions  of  a  state 
court  upon  its  common  law  and  on  its  statutes  must  stand 
unquestioned,  because  it  is  the  only  authority  competent  to 
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decide,  or  they  must  be  alike  questionable  by  any  tribunal 
which  may  choose  to  differ  with  its  reasons  or  its  conclusion. 

It  is  not  probable  that  the  doctrine  of  such  a  distinction 
would  ever  have  got  a  foot-hold  in  jurisprudence,  and  it  would 
certainly  have  been  long  ago  abandoned  had  it  not  been  for 
the  unfortunate  misstep  that  was  made  in  the  opinion  in  Swift 
▼.  Tyson,  16  Pet.  1.  Since  then,  the  courts  of  the  United 
States  have  persisted  in  the  recognition  of  a  mythical  com- 
mercial law,  and  have  professed  to  decide  so-called  commer- 
cial questions  by  it,  in  entire  disregard  of  the  law  of  the  state 
where  the  question  arose.  It  is  argued  now  that,  as  to  such 
questions,  the  state  courts  also  have  similar  liberty.  It  would 
be  sufficient  answer  to  this  argument  that  such  a  course,  by 
reading  into  a  contract  a  new  duty  not  in  contemplation  of 
the  parties,  and  not  part  of  it  by  the  law  of  the  place  where  it 
is  made,  is,  in  principle  and  in  practical  effect,  impairing  the 
obligation  of  the  contract,  which  even  the  sovereign  power  of 
a  state  is  prohibited  from  doing.  But  we  prefer  to  rest  the 
matter  on  the  broader  ground  that  the  doctrine  itself  is  un- 
sound. The  best  professional  opinion  has  long  regarded  it  as 
indefensible  on  principle,  and  is  thus  very  recently  summed 
up  by  the  most  learned  of  living  jurists: — 

"  Questions  growing  out  of  contracts  made  and  to  be  per- 
formed in  a  state  are  decided  by  the  national  court  of  last  re- 
sort, not  in  accordance  with  the  unwritten  or  customary  law 
of  the  state  where  they  originated,  as  expounded  by  its  courts, 
but  agreeably  to  some  theoretic  view  of  a  general  commercial 
law,  which  does  not  exist,  and  is  not  to  be  found  in  the  books. 
The  state  courts,  on  the  other  hand,  adhere  to  their  own  prece- 
dents, and  do  not  consider  themselves  entitled  to  impair  the 
obligation  of  contracts  that  have  been  made  in  reliance  on  the 
principles  which  they  have  laid  down  through  a  long  series  of 
years.  The  result  is  a  conflict  of  jurisdiction  which  there  are 
no  means  of  allaying,  ....  Whether  a  recovery  shall  be  had 
on  a  promissory  note,  which  has  been  taken  as  collateral  secu- 
rity for  an  antecedent  debt,  against  a  maker  from  whom  it  was 
obtained  by  fraud,  is  thus  made  to  turn,  in  New  York,  Penn- 
sylvania, and  Ohio,  not  on  any  settled  rule,  but  on  the  tribu- 
nal by  which  the  cause  is  heard;  and  if  that  is  federal,  the 
plaintiff  will  prevail;  if  it  is  local,  the  defendant.  Such  a  re- 
sult tends  to  discredit  the  law The  enumeration  might 

be  carried  further,  but  enough  has,  perhaps,  been  said  to  show 
that  no  uniform  rule  can  be  deduced  from  the  decisions  of  the 
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English  and  American  courts  under  the  conjaiercial  law,  and 
that  the  certainty  requisite  to  justice  can  be  obtained  only  by 
following  the  local  tribunals  as  regards  the  contracts  made  in 
each  locality The  several  states  of  this  country  are  col- 
lectively one  nation,  but  they  are  as  self-governing  in  all  that 
concerns  their  purely  internal  commerce  as  if  the  general  gov- 
ernment did  not  exist;  and  when  the  will  of  the  people  of  New 
York  or  Pennsylvania  is  declared  on  such  matters,  through 
their  representatives  in  the  local  legislatures,  expressly,  or  by 
long-continued  acquiescence  in  the  rules  enunciated  by  their 
judges,  it  cannot  be  set  aside  by  Congress  short  of  an  amend- 
ment of  the  constitution.  Had  the  New  York  legislature  de- 
clared that  notes  made  and  negotiated  in  that  state  should 
follow  the  rule  laid  down  in  Coddingion  v.  Bay y.20  Johns.  637, 
11  Am.  Dec.  342,  the  federal  tribunals  would  have  been  bound 
to  carry  it  into  effect,  notwithstanding  any  attempt  of  the  na- 
tional legislature  to  introduce  a  different  principle;  and  it  is 
inconceivable  that  the  judicial  department  of  the  government 
can  exercise  a  greater  authority  in  this  respect  than  the  legis- 
lative'': Hare  on  Constitutional  Law,  1107, 1117;  and  see  Lec- 
ture 51,  passim. 

We  conclude,  therefore,  that  the  distinction  between  the 
binding  effect  of  decisions  on  commercial  law,  and  on  statutes, 
is  utterly  untenable;  that  the  law  declared  by  state  courts  to 
govern  on  contracts  made  within  their  jurisdiction  is  conclu- 
sive everywhere,  and  the  departure  made  by  the  United  States 
courts  is  to  be  regretted,  and  certainly  not  to  be  followed. 

In  entire  accordance  with  this  view  are  our  own  cases  of 
Brown  v.  Camden  etc,  R,  R.  Co.,  83  Pa.  St.  316;  and  Brooke  v. 
New  York  etc.  R.  R.  Co.,  108  Id.  630;  66  Am.  Rep.  235;  and 
the  decisions  in  Ohio:  Knowhon  v.  Erie  Ry  Co,,  19  Ohio  St 
260;  2  Am.  Rep.  395;  in  Illinois:  Pennsylvania  Co.  ▼.  Fair^ 
child,  69  111.  260;  Milwaukee  etc.  R.  R.  Co.  v.  Smith,  74  Id.  197; 
in  Iowa:  Talbott  v.  Merchants^  Dispatch  Co.,  41  Iowa,  247;  20 
Am.  Rep.  589;  Robinson  ▼.  Merchants'  Dispatch  Co.,  46  Iowa, 
470;  in  Connecticut:  Hale  v.  New  Jersey  Navigation  Co.,  16 
Conn.  539;  39  Am.  Dec.  398;  in  Kansas:  Atchison  etc.  R.  R. 
Co.  v.  Moore,  29  Kan.  632;  in  South  Carolina:  Bridger  v.  Ashe- 
ville  etc.  R.  R.  Co.,  27  S.  C.  462;  13  Am.  St.  Rep.  653;  in  Geor- 
gia:  Atlantic  etc.  i?y  Co.  v.  Tanner,  68  Ga.  390;  in  Mississippi: 
McMaster  v.  Illinois  Cent.  R.  R.  Co.,  65  Miss.  271;  7  Am.  St. 
Rep.  653;  in  Texas:  Canter  v.  Bennett,  89  Tex.  203;  Ryan  v. 
Missouri  etc.  Ky  Co.,  65  Tex.  13;  57  Am.  Rep.  689;  and  per- 
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haps  in  other  states.  I  will  not  notice  them  in  detail  further 
than  to  quote  the  terse  and  forcible  summary  made  by  Scott, 
J.,  in  Knowlton  v.  Erie  iZ'y  Co.^  iupra:  '^As  the  contract  was 
made  within  the  jurisdiction  of  New  York,  and  contemplated  no 
action  outside  of  that  jurisdiction,  it  is  clear  that  the  question 
of  its  validity  must  be  determined  solely  by  the  laws  of  New 
York.  The  rights  and  obligations  of  the  parties  to  such  a  coo- 
tract  and  in  respect  to  the  manner  of  its  execution  cannot  be 
affected  by  the  laws  or  policy  of  other  states.  If  no  cause  of 
action  arose  to  the  plaintiff  under  his  contract  when  the  acci- 
dent occurred,  the  transaction  cannot  be  converted  into  a  cause 
of  action  by  the  fact  that  the  parties  have  subsequently  come 
within  the  jurisdiction  of  Ohio.'* 

Holding,  therefore,  that  the  validity  of  this  contract  is  to  be 
determined  by  the  law  of  New  York,  as  decided  by  the  courts 
of  that  state,  is  there  any  reason  why  the  courts  of  this  state 
should  not  enforce  it?  The  general  rule  is,  that  courts  will 
enforce  contracts  valid  by  the  law  of  the  place  where  made, 
unless  they  are  injurious  to  the  interests  of  the  state  or  of  its 
citizens:  Story  on  Conflict  of  Laws,  sees.  38,  244.  The  injury 
may  be  indirect  by  offending  against  justice  or  moraliiyi  or  by 
tending  to  subvert  settled  public  policy:  2  Kent's  dan.  458; 
Gree7iweod  v.  Curtis^  6  Mass.  358;  4  Am.  Dec.  145;  BU$8  v- 
Brainardf  41  N.  H.  256.  But  this  does  not  imply  that  ooorts 
will  not  sustain  contracts  that  would  not  be  valid  if  made 
within  their  jurisdiction,  or  will  not  enforce  rights  that  could 
not  be  acquired  there.  Thus,  for  example,  the  courts  of 
Pennsylvania  have  always  enforced  contracts  for  a  higher 
rate  of  interest  than  would  be  valid  under  the  laws  of  this 
state:  Ralph  v.  Bravmy  3  Watts  &.  S.  395;  Wood  y.  KeUo,  27 
Pa.  St.  243;  Irvine  v.  Barrett,  2  Grant  Gas,  73. 

The  contract  in  the  present  case  does  not  directly  affect  the 
state  or  its  citizens  in  any  way.  Nor  is  it  in  any  way  contrary 
to  justice  or  morality.  It  may  be  doubted  whether  it  is  even 
so  far  contrary  to  the  policy  of  the  state  that  it  would  have 
been  invalid  if  it  had  been  made  here.  It  has  some  excep- 
tional features,  which,  it  is  argued,  take  it  out  of  the  ordinary 
rules  governing  the  contracts  of  common  carriers,  and  the  case 
of  Coup  V.  Wabash  etc.  Ry  Co.,  56  Mich.  Ill,  66  Am.  Rep.  374, 
is  a  strong  authority  for  that  position.  But  without  stopping 
to  discuss  that  point,  which  our  general  view  renders  imneces- 
sary,  it  is  sufficient  to  say  that,  even  if  it  would  not  have  been 
valid  if  made  here,  its  enforcement  as  a  New  York  contract 
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doee  not  in  any  way  derogate  from  the  laws  of  PennsyWania, 
or  injure  or  afTect  the  policy  of  the  state,  any  more  than  would 
a  foreign  contract  for  what  would  be  usurious  interest  here, 
and  that,  as  already  said,  the  courts  have  never  hesitated  to 
enforce. 

The  argument  of  duress  may  be  briefly  dismissed  for  want 
of  any  evidence  in  the  case  to  sustain  it.  There  is  no  evi* 
dence  that  defendant  was  unwilling  to  accept  the  ordinary 
and  usual  rates  for  the  transportation  of  plaintiff's  cars  and 
property.  If  they  had  been  offered  by  plaintiff  and  refused, 
there  might  have  been  some  ground  for  the  present  argument, 
though  in  view  of  the  peculiar  nature  of  the  property  and  the 
special  facilities  required,  even  that  is  far  from  clear.  But  in 
fact  plaintiff  got  a  large  reduction  of  rates,  and  part  of  the  con* 
aideration  for  such  reduction  was  the  agreement  that  he  should 
be  his  own  insurer  against  loss  by  accident.  There  was  noth- 
ing compulsory  about  such  a  contract,  and  plaintiff  comet 
now  with  a  very  bad  grace  to  assert  a  right  that  he  expressly 
relifiqwsbed  for  a  substuntial  consideration. 

The  learned  court  below  was  right  in  entering  judgment  Ibr 
the  defendant  on  the  facts  found  in  the  special  verdiot 

Judgment  affirmed. 


WiLUAMB,  J.,  diciSBUd,  njing:  *'  I  disaent  from  th«  JadgoMat  ia  thia 
caae,  bMSHM  I  cannot  agree  that  a  wall-aettlad  mle  of  pnblic  policy  of  thia 
oommonwoalth  miut  gira  way  to  conaidaretiona  of  mora  comity.  Tha  con- 
tract act  np  aa  a  delcnae  to  tfaii  action  ia  a  releaaa  to  a  common  carrier  from 
liability  for  ita  own  negligence.  It  ia  well  aettled  in  thia  atate  tha*  each  a 
releaaa  ia  againat  pnblic  policy.  Comity  doea  not  require  more  of  na  than  to 
gira  effect  to  the  lex  loei  cotdraetftif  when  not  anbreraiTe  of  the  pnblic  policy 
of  onr  own  atate.  Thia  haa  been  diatincUy  held  by  the  court  of  appeals  of 
New  York,  in  which  thia  releaae  waa  executed,  and  in  whose  behalf  comity 
is  aaked.  X  would  follow  the  court  of  appeals,  becauae  comity  can  require  no 
more  of  ua  in  any  given  caaa  than  the  courta  of  the  place  of  the  contract 
would  yield  to  ua  for  comity's  sake;  and  because  I  beliere  the  rule  to  rest  on 
solid  ground. "    Mr.  Juatloe  Sterrett  concurred  in  thia  diaaent 

CoxTUOT  or  Laws  —  Stats  Comitt.  — A  state  is  not  bound  by  comity  to 
give  effect  to  the  laws  of  a  sister  state,  when  such  laws  are  repugnant  to  the 
policy  of  ita  own  laws:  Sfx  parte  DkHnacm,  29  8.  C.  453;  13  Am.  St.  Bep. 
749,  and  cases  cited  in  note;  OreenhowY,  Jamee,  80  Va.  636;  66  Am.  Rep.  603, 
and  note  607-610;  Short  r.  Qakoay,  83  Ky.  601;  4  Am.  St.  Rep.  168,  and 


GoviiJor  or  Laws.  —  A  contract  valid  where  made  will  be  enforced  ia 
another  state,  provided  it  ia  not  clearly  contrary  to  good  morula,  or  repug- 
nant to  the  policy  of  the  lawa  of  auch  atate:  Oaaaa  cited  ia  note  to  HMmem 
■Y,  Qmtem,  10  Am.  St  Rep.  698. 
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Decisions  of  Statb  Coubtb  to  govern  on  contracts  made  in  such  states-are 
conclasive  elsewhere:  Bridger  v.  Athtvillt  etc  R,  S.  Co.,  27  S.  C.  456;  IZ 
Am.  St.  Rep.  653;  McMaster  v.  lUini^  Central  R,  R,  Co.,  65  Miss.  264;  7 
Am.  St  Rep.  653,  and  note;  note  to  AUrUl  v.  Uuntinydoii,  14  Id.  353,  354. 
But  unless  the  act  causing  au  injury  is  actionable  in  the  state  where  com- 
mitted, no  action  can  be  maintained  therefor  in  another  state:  Carter  t.  Ooodt, 
50  Ark.  165;  BMcklu  v.  Slkr$,  72  Ind.  220;  37  Am.  Rep.  156,  mad  extended 
nets. 


LsmaH  BTO.  Coal  Company  v.  Hayes. 

[1»  PsmfSTLYAIflA  STATB,  2M.] 
MiJTBB  AMD  SbBTANT — MaBTEB'S  DuTT  TO  FUBNISH  SaTB  MAOHIirBBT.  — 

An  employer  is  not  bound  to  furnish  his  workmen  with  the  safest  ma- 
ohinery,  nor  to  provide  the  best  methods  for  its  operation,  ia  order  to 
■are  himself  from  responsibility  for  accidents  resulting  from  its  use;  and 
if  the  machinery  is  such  as  is  ordinarily  used  by  persons  in  the  same 
business,  and  such  as  can,  with  reasonable  care,  be  used  without  danger 
to  the  employee,  that  is  all  that  is  required  of  the  employer,  and  is  the 
Umit  of  his  responsibility. 
Habtbb  and  Sbbvant — Nbgliobmcb  of  MnfOB  Bmplotxb. — An  infant 
employee  nearly  fourteen  years  of  age  it  bound  to  avoid  a  danger  which 
he  knew  was  likely  to  occur  immediately,  and  the  master  if  not  bound 
to  warn  him  of  such  danger. 

Case  to  recover  damages  for  personal  injuries  resulting  m 
death  to  a  boy  nearly  fourteen  years  old  employed  in  defend- 
ant's mine.  The  accident  resulted  from  drawing  a  car  loaded 
with  coal  from  the  chute  where  the  deceased  was  at  work,  and 
negligence  is  alleged  against  defendant.  Verdict  for  plain- 
tiff.    Defendant  assigns  error. 

Andrew  H.  McClintock  and  Henry  W.  Palmer^  for  the  plain- 
tiff in  error. 

William  8.  McLean  and  William  R.  Oibbone^  for  the  defendant 
in  error. 

Green,  J.  Upon  the  trial  of  this  cause,  no  evidence  was 
given  by  the  plaintiff  to  show  that  the  defendant's  breaker 
and  the  machinery  used  in  crushing  and  screening  coal  was, 
in  any  manner,  defectively  built,  or  that  it  was  not  built  in 
the  same  manner  and  with  the  same  appliances  as  are  used 
in  all  similar  structures.  The  single  act  of  negligence  in  this 
regard  alleged  against  the  defendant  was,  that  it  had  no  ap- 
pliance and  used  no  means  or  method  by  which  warning 
could  be  given  to  persons  working  in  the  pocket  that  a  draw 
was  about  to  be  made.     No  evidence  was  given  to  show  that 
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it  was  customary  among  coal  operators  to  give  any  such  warn- 
ing in  the  conduct  of  their  collieries.  It  follows  that  there 
was  no  proof  that  the  defendant  neglected  any  of  the  precau- 
tions which  were  usually  observed  in  carrying  on  the  business 
of  crushing,  screening,  and  shipping  coal.  But  the  defendant 
did  give  testimony  of  importance  upon  this  subject.  6.  M. 
Williams,  the  mine  inspector  for  the  district  in  which  this 
colliery  was  situated,  testified  that  there  were  sixty-two  col- 
lieries or  openings  altogether  in  the  district,  and  that  this 
breaker,  with  its  chutes  and  pockets,  was  constructed  in  the 
usual,  ordinary  way  in  which  such  breakers  are  constructed 
in  that  region.  He  also  said  he  did  not  know  that  there  was 
in  use,  in  any  of  the  collieries  of  the  district,  any  signaling 
apparatus  to  indicate  when  coal  is  about  to  be  drawn  out  of  k 
chute  to  be  lowered  into  a  car.  Joseph  Tyrell,  another  wit- 
ness, whose  business  was  building  breakers,  and  who  built 
this  one,  testified  that  the  breaker  was  built  in  the  usual  way 
in  which  breakers  are  built  in  that  region,  and  that  he  knew 
of  no  breaker  in  the  region  in  which,  prior  to  this  accident, 
any  apparatus  or  device  was  used  to  signal  before  coal  was 
drawn  from  the  chute  into  cars.  There  was  affirmative  tissti- 
mony,  therefore,  that  this  breaker  was  built  in  the  usual  way 
in  which  all  breakers  were  built  in  that  district,  and  that 
there  was  no  custom  or  use,  known  to  the  witnesses,  of  having 
appliances  of  any  kind  to  signal  the  drawing  of  coal  from  the  • 
chutes.  Against  this  there  was  no  opposing  testimony  what- 
ever. 

The  rule  in  regard  to  the  obligation  of  the  employer  respect- 
ing the  character  of  the  tools  and  appliances  furnished  by 
him  has  been  repeatedly  stated  in  the  recent  decisions  of  this 
court.  Thus  in  Pittsburgh  etc.  R.  R.  Co.  v.  Sentmeyety  92  Pa. 
St.  276,  87  Am.  Rep.  684,  we  said  that  when  the  employer 
furnishes  bis  employees  ''with  tools  and  appliances  which, 
though  not  the  best  possible,  may,  by  ordinary  care,  be  used 
without  danger,  he  has  discharged  his  duty,  and  is  not  re- 
sponsible for  accidents."  In  Payne  v.  Retscy  100  Pa.  St.  301, 
we  said:  ''An  employer  is  not  bound  to  furnish  for  his  work- 
men the  'safest'  machinery,  nor  to  provide  the  'best  methods' 
for  its  operation,  in  order  to  save  himself  from  responsibility 
for  accidents  resulting  from  its  use.  If  the  machinery  be  of 
an  ordinary  character,  and  such  as  can,  with  reasonable  care, 
be  used  without  danger  to  the  employee,  it  is  all  that  can  be 
required  from  the  employer;  this  is  the  limit  of  his  responsi- 
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bility  and  the  sum  total  of  his  duty."  In  AUiaon  Mfg.  Co.  v. 
McCormiek,  118  Pa.  St.  519, 4  Am.  St.  Rep.  613,  we  said:  ''The 
general  rule  requires  of  the  master  that  he  provide  materials 
and.  implements  for  the  use  of  his  servant  such  as  are  ordi- 
narily used,  by  persons  in  the  same  business;  but  he  is  not  re- 
quired to  secure  the  best  known  materials,  or  to  subject  such 
as  he  does  provide  to  a  chemical  analysis,  in  order  to  settle 
by  experiment  what  remote  and  possible  hazard  may  be  in- 
curred by  their  use."  In  Iran  Ship-building  Work»  v.  Nutiall, 
119  Pa.  St.  149,  we  held  that  the  employer  was  under  no  obli- 
gation to  give  warning  to  his  employee  of  the  dangerous  char- 
acter of  a  circular  saw,  or  to  ^provide  it  with  a  spreader  to 
prevent  accidents.  As  to  the  spreader,  we  said:  "The  testi- 
mony shows  that  such  an  attachment  is  not  in  general  use, 
and  that  there  is  no  general  agreement  among  mill-owners  or 
practical  sawyers  that  it  is  a  desirable  or  a  useful  attachment 
It  is  not  enough  that  some  persons  regard  it  as  a  valuable 
safeguard.  The  test  is  general  use.  Tried  by  this  test,  the 
saw  of  the  defendant  is  such  a  one  as  the  company  had  a 
right  to  use,  because  it  is  such  as  is  commonly  used  by  mill- 
owoers;  and  it  was  error  to  leave  to  the  jury  any  question  of 
negligence  based  on  the  failure  to  provide  a  spreader." 

Applying  these  principles  to  the  facts  of  the  present  case, 
we  fail  to  discover  any  evidence  of  negligence  on  the  part  of 
the  defendant,  so  far  as  the  character  of  the  breaker  and  its 
appliances  is  concerned,  and  hence  we  can  find  nothing  upon 
which  to  support  a  verdict  for  the  plaintiffs.  It  was  argued 
that  the  defendant  should  have  given  a  warning  to  the  de- 
ceased that  the  coal  was  about  to  be  drawn,  but  in  view  of 
the  fact  that  the  plaintiffs  gave  evidence  tending  to  show  that 
the  boy  sent  out  word  that  they  should  draw  the  coal,  he  be- 
ing at  that  time  in  the  chute,  the  necessity  for  any  such  warn- 
ing does  not  appear.  It  was  a  matter  of  no  consequence,  so 
far  as  he  was  concerned,-  whether  his  message  was  communi- 
cated to  the  parties  outside  or  not.  He  at  least  was  bound  to 
avoid  a  danger  which  he  must  have  had  knowledge  was  likely 
to  occur  immediately.  We  think  a  verdict  for  the  defendant 
should  have  been  directed  upon  all  the  testimony.  We  sus- 
tain the  first,  second,  third,  seventh,  and  eighth  assignments. 

Judgment  reversed.  

I>iiTr  or  M A8TBB  TO  PaoviDs  Sawb  MAOHmsBT,  avav  warn  bsm  Sia. 
VAPTC.  — Thm  maatar  need  only  famish  saeh  matonals  for  the  aao  of  kii 
ooryanto  as  aro  asad  genarally  by  paraons  in  tha  aama  kind  ef 
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Im  U  not  bound  to  famisli  the  best  known  materials:  AUison  Ufg,  Co,  t. 
McC^rmkk,  118  Pa.  St  519;  4  Am.  St.  Rep.  613;  note  to  Bumell  v.  Laeonia 
Jf/p*  Co,9  77  Am.  Dea  222;  cases  oited  in  the  dissenting  opinion  of  Sher- 
wood, J.,  in  MarghaU  t.  Widdieomb  F,  Co.,  87  Mich.  167;  11  Am.  St  Rep. 

576,  5n. 

MviiB  Ebiflotbis  oannot  Iohors  tkb  Duths  of  common  prndenoe  m 
guarding' themselves  from  apparent  dangers  conseqaent  upon  their  employ- 
ment: Bfnith  T.  Irwm,  51  N.  J.  L.  607;  14  Am.  St  Rep.  699. 

As  TO  What  Dionn  of  Garb  may  be  reasonably  expected  of  miaofs 
between  the  ages  of  seven  and  f oarteen  years,  see  note  to  Wnibrook  v.  JfeMs 
fl&  Jl.  JL  Os.,  14  Am.  St  Rep.  592  et  seq. 
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[128  PSHMBTLYAKXA  SlATB,  197.] 

RxBODTZOM — Taliditt  OF  Lbyt.  —  A  levy  made  in  eight  or  within  potential 
control  of  the  goods  is  valid  only  when  followed  by  posseasioa  within  a 
reasonable  time. 

Mskmmraojm  —  Livt  or,  whut  a  Trbfass.  »The  interest  of  an  ezecntioa 
debtor  in  goods  bailed  or  demised  by  him  may  be  seised  and  sold,  bnt  a 
levy  npon  the  goods  in  the  possession  of  the  bailee  is  sneh  a  disturbance 
of  his  possession  as  oonstitates  a  trespass,  whether  the  goods  were  acta- 
ally  taken  or  not. 

JBzsounoNs — PossEflsioM  Nbobssartto  Maintaih  Tbhpasb  fob  Lett. — 
In  order  to  maintain  trespass  for  a  levy  on  goods  in  the  possession  of  a 
bailee,  it  is  necessary  that  the  plaintiff  be  in  aotoal  poesession  of  the 
goods,  or  have  the  right  of  possession,  at  the  time  of  the  trespass,  but 
after  the  sale  of  the  goods  the  action  may  be  maintained  upon  a  rever- 
mmary  or  conditional  ri^t  of  possession. 

BzaovnoNS — Omosa's  Right  to  Altbk  his  Ijity  aitd  Retuen.  —  An 
oflicer,  after  having  levied  upon  goods,  upon  claim  being  made  to  them 
by  a  stranger,  may  either  abandon  the  levy  or  restrict  it  to  the  defend- 
ant's interest,  and  he  may  alter  his  levy  and  return  accordingly,  provided 
tho  latter  is  impropriate  in  form  and  sufficient  in  law. 

XEBOUTKMia.  —  OmcB&'s  CoNTBOL  OYBB  HIS  RsTUBM  lasts  as  long  as  the 
writ  remains  in  his  hands;  bnt  the  effect  of  delaying  the  return  until 
after  the  return  day  is  to  destroy  the  presumption  to  which  it  is  ordi- 
narily entitled  in  the  officer's  favor. 

Trespass  against  Dixon,  as  sheriff,  in  executing  a  writ  of 
fieri  faeuu  against  one  Dinkle.  No  actual  levy  was  made,  but 
the  officer  went  to  the  residences  of  persons  who  held  posses- 
sion of  organs  obtained  from  Dinkle  on  rental  contracts,  and 
informed  them  that  he  levied  on  the  organs  as  the  property  of 
DioUe.  Upon  his  return  to  his  office,  his  deputy  indorsed  on 
the  writ  the  levy  on  the  organs.  Notice  was  afterwards  served 
on  him  that  the  White  Sewing  Machine  Company  owned  the 
organs,  and  he  added  to  the  indorsement  on  the  writ  the  words 
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"  the  interest  of  W.  H.  Dinkle  in,"  which  interest  was  after- 
wards sold.  No  return  of  the  sale  was  made  until  the  trial  of 
the  present  action,  when  return  was  made  stating  that  only 
the  interest  of  Dinkle  had  been  sold.  The  organs  were  not 
delivered  to  the  purchasers,  nor  does  it  appear  that  they  ever 
took  possession.  Judgment  for  plaintiff.  Defendant  assigns 
error. 

8,  Hepbumf  Jr^  J,  W,  Weizdy  and  S,  Hepburn^  for  the  plain- 
tiff in  error. 

John  Hays  and  R.  M,  Henderson,  for  the  defendant  in  error. 

Mitchell,  J.  The  common-law  requirement  of  a  valid  levy, 
that  the  sheriff  shall  take  actual  possession  of  the  goods,  has 
been  relaxed  in  Pennsylvania  to  a  degree  that  has  been  re- 
gretted by  the  judges  of  this  court:  Cowden  v.  Brady,  8  Serg. 
&  R.  510;  SchuylkiU  County's  Appeal,  30  Pa.  St.  359;  but  none 
of  the  cases  have  gone  further  than  to  hold  that  a  levy  in  sight 
or  within  potential  control  of  the  goods  will  be  valid  only 
when  followed  up  by  actual  possession  within  a  reasonable 
time:  Cowden  v.  Brady ^  supra;  Commonwealth  v.  Strembach^  3 
Rawle,  845;  24  Am.  Dec.  351;  Commonwealth  v.  Contner^  18 
Pa.  St.  445;  Schuylkill  County's  Appeal,  30  Id.  358;  Welsh  v. 
BeU,  32  Id.  12.  The  levy  in  the  present  case,  therefore,  could 
scarcely  be  considered  a  perfected  levy,  if  it  had  maintained 
its  initial  character  as  a  levy  on  the  organs  themselves  in  the 
possession  of  the  contract  vendees.  But  there  are  cases  which 
hold  that  it  was  a  sufficient  interference  with  th«  possession  of 
the  owner  to  support  an  action  of  trespass:  Paxton  v.  Steckel, 
2  Id.  93^  ''A  levy  on  the  goods  of  a  stranger  to  the  execution 
is  an  exercise  of  dominion  over  them  sufficient  to  constitute  a 
trespass,  though  there  be  no  actual  taking  of  the  goods, — 

though  they  be  not  touched If  the  debtor  have  bailed 

or  demised  the  goods,  his  interest  may  be  seized  and  sold, 
....  but  the  possession  of  the  bailee  may  not  be  disturbed. 
A  levy  on  the  thing  itself  disturbs  the  possession,  and  is  a 
trespass":    Welsh  v.  Bell,  32  Id.  16. 

But  it  is  the  person  whose  possession  is  disturbed  to  whom 
the  right  of  action  accrues.  '*  To  maintain  trespass  it  is  abso- 
lutely necessary  that  plaintiff  must  be  in  actual  possession  or 
have  the  right  of  taking  possession  at  the  time  of  the  tres- 
pass": Ward  V.  Taylor,  1  Pa.  St.  238.  Thus  in  Srodes  v.  Ca- 
ven,  3  Watts,  258,  the  action  was  by  the  bailee  for  taking  from 
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him  pl'operty  which  he  had  hired,  and  Welsh  v.  BeU^  already 
cited,  was  supported  expressly  on  the  ground  that  the  jury 
found  the  plaintiff  had  not  parted  with  the  possession. 

Tested  by  these  principles,  the  original  levy,  though  upon 
the  organs  themselves,  gave  plaintiff  no  cause  of  action. 
Whatever  the  plaintiff  company's  title  might  have  been,  it  is 
clear  that  it  had  no  right  of  possession  at  the  time  of  the  levy, 
or  at  aiiy  time  before  the  sheriff's  sale.  The  organs  had  been 
sold  by  Dinkle,  and  delivered  to  the  purchasers  upon  con- 
tracts for  payment  in  installments.  There  is  no  evidence,  nor 
is  it  claimed,  that  any  installments  were  due  and  unpaid,  or 
that  either  Dinkle  or  the  plaintiff  had  any  right  of  resuming 
possession  in  the  absence  of  default  in  the  payments.  So  far 
as  the  evidence  shows,  even  the  purchasers  could  not  have 
claimed  anything  more  than  nominal  damages:  Watinough  v. 
Francii^  7  Pa.  St.  216;  and  plaintiff  had  no  ground  of  com- 
plaint at  all. 

But  Dinkle,  either  for  himself,  or  as  agent  of  plaintiff,  had 
still  a  title  in  the  organs,  to  which  a  reversionary  and  condi- 
tional right  of  possession  attached,  and  a  sale  of  the  goods 
themselves  by  the  sheriff  would  be  such  an  interference  with 
this  title  and  consequent  right  of  possession  as  would  support 
an  action.  Assuming,  therefore,  for  the  present,  that  plain- 
tiff's title  through  Dinkle  was  valid,  we  have  to  consider  the 
right  of  the  sheriff  to  change  his  levy,  and  the  steps  he  took 
in  doing  so. 

The  general  right  of  the  sheriff  to  change  his  levy,  to  en- 
large, or  restrict,  or  abandon  it,  is  unquestionable.  Having 
made  a  mistake,  he  is  not  bound  to  persevere  in  it.  If  he 
withdraws  or  abandons  the  levy,  it  is  absolutely  discharged, 
even  though  his  action  was  improper,  and  he  thereby  became 
liable  to  the  plaintiff  in  the  execution:  Commonwealth  v.  Cont- 
nevy  18  Pa.  St.  445;  and  having  levied  on  goods  themselves,  he 
may,  upon  claim  by  another,  either  abandon  it,  or  restrict  it 
to  the  defendant's  interest:  Patterson  v.  Anderson^  40  Id.  363; 
80  Am.  Dec.  579.  This  is  what  the  sheriff  did  in  the  present 
case.  When  he  made  the  levy  he  does  not  seem  to  have  been 
aware  of  plaintiff's  interest  in  the  organs,  and  he  accordingly 
levied  on  them  as  the  property  of  Dinkle.  On  being  informed 
of  plaintiff's  claim,  he  changed  his  levy  by  reducing  it  to 
Dinkle's  interest  in  the  organs.  It  is  true,  he  did  not  notify 
the  purchasers  in  possession  of  this  change,  but  they  are  not 
here  complaining  of  omission,  and,  as  already  seen,  they  are 
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tbe  only  enefl  whose  rights  were  interfered  with  by  the  levj 
itself  in  either  form. 

In  accordance  with  his  action  in  changing  the  character  of 
the  levy,  the  sheriff  also  changed  his  return.  His  right  to  do 
so  is  equally  beyond  question.  The  effect  of  so  doing  is  an- 
other matter.  The  sheriff,  as  the  executive  officer  of  the  court, 
is  charged  with  the  duty  of  making  return  to  the  mandates  of 
its  writs,  but  what  return  he  shall  make  is  within  his  own  con- 
trol. The  court  cannot  dictate  what  it  shall  be:  Va$tine  v. 
Fury,  2  Serg.  &  B.  426;  Maris  v.  Sehermerhom,  8  Whart  13. 
It  can  only  require  that  it  shall  be  in  form  appropriate  to  the 
writ,  and  as  matter  of  law  sufficient;  and  this  control  of  the 
sheriff  lasts  as  long  as  the  writ  is  in  his  hands.  The  right  to 
alter  his  levy,  as  affirmed  in  Palierson  v.  Anderson^  9upra^ 
necessarily  carries  with  it  the  right  to  make  a  corresponding 
alteration  in  his  return,  if  it  should  happen  to  be  previously 
written.  In  Schuylkill  County^s  Appeal,  30  Pa.  St.  358,  it  is 
reported  that  the  sheriff  **  made  return,"  and  afterwards,  but 
before  return  day,  made  a  new  levy,  sale,  and  new  return. 
Whether  the  expression  ''  made  return  "  means  that  the  writ 
was  actually  returned  into  the  court  office,  is  doubtful;  but 
until  such  actual  return,  the  right  of  the  sheriff  to  alter  his 
indorsement  on  the  writ  is  beyond  question.  It  is  the  final 
act  of  filing  it  in  court  that  fixes  his  official  return. 

In  the  present  case,  the  return  was  not  changed  on  the  back 
of  the  writ  until  long  after  the  return  day,  and  after  the  com- 
mencement of  this  action,  and  was  not  actually  filed  in  court 
until  the  day  of  trial.  This,  however,  was  but  an  irregularity. 
In  Mentz  v.  Hammany  5  Whart.  154,  34  Am.  Dec.  546,  it  is  said 
that  'Hhe  sheriff  is  not  obliged,  unless  ruled  so  to  do,  to  make 
a  return  to  a  writ  oi  fieri  Jacia%^^\  and  while  this  is  meant, 
probably,  as  a  statement  of  the  practice  rather  than  of  the 
law,  it  is  sufficient  to  show  that  the  delay  does  not  lessen  the 
sheriff's  control  over  his  return,  so  long  as  the  writ  actually 
remains  in  his  hands.  The  effect  of  delaying  the  return  until 
pohi  litem  moiam  is  to  take  away  the  presumption  to  which  it 
is  ordinarily  entitled  in  the  sheriff's  favor. 

The  change,  therefore,  in  the  levy  and  the  return  being 
within  the  sheriff's  privilege,  and  being  made  under  oircum- 
stances  which  gave  the  plaintiff  no  right  to  complain,  we  have 
left  only  the  sale,  and  this,  it  is  quite  clear,  was  of  Dinkle's 
interest  only.  The  testimony  of  Dinkle  on  this  point  is  some- 
what confused,  but  tends  rather  towards  a  sale  of  his  interest 
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only,  and  the  same  may  be  said  of  the  testimony  of  the  sheriff 
himself;  for  although  he  says,  in  a  general  way,  that  the 
organs  were  sold,  he  also  says  that  his  return  will  show  pre- 
cisely what  was  done,  and  that  the  sale  was  held  by  the  under- 
sheriff,  it  not  appearing  that  the  sheriff  himself  was  even  pres- 
ent at  all.  But  the  testimony  of  Spencer,  the  deputy  sheriff 
who  made  the  sale,  is  conclusive  that  only  the  interest  of 
Dinkle  was  sold. 

It  being  thus  clear  that  plaintiff  below  had  no  present  right 
of  possession  which  could  be  disturbed  by  the  levy,  and  the 
sale,  being  only  of  Dinkle's  interest,  did  not  interfere  with 
plaintiff's  title,  whatever  it  was,  it  follows  that,  under  the 
evidence,  plaintiff  had  no  cause  of  action,  and  defendant's 
sixth  point  should  have  been  affirmed. 

As  this  is  decisive  of  the  whole  controversy,  it  is  not  neoea- 
sary  to  consider  the  other  questions  raised. 

Judgment  reversed.  

What  OoNSTmrrES  a  Vaub  Levy  ander  «q  ezeoation:  Samper  r,  Brttif, 
102  N.  C.  79;  11  Am.  St.  Rep.  713,  and  note. 

Bailxb  of  Pebsonal  Profbrtt  may  maintain  an  action  of  trespaaa  against 
«ne  who  takat  possession  of  suoh  property  against  hii  will,  unless  it  be  the 
owner  of  the  property:  Note  to  Orter  v.  Storms,  18  Am.  Deo.  660. 

Sheriff's  RB-nraN  to  an  Execution  may  be  amended  by  leave  of  oovirt 
eren  after  an  action  has  been  commenced  against  the  sheriff  for  maJring  a 
falsa  retnm:  People  ▼.  Ames,  36  N.  Y.  482;  91  Am.  Deo.  64,  and  note;  and 
nota  to  Malone  ▼.  Samuel,  13  Id.  173  et  seq.,  as  to  amendment  of  returns  to 
wxita  ia  generaL 


Western  Union  Telegraph  Co.  v.  Stevenson, 
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■▼IDBNCB— Transactions  bt  Telegraph. —Where  a  telegraph  oompaoy 
eootracts  to  furnish  an  oil  broker  with  accurate  quotations  of  prices  of 
oil,  and  to  transmit  his  messages  for  purchases  and  sales,  he  may  show, 
when  sued  on  the  contract,  the  quotations  furnished  and  directions  given 
m  reliance*  thereon;  and  bis  testimony  as  to  purchases  and  sales  made 
under  such  directions,  at  places  where  he  was  not  personally  present,  is 
admissible,  and  cannot  be  excluded  under  the  rule  requiring  the  produc- 
tion of  the  best  evidence,  as  the  purpose  of  that  rule  is  to  exclude  evi* 
dance  merely  substitutionaL 

Xblborafh  Comfamies  — Waiver  of  Conditions. — A  rule  printed  on  a 
telegraph  company's  blanks  restricting  its  liability  for  the  accuracy  of 
messages  transmitted  to  such  as  are  repeated,  is  reasonable,  and  binding 
mpon  one  sending  a  message  with  knowledge  of  it,  unless  it  is  waived  by 
tiiie  company.  If  the  company  receives  and  delivers  messages  orally,  it 
then  becomes  a  question  for  the  jury,  under  the  evidence  and  circuia- 
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.  •Unoei  of  the  case,  whether  the  eompeay,  by  dispensing  with  the  use  ol 
blanks,  did  not  intend  to  relieve  its  patrons  from  the  stipolations  con- 
tained therein. 
TiLB^RAPH  C0MPAHU8— LiABiuTY  FOB  Imaocuratx  M188AOE.  —  Where  a 

.  telegraph  company  has  contracted  to  fnrnish  an  oil  merchant  with  quo- 
tations of  the  price  of  oil,  he  has  a  right  to  rely  npon  their  aocnraoy, 
and  the  company  is  liable  to  him  for  any  loss  resulting  to  him  from  aa 
inaccurate  quotation  receiyed  and  acted  upon. 

Assumpsit  to  recover  a  balance  claimed  on  acconnt  for  mes- 
sages sent  and  received.  Plea,  non  asnimprit^  payment,  and 
set-off.  Verdict  for  plaintiff,  deducting  the  set-off.  Judgment 
accordingly,  and  plaintiff  assigns  error. 

/.  B,  Chapman^  SUm  W.  PmU^  and  W*  B.  Chapman^  tot 
the  plaintiff  in  error. 

/.  W.  Lee^  F.  W.  Ha^ings^  and  O.  S.  OrinM^  for  the  de* 
fendant  in  error. 

Clark,  J.  The  defendant,  G.  P.  Stevenson,  at  the  time  the 
matters  involved  in  this  suit  occurred,  was  a  member  of  the 
Bradford  Oil  Exchange,  and  was  engaged  in  buying  and  sell- 
ing oil  on  his  own  account  and  as  a  broker  for  others.  The 
Western  Union  Telegraph  Company,  for  a  certain  stipulated 
sum  per  month,  agreed  to  furnish  him  accurate  quotations  of 
the  price  of  oil  from  the  exchanges  in  New  York  and  Oil  City 
The  oil  market,  being  exceedingly  sensitive,  was  subject  to 
the  most  frequent,  indeed  almost  momentary,  changes;  and 
these  changes,  it  would  seem,  varied  slightly  in  the  various 
markets,  so  that  a  person  might  at  times,  by  carefully  noting 
the  quotations,  buy  in  one  market  and  sell  in  another.  Trans- 
actions in  the  exchange  were  very  rapid,  and  were  noted 
generally  upon  mere  memoranda  until  the  close  of  the  day's 
business.  Success  in  buying  oil  in  one  market,  to  sell  in  an- 
other at  a  profit,  therefore,  rested  wholly  in  the  accuracy  of 
these  quotations,  upon  which  the  dealer  is  necessarily  obliged 
to  depend. 

Acting  upon  these  quotations,  the  defendant  had  various 
transactions  in  the  purchase  and  sale  of  oil,  which  were  con- 
ducted by  telegrams  transmitted  over  the  plaintiff's  lines,  for 
which  telegrams  he  paid  or  agreed  to  pay  at  certain  specified 
rates.  In  establishing  his  set-off,  the  defendant  certainly  had 
a  right  to  show  what  quotations  were  given  him  by  the  com- 
pany from  the  New  York  and  Oil  City  exchanges,  and  what 
he  did  relying  upon  their  accuracy;  that  he  dictated  certain 
messages  for  transmission  over  the  company's  lines,  directing 
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the  purobase  and  sale  of  oil  by  bis  agentB,  and  received  from 
the  operators  of  the  company  certain  messages  in  reply.  The 
correspondence  was  notice  to  the  company  that  the  defendant 
acted  upon  the  quotations  given.  When  the  defendant  says 
thai  he  bought  or  sold  a  certain  number  of  barrels  of  oil  in 
Oil  City  or  New  York,  he  states  that  he  was  not  present  in 
those  places  at  the  time,  but  that  he  directed  such  purchase  or 
sale  by  telegram  over  the  company's  wires.  What  he  speaks 
of  doing  in  Oil  City  or  New  York,  he  admits  that  be  merely 
directed  to  be  done;  but  he  afterwards  states  that  he  knows 
what  he  directed  to  be  done  was  done,  for  the  oil  bought  or 
eold  was  actually  delivered,  the  various  transactions  settled, 
and  the  money  received  or  paid  out  in  acccnrdanoe  with  his  di- 
rections.  The  testimony  of  the  agents  who  efbcted  each  of 
the  sirveral  sales  and  purchases  of  oil,  or  of  those  with  whom 
the  agents  dealt,  would  doubtless  have  afforded  more  direct 
proof  of  the  fact,  but  it  would  have  been  proof  of  the  same 
grade  offered.  The  defendant  testified  to  what  he  personally 
knew,  and  of  which  bis  agents  were  probably  ignorant;  he  tes- 
tified to  the  consummation  of  the  contracts  wbioh  his  agents 
reported  through  the  plaintiff  they  had  made. 

In  requiring  the  production  of  the  best  evidence  applicable 
to  each  particular  fact,  it  is  meant  that  no  evidence  shall  be 
received  which  is  merely  substitutionary  in  its  nature,  so  long 
as  the  original  evidence  can  be  had.  The  rule  excludes  only 
that  evidence  which  iteelf  indicates  the  existence  of  more 
original  sources  of  information;  but  where  there  is  no  substi- 
tution of  evidence,  but  only  a  selection  of  weaker  instead  of 
stronger  proofs,  or  an  omission  to  supply  all  the  proofs  capable 
of  being  produced,  the  rule  is  not  impinged:  Greenl.  Ev.  82. 
The  warden  of  a  penitentiary  would  perhaps  be  able  to  give  the 
strongest  proof  that  a  person  had  been,  at  a  particular  time,  a 
convict  imprisoned  in  the  penitentiary,  as  he  keeps  a  registry 
in  which  is  noted  the  exact  time  of  the  adroission  and  dis- 
charge of  the  convict;  but  the  fact  may  be  shown  by  any  other 
competent  proof:  Howser  v.  Commonwealth,  61  Pa.  St.  832. 

The  date  of  a  birth  or  death,  or  of  a  marriage,  could  best 
be  established  by  a  person  present  at  the  event,  but  any  other 
legal  proof  is  admissible  for  the  purpose.  Handwriting  may 
be  proved  by  another,  without  calling  the  writer;  or  a  sale  of 
oil  or  of  any  other  commodity  may  be  shown  by  the  acts  or 
declarations  of  the  parties,  although  a  witness  may  have  been 
actually  present  and  fully  conversant  with  the  whole  transao- 
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tion.  As  between  living  witnesses,  one  is  not  to  be  excluded 
because  another  had  a  better  opportunity  of  knowing  the  fact 
alleged  and  attempted  to  be  shown.  We  are  of  opinion,  there- 
fore, that  the  evidence  of  the  defendant,  ailthough  perhaps  not 
the  strongest  proof,  was  sufficient  to  send  the  case  to  the  jury 
on  the  questions  raised  by  the  defense. 

The  defendant  alleges,  as  the  first  matter  of  the  defense  to 
the  plaintiff's  claim,  by  way  of  set-off,  that  on  the  morning  of 
the  8th  of  July,  1885,  he  had  on  hand  about  ninety-seven 
thousand  barrels  of  oil;  that  the  market  at  first  advanced,  and 
he  bought  forty  thousand  more;  that  the  market  then  indi- 
cated a  break,  and  be  gave  to  the  company  a  verbal  message 
to  his  agent  at  Oil  City  to  sell  fifty  thousand  barrels  at  97|; 
that  the  company  failed  to  send  the  message  as  directed,  but, 
instead,  negligently  sent  a  message  to  the  agent  to  buy  fifty 
thousand  at  that  price;  the  market  price  being  about  97  to  97^. 
He  says  he  called  the  company's  attention  to  the  error  at  the 
time,  and  that  his  actual  loss  in  the  transaction  was  $178.75. 
That  the  order  dictated  to  the  messenger  was  an  order  to  sell 
and  not  to  buy  is  established  by  the  verdict  of  the  jury,  and 
the  case  must  be  considered  upon  the  assumption  of  this  fact. 
As  against  this  claim  of  the  defendant,  the  plaintiff  interposes 
the  rule  of  the  company  printed  at  the  bead  of  their  message 
blanks,  to  the  effect  that  'Hhe  company  shall  not  be  liable 
for  mistakes  or  delays  in  the  transmission  or  delivery  or  for 
non-delivery  of  any  unrepeated  message,  whether  happening 
by  negligence  of  its  servants  or  otherwise,  beyond  the  amount 
received  for  sending  the  same,"  etc. 

That  the  company  may  make  reasonable  rules,  not  incon- 
sistent with  the  public  good,  affecting  the  measure  of  their  re- 
sponsibility in  the  ordinary  course  of  telegraphy,  is  settled  in 
Pasamore  v.  WesUm  Union  Tel  Co.,  78  Pa.  St.  239.  In  that 
case  this  court  held,  adopting  the  language  of  Judge  Hare, 
that  the  rule  or  regulation  now  in  question  was  not  so  far  con- 
trary to  private  interests  or  the  public  good  as  to  justify  a  court 
of  justice  in  pronouncing  it  invalid.  "A  railway,  telegraph, 
or  other  company,"  says  the  learned  judge,  **  charged  with  a 
duty  which  concerns  the  public  interest,  cannot  screen  them- 
selves from  liability  for  negligence;  but  they  may  prescribe 
rules  calculated  to  insure  safety,  and  diminish  the  loss  in  the 
event  of  accident,  and  declare,  if  these  are  not  observed,  that 
the  injured  party  shall  be  considered  in  default,  and  precluded 
by  the  doctrine  of  contributory  negligence."    In  the  case  at 
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bar,  however,  the  ordinary  blanks  upon  which  these  regula- 
tioos  and  restrictions  were  printed  were  not  used,  and  the 
manner  of  conducting  the  business  was  somewhat  peculiar 
The  great  number  and  variety  of  the  transactions,  and  the 
rapidity  with  which  they  were  necessarily  conducted,  gave  oc- 
casion for  a  large  amount  of  telegraphic  communication  of  a 
complex  character.  Momentary  changes  in  the  market  de- 
manded the  utmost  dispatch  in  telegraphic  communication; 
written  messages  were  dispensed  with  in  the  business  of  the 
exchange.  All  the  messages  were  given  to  the  operator  ver- 
baliy;  not  one  in  a  thousand  was  written.  The  members  of 
the  exchange,  standing  about  the  ring,  whispered  the  messages 
they  wished  to  send  into  the  ear  of  a  messenger-boy  employed 
by  the  company,  and  he  communicated  the  message  to  the 
operator.  For  a  part  of  the  time  they  were  conveyed  through 
a  speakiug-tube  from  the  defendant's  room  to  the  ear  of  the 
operator.  The  exigencies  of  the  business  were  such  as  to  re- 
quire that  the  usual  methods  of  procedure  should  be  dispensed 
with;  there  was  not  time  to  write  the  messages.  The  company 
would  appear  to  have  undertaken  to  transmit  these  messages 
correctly  without  reducing  them  to  writing,  either  at  the  place 
of  reception  or  delivery;  the  company  received  them  orally, 
and  delivered  them  orally.  The  business,  as  it  was  conducted 
in  the  exchange,  compared  with  the  general  and  ordinary 
business  of  the  company,  was  special  and  peculiar,  and  it  was 
a  question  for  the  jury  whether  or  not,  under  the  circumstances, 
the  company,  by  dispensing  with  the  use  of  the  blanks,  did  not 
intend  to  relieve  their  patrons  from  the  stipulations  contained 
therein.  Such  an  inference  might  fairly  be  drawn  from  the 
extraordinary  manner  in  which  the  business  was  conducted. 
We  cannot  say  there  was  no  evidence  to  justify  such  an  infer- 
ence. If  there  was  a  rule  of  the  company  by  which  its  respon- 
sibility for  the  accuracy  of  messages  transiuitted  over  its  lines 
was  restricted  to  such  as  were  repeated,  and  that  any  claim  for 
damages  must  be  made  in  writing,  within  sixty  days,  the  de- 
fendant was  bound  by  such  rules,  if  he  had  any  knowledge  of 
them,  and  they  had  not  been  waived  or  dispensed  with  by  the 
company  in  its  dealings  with  the  defendant.  These  were  ques- 
tions of  fact  which  were  properly  submitted  to  the  jury. 

The  defendant  further  claims  damages  sustained  by  reason 
of  a  misquotation  of  the  market  at  Oil  City.  On  August  3, 
1886,  oil  at  Oil  City  was  quoted  to  the  defendant  at  ninety- 
nine  and  a  fraction.     Relying  upon  the  accuracy  of  this  quo- 
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tation,  the  defendant  ordered  his  agent  at  Oil  City  U>  sell 
ninety  thousand  barrels.  It  turned  out,  however,  that  the 
quotation  furnished  was  inaccurate,  and  the  loss  was  $718.86. 
As  the  company  had  contracted  to  furnish  the  defendant  the 
quotations  of  the  New  York  and  Oil  City  markets,  it  was 
bound  to  furnish  them  with  accuracy,  and  the  defendant  was 
justified  in  relying  upon  them.  The  questions  bearing  upon 
this  branch  of  the  case  have  already  been  considered,  and  we 
do  not  wish  to  repeat  what  has  been  said. 

We  thing  the  learned  judge  of  the  court  bdow  was  right  in 
his  instructions  to  the  jury,  and  the  judgment  is  affirmed* 


f 


TsLSeaAra  OoMFAHns  nndertftk*  to  terre  th«  p«blic»  aad  mnik  pwffoca 
tlMur  dvtiM  ftad  oomplj  with  their  oontracti  in  good  fiith;  and  a  fuhwe  to 
diaohargo  thoir  fanetioot  with  roMonablo  earo  renden  thoni  Uahlo  ia  daa- 
agot  for  loMM  aad  injarioa  that  may  be  traced  direct^  or  with  leaniSabb 
oertaiafy  to  their  negligeaoe:  Akaumder  ▼•  Wmkm  Umhm  Tdk  Cbk«  iS 
161;  14  An.  8t  Rep.  SSSk  aad  note  Mi. 


Rbnninger  t;.  SpAtz. 

[ISB  PSNHflTLTANIA  8TAn»  fiSl] 

WwLAvwnjon  OoMYiTAHon  — Suffiounoy  Of  Biurntr  ov  Poansniir. — 
Where  the  pnrohaaer  of  a  farm  at  judicial  lale  takeo  pruewwioa,  and 
alterwarda  pvrohaeea  the  pereonalty  thereon  frem  hie  Yondor,  aad  leaoaa 
it  to  the  Tender*!  wife,  who,  with  her  hneband,  and  without  removing 
the  properfyt  remains  on  the  farm,  the  hnaband  being  hired  as  a  labofer 
by  the  Tondee,  it  oannot  be  raled,  as  matter  of  law,  that  the  delivery  of 
poeseedon  of  the  personalty  is  insnfficient  as  against  the  ▼endor'i  ondi* 
tors;  bnt  that  question,  as  well  as  the  good  ^th  of  the  Itanaaolioa,  is 
one  for  the  jnry. 

VaavDULBRT  Ck>HVBTAyoB8  -^  SuvnoixNOT  or  Delitbrt  ov  PoesnaioH.  — 
A  sale  of  personalty  is  not  good  as  against  the  creditors  of  the  Tender, 
unless  possession  is  delivered  in  accordance  with  the  sale;  bat  in  detar- 
mining  the  kind  of  possession  necessary  to  be  given,  regard  mnst  be 
had,  not  only  to  the  character  .of  the  property,  bnt  also  to  the  natnre  of 
the  transaction,  position  of  the  parties,  and  intended  nee  of  the  prop- 
erty. No  snch  change  of  possession  as  will  defeat  the  fair  and  honest 
object  of  the  parties  is  required. 

Fkaudulknt  Ck>NVBrAN0S8  —  Fraudvlsmt  Purohaskb.  — Where  a  debtor, 
with  intent  to  defraud  his  oreditors,  sells  his  property  to  a  porehaser 
with  knowledge  of  snch  intent,  the  sale  is  void,  and  the  title  of  the  pnr- 
ehaser  worthless  as  against  the  oreditors  of  the  Tendory  tfaongh  he  may 
have  paid  fnU  valne. 

N.  FranhUn  HaU  and  WiUiam  R.  WiUan,  for  the  plaintiff 
in  error. 
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Aaron  W.  Snaaar  and  Philip  2>.  Baker^  for  the  defendant  in 
trror. 

McCoLLUM,  J.  At  a  judicial  sale  of  the  farm  of  William 
D.  Snader,  on  the  10th  of  September,  1887,  John  H.  Spats  be- 
came the  purchaser.  There  is  evidence  tending  to  show  that 
very  soon  thereafter  he  took  possession  and  control  of  the 
farm,  and  hired  Snader  to  work  upon  it;  that  he  leased  the 
house  upon  it  to  Mrs.  Snader  until  April  1,  1889,  and  that  he 
bought  of  Snader  the  personal  property  in  dispute,  and  leased 
it  to  Mrs.  Snader  for  a  period  corresponding  with  a  lease  of 
the  house.  Mrs.  Snader  is  a  sister  of  Spatz.  C.  B.  Rennin* 
ger,  being  a  creditor  of  Snader,  and  having  a  judgment  against 
him,  caused  an  execution  to  be  issued  and  levied  upon  the 
personal  property  which  Mrs.  Snader  received  under  the 
lease. 

It  is  claimed  by  Renninger  that  this  property  was  never 
delivered  to  Spatz,  and  that  the  sale  to  him  was  made  with 
the  intent  to  defraud  the  creditors  of  the  vendor.  As  was  said 
by  this  court  in  Crawford  v.  Davis,  99  Pa.  St.  576,  "the  gen- 
eral rule  is,  that  a  sale  of  personal  property  is  not  good  against 
the  creditors  of  the  vendor,  unless  possession  be  delivered  by 
the  vendor  in  accordance  with  the  sale.  In  determining  the 
kind  of  possession  necessary  to  be  given,  regard  must  be  had 
not  only  to  the  character  of  the  property,  but  also  to  the  na- 
ture of  the  transaction,  the  position  of  the  parties,  and  the  in« 
tended  use  of  the  property.  No  such  change  of  possession  as 
will  defeat  the  fair  and  honest  object  of  the  parties  is  required." 
To  the  same  effect  is  Evam  v.  Scott,  89  Id.  136,  and  the  cases 
there  cited  to  support  it. 

In  this  case,  the  property  which  was  the  subject  of  the  sale 
waa  on  the  farm  of  the  vendee,  and  intended  by  him  for  use 
there.  It  was  placed  in  the  custody  of  his  tenant  by  a  lease, 
but  it  was  not  removed  from  the  farm.  It  is  true  that  the 
lessee  of  the  property  was  the  wife  of  the  vendor,  and  that 
they  dwelt  together  after  the  sale  as  before;  but  she  rented 
the  house  in  which  they  lived,  and  he  was  a  hired  man  on 
the  farm,  while  Spatz  owned  and  had  the  exclusive  possession 
and  control  of  it. 

We  are  of  opinion  that  the  learned  judge  did  not  err  in  re- 
fusing to  bold,  aa  matter  of  law,  that  the  delivery  of  poBsession 
was  insufiBcient.  It  was  for  the  jury  to  find,  from  the  evi- 
dence, whether  the  sale  was  in  good  faith  or  colorable,  and 
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whether  the  ^*  change  of  poseesBion  was  all  that  could 
sonably  be  expected  of  the  vendor,  taking  into  view  the  char* 
acter  and  situation  of  the  property,  and  the  relations  of  the 
parties*':  Evans  v.  Scottj  supra. 

The  defendant's  second  point  should  have  been  affirmed, 
and  its  denial  was  palpable  error.  It  called  on  the  court  to 
instruct  the  jury  that  if  Spatz  paid  full  value  for  the  propertfi 
and  the  object  of  the  sale  was  to  defraud  Renninger,  or  the 
intention  of  the  parties  was  to  hinder  and  delay  him  in  col- 
lecting his  claim  against  Snader,  the  sale  a?  to  Renninger  was 
void.  To  this  point,  the  learned  judge  replied:  "If  the  jury 
believe  that  Spatz  gave  or  paid  value  for  this  personal  prop- 
erty he  claims,  the  sale  is  not  void  as  against  Renninger,  the 
defendant  in  this  issue,  and  he  is  not  entitled  to  your  verdict" 
This  answer  was  equivalent  to  a  direction  to  find  for  the  plain* 
tiff,  if  he  paid  full  value  for  the  property.  It  withdrew  from 
the  jury  the  question  of  actual  fraud  by  saying,  in  effect,  that 
it  amounted  to  nothing  if  a  full  price  was  paid  for  the  goods. 

In  Covanhovan  v.  HaH,  21  Pa.  St.  495,  60  Am.  Dec.  57,  the 
rule  on  this  subject  was  well  stated  by  Chief  Justice  Black, 
when  he  said:  "If  a  debtor,  with  the  purpose  to  cheat  his  credi- 
tors, converts  his  land  into  money,  because  money  is  more 
easily  shuffled  out  of  sight  than  land,  he  of  course  commits 
gross  fraud.  If  his  object  in  making  the  sale  is  known  to  the 
purchaser,  and  he  nevertheless  aids  and  assists  in  executiog  it, 
his  title  is  worthless  as  against  creditors,  though  he  may  have 
paid  a  full  price."  The  point  was  pertinent,  and  the  question 
raised  by  it  was  for  the  jury.  Snader  had  testified  that  the 
sale  was  made  to  prevent  Renninger  from  attaching  or  levying 
upon  the  goods.  Here  was  a  confession  by  the  vendor  of  a 
fraudulent  purpose  in  making  the  sale.  Did  Spatz  have 
knowledge  of  it,  and  aid  and  assist  Snader  in  carrying  it  out? 
If  so,  he  took  no  title  to  the  goods  as  against  Renninger, 
even  if  he  paid  full  value  for  them.  For  the  refusal  of  the 
defendant's  second  point,  this  judgment  must  be  reversed. 
We  discover  no  substantial  error  in  the  remaining  specifica- 
tions, and  they  are  not  sustained. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


FmAi7i>uiJ»T  Saxa  —  Waht  of  SvFnoiBNT  DxLiVBBT.  —  A  voluntary  mU 
«l  ohatteli^  with  an  agreement  that  the  vendor  maj  keep  poaaeasion,  ia  ordi- 
narilj  frandnlent  and  void  as  againat  creditors:  SUtrievanU  r,  BaUard^  9 
Johns.  337;  6  Am.  Dec.  281,  and  note  287,  288,  as  to  when  a  ehange  of  poa- 
iion  is  necessary  in  a  sale  of  ehattela.     And  as  to  what  change  of 
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«ioa  u  raffieieat  as  against  eraditon  and  subsequent  paroKasers,  extended 
note  to  Clt^in  r,  Romiberg,  97  Id.  34(y-348.  In  abeenoe  of  immediate  delir- 
^ry  and  an  aotnal  and  oontinned  change  of  poeaeesion  on  an  aotoal  sale  of 
chattels,  the  sale  is  prima  /aae  frandnlent  as  against  creditors,  and  the  bor- 
<leQ  of  proof  is  upon  the  Tendee  to  show  himself  a  bona  fidt  purchaser,  and 
that  the  sale  was  not  made  to  defraud  creditors:  BM  Inm  Works  ▼.  Teuton^ 
67  Mich.  623;  and  whether  there  has  been  a  delivery,  and  an  actual,  con- 
tinued change  of  possession,  depends,  to  a  gr^at  extent,  upon  the  kind  and 
nature  of  the  chattels  sold,  the  relation  of  the  parties,  and  the  cirenmstanoee 
generally  connected  with  the  individual  transaction  in  question:  TvmtU  ▼.  Lor* 
mn^  39  Minn.  269;  Sweeney  ▼.  Cfoe,  12  Col.  486.  In  Hogan  v.  CoweU,  73  Gal. 
211,  a  sale  was  held  valid,  and  to  be  accompanied  by  immediate  delivery  and 
Actnal  and  continued  change  of  possession,  where,  for  three  months  prior  to 
the  sale,  the  horses  sold  were  pastured  upon  the  vendee's  ranch,  and,  at  the 
time  of  the  sale,  he  had  full  control  and  possession  of  them,  and  within  five 
days  thereafter  moved  them  to  another  ranch  owned  by  him,  the  considera- 
tion of  the  sale  being  pre-existing  indebtedness  equal  in  amount  to  the  value 
of  the  horses  sold.  So  in  Schumaeher  v.  ConnoOp,  75  Id.  282,  a  sale  was  held 
to  have  been  accompanied  by  an  immediate  delivery,  and  an  actual  and  con* 
tinned  change  of  possession,  where  a  store-owner,  who  lived  in  a  back  room 
of  the  storehouse  with  his  family,  sold  the  store  and  its  contents  to  one  who 
took  immediate  possession  thereof,  and  hired  the  vendor's  wife  to  help  him 
manage  the  business,  it  appearing  that  the  vendor  had  nothing  whatever  to 
do  with  the  business  subsequent  to  the  sale.  But  a  sale  may  be  accompanied 
by  an  immediate  delivery  of  the  chattels  sold,  and  an  actual  change  of  pos- 
session, and  still  be  fraudulent  as  against  creditors,  because  the  change  of 
possession  was  not  a  continued  change:  Sudd!e  v.  Oivens,  76  Id.  457.  And 
the  general  rule  is,  that  a  sale  of  chattels,  accompanied  by  such  open  and  un- 
equivocal acts  on  the  part  of  the  purchaser  as  to  give  the  world  notice  of  his 
ownership^  and  show  that  the  ownership  and  possession  of  the  vendor  has 
ceased,  is  a  valid  sale,  so  far  as  the  provision  is  concerned,  requiring  sales  of 
chattels  to  be  accompanied  by  immediate  delivery,  and  by  an  actual  and  oon- 
tinned  ehange  of  possession:  OoM  v.  HunUep,  73  Id.  399.  In  Clinton  Nat, 
Bmnk  v.  Btudemann^  74  Iowa,  104,  a  sale  was  considered  valid,  as  against  cred- 
itors, where  the  vendor  sold  and  delivered  certain  cattle  to  the  vendee,  who 
immediately  redelivered  them  to  the  vendor,  to  be  eared  for  by  him  ontU  the 
f  oUowxng  Monday,  and  then  driven  by  him  to  a  certain  place  named  by  the 
vendee,  it  appearing  that  the  sheriff  who  levied  upon  the  cattle  as  the  prop- 
er^ of  the  vendor  had  notice  of  all  the  facts.  In  ths  case  of  Oro  Mining  efe. 
Co,  ▼•  Starr,  76  GaL  166,  where  one  purchased  and  paid  for  certain  ma- 
chinery, but  left  it  on  storage  with  the  vendors,  and  the  vendors  afterwards, 
the  machinery  in  question  still  being  in  their  possession,  sold  out  to  defend- 
ant, who  immediately  went  into  possession  under  a  schedule  of  the  propertir 
bought  by  him,  accompanied  by  a  bill  of  sale  therefor,  which  did  not  include 
the  machinery  left  on  storage,  in  an  action  by  the  purchaser  of  the  machinery 
against  the  purchaser  of  the  business,  it. was  held  that  the  sale  of  the  ma- 
ehinery  was  good  as  against  the  defendant^  even  though  sooh  sale  was  not 
accompanied  by  an  actual  change  of  possession. 

FhAVDVLUIT    COHYSTANOn  —  EmOWLUMIB    of  FhAVD    BT   OsAirm    Oft 

Vbkdh.  -^  A  conveyance  or  sale  is  fraudulent  and  void  as  against  the  credi« 
tors  of  the  grantor  or  vendor,  when  the  grantee  or  vendee  has  knowledge  of 
the  intent  of  hit  grantor  or  vendor  to  defraud  his  creditors:  AlbirtoM  r. 
BroMkam^  80  CaL  631;  13  Am.  St.  Rep.  200,  and  note.    A  franduleftt 
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Am  is  liaU%  li  •qttHjr»  te  pwrnmal  JudgoMBt^  si  tlw  rait  «l  tt* 
•radilon^  for  lh«  proceedi  or  Talne  of  the  property  fravdulnitly 
to  him,  whtro  tho  pr^^erty  itnlf  Kaa  beon  lo  disiHMod  of  or  ommtMi  by 
biM  tb«t  H  ooMot  bo  NMbod  or  idontUlod:  SoUmk^  r.  lAma^  9m.  Bmk, 
86  ToDiL  808.  And  a  vondoo  it  pretumod  to  have  made  in^niry,  and  will 
bo  ehargod  with  a  knowledge  of  every  fact  which  raoh  inquiry  would 
giTO  him:  Bigght  T.  Lodge,  458  Md.  229;  6  Am.  St.  Rep.  437;  Limmin  r. 
^Mymi,  68  Md.  299;  6  Am.  St.  Rep.  446.  In  ffirmJk  r.  mOardmrn,  66  Mia. 
S27,  it  waa  hold  that  a  creditor  might  in  good  faith  porohaao  goodi  from  hie 
debtor  in  order  to  aeoure  hie  debt»  although  the  debtor  eold  to  htm  for  the 
poipoee  of  defrauding  his  other  creditors.  And  in  Jatejph  ▼.  Kr9tmuhergei\ 
120  Ind.  406,  where  a  person  ooUnded  with  a  debtor  to  defraud  hb  orsditora» 
taking  a  conveyanoe  of  property,  for  that  purpose  giving  a  valuable  oonstdera- 
tion  therefor,  and  there  was  ao  money  placed  in  the  grantee's  haada  belonging 
to  such  debtor,  and  nothing  owing  from  the  grantor  to  the  grantee,  the  latter 
was  held  not  snbject  to  garnishment  for  the  debts  of  the  granter. 

A  CoNVSTAVCB  VOT  Madi  IN  QooD  Faitii,  and  for  a  good  ooasiderstioa, 
is  voidable  as  to  subsequent  as  well  as  existing  creditors:  Bommu  r.  JfcMMns^ 
77Iowa»  206. 


KisTBR  V.  Lebanon  Mutual  Insurance  Company- 

[128  PSMNSTLVAinA  Statb,  H8.] 

Imv&ANOB  —  What  CoirniTUTBS  Aobrt.  —  A  party  who  subscribes  his  name 
to  an  application  for  insurance  as  agent  of  the  company,  makes  a  state- 
ment ol  the  exposures,  and  approves  the  risk  as  agent,  and  after  tiiis  is 
brought  to  the  notice  of  the  company,  receives  and  delivers  the  policy, 
lifts  the  premium,  and  reports  it^  and  then  collects  assessments,  and 
gives  receipts  rscognized  by  the  company,  is  its  agent  in  effecting  the 
insurance. 

IViURANOB— CONDITIOIf  THAT  PxRSON  PnOGUBINO   InSURAHOI  BB  DsBHBI^ 

AoRMT  OF  Ajuorxd.  — A  Condition  in  a  policy  of  insurance  that  "if 
any  broker,  or  other  person  than  the  assured,  shall  have  procured  this 
insurance  to  be  taken  by  the  company,  such  broker  or  other  person  shall 
bo  considered  the  agent  of  the  assured,  and  not  of  this  oompany,"*  has 
reference  to  parties  operating  on  their  own  account,  or  on  behalf  of  the 
assured,  and  not  to  agents  representing  the  company  in  procuring  in- 
surance. 

InuBAKCB.  — Fraud  of  Aoxnt  or  mistake  on  his  part,  within  the  scope  of 
the  powers  given  him  by  the  insurance  company,  will  not  enable  the 
latter  to  avoid  a  policy  to  the  injury  of  the  assured,  who  innocently  be- 
came a  party  to  the  contract. 

lasvRAKOx  —  Fraud  of  Aoknt  doss  mot  Affsot  InsitriDi — Where  an 
insurance  agent  has  fraudulently  cheated  the  insured  into  signing  a 
false  warranty  and  paying  the  premium,  and  the  policy  was  issued  upon 
the  false  statements  of  the  agent,  the  false  warranty  thus  procured  will 
not  avoid  the  policy,  nor  is  the  assured  estopped  from  proving  the  fraud, 
and  holding  the  company  to  the  contract. 

IBBURAMCB    COHPANT  CANNOT    RxPUDIATB  THE    FrAVD  OF  ITS  AOiaT,   and 

thus  escape  liability  on  a  policy  consummated  thereby,  simply  because 
the  insured  accepted  in  good  faith  the  false  representations  el  the  agent 
without  examination. 
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--'CoKOEnoii  AOAniflT  iNcmsAsi  or  ^omaaLkMem  «■  lh«  Ib- 
pTBp^rty  without  notioo  thoreof  to  the  oompoBjr  <•  aoi  okbltd^ 
a  ohaag^b  ^t  not  on  incfOMn,  of  onoumlironoM  known  to  tho  n^nyiny 
«t  tlM  tamo  tho  insuronoe  was  offoctod. 

ASSUMPSIT  to  recover  on  a  fire  insnnuios  poliej.  Ono 
Strominger  was  authorized  by  the  defendant  oompanj  to 
make  application  and  insure  the  property  for  the  loss  of  which 
this  action  is  brought.  When  making  the  application,  he 
asked  the  insured  a  number  of  questions,  which  the  latter 
truthfully  answered,  but  the  agent,  in  filling  out  the  applica- 
tion, inserted  false  answers.  Among  the  questions  asked  were: 
''Is  it  encumbered?"  ''To  what  amount,  if  so?'*  "Is  the 
encumbrance  insured?  "  The  insured  answered  that  the  prop- 
erty was  encumbered  to  the  amount  of  four  thousand  dollara, 
some  (rf  which  had  been  paid,  but  how  much  he  did  not  know. 
In  filling  out  the  answers  to  these  questions,  the  agent  wrote, 
"None."  The  insured  did  not  read  his  answers  as  put  down, 
and  was  not  aware  of  their  falsity  until  the  company's  affida- 
vit of  defense  alleging  the  falsity  of  the  warranties  was  shown 
him.  The  application  containing  the  warranties  was  signed 
by  the  assured.  Other  facts  appear  in  the  opinion.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 

E.  W.  Spangler  and  H.  L.  FUhefy  for  the  plaintiff  in  error. 

W.  Bay  Stewart,  H$nry  C.  NiU$,  George  B.  Neff,  Frank 
OriBSj  Edward  D.  ZiegUr^  and  J.  R.  Strawbridge,  for  the  de- 
fendant in  error. 

Clarx,  J.  That  Strominger  was  the  agent  of  the  con^Mmy 
in  effecting  this  insurance  is  too  plain  to  admit  of  disonssion. 
He  subscribed  his  name  to  the  application  as  agent;  he  made 
a  statement  of  the  exposures  as  agent,  and  approved  the  risk 
as  agent;  and  all  this  was  brought  to  the  immediate  notice  of 
the  company  before  the  policy  issued.  The  company  forwarded 
the  policy  to  him,  and  he  delivered  it,  lifted  the  premium,  em- 
braced it  in  a  formal  report  to  the  company  at  the  end  of  the 
month,  deducting  his  commissions,  and  sent  it  to  the  special 
agent.  He  subsequently  received  all  the  assessments,  and 
gave  the  receiirts,  which  were  recognized  by  the  company,  and 
were  at  the  trial  given  in  evidence.  He  was  without  doubt 
the  agent  oi  the  company  in  this  particular  transaotioa,  and 
most  be  so  regarded. 

The  policy  contains  a  clause  as  follows:  '^  If  any  broker,  oi 
other  person  than  the  assured,  shall  have  procured  this  ittsur 
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anoa  io  be  taken  by  the  company,  sucb  broker  or  otber  person 
shall  be  considered  the  agent  of  the  assured,  and  not  of  this 
company.^ 

It  is  said  that  the  defendant  is  a  mntual  company,  of  which 
the  plaintiff  is  a  member,  and  he  will  be  presumed  to  have 
known  this  regulation.  But  Kister  was  not  yet  a  member  of 
the  company.  The  application  was  one  of  the  preliminary 
negotiations  to  that  end,  and  certainly  he  will  not  be  presumed 
to  have  known  in  advance  of  a  proyision  in  a  policy  which  had 
not  yet  issued.  But  ^.ocording  to  our  construction,  the  agents 
of  the  company  are  not  embraced  in  this  provision;  the  refer- 
ence is  to  persons  operating  on  their  own  account,  or  on  behalf 
of  the  assured,  and  not  representing  the  company  in  procuring 
the  insurance.  The  use  of  the  term  ^  broker  "  indicates  the 
class  of  persons  intended.  Where  general  words  follow  partic- 
ular ones,  the  rule  is  to  construe  them  as  applicable  to  subjects 
ejuidem  generis.  If  it  was  intended  by  the  policy  to  provide 
that  the  company's  agent,  when  taking  an  application,  was  not 
the  company's  agent,  but  the  agent  of  the  assured,  it  would 
have  been  an  easy  matter  to  say  so.  Susquehanna  Ins.  Co.  v. 
PeninSf  7  Watts  &  S.  848,  is  a  case  of  that  kind.  There  a  per- 
son preparing  the  application  was  styled  as  surveyor,  and  it 
was  provided  that  such  applications  might  be  made  either 
by  the  applicant  ^  or  by  the  surveyor,"  and  in  all  cases  the 
assured  will  be  bound  by  the  application,  for  the  purpose  of 
taking  which  "  such  surveyor  will  be  deemed  the  agent  of  the 
applicant."  ^ 

Assuming  the  truth  of  the  matters  aUeged  in  the  offer,  this 
case  bears  a  close  analogy  to  EUefiberger  v.  ProUetive  Mui.  F. 
Ins.  Co.^  89  Pa.  St.  464;  for  the  policy  in  that  case  contained  a 
provision  similar  to  that  in  the  policy  in  suit, — a  provision, 
however,  which  contained  no  restrictive  words  whatever;  and 
it  was  held  that  they  did  not  apply  to  an  agent  of  the  company 
who  solicited  insurance,  made  out  applications,  sent  them  to 
the  home  office,  delivered  the  policies,  and  remitted  the  pre- 
miums. Whilst  we  have  no  particular  evidenoe  as  to  the 
authority  of  Strominger,  these  are  the  acts  which  he  per- 
formed, and  they  were  approved  by  the  company.  The  other 
cases  cited  by  the  company  on  this  branch  are  fully  discussed 
and  distinguished  in  the  Eilenberger  case,  and  further  refer- 
ence to  them  seems  unnecessary  now.  '^An  examination  of 
the  facts  in  those  cases,"  says  Mr.  Justice  Trunkey,  ^  will  aid 
in  understanding  the  scope  of  the  opinions.    In  each  there  wsm 


Oct  1889.]    KisTEB  V.  Lebanon  Mutual  Inburanok  Ca    699 

no  qaestioii  but  that  the  warranty  was  made,  and  it  was  con- 
ceded that  if  there  were  a  mutual  mistake  between  the  con* 
tracting  parties,  parol  evidence  was  admissible  to  reform  the 
policy.  None  declares  that  the  fraud  or  mistake  of  a  knavish 
or  blundering  agent,  done  within  the  scope  of  the  powers  given 
him  by  the  company,  will  enable  the  latter  to  avoid  a  policy 
to  the  injury  of  the  insured,  who  innocently  became  a  party  to 
the  contract.  The  authorities  go  far,  very  likely  not  too  far, 
in  holding  the  assured  responsible  for  his  warranty,  and  in 
excluding  oral  evidence  to  contradict  or  vacy  it;  but  they  do 
not  establish  that  where  an  agent  of  the  assurer  has  cheated 
the  assured  into  signing  the  warranty  and  paying  the  pre- 
mium, and  the  policy  was  issued  upon  the  false  statements  of 
the  agent  himself,  the  assured  shall  not  prove  the  fact,  and 
hold  the  principal  to  the  contract,  as  if  he  had  committed  the 
wrong." 

A  copy  of  the  application  accompanied  the  policy,  and  it  is 
argued  that  Kister  could  and  ought  to  have  read  it,  and  if  he 
had  done  so  he  would  have  seen  the  answers  were  untrue. 
These  were  considerations  which  were  properly  addressed  to 
the  jury.  We  cannot  say  that  the  law,  in  anticipation  of  a 
fraud  upon  the  part  of  the  company,  imposed  any  absolute 
duty  upon  Kister  to  read  his  policy  when  he  received  it,  al- 
though it  would  certainly  have  been  an  act  of  prudence  on 
his  part  to  do  so:  Howard  Ins,  Co.  v.  Bruner^  23  Pa.  St.  60; 
Union  Mut.  L.  Ins.  Co.  v.  WUldnaon^  13  Wall.  222.  One  thing 
is  certain,  however:  the  company  cannot  repudiate  the  fraud 
of  its  agent,  and  thus  escape  the  obligations  of  a  contract  con- 
summated thereby,  merely  because  Kister  accepted  in  good 
faith  the  act  of  the  agent  without  examination. 

We  are  of  the  opinion,  also,  that  if  the  amount  of  the  encum- 
brances was  not  increased  during  the  continuance  of  the  policy, 
and  before  the  date  of  fire,  there  was  no  breach  of  the  condi- 
tion against  encumbrances,  within  the  spirit  and  meaning  of 
the  policy.  It  may  be  conceded  that  in  case  of  a  warranty  it 
is  a  matter  of  no  consequence  whether  or  not  the  act  stipulated 
for  be  material  to  the  risk.  One  of  the  objects  of  the  war- 
ranty, it  is  said,  is  to  preclude  the  controversy  as  to  the 
materiality  of  the  thing  in  question.  Yet  it  must  still  be  as- 
certainedi  under  the  ordinary  rules  of  construction,  what  the 
thing  is  that  is  warranted,  and  this  being  ascertained,  the  in- 
sured is  held  to  a  full  and  literal  performance  of  it:  Home  MyiU 
Life  AsB^n  v.  OilUipie^  110  Pa.  St.  88.    But  this  covenantor 
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oondiiion  afainst  future  eQcumbranceB  doea  not  atand  upon 
the  fooling  of  a  warranty.  The  warranty  covers  the  repre- 
sentations contained  in  the  application,  whilst  the  ooodition 
referred  to  is  a  provision  of  the  policy  oaly^  and  is  not  within 
the  terms  of  the  warranty.  The  encumbering  of  the  prenodses 
to  be  insured  was  intended  to  operate  as  a  forfeiture.  Now,  if 
it  be  assumed  that  the  plaintiff's  proof  would  come  up  to 
the  offer,  which  we  say  should  have  been  receivedi  it  would 
appear  that  the  plaintiff,  at  the  time  of  the  application,  dis- 
closed the  fact  that  there  were  liens  to  the  amount  of  four 
thousand  dollars  against  the  premises  insured;  that  some  of 
these  were  paid,  but  that  he  did  not  know  how  much;  that  at 
the  time  the  application  was  made  the  amount  of  these  encum* 
brances  was  less  than  three  thousand  dollars;  that  at  no  time 
did  they  exceed  that  amount,  nor  equal  the  amount  repre* 
sented.  This  provision  of  the  policy  is  based  upon  the  in* 
creased  risk  resulting  from  encumbrances;  a  person  is  supposed 
to  have  less  interest  in  the  preservation  of  his  property  when 
it  is  encumbered  beyond  its  value.  If  the  testimony  con- 
tained in  the  offer  is  true,  the  company  was  willing  to  assume 
the  obligation  with  the  encumbrances  then  existing,  and  if 
these  encumbrances  were  not  increased  in  amount  during  the 
continuance  of  the  policy,  then  the  company  was  merely  held 
to  the  risk  which  it  at  first  assumed,  and  no  more.  The  ap- 
plicant, in  stating  the  amount  of  encumbrances  on  his  prop- 
erty, may  include  not  only  those  actually  entered,  but  each  as 
are  liable  to  be  entered;  for  if  he  has  given  a  judgment  note  or 
bond,  he  knows  that  it  may,  and  probably  will  be,  placed  upon 
record.  He  may  not  have  knowledge  of  the  amount  actually 
entered,  but  be  able  to  state  the  amount  in  condition  to  be 
entered,  and  may  represent  the  amount  of  liens  accordingly. 
If  the  lien  of  one  of  the  judgments  entered  should  expire,  it 
would  certainly  not  be  treated  as  a  breach  of  the  condition  to 
have  it  revived;  or  if  the  assured,  in  order  to  raise  money  to 
pay  a  lien  pressing  for  payment,  should  enter  another  in  its 
place  of  equal  amount,  that  would  not  affect  the  risk  upon  the 
premises  insured;  yet,  in  either  case,  the  assured  may  be  said 
to  ^'  have  the  same  encumbered.''  The  question  we  have  been 
considering  was  referred  to,  but  not  decided,  in  Pennsjfivania 
Mut.  Fire  Ins.  Co.  v.  Schmidt,  119  Pa.  St  449. 

Indemnity  is  the  real  object  and  purpose  of  all  insurance, 
and  this  is  to  be  kept  constantly  in  view,  and  favored  in  the 
•ODStruction  of  policies  of  insurance.    Such  oontracts  are  to 
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be  construed  liberally,  and  it  is  presumably  the  intention  of 
the  insurer  that  the  insured  shall  understand  that  in  case  of 
loss  he  is  to  be  protected  to  the  full  extent  which  any  fair  in- 
terpretation will  give:  TetUania  In$.  Co.  ▼.  Mund^  102  Pa.  St. 
95.  "Forfeitures  are  odious  in  law,  and  are  enforced  only 
where  there  is  clear  evidence  that  that  was  what  was  meant 
by  the  stipulations  of  the  parties.  There  must  be  no  cast  of 
management  at  trickery  to  entrap  the  party  into  a  forfeiture": 
Helm$  y.  Philadelphia  Life  In$.  Co.,  61  Id.  107;  100  Am.  Dec.  621- 
The  judgment  is  reversed,  and  a  ffewire  faeiae  i$  «•«• 
awarded. 

iBguBAnatL  —  Ordinarily  the  misrepreaantatioiu  of  an  ifMit  an  biading 
upon  Ilia  inanraooa  oompany:  Baier  ▼.  Ohio  F.  Itu.  Co.,  70  Miah.  ISO}  14  Am. 
81  Rep.  4S5^  and  ndta;  for  an  insaraiioa  oompany  ia  boand  by  tfaa  aoli  ol  Ha 
agento:  Menk  r.  Hmne  In$.  Co.,  7S  GaL  SI;  9  Am.  St.  &ep.  ISS^  aad  aofti 
162,  1S8. 

GnraaAL  Aguitb  ov  ItrsvaAiroB  Compav xu,  who  arai  Coah'awiaf  /ml  da 
▼.  JUmknum,  127  BL  864;  11  Am.  St  Rap.  181. 


Pbnnstlyania  Railroad  Gompant  v.  Ltoncu 

[129  PawmTLYAVXA  STAn,  118.] 

OomiDii  OARaims — Purr  to  PAflaaNoiRS  at  TBSia  D vmr atumt.  —  A 
railroad  oompany  should  itop  its  train  and  giro  a  paMonger  a  raiionsbla 
time  to  leava  tha  train  in  aafetj  at  tha  plaoa  of  hia  daitinatioo,  and  it  ii 
Iha  dxkij  of  tba  pamongor  to  azaroisa  raasonable  diligmoa  and  oare. 

Onmoii  CAKiunM — Naauonroa  ur  JuMmro  vbom  Motino  Train,  whbit 
Qmssnoii  for  Jury.  — In  an  action  to  reooTor  for  parsonal  injnriai  ra- 
ceivod  in  jumping  from  a  moving  train,  wiiare  nagligonoa  ia  chargad  oi 
both  nde^  and  tha  aTidanoo  ia  conflicting  aa  to  wfaathar  or  not  tika  traia 
waa  itoppad  a  taaionaMa  tima  to  allow  tha  paasangar  to  alight  in  aafaty , 
tha  whole  qaection  should  be  loft  to  tha  jury  for  its  determination, 

CoMMOii  Carribrs — Whin  Nbouosncs  of  PAsssnoBa  nr  AuoRinro 
FSOM  MoTiNO  Traut  h  for  Jvrt.  —  When  a  passenger  is  pUoed  ia 
peril  by  the  default  or  negligence  of  a  railroad  oompany,  or  when  ha 
leaves  the  train  while  it  is  in  motion  by  direction  of  the  oompany'a 
agents,  it  is  for  the  jury  to  determine,  upon  tha  evidenoe,  whether  the 
act  was  negligent  or  not.  In  snch  casee,  all  the  circamstanees,  including 
tha  speed  of  the  train  at  the  time  of  leaving  it»  must  be  considered. 

OOJOIOH  CARBIXB8.  — WhBN    PaSSXIIORR  JX    AlIOHTINO  FROM  A  RAUiWAT 

Traim  is  injured,  and  alleges  that  it  was  caused  by  the  neglect  of  the 
company  to  stop  its  train  long  enough  to  enable  him  to  alight  in  safety, 
be  must  prove  snch  neglect  to  the  satisfaction  of  the  jury,  or  fsil  in  his 
action.  When,  therefore,  it  is  found  that  sufficient  time  was  given  him 
to  alight  in  safety,  that  he  did  not  do  so^  but  remained  on  tha  train 
until  it  was  in  motion,  and  then  jumped,  and  waa  injured,  ha  ia  guilty 
af  oontribntoiy  negligence,  and  cannot  recover. 
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immediately  after  the  train  paeeed,  from  which  he  jamped«  and  whiU  he 
lay  on  the  pUtform  where  he  fell*  ia  admiaaible  at  part  ef  the  rv 


Oeorge  Tucker  Biipham  and  John  Hampton  Bameif  for  tiio 
plaintiff  in  error. 

W.  Henry  Sutton^  for  the  defendant  in  error. 

McCoLLuic,  J.  The  plaintiff  below  was  a  passenger  on  a 
train  of  the  Pennsylrania  Railroad  Company,  from  Phila- 
delphia to  Haverford  College  station,  on  the  evening  of  April 
6,  1886.  In  alighting  from  the  car  at  the  latter  place,  he  fell 
upon  the  platform  of  the  station,  and  was  injured.  Alleging 
that  the  injury  he  received  was  caused  by  the  unassisted 
negligence  of  the  company,  he  brought  this  action  to  recover 
compensation  for  it  His  claim  is,  that  the  train  did  not  stop 
long  enough  to  allow  him  to  get  off  the  car  safely. 

It  was  the  duty  of  the  company  to  give  him  a  reasotiable 
time  to  leave  the  train  at  the  place  of  his  destination,  and  it 
was  his  duty  to  use  reasonable  diligence  and  care  in  getting 
off  there.  It  clearly  appears  that  the  train  was  moving  when 
he  left  it,  but  whether  he  fell  or  voluntarily  jumped  from  it  is 
not  clear,  because  the  evidence  on  this  point  is  conflicting. 

As  the  alleged  failure  of  the  company  to  stop  its  train  long 
enough  to  enable  the  plaintiff  to  leave  it  in  safety  constitutes 
the  negligence  complained  of,  it  follows  that  if  the  company 
was  not  in  default  in  this  particular,  it  is  not  liable  to  the 
plaintiff  for  the  injury  he  received.  The  testimony  on  the  part 
of  the  plaintiff  is,  that  the  train  stopped  from  ten  to  twenty 
seconds;  on  the  part  of  the  defendant,  that  it  stopped  a  min- 
ute, and  that  from  ten  to  fifteen  passengers,  mostly  ladies,  got 
off  the  train,  and  one  or  two  passengers  got  on  it,  while  it  was 
at  rest.  It  is  contended  that  upon  this  evidence  the  court 
should  have  directed  a  verdict  for  the  defendant,  upon  the 
ground  that  no  negligence  was  shown,  and  the  court's  refusal 
to  do  so  constitutes  the  fifth  specification  of  error.  We  have 
no  hesitation  in  deciding  that  this  refusal  was  right,  and  that 
it  was  for  the  jury  to  determine,  upon  the  whole  evidence, 
whether  the  train  stopped  a  reasonable  and  proper  time  to  al- 
low its  passengers  to  alight  safely.  What  is  a  reasonable  time 
depends  on  the  circumstances  of  the  case  as  developed  by  the 
proofis. 

It  is  further  contended  that  if  the  defendant  company  failed 
to  afford  the  plaintiff  a  reasonable  time  to  leave  the  car  safely, 
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he  was  guilty  of  contributory  negligence  in  getting  off  while  it 
was  moving. 

It  is  admitted  that  the  plaintiff  got  off  the  oar  while  it  wa» 
running  upon  the  track,  and  the  general  rule  that  it  is  negli- 
gence in  a  passenger  to  jump  from  a  moving  train  is  not 
seriously  questioned.  But  to  this  general  rule  there  are  ex* 
ceptions.  When  the  passenger  is  placed  in  peril  by  the  default 
or  negligence  of  the  company,  or  when  he  leaves  the  train 
while  it  is  in  motioui  by  direction  of  the  company's  agents,  it 
is  for  the  jury  to  say,  upon  the  evidence,  whether  the  act  was 
negligent  or  not  In  such  cases  all  the  circumstances,  includ- 
ing the  speed  of  the  train  at  the  time  of  leaving  it,  must  be 
considered:  Pennsylvania  Ry  Co.  v.  Kilgore^  82  Pa.  St  292; 
72  Am.  Dec.  787;  Pennsylvania  R'y  Co.  v.  Peters,  116  Pa.  St 
206;  Canal  Co.  v.  Webster,  18  Week.  Not.  889;  Johnson  v.  West 
Chester  etc.  R.  R.  Co.,  70  Pa.  St  867.  In  view  of  the  evidence 
in  the  case  and  the  principles  already  stated,  the  denial  of  the 
defendant's  first,  third,  and  fifth  points  was  proper,  and  the 
specifications  founded  on  such  denial  are  dismissed. 

The  answer  to  the  defendant's  second  point  was  erroneous 
and  misleading.    It  did  not,  in  terms,  aflSrm  or  refuse  the 
point,  but  it  substantially  denied  any  effect  to  a  finding  by 
the  jury  that  the  train  stopped  a  sufficient  time  for  the  plain- 
tiff to  leave  it,  and  that  he  jumped  from  it  after  it  had  started 
upon  its  course;  and  it  declared  that  in  all  cases  it  was  for  the 
jury  to  determine  whether  it  was  negligence  in  a  passenger  to 
jump  from  a  moving  train,  and  that  this  depended  altogether 
upon  the  speed  of  the  train  when  he  jumped  from  it.   We  can- 
not accept  this  as  a  correct  statement  of  the  law  on  the  subject 
to  which  it  relates.    If  a  passenger,  in  alighting  from  a  rail- 
way car,  receives  an  injury,  which  he  alleges  was  caused  by 
the  neglect  of  the  company  to  stop  its  train  long  enough  to  en* 
able  him  to  leave  it  safely,  he  must  prove  such  neglect  to  the 
satisfaction  of  the  jury,  or  fail  in  his  action.     When,  therefore, 
it  is  found  that  sufficient  time  was  given  him  to  get  off  in 
safety,  that  he  did  not  do  so,  but  remained  on  the  train  until 
it  had  started  upon  its  course,  and  then  jumped  from  it,  and 
was  injured,  a  clear  case  of  injury  arising  from  his  own  negli- 
gence is  presented,  and  he  cannot  recover.  In  the  present  case, 
as  we  have  seen,  it  was  for  the  jury  to  determine  whether  a 
sufficient  time  was  allowed  the  plaintiff  to  alight  from  the  car 
before  it  started  on  its  course,  and  this  involved  a  consideration 
of  all  the  circumstances  of  the  case;  but  if  it  was  ascertained 
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tlial  tufficieDt  time  had  been  given  for  that  purpose,  tliat  h* 
did  not  use  it,  but  remained  upon  the  car  until  it  was  in 
motion,  and  then  jumped  from  it,  and  was  injured,  the  jorj 
Bhould  have  been  instructed  that  his  own  negligence  eaased 
the  injury,  and  prevented  a  recovery.  This  was  the  inatrao- 
tion  the  defendant's  second  point  sought,  but  failed  to  obtain. 
A  sufficient  time  in  such  cases  means  time  to  alight  safely  in 
the  use  of  reasonable  diligence  and  care,  and  haa  regard  to  all 
the  circumstances  which  affect  the  act  of  getting  off  a  train. 
The  third  specification  of  error  is  sustained. 

We  cannot  say  that  it  was  error  to  receive  the  declaration 
made  by  the  plaintiff  immediately  after  the  train  passed,  and 
while  he  lay  on  the  platform  where  he  fell.  It  was,  undcv  the 
authorities,  a  part  of  the  re$  ge$im:  Tampkin»  v.  SaUmanhf  14 
Serg.  ft  R.  275;  Elhin$  v.  MeKean,  79  Pa.  St  493.  It  differs 
from  the  declaration  which  was  rejected  in  O^deii  v.  Penmyl- 
vania  R.  R.  Co.^  44  Leg.  Int  133,  as  that  was  made  after  the 
removal  of  the  injured  party  from  the  place  where  be  was 
found;  in  this  case,  it  was  made  while  the  party  was  lying 
where  he  fell,  and  an  instant  after  his  falL  The  first  specifi- 
cation of  error  is  not  sustained. 

Judgment  reversed,  and  venire  faciae  de  no90  awarded. 

OAmame  ov  pASsaiiosBs  —  Dorr  to  Pibsbnosbs  at  DaRm ▲tboh.  •»  A 
•arrier  ol  pMaeagen  it  bound  to  ase  the  tamo  degreo  of  omo  towttrdi  a  pM> 
•ongor  in  hia  ogran  hom  the  Tohiole  of  oarriage  aa  whan  ha  yamaini  tibawaa, 
proyided  anofa  agran  la  for  a  propar  purpoaa:  Dodge  t.  Boekm  €le,  8.&  Co,. 
148  Ifaaa.  207|  12  Am.  St.  Bep.  541.  Tha  carrier  moat  annonnca  the  naaaa 
of  the  atation  upon  ooming  to  it,  and  allow  tike  paaaengera  a  reaaonabia  ep- 
portnnity  to  alight  in  aafaty:  Dorrah  ▼.  IlUmk  C.  R.  lLOo.,96  Miaa.  14;  7 
Am.  St  Rep.  629,  and  note  031. 

Carbobs  of  Pabsbnoibs  —  DuTT  OF  Passbiiobb  at  DiansiATiOK.  —  A 
passenger  moat  avail  himself  of  the  opportunity  given  him  to  ali^t  a*  hia 
point  of  daatination  in  suoh  a  mannar  aa  not  to  be  guilty  of  negliganoa  en 
his  part;  ao  where  a  paaaenger,  after  the  train  had  reached  his  atation.  and 
stopped  the  nsnal  time  for  passengers  to  alight,  being  warned  by  the  brake- 
man  not  to  alight  after  the  train  had  again  atarted,  neverthrieaa  made  aa 
attempt  to  get  ofl^  and  waa  injured,  he  waa  guilty  of  contributory  negUgenoe, 
and  eoald  not  recover  for  his  injuries:  New  York  ele,  B.  B.Oik  ▼.  Sn^ee,  127 
Pa.  St  316;  14  Am.  St  Rep.  848;  lilinoii  etc  R.  R.  Co,  r,  SlaUon,  64  IlL  133; 
6  Am.  Rep.  109. 

CONTBIBUTOBT    KsOLIGBNOB  OF  A  ?A88BirOBR  AUOBITKO  FBOM  A  TbAIV 

in  motion  is  ordinarily  a  question  of  fact  for  the  jury:  Babem  t.  Oemiral  ArJL 
Co,,  74  Iowa,  732. 

Rb8  Gistjl  ^Dbclaratiors  Made  bt  a  PLAnmFF  half  an  hoar  after 
an  acddent  aa  to  the  manner  of  his  leaving  the  train  and  receiving  the  in* 
jury  are  inadmissible  in  evidence  as  part  of  the  rsf  paste.*  SamMmmak  cM.  JTy 
Ox  ▼.  BoUamd,  S2  Qa.  267;  14  Am.  St  Rep.  168. 
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De  Turk  v.  Commonwealth. 

(129  PSNKSTLVAKIA  STATB,  16L] 

OmcB  mn  OmcBss  —  Inoompativlb  Officbs.  —  Offioe  of  eonmtj 

miarioner  and  that  of  pottmaster  are  incompatible,  independent  of  any. 
statute  to  that  effeot,  under  oonstitntional  provision  that  any  pereon 
holding  an  office  of  trust  or  profit  under  the  United  Statee  cannot  at  tha 
same  time  hold  an  offioe  in  the  state  to  which  a  salary  is  attached. 

OfncB  AND  Officbrb  —  Inoompatiblb  Offioks.  —  Where  a  person  ia  ap- 
pointed to  a  state  office  who  is  already  holding  a  federal  office,  and  theae 
efficea  are  made  incompatible  by  the  atate  conatitntion,  his  aooeptance 
and  entering  upon  the  dutiea  of  the  atate  offioe  doea  not  create  a  Taoanoy 
in  the  federal  offioe;  but  his  tight  to  hold  the  former  may  be  questioned 
if  he  attempts  to  hold  them  both. 

Cmcx  AHD  Officess  —  Imcohfatibls  Offices.  — Where  a  person  ia  hold- 
ing a  federal  and^a  state  office,  made  incompatible  by  atate  oonatitution, 
but  before  answer  and  iuue  joined  in  gmo  warramto  to  oust  him  from  the 
atate  offioe  he  formally  reaigna  and  surrendera  the  federal  office,  hia  title 
to  the  atate  offioe  ia  thereby  perfeeted  ao  that  he  cannot  be  onatad  there- 
from by  Judgment  in  the  fito  warramto  prooeeding. 


John  W.  Ryan^  A*  W.  Sehalekj  and  8.  H.  KaereheTf  for  the 
plaintiff  in  error. 

William  Wilhelm,  /oAii  K  Na$k,  and  W.  J.  WhUehatm,  for 
the  commonwealth. 

McCoLLUM,  J.  Section  2  of  artice  12  of  the  constitution  of 
Pennsylvania  provides  that  "no  member  of  Congress  from 
this  state,  nor  any  person  holding  or  exercising  any  office  or 
appointment  of  trust  or  profit  under  the  United  States,  shall, 
at  the  same  time,  hold  or  exercise  any  office  in  this  state  to 
which  a  salary,  fees,  or  perquisites  shall  be  attached.  The 
general  assembly  may,  by  law,  declare  what  offices  are  incom- 
patible." 

Samuel  G.  De  Turk  was,  on  November  8,  1887,  duly  elected 
a  commissioner  of  Schuylkill  County,  and  on  the  first  Monday 
of  the  following  January  executed  the  required  bond,  took  the 
oath,  and  entered  upon  the  duties  of  that  office.  At  the  time 
of  his  election  he  was  holding,  by  appointment,  the  office  of 
postmaster  at  De  Turkville,  in  said  county,  and  he  continued 
to  discharge  its  duties  until  November  13,  1888,  when  he  re- 
signed, and  his  successor  was  appointed.  On  October  24, 1888, 
upon  the  suggestion  of  the  district  attorney  of  said  county  that 
De  Turk  was  then  holding  the  office  of  county  commissioner, 
an  office  in  this  state  to  which  a  salary  is  attached,  and  the 
office  of  postmaster,  an  office  of  trust  and  profit  under  thm 

▲M.  St.  Kir..  Vol.  XV.— tf 


706  Db  Turk  9.  GoMicoNWEALTH.  [Peiuu 

United  States,  a  writ  of  quo  warranto  was  ordered,  reqairing 
the  said  Samuel  O.  De  Turk  to  appear  and  show  by  what  au- 
thority he  claimed  to  exercise  the  office  of  county  commissioner 
in  the  said  county  of  Schuylkill.  An  answer  was  filed  Decem- 
ber S,  1888,  admitting  the  foregoing  facts,  but  denying  that 
the  offices  were  incompatible,  within  the  intent  and  meaning 
of  the  constitution,  and  the  act  of  May  15, 1874:  Pamph.  Laws, 
186.  To  this  answer  a  demurrer  was  filed  on  January  10, 
1889,  and  upon  the  issue  thus  joined  the  cause  was  heard,  and 
on  January  14, 1889,  a  judgment  of  ouster  was  entered  against 
the  defendant. 

The  contention  of  the  plaintiff  in  error  embraces  three  prop- 
ositions: 1.  These  offices  are  not  incompatible,  because  the 
legislature  has  not  yet  declared  them  to  be  io]  2.  K  they  are 
incompatible,  an  acceptance  of  the  second  office  is  an  implied 
resignation  and  vacation  of  the  first;  3.  An  express  resigna- 
tion of  the  first  office,  before  answer  and  hearing,  is  a  sufficient 
pompliance  with  the  constitutional  provision. 

The  constitution  plainly  prohibits  any  person  holding  an 
office  of  trust  or  profit  under  the  United  States  from  holding, 
at  the  same  time,  an  office  in  this  state  to  which  a  salary  is 
attached;  and  it  as  plainly  provides  that  the  legislature  may, 
by  law,  declare  what  offices  are  incompatible.  The  prohibi- 
tion and  the  permission  or  direction  are  contained  in  the  same 
section,  but  in  separate  sentences  of  it.  Is  the  former  inopera- 
tive by  reason  of  the  latter?  Does  the  section,  as  a  whole, 
mean  that  no  person  can  hold  these  offices,  at  the  same  time, 
if  the  legislature  shall  declare  them  incompatible?  We  can- 
not so  construe  it.  The  prohibition  may  be  enforced  without 
legislative  aid,  and  no  action  or  inaction  of  the  legislature  can 
destroy  it.  This  construction  does  not  render  the  last  sen- 
tence of  the  section  useless,  because  that  relates  to  offices  not 
within  the  constitutional  prohibition,  and  authorizes  the  legis- 
lature to  declare  them  incompatible:  Commonwealth  v.  Ford, 
6  Pa.  St.  67. 

We  next  inquire  whether  De  Turk  forfeited  and  created  a 
vacancy  in  the  office  of  postmaster  by  accepting  and  entering 
upon  the  duties  of  the  office  of  county  commissioner.  In  con- 
sidering this  question,  regard  must  be  had  to  the  fact  that  the 
former  is  an  office  under  the  government  of  the  United  States, 
and  the  latter  an  office  under  the  state  government.  If  the 
titles  to  these  offices  were  derived  from  a  common  source,  it 
might  well  be  held  that  an  acceptance  of  the  second  office  was 
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an  implied  resignation  and  vacation  of  the  first.  This  is  the 
common-law  rule,  and  the  current  of  authority  in  this  country 
sustains  it.  But  the  state  cannot  declare  the  federal  oflBce 
vacant,  nor  remove  the  incumbent  from  it.  It  may,  however, 
enforce  the  constitutional  provision  by  proceedings  to  test  his 
title  to  the  office  he  holds  under  its  laws,  and  it  may  remove 
him  from  that  office,  if  he  does  not  surrender  the  office  ha 
holds  under  the  government  of  the  United  States.  It  follows; 
from  these  views  that  at  the  time  of  the  institution  of  this  suit 
De  Turk  had  not  an  indefeasible  title  to  the  office  of  county 
commissioner,  because  he  was  then  in  actual  possession,  and 
exercising  the  functions,  of  an  office  of  trust  and  profit  under 
the  United  States. 

Did  his  formal  resignation  and  complete  surrender  of  it,  be- 
fore answer,  place  him  in  accord  with  the  constitution,  and 
perfect  his  title  to  the  office  of  county  commissioner?  By  ac- 
cepting it,  and  entering  upon  its  duties,  he  elected  to  hold  it. 
This  election  was  confirmed  by  his  express  resignation  of  the 
office  of  postmaster,  and  the  appointment  of  his  successor,  be- 
fore issue  was  joined.  When  he  appeared,  in  obedience  to  the 
mandate  of  the  writ,  he  was  not  holding  an  office  of  trust  or 
profit  under  the  United  States.  The  judgment  of  ouster,  there- 
fore, rests  on  an  alleged  forfeiture  resulting  from  a  prior  hold- 
ing of  the  two  offices  at  the  same  time.  But  as  the  acceptance 
of  the  second  office  was  an  implied  resignation  of  the  first,  — 
an  election  to  hold  the  former  and  to  surrender  the  latter,  — 
it  did  not  forfeit  respondent's  title  to  the  office  which  he  so 
elected  to  hold  and  exercise.  This  case  depends  entirely  upon 
the  construction  of  the  constitutional  provision  against  the 
holding  of  incompatible  offices,  as  it  is  not  covered  by  any 
statute.  The  constitution  makes  these  offices  incompatible; 
but  it  does  not  prescribe  a  penalty  or  declare  a  forfeiture.  We 
are  of  opinion  that  when  issue  was  joined  in  this  case  the  re- 
epondent  had  a  valid  title  to  the  office  of  county  commissioner, 
and  that  it  was  error  to  enter  judgment  of  ouster.  Common^ 
uealth  V.  Pyle^  18  Pa.  St.  519,  is  not  in  conflict  with  this  con- 
clusion. It  merely  decided  that  a  stockholder  in  a  bank  could 
not  hold  the  office  of  notary  public,  because  by  the  act  of 
April  14,  1840,  the  legislature  had  so  declared.  What  was 
there  said  with  reference  to  incompatible  offices  was  not 
necessary  to  the  determination  of  the  question  before  the 
court 

Judgment  reversed* 
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Offiob  iNO  OFncBBs  —  Imoompatible  Omcss.  —  It  hM  been  held  thai 
the  following  offioet  are  inoompatible,  and  oannot  be  held  by  one  person  at  tho 
tame  time:  Diatriet  jndge  and  deputy  theriif:  8iaU  r.  Qpf,  15  K  L  606;  2 
Am.  St  Rep.  021;  any  ealariod  federal  office  and  any  state  offioe:  Pwple  ▼. 
Leonard,  73  Gal.  230;  postmaster  and  judge  of  the  ooonty  oonrt:  Hogbn  ▼. 
Ccurpent&r,  4  Rush,  SO;  postmaster  and  township  tmstee:  FoUn  r.  JTeribiy  105 
Ind.  221;  56  Am.  Rep.  107;  Siate  v.  Kirk,  44  Ind.  401;  16  Am.  Rep.  830; 
alderman  and  member  of  Congress:  People  ▼.  Brooklifn,  77  N.  T.  508;  S8  Am. 
Rep.  659;  oommissioner  of  the  United  States  centennial  oommissioa  and 
presidential  elector:  In  rt  Ccrlia$,  11  R.  L  638;  23  Am.  Rep.  538;  a  Ineratiye 
federal  offioe  of  any  kind  and  sheriff:  Bunting  ▼.  WUUa,  27  Gratt.  144;  21  Am. 
Rep.  388;  trial  justice  and  deputy  sheriff:  StMt  ▼.  Lee,  64  Me.  105;  18  Am. 
Rep.  251;  justice  of  the  peace  and  constable:  Magie  ▼.  Stoddard,  25  Conn. 
665;  68  Aul  Deo.  875;  justice  of  the  peace  and  deputy  sheriff:  WUeom  r. 
King,  3  Litt  457;  14  Am.  Dec.  84. 

Okb  Who  Aocbftb  an  Officb  Ikookpatiblb  with  av  Ottiob  already 
held  by  him  ipeofaeio  racates  the  first  office:  State  t.  Oof,  16  R.  L  506;  2 
Am.  St.  Rep.  021,  and  particularly  note.  But  where  two  offices  are  not  in- 
compatible, as  district  clerk  and  court  commissioner,  acceptance  of  one  by  the 
incumbent  of  the  other  will  not  operate  as  a  vacation  of  the  latter:  Kmneg  ▼. 
Qoargen,  36  Minn.  100. 
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Dbbm — CoBSTBVonoir  —  Etidbncb  to  Vary.  —  When  the  bank  ol  a  navi- 
gable stream  is  called  for  as  a  boundary  in  a  deed,  the  law  will  presume 
tlie  grantor's  intention  to  have  been  to  carry  the  line  to  low- water  mark; 
and  when  the  words  of  the  deed  are  dear  and  consistent,  and  no  frand 
or  mistake  is  alleged,  the  intention  of  the  parties  cannot  be  shown  to 
override  their  obvious  meaning.  If,  however,  there  is  anything  in  the 
deed  which  indicates  a  different  intent,  the  question  is  one  of  construe- 
tioB  for  the  court;  or  if  there  are  extraneous  facts  or  circumstancee 
which,  if  proved,  would  bear  upon  the  proper  construction,  that  quea- 
tion  may,  under  proper  instructions,  become  one  for  the  jury. 

Dudb —  CoNSTBUCTioN  —  PAROL  EviDBMOB  TO  Vabt.  —  Where  a  deed  ealla 
for  land  "  bounded  and  described  according  to  "  a  certain  survey,  and 
does  not  call  for  a  river  as  a  boundary,  but  does  call  for  certain  lines  run 
between  certain  points  designated  by  the  surveyor  as  on  the  bank  of  a 
river,  and  which  exclude  the  land  in  dispute,  parol  evidence  is  admis- 
sible to  show  that  the  river  bank  referred  to  is  artificial;  that  the  grantee 
had  notice  before  the  sale  that  the  grantor  reserved  the  land  in  dispute, 
and  refused  to  execute  a  deed  expressly  conveying  it;  that  the  sale  was 
expressly  subject  to  a  survey  which  was  afterwards  made;  and  that  tho 
lines  in  the  deed  were  in  exact  accordance  with  such  survey. 

WmiB88  —  CoMPBTBNCT  —  EviDBNCB  TO  ExPLAiK  Dbbd.  —  In  a  contr^ 
versy  as  to  whether  or  not  certain  lands  were  conveyed  by  deed,  where 
the  plaintiff  daims  under  the  grantors  and  the  defendant  under  tho 
grantee  in  such  deed,  one  of  the  grantors  who  has  conveyed  her  interest 
wilhoat  covenant  of  title  is  competent  to  testify  as  to  sodi  autten  an 
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are  admissible  to  explain  the  deed,  althoagli  tlie  other  grantors  are  dead, 
and  when  she  is  not  called  against  their  interests,  and  such  grantee  is 
alive,  and  competent  to  testify  as  to  the  same  matters. 

Dwight  M.  Lowrey  and  A,  U.  Bannard,  for  the  plaintiffs  in 
error. 

Charles  H,  Downing^  for  the  defendants  in  error. 

Clark,  J.  This  is  an.  action  of  ejectment  brought  to  re- 
cover about  twenty-six  acres  of  land,  situate  on  the  west  side 
of  the  Schuylkill,  opposite  Point  Breeze,  in  the  twenty-seventh 
ward  of  the  city  of  Philadelphia.  The  description  contained 
in  the  writ  is  not  printed,  but  according  to  the  plaintiffs' 
paper-book,  the  disputed  property  is  "  flat  land,"  bounded  on 
the  north  by  a  line  run  upon  the  dike  or  artificial  bank  of  the 
Schuylkill  River,  on  the  south  by  low-water  mark,  and  on  the 
east  and  west  by  the  projection  to  low-water  mark  of  the  side 
lines  of  a  ten-acre  meadow,  or  fast  lands,  of  defendants,  in 
front  of  which  are  the  flats.  These  flats,  being  between  high 
and  low  water  mark,  are  covered  with  water,  except  when  the 
tides  are  low,  and  are  valuable  only  as  accretions  may  make 
them  so  for  the  purpose  of  a  wharf.  As  the  court  below  en- 
tered a  nonsuit,  we  are  bound  to  accept  the  testimony  which 
was  taken  as  true,  treat  the  offers  of  evidence  which  were 
refused  as  if  they  were  justified  by  the  proof,  and  give  to  the 
plaintiffs  the  benefit  of  ail  the  inferences  which  may  fairly 
arise  out  of  the  facts  thus  assumed. 

The  common  source  of  title  was  Aaron  Palmer,  to  whom,  on 
September  17,  1791,  one  Nathan  Jones,  by  a  deed,  conveyed 
the  meadow-grounds  to  which  the  flats  were  appurtenant. 
Aaron  Palmer  died  November  11,  1817,  and  was  seised  of  the 
property  at  the  time  of  his  death;  for  it  was  admitted  at  the 
trial  that  Aaron  Palmer,  or  his  heirs,  claiming  under  him,  was 
in  the  actual  possession  from  the  date  of  this  deed  until  May 
13,  1864,  the  date  of  the  defendants'  deed  from  Lydia  P. 
Palmer. 

It  is  conceded  that  by  this  means  Aaron  Palmer  was  in- 
vested with  title,  not  only  to  the  fast  land,  but  also  to  the  flat 
lands,  upon  the  principle  that  a  grant  of  land  bounded  upon 
a  navigable  river  extends  to  low-water  mark,  subject,  however, 
to  the  right  of  the  public  for  the  purpose  of  navigation:  Car* 
^on  V.  Blazery  2  Binn.  475;  4  Am.  Dec.  463;  Ball  v.  Slacks  2 
Whart.  508;  30  Am.  Dec.  278;  Coovert  v.  O'Conner,  8  Watts, 
470;  Jones  v.  Janney,  8  Watts  &  S.  439;  42  Am.  Dec.  309; 
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Fulmsr  r.  Wtlliama,  122  Pa.  St.  191;  9  Am.  St.  Rep.  88.  The 
authorities  upon  this  subject  are  collected  in  Wood  ▼.  Appal^ 
63  Pa.  St.  210,  and  the  law  may  be  regarded  as  settled  beyond 
question.  "Between  high  and  low  water  mark  upon  a  naviga- 
ble river,  the  grantee  takes  subject  to  the  rights  of  the  public; 
and  as  between  him  and  the  public,  he  may  use  his  land  be* 
low  high-water  mark  for  such  purposes  as  do  not  interfere 
with  the  free  flow  and  navigation  of.  the  waters":  Fulmer  v. 
Williams^  9upra,  The  possession  of  the  fast  land  is  therefore 
possession  of  the  flats.  That  boats  or  vessels  at  high  water 
pass  over  the  flats  amounts  to  nothing,  as  respects  the  posses- 
sion; for  the  possession  is  necessarily  subject  to  the  use  of  the 
water  by  the  public:  BaU  v.  Slacks  supra. 

The  plaintiffs'  claim  is  through  a  series  of  assignments  from 
those  entitled  by  devolution  under  the  last  will  and  testament 
of  Aaron  Palmer,  deceased.  The  defendants  claim  under  the 
deed  of  May  18,  1864,  from  persons  entitled  in  the  same  right; 
and  the  whole  question  turns  upon  the  proper  force  and  effect 
of  that  deed.  Did  the  conveyance  from  Lydia  P.  Palioer  ei  al. 
to  Hamilton  Farrell  for  the  fast  lands  pass  the  title  to  the  flats 
also?  The  general  rule  undoubtedly  is  as  we  have  stated  it; 
but  there  are  cases  in  which  the  intention  of  the  parties  may 
be  otherwise,  and  it  is  a  cardinal  rule  in  all  cases  that  a  grant 
is  to  be  construed  according  to  that  intention.  '*The  char- 
acter of  this  kind  of  property  is  such  that  land  bordering  on 
the  flats,  and  the  flats,  naturally  go  together.  Their  most 
beneficial  enjoyment  is  derived  from  their  connection;  and  it 
is  inconceivable  that  any  man  in  his  sober  senses  having,  or 
supposing  he  had,  a  title  to  both  would  intentionally  separate 
them,  and  convey  the  meadow  to  one  of  his  children,  and  the 
fiats  in  front  of  it  to  another.  For  this  reason  it  is  that  an 
express  exception  is  required  in  the  grant,  or  some  unequivocal 
declaration,  or  certain  immemorial  usage,  to  limit  the  title  of 
the  owner  in  such  cases  to  the  edge  of  the  river":  Jones  v. 
Janneyf  supra.  It  is  therefore  this  peculiar  connection  in 
their  uses  which  gives  rise  to  the  presumption  that  the  grant 
is  intended  to  pass  the  flats  with  the  fast  land;  but  this  pre- 
sumption of  fact  may,  like  any  other,  be  rebutted  by  proper 
and  competent  evidence  of  a  contrary  intention.  ^'Of  course," 
says  Mr.  Justice  Agnew  in  Wood  v.  Appal^  supra,  ^  the  rule  as 
now  laid  down  applies  only  to  a  case  where  no  other  intention 
is  disclosed  by  the  return  of  the  survey  or  the  deed."  The 
very  recent  cas^  of  Risdon  v.  Philadelphia^  18  Week.  Not  78, 
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illustrates  the  rule  applicable  in  such  a  case  with  much  clear- 
ness. In  that  case,  Carson  held  title  through  a  patent  from 
the  Duke  of  York,  granted  in  1667  to  Andrew  Carr  for  "land 
lying  and  being  in  Delaware  River,  nearly  into  Lawsa  Cocks, 
containing,  by  estimation,  one  hundred  acres  or  thereabouts, 
be  it  more  or  less,  bounded  on  the  south  with  the  said  river, 
on  the  north  with  the  woods,  and  on  the  northeast  with  Pen- 
nebeckahs  creek  or  kills."  Notwithstanding  this  patent  plainly 
included  the  flats,  Carr,  in  1838,  procured  from  the  surveyor- 
general  a  separate  patent  for  the  flats,  and  in  a  future  convey- 
ance of  the  fast  lands  followed  apparently  as  a  dividing  line 
the  courses  and  distances  of  the  patent  of  1838,  and  on  one  of 
these  lines  called  for  the  flats.  "  These  and  other  matters  of 
description  in  the  deed,'''  says  our  Brother  Sterrett,  who  de- 
livered the  opinion  of  the  court,  "taken  in  connection  with  the 
fact  that  Carson  evidently  claimed  to  hold  the  flat  land  by 
virtue  of  his  patent  from  the  commonwealth,  would  seem  to 
indicate  that  it  was  the  intention  to  exclude,  rather  than  in- 
clude, these  lands  in  the  conveyance  to  Ryan.  At  all  events, 
it  was  not  a  question  which  the  court,  under  the  evidence, 
could  decide  as  matter  of  law.  It  is  unnecessary  to  say  that 
Carson  did  or  did  not  acquire  anything  by  his  patent  of  1838. 
He  evidently  treated  it  as  valid,  and  this  fact,  in  connection 
with  others,  should  not  be  ignored  in  determining  whether  the 
flats  and  margins  in  front  of  the  fast  lands  were  included  in 
the  conveyance  to  Ryan." 

It  is  apparent,  therefore,  that  the  question  in  each  case  is 
determinable  upon  the  true  and  proper  construction  of  the 
grant  When  the  bank  of  a  navigable  stream  is  called  for  as 
a  boundary, — thpt  and  no  more, — the  law  will  presume  the 
grantor's  intention  to  have  been  to  carry  the  line  to  low-water 
mark;  and  when  the  words  of  a  grant  are  clear  and  consistent, 
when  they  contain  no  ambiguity,  and  no  fraud  or  mistake  is 
alleged,  the  intention  of  the  parties  cannot  be  shown  to  over- 
ride their  obvious  meaning;  but  if  there  is  anything  in  tha 
words  of  the  grant  which  would  indicate  a  probably  different 
intent,  the  question,  in  the  absence  of  mistake  or  fraud,  is  one 
for  construction  of  the  court;  or  if  there  be  extraneous  facts 
or  surrounding  circumstances  alleged  which  would,  if  estab- 
lished, bear  upon  the  proper  construction,  the  question  may, 
tinder  proper  instructions,  become  one  for  the  jury.  Is  there 
anything  upon  the  face  of  the  deed  dated  May  18, 1864,  from 
Lydia  P.  Palmer  et  al.  to  Hamilton  Farrell,  which  oallB  for  ooih 
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itruction?  It  is  clear  that  the  flats  are  not  embraced  withm 
the  words  of  the  description  as  written  in  this  deed.  The 
lands  are  '^bounded  and  described  according  to  the  survey 
made  thereof  by  James  Miller  on  the  twenty-sixth  day  of 
April,  A.  D.  1864," — only  a  few  days  before  the  execution  of 
this  deed.  The  lines  of  that  survey  are  the  lines  given  in  the 
deed,  and  admittedly  exclude  the  lands  in  dispute.  It  is  plain, 
then,  that  it  is  only  by  a  legal  construction  of  the  deed,  based 
upon  an  assumed  intention  of  the  grantors,  that  the  flat  lands 
can  be  embraced  in  it;  and  as  the  court  is  thus  called  upon 
to  construe  the  deed,  that  work  must  be  conducted  according 
to  established  rules.  The  words  of  the  grant  are  wholly  con- 
sistent with  the  contention  of  the  plaintiffs  in  error,  that  the 
flat  lands  were  not  embraced,  and  it  is  only  by  a  legal  con- 
struction that  they  may  be  otherwise  understood.  The  de- 
scription does  not  call  for  the  river;  it  calls  for  a  line  run 
between  certain  points,  designated  by  the  surveyor  as  on  the 
bank  of  the  river.  Under  these  circumstances,  whatever 
the  presumption  might  be,  we  think  it  was  competent  for  the 
plaintiffs  to  prove,  not  their  own  declarations,  perhaps,  or  even 
the  parol  admissions  of  Farrell,  but  the  extrinsic  facts  and 
circumstances  attending  the  transaction,  vis.,  that  thia  bank 
was  an  artificial  one,  in  the  nature  of  a  dike,  which  was 
erected  to  rescue  the  meadow  from  inundation;  that  Farrell 
had  notice  before  the  sale  that  the  plaintiffs  reserved  the  flats; 
that  the  plaintiffs  refused  to  execute  a  deed  which  by  its 
express  terms  conveyed  the  flats;  that  the  sale  was  expressly 
subject  to  a  survey  which  was  afterwards  made;  and  that  the 
lines  in  the  deed  were  in  exact  accordance  with  that  survey, 
the  lines  having  been  drawn  upon  the  bank  in  order  to  meet 
the  objections  then  stated.  These  facts,  taken  with  the  par- 
ticular description  of  the  deed,  would  seem  to  indicate  that  it 
was  the  intention  to  exclude,  rather  than  include,  the  flat 
lands  in  the  making  of  the  deed  to  Farrell.  The  force  of  these 
facts,  if  shown,  would  of  course  be  for  the  jury;  but  the  evi- 
dence, we  think,  should  have  been  received  and  submitted  to 
their  consideration. 

Nor  can  we  discover  any  good  reason  for  excluding  Lydia 
P.  Palmer  as  a  witness  for  the  purpose  stated.  As  the  heir 
at  law  of  Hannah  Jones,  she  was  originally  entitled  to  the 
undivided  one  half  of  the  property  in  dispute.  She,  with  her 
husband,  joined  in  the  deed  to  Farrell,  and  as  the  deed  and 
the  title  to  the  lands  in  dispute,  as  affected  thereby,  constitute 
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the  thing  or  contract  in  action,  she  may  well  be  said  to  have 
been  a  party  thereto.  The  true  force  and  effect  of  this  deed  is 
*Hhe  subject  in  controversy/'  and  to  that  deed  she  was  a  party. 
It  is  equally  true  that  the  other  grantors  in  the  deed  are  dead^ 
and  their  right  thereto  or  therein  has  passed  by  their  own 
acty  or  the  act  of  the  law,  to  the  party  on  record  who  repre* 
sents  their  interest  The  witness  was  wholly  without  interest 
She  had,  by  a  deed  of  conveyance,  disposed  of  her  entire  right, 
and  entered  into  no  covenants  against  any  outstanding  title. 
She  might  ultimately,  perhaps,  be  liable  for  part  of  the  costs, 
but  this,  by  section  4  of  the  act  of  1887,  was  not  ground  for 
her  incompetency.  This,  in  view  of  the  recognized  policy  of 
the  statute  to  exclude  the  surviving  party  to  the  transaction, 
whether  interested  or  not,  is  perhaps  unimportant;  but  there 
are  other  considerations  upon  which  the  competency  of  the 
witness  is  to  be  determined.  She  was  called,  not  against  the 
interest  of  the  parties  deceased,  but  in  support  of  that  inter* 
est;  and  Farrell,  the  adverse  party,  was  alive,  and  competent 
to  testify  upon  the  same  matters.  If  the  witness  is  within  the 
provision  of  clause  e  at  all,  she  comes  clearly  within  the  ex- 
ception to  that  clause,  *' unless  the  proceeding  is  by  or  against 
the  surviving  or  remaining  partners,  joint  promisors,  or  joint 
promisees  of  such  deceased  or  lunatic  party,  and  the  matter 
occurred  between  such  surviving  or  remaining  partners,  joint 
promisors,  or  joint  promisees,  and  the  other  party  on  the  record, 
or  between  such  surviving  or  remaining  partners,  promisors, 
or  promisees,  and  the  person  having  an  interest  adverse  to 
them;  in  which  case  any  person  may  testify  to  such  matters." 
The  action  is  brought  by  two  living  parties,  one  of  them  rep- 
resenting the  interest  of  Lydia  P.  Palmer,  the  surviving  or 
remaining  party  to  the  deed,  and  the  other  representing  the 
interest  of  Mary  Palmer,  who  is  dead.  The  assignees  of  Mary's 
interest  cannot  complain  of  inequality,  as  the  witness  was 
called  in  their  behalf;  and  Farrell  cannot  complain,  as  he 
was  also  competent  as  to  all  "such  matters"  as  the  witness 
might  embrace  in  her  testimony. 

The  judgment  is  reversed,  and  a  venire  faciae  de  novo  is 
awarded.  

Who  must  Gomstrus  Written  Instrumsnts:  feSee  note  to  Fagim  v.  Omip 
molp,  09  Am.  Deo.  464-400.  Where  the  terms  are  explicit,  the  ooart  most 
determine  the  legal  effeot  of  a  deed;  yet  the  jnry  are  to  determine  what  a 
eontraet  in  writing  ia,  when  the  meaning  is  doubtful:  Harris  ▼.  MoU,  97 
K.  C.  103;  but  even  when  contracts  are  submitted  to  the  jury,  iha  court 


714  Palmer  v.  Farrell.  [Penn. 

mwl  iattniet  u  to  thtir  legal  «ffeot:  CkurO,  v,  MdmUe^  17  Or.  413;  dren  If 
tiM  eaitrMt  k  oral:  ^Umori  ▼.  Fwltr^  37  Kan.  677. 

Parol  Btidvoi  with  Rbsfbot  to  WRrmroa,  GmnAixT:  See  note  to 
^ffPM/  i^ComwaU  ate.  i?.  i?.  Co.,  11  Am.  St.  Rep.  893,  994.  The  genetal 
rule  it,  that  contracta  are  to  be  ooastmed  and  intorpreted  in  the  light  of  the 
conditions  and  circnmstanoes  under  which  they  are  made:  T^fts  v,  Gr«mt' 
wtM,  66  MiM.  860;  WiUunaki  r.  LouitvUU  etc  B'p  Co.,  66  Id.  096;  /one*  ▼. 
Hughe§9  M  Id.  418.  But  when  parties  reduce  their  contract  to  writing,  all 
oral  negotiations  preceding  and  accompanying  the  execution  of  the  written 
contract  are  deemed  merged  into  it;  the  writing  is  ezdnsive  evidence  of  the 
agreement  between  the  parties,  and  parol  testimony  cannot^  as  a  rule,  be 
admitted  to  contradict,  add  to,  or  vary  it:  Oaruseh  ▼.  RuUedgt,  70  Md.  272; 
A^Otnum  t.  Brown,  39  Minn.  823;  MeCormkk  eU.  Co.  t.  WiUon,  39  Id.  467; 
Avery  ▼.  Miller,  86  Ahi.  495;  MtekiM  ▼.  Newberry,  101  K.  C.  17:  Ddaney  ▼. 
Lmder^  22  Neb.  274;  ChnuUa  ▼.  Hiberma  Int.  Co,,  40  La.  Ann.  653;  Oummmg 
▼.  Barber,  99  N.  C.  332;  Eaqn-eae  Pub.  Co.  ▼.  Aldine  Preu,  126  Pa.  8L  347; 
HoeUtUr  y.  Awman,  119  Ind.  7;  MOUken  ▼.  Callahan,  69  Tex.  205;  Freeman 
▼.  Freeman,  68  Mich.  28;  National  MuL  Ben.  Co.  ▼.  Heckman,  86  Ky.  254; 
Milier  ▼.  BuUerfield,  79  Cat  62;  PkheU  ▼.  Oreen,  120  Ind.  584;  KnowUon  ▼. 
Keenan,  146  Mass.  86;  SterreU  ▼.  Milee,  87  Ala.  472;  Bailey  ▼.  BriaM,  117 
Ind.  862;  George  v.  ConAoJm*  38  Minn.  338;  Barrard  v.  i^oane  /.  Co.,  85 
Tenn.  139;  PAi^  v.  Bigelow  WindnUU  Co.,  41  Kan.  763.  Bnt  a  prior  war- 
ranty as  to  the  quality  of  land  conTeyed  by  a  warranty  deed  is  not  merged 
in  the  deed,  and  may  be  established  by  oral  evidence:  Sa^Ue  v.  Chalmers,  76 
Iowa,  825.  Written  instmments  can  always  be  properly  attacked  by  parol 
testimony  for  frand  or  mistake:  Cumming  v.  Barber,  99  N.  C.  332;  Meetim  ▼. 
Newberry,  101  Id.  17;  Oanser  v.  Fireman's  F.  Ins.  Co.,  38  Minn.  74;  LemU' 
vilkeie.  B.  R.  Co.  r.  Power,  119  Ind.  269;  Buck  v.  ffoU,  74  Iowa,  294;  Bar- 
rard V.  Boons  /•  Co.,  85  Tenn.  139.  Parol  testimony  is  admissible  to  apply 
written  contracts  to  their  proper  snbject-mattor:  Moses  ▼.  Hat/Uld,  27  S.  C. 
324;  Pries  ▼.  Ferguson,  66  Miss.  404;  Charge  y.  ConAotm,  38  Minn.  338;  Tt{/is 
V.  Greenewald,  66  Miss.  360;  but  this  necessitates  proof  of  the  most  satisfac- 
tory kind:  Bunt  ▼.  Cray,  76  Iowa,  268.  So  parol  testimony  may  explain 
descriptions  in  written  instruments,  or  identify  the  property  therein  men- 
tioned: Irrigation  Diatrkt  v.  De  Lappe,  79  Cal.  351;  Cojtpar  ▼.  Jamison,  120 
Ind.  59;  Black  t.  Pratt,  85  Ala.  504;  Foss  v.  HinckeU,  78  Cal.  158;  Van  Home 
V.  Clark,  126  Pa.  St.  411;  Murray  v.  Hobson,  10  Col.  66;  Angel  v.  Simpson,  85 
Ala.  53;  Rhodes  v.  Wilson,  12  Col.  65;  Shuler  v.  DuUon,  75  Iowa,  155;  O'Neal 
Y.  Sekeas,  85  Ala.  80;  Clapp  y.  Trowbridge,  74  Iowa,  550;  Piano  Mfg.  Co.  ▼. 
Qrigiai,  75  Id.  102;  RiSber  v.  DowUttg,  65  Miss.  259;  Orubb  ▼.  Fousi,  99  N.  G. 
286;  In  re  Casement,  78  CaL  136;  or  explain  and  snpply  omissions:  Pickett 
V.  Ferguson,  86  Tenn.  642.  The  real  consideration  of  a  oontract  in  writing 
may  be  shown  by  oral  evidence,  when  it  becomes  matorial  to  do  so:  Flynn  v. 
Flynn,  68  Mich.  20;  Collar  v.  Collar,  75  Id.  414;  Bruee  v.  8len^  82  Va. 
352;  Indiana  etc  Ify  Co.  v.  Finnell,  116  Ind.  414;  Ntm-o  v.  Ware,  38  Minn. 
443;  Murdock  v.  Cox,  118  Ind.  266;  Moses  v.  Hatfield,  27  S.  C.  824;  Calvert 
V.  Nickels,  26  Id.  304.  But  in  Sdioiz  v.  Dankert,  69  Wis.  416,  which  was  an 
action  for  rent  upon  a  written  lease,  parol  testimony  could  not  show  that  at 
the  time,  as  one  of  the  oonsiderations  of  the  lease,  the  lessor  promised  to  re- 
frain from  engaging  in  the  buteher  business  in  the  same  block.  But  in  Ren- 
ion  V.  Monnier,  77  CaL  449,  it  was  held  that  parol  evidence  was  admissible 
to  explain  the  circnmstanoes  under  which  an  assignment  of  a  contract  was 
madt,  and  ite  object.    Latent  ambiguities  in  written  instmmentoimay  bo 
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•zplained  bj  onl  •▼idaiioa,  whan  laoh  ambifsuities  arise,  not  vpoo  Iha  Iam 
of  the  instrament  itself,  bnt  from  the  facts  thoroin  referred  tob  which  are 
extrinsic  to  the  instrament:  Daugkaiiy  t.  Bogen,  119  Ind.  264;  and  in 
Georgia,  even  patent  ambiguities  can  be  explained:  Mohr  t.  DUlon,  80  Chk. 
672;  BiU  v.  King  Mfg,  Co.,  79  Id.  106;  although  ordinarily  patent  ambigni* 
ties  render  a  deed  void:  Black  v,  PraU,  85  Ala.  604.  Where  only  a  portion 
of  a  contract  has  been  reduced  to  writing,  parol  testimony  is  admissible 
always  to  prove  the  entire  agreement  entered  into  by  the  pwties:  Cfmnming 
▼.  Barber,  99  N.  C.  332;  Blaekerbg  v.  ConUnenial  Ina.  Co.,  83  Ky.  574;  Jack- 
son V.  MoU,  76  Iowa,  264.  When  a  question  arises  collaterally  as  to  an  in- 
stmment  of  writing,  a  witness  may  testify  concerning  it,  but  its  contents 
cannot  be  thus  shown:  Wollner  ▼.  Lehman^  85  Ala.  274;  Marrkier  v.  Dm^ 
fitton,  78  CU.  208.  Although  parol  agreements  made  contemporaneously 
with  a  written  contract  cannot,  as  a  rule,  be  shown  to  vary  the  effect  of 
such  written  contract  (Dhen  v.  JofmKm,  117  Ind.  612;  Bodgers  v.  PerrauU, 
41  Kan.  885),  stUl  in  Ayer  v.  BtU  Mfg.  Co.,  147  Mass.  46,  where  a  written 
order  for  goods,  signed  only  by  the  purchaser,  described  the  kind  of  goods 
bought  and  named  the  price  paid  therefor,  parol  testimony  was  held  proper 
to  prove  a  collateral  oral  agreement  by  the  vendor  to  advertiM  the  goods. 
Parol  testifflony  is  admissible  to  show  the  true  date  of  a  misdated  instru- 
ment: Bigg$  v.  /Vper,  86  Tenn.  689;  or  that  an  instrument  of  writing  was 
not  delivered  upon  the  day  of  its  date:  Brvee  v.  Slemp,  82  Va.  862;  or  to 
prove  facts  which  are  corroborative  evidence  of  the  execution  and  delivery 
of  an  instrument  in  writing:  Con/cm  v.  ^roee,  86  Minn.  276;  or  to  show  facts 
which,  if  true,  tend  to  show  the  incapacity  of  a  grantor  to  make  a  valid  con- 
veyance: Woodcock  V.  Jo/tMOHt  36  Minn.  217.  The  contents  of  lost  or  de- 
stroyed instruments  in  writing  can  be  proved  by  parol  testimony,  when  their 
loss  or  destruction  has  been  satisfactorily  proved:  McCUtre  v.  CatftpbeU,  26 
Neb.  57;  Behm  t.  BaUwag  Co.,  71  Tex.  424;  Alabama  etc  B.  B.  Co.  v.  lit. 
Vermm  Co.,  84  Ala.  173;  Banueg  v.  Hurley;  72  Tex.  194;  Kr«we<m  v.  Pur- 
dom^  15  Or.  589;  BkketU  v.  Birmingham  ete.  Co.,  86  Ala.  600;  Apperoom  v. 
Dowdy,  82  Va.  776;  Jeminga  v.  Beeves,  101  N.  a  447;  CUley  v.  Van  Patten, 
68  Midi.  80.  Parol  testimony  inadmissible  to  vary  a  written  contract,  but 
received  in  evidence  for  some  other  reason,  should  not  be  allowed  to  affect 
the  written  contract  in  any  way:  Tykr  v.  Stone^  81  CaL  236;  ffoUoway  v. 
MeNear,  81  Id.  154. 

Pabol  Txstimomt  with  RisPKCTr  to  Dbbds:  See  Short  v.  MiUer,  80  Oa. 
93;  12  Am.  St.  Rep.  289;  Feeney  v.  Howard,  79  Cal.  525;  12  Am.  St.  Rep. 
162;  FMaya(m  v.  FinUiymm,  17  Or.  347;  11  Am.  St.  Rep.  836,  and  particu- 
larly note  844,  846.  Parol  testimony  can  show  a  deed,  absolute  upon  its 
face,  to  be  only  an  equitable  mortgage:  SeUer  v.  Northern  Bank,  86  Ky.  128; 
note  to  Mannix  v.  PwreeU,  ante,  p.  583.  But  in  OrcuU  v.  Froei,  80  Me.  202^ 
it  was  held  that  parol  testimony  could  not  prove  that  a  formal  bill  of 
abeokiie  Ib  its  terni%  was  intended  for  a  pledge  or  mortgage. 
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HbSSEL   V.   JOHNSOK. 

1129  PcifstTLTAVXi  State,  17B.J 

LlHDLOKD  AHD  TENANT  —  RIGHTS  OT  SUBTINANT.  —  A  teiUUit  loT  ft  t«rm 

tain,  who  has  nnderlet  a  portion  of  the  premitea,  haa  no  right  to 
dor  his  leaae  to  the  prejudice  of  the  under-tenant;  and  in  raoh  oaae  the 
latter  will  be  held  to  have  attorned  to  the  landlord  under  the  oonditioni 
of  his  sublease. 

Landlord  and  TBNAirr  —  Rights  of  Subtbh akt.  —  Where  a  tenant  for  a 
term  certain  has  underlet  a  portion  of  the  premises  and  surrendered 
his  lease,  the  snbteuant  remaining  in  possession,  his  goods  cannot  be 
distrained  for  rent  owing  by  a  subaeqaent  tenant*  to  whom  the  landlord 
has  leased  the  whole  premises  after  the  surrender. 

Landlord  and  Tbnakt.  —  Atowrt  for  Rbnt  in  Arrrar  will  not  Lib 
until  the  tenant  acquires  possession,  and  the  relation  ol  landlord  and  ten- 
ant is  shown  to  exist  as  to  the  premises  upon  which  the  aeisara  is  made, 
if  the  goods  distrained  belong  to  a  stranger. 

Rbplbvin.  Defendant  filed  an  avowry  and  oogniianoe  for 
rent  in  arrear.  Judgment  for  defendant.  Plaintiff  brings 
error. 

WiUiam  C.  Mayne^  for  the  plaintiff  in  error. 

Rdand  Evans  and  R.  L.  Askhurst^  for  the  defendant  in  error. 

Clark,  J.  At  the  trial  of  this  case,  the  facts  do  not  appear 
to  have  been  in  dispute.  The  effect  of  the  avowry  and  cogni- 
zance was,  as  it  were,  to  make  the  defendant  in  the  suit  the 
plaintiff  at  the  trial,  and  to  impose  on  him  the  burden  of  proof. 
When  the  defendant's  case  rested,  the  court,  assuming,  per- 
haps, from  the  statements  of  counsel,  that  the  facta  were  ad- 
mitted, gave  the  case  to  the  jury,  with  peremptory  instructions 
to  find  in  his  favor,  which  the  jury  did,  finding  also  that  the 
rent  in  arrear  was  $233.32,  and  the  value  of  the  goods  replevied 
$300.  Whether  the  plaintiff  waived  the  privilege  of  producing 
any  testimony  in  reply  does  not  appear;  but  it  is  reasonable 
to  suppose  he  did,  as  there  seems  to  have  been  no  objection 
taken  at  the  time  to  the  action  of  the  court  in  this  respect 
Assuming  this  to  be  so,  we  will  consider  the  case  as  if  the 
facts  exhibited  in  the  defendant's  proofs  were  not  disputed, 
and  determine  whether  or  not  the  court  was  right  in  giving 
the  binding  instructions  complained  of. 

It  is  a  reasonable  rule  of  the  law,  and  well  settled,  we  think, 
that  a  tenant  for  a  certain  term,  or  for  life,  who  has  underlet, 
has  no  right  to  surrender  his  lease  to  the  prejudice  of  the  sub- 
tenant: 1  Shep.  Touch.  301;  Taylor  on  Landlord  and  Tenant, 
sec.  Ill;  Adams  v.  Ooddard^  48  Me.  212;  Eten  v.  Luy$Ur^  60 
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N.  Y.  252;  Broum  v.  Buaer,  4  Phila.  71.  If,  therefore,  Rbssi- 
ter,  on  the  first  day  of  January,  1886,  took  a  lease  of  the  entire 
premises  at  the  corner  of  Race  and  Tenth  streets  for  a  term 
of  fifteen  months,  at  the  rate  of  seven  hundred  dollars  per 
.  year  rent,  payable  as  in  the  contract  is  provided,  and  at  the 
expiration  of  the  term  elected  to  hold  over  according  to  the 
conditions  of  his  contract,  he  became  a  tenant  for  that  year  on 
the  same  terms,  and  would  have  no  right,  during  the  year,  to 
surrender  the  term  to  the  prejudice  of  Hessel,  who  also  held 
over  upon  the  terms  of  his  contract  with  Rossiter.  Hessel 
was  in  lawful  possession  as  a  subtenant,  under  his  contract, 
and  the  surrender  of  the  original  lease  by  Rossiter  could  not 
affect  him.  His  right  could  not  be  disturbed  by  any  act 
which  it  was  not  in  his  power  to  prevent:  Doe  y.  Pykey  5  Maule 
&  S.  146;  Piggott  v.  Stratiim,  1  De  G.,  F.  &  J.  88-46.  The 
effect  of  a  surrender  is  to  terminate  the  relation  of  landlord 
and  tenant;  and  it  has  been  said  that  it  will,  in  like  manner, 
terminate  with  it  all  the  parties  to  that  relation.  Prior  to  the 
statute  of  4  George  II.,  chapter  28,  it  had  been  held,  in  Eng- 
land, that  although  a  tenant  who  has  made  an  under-lease 
cannot,  by  a  surrender,  prejudice  his  tenant's  interest,  yet  he 
would  lose  the  right  to  distrain  for  rent  reserved  upon  the 
under-lease;  for,  since  the  rent  is  incident  to  the  reversion,  the 
surrenderor  cannot  collect  it  in  this  form,  because  he  has 
parted  with  his  reversion  to  the  original  lessor;  nor  could  the 
surrenderee  have  this  remedy,  because  the  reversion  to  which 
it  was  incident  at  the  time  of  the  surrender  merged  in  the 
greater  reversion,  of  which  he  was  already  possesRcd:  Thier  y. 
BaHoUy  Moore,  94;  Webb  v.  Russell,  3  Term  Rep.  401;  Metlar 
V.  WatkinSj  L.  R.  9  Q.  B.  400.  By  the  statute  referred  to,  how- 
ever, it  was  provided  that  if  a  lease  be  surrendered,  in  order  to 
be  renewed,  and  a  new  lease  given,  the  relation  of  landlord 
and  tenant  between  the  original  lessee  and  his  under-lessee 
should  be  preserved;  and  it  placed  the  chief  landlord  and  his 
lessee  and  the  under-lessee,  in  reference  to  rents,  rights,  and 
remedies,  exactly  in  the  same  situation  as  if  no  surrender  had 
been  made:  See  Taylor  on  Landlord  and  Tenant,  sec.  518. 
Similar  provisions  have  been  adopted  in  New  York  by  statute: 
1 R.  S.  744/  In  4  Kent's  Commentaries,  103,  it  is  suggested  that, 
in  those  states  in  which  this  provision  has  not  been  adopted,  the 
question  may  arise,  how  far  the  under-tenant,  whose  derivative 
estate  still  continues,  is,  by  the  surrender  of  his  lessor,  dis- 
charged from  the  rents  and  covenants  annexed  to  his  tenancy. 
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But  the  doctrine  of  merger  will  not,  we  think,  under  our 
cases,  ordinarily  be  held  to  apply,  against  the  intention  of  the 
parties  and  against  the  interest  of  the  original  lessor:  Jfoore 
V.  HarrUburg  Bank^  8  Watts,  188;  Duncan  v.  Drury,  9  Pa.  St 
332;  49  Am.  Dec.  563.  Assuming  that  the  intention  of  the 
parties  was  not  to  create  a  merger,  Rossiter's  surrender  may 
be  regarded  as  in  the  nature  of  a  transfer  of  the  sublease  to 
Johnson,  who  thereupon  was  entitled  to  exercise  the  rights  of 
the  mesne  lessor  against  the  subtenant.  The  effect  of  Rossi- 
ter's  surrender,  as  upon  a  transfer  or  assignment,  was  there- 
fore to  attorn  the  subtenant  to  the  original  landlord,  to  whom 
he  was  bound  to  fulfill  the  conditions  of  his  contract  in  the 
payment  of  the  rent;  and,  failing  to  pay  the  rent,  his  goods 
upon  the  demised  premises  were  liable  to  distress,  according 
to  the  terras  of  the  lease  from  Rossiter.  But  the  acceptance 
of  the  surrender  of  Rossiter's  lease  dissolved  the  relations 
theretofore  subsisting,  not  only  between  the  original  lessor  and 
lessee,  but  between  this  lessee  and  the  subtenant.  If  Rossiter 
was  no  longer  Johnson's  tenant,  Hessel  could  not  be  his  sub- 
tenant. As  the  matter  thus  stood,  Johnson,  as  the  agent  of 
the  owners  of  the  fee,  had  resumed  the  possession  and  control, 
subject  to  the  rights  of  Hessel,  who  will  be  held  to  have  at- 
torned to  him. 

Johnson  then  leased  the  entire  premises,  including  the  store- 
room and  the  cellar,  to  Fritz,  for  a  term  of  two  years  JErom  the 
first  day  of  November,  1887,  at  the  rate  of  seven  hundred  dol- 
lars per  year,  rent  payable  as  stated  in  the  contract.  This 
lease  was  also  necessarily  subject  to  the  rights  of  Hessel,  who 
was  then,  and  afterwards  remained,  in  the  actual  possession  of 
a  part  of  the  premises;  and  Fritz  must  be  taken  to  have  ac- 
cepted the  lease  with  this  encumbrance.  Frits,  as  between 
himself  and  Johnson,  under  his  contract,  had  the  right  to 
insist  upon  the  possession  of  the  entire  premises.  He  was  not 
obliged  to  accept  the  possession  of  a  part  only;  but,  if  he  chose 
to  enter  into  the  possession  of  a  part,  he  had  the  right  to  do 
so,  and  either  to  take,  subject  to  Hessel's  tenancy,  to  the  end 
of  Hessel's  term,  or  to  hold  Johnson,  his  lessor,  for  the  injury 
sustained  in  the  detention  of  the  possession.  But  in  no  event 
can  Hessel  be  considered  a  subtenant.  His  goods  were  liable 
to  be  distrained  upon  for  his  own  rent,  either  by  Johnson  or 
Frits,  as  assignee  of  Johnson,  as  the  case  might  be,  hut  in  no 
eyent  were  they  liable  to  be  seized  for  the  rent  owing  by  Frits; 
for  Fritz  was  not  yet  in  possession  of  that  portion  of  the  prem- 
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iBes  under  his  lease,  and  Hessel  did  not  bold,  either  mediately 
or  immediately,  under  the  lease  upon  which  such  a  distress 
would  be  made.  The  relation  of  landlord  and  tenant  cannot 
in  any  proper  sense  be  considered  complete  until  the  tenant 
acquires  the  possession;  and,  to  sustain  an  avowry  for  rent  in 
arrear,  that  relation  must  be  shown  to  exist,  as  to  the  very 
premises  upon  which  the  seizure  is  made,  if  the  goods  dis- 
trained are  the  goods  of  a  stranger:  Helser  v.  Pott,  3  Pa.  St. 
179.  The  case  of  Whiting  v.  Lake,  91  Id.  349,  cited  by  the 
court,  and  greatly  relied  upon  by  the  defendant  in  error,  is 
not  in  point.  In  that  case,  Henkle  and  Brothers  were  lessees 
of  Simpson.  Gk>ing  out  of  business,  they  quit  the  possession, 
and  Whiting  &  Co.  went  in  under  them.  Whiting  &  Co.  held 
over  after  the  termination  of  Henkle  and  Brothers'  lease,  and 
it  was  held  that,  under  the  provision  of  the  act  of  March  21, 
1772,  1  Sm.  L.  370,  the  goods  of  Whiting  &  Co.  were  liable  to 
distress  for  rent  due  by  Henkle  and  Brothers  before  as  well  as 
after  the  termination  of  the  lease,  unless  such  possession  was 
continued  under  the  authority  of  the  owner.  The  cases  bear 
no  analogy.  Here  there  was  no  holding  over  after  the  lease 
was  determined.  The  lease  was  surrendered  by  Rossiter,  and 
the  surrender  was  accepted,  with  knowledge  of  Hessel's  right 
to  hold  to  the  end  of  his  term. 

If  we  are  right  in  our  views  of  this  case,  the  defendant  has 
not  sustained  his  avowry  and  cognizance,  and  it  is  unneces- 
sary to  consider  the  other  questions  raised. 

The  judgment  is  reversed,  and  a  venire  faeicn  de  novo  is 
awarded.  ^___ 

LuiSLOBD  ASD  Tbhaxtt.  — The  grantee  or  mbleaeee  of  a  tenant  ontere,  in 
the  eontemplation  of  the  law,  aa  the  teaant  of  the  original  lessor:  Jaekmm  t. 
Dcmfa^  6  Oow.  128;  IS  Am.  Dec  451,  and  note;  Jadeton  t.  ifiUsr,  6  Wend. 
228;  81  Am.  Dea  316;  Jackton  v.  Harsen,  7  Cow.  323;  17  Am.  Deo.  517; 
but  in  OiddingB  r,  FeUosr,  70  Tex.  176,  it  waa  decided  that  a  subtenant,  in  the 
absenoe  of  astipulation  to  the  contrary,  was  not  liable  to  the  landlord  for 
lent,  unless  he  became  the  assignee  of  the  term.  And  in  Moore  t.  /Vimoii, 
§7  N.  C.  322,  where  a  lessee  sublet  part  of  a  leased  farm,  it  was  held  that 
the  lessee  became  lessor  to  his  sublessee,  and  was  entitled  to  the  same  lien 
upon  the  crop  which  the  statute  gave  the  original  lessor. 

Ih  tbb  0A8X  of  FUiher  v.  SktUery,  75  Cal.  326,  a  lease  for  one  year,  with 
eption  of  renewal  by  the  lessee,  contained  a  clause  against  subletting  with- 
c«t  leesor's  permission.  During  the  year  defendant  entered  the  leased  prem- 
isea  by  consent  of  the  lessee,  remaining  till  the  end  of  the  year.  Lessors 
refused  to  receiTe  rent  from  defendant,  or  consider  him  as  their  tenant, 
▲t  the  expiration  of  the  year  the  lessee  surrendered  his  lease,  and  refused 
to  oxsrciss  his  option  to  renew  it.    It  was  held  that  there  had  been  no  sub* 
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lettbg  with  Imsoi^b  ooBMiit,  nor  a  parol  Msignment  of  the  lease;  and  that 
defendaaf^  at  the  •orre&der  of  the  lease,  heoame  a  trespasser  upon  tiie 
premises. 

Goods  or  Stsanobr—  Distbbss  vor  Rsmt.  —The  goods  of  a  stranger  in 
the  possession  of  a  tenant^  not  of  neoessi^  to  the  latter's  trade,  l«t  as  a  nat- 
ter of  faTor,  and  without  hire^  are  not  exempt  from  distress  for  tho  arrears  of 
rent  of  the  premises  npon  whieh  they  are  foond:  Faigt  t.  MMUtam^  118  PIl 
St.M6. 


N   V.    ZlMMBBMAN. 

(1»  PmiisTLTAJiiA  Stats,  23B.] 

Pabxmt  in  OBiLD^CoiinKBATiov  lOR  Srrvigu  Rbvdsrsd  ST  Cbzlb. 
— When  a  son  seeks  to  recover  oompensation  for  sach  services  as  his 
filial  dnty  and  eommon  humanity  require  him  to  render  his  aged  pereat^ 
he  mnst  prove  an  express  and  actoal  contract  definite  in  its  terms,  and 
proof  of  loose  declarations  of  gratitude  and  of  an  intention  to  oompeniata^ 
made  hy  an  old  man  in  the  extremity  of  his  last  sickness^  will  not  he 
suflBcient  to  support  the  claim. 

S.  /•  JIf.  MeCarrell  and  David  Flemmingf  tor  the  appellant 
Joeiah  Funek,  for  the  appellee. 

Paxsoit,  C.  J.  This  belongs  to  a  class  of  cases  which  an- 
fortnnately  are  becoming  too  frequent  It  was  an  action 
brought  below  by  the  plaintifif  against  the  executor  of  his 
father's  estate,  to  recover  compensation  for  the  care  aad  nurs- 
ing of  his  aged  fSather  for  the  last  two  years  of  his  life. 

It  appears  that  the  plaintiff  and  his  father  lived  upon  the 
same  farm,  though  occupying  separate  houses  a  few  feet  apart 
The  farm  belonged  to  the  father;  the  son  worked  it  as  tenant 
For  the  last  two  years  or  so  of  his  life,  the  old  man  became 
feeble,  and  required  more  or  less  attention;  sometimes  would 
fall  down,  and  his  son  would  have  to  be  called  in  to  help  him; 
he  had  little  control  of  his  bowels  or  urine,  and  needed  to  be 
helped  when  he  wanted  to  move  about  or  change  his  position. 
The  plaintiff  was  occasionally  compelled  to  remain  at  his 
father's  house  all  night,  in  order  to  take  care  of  him.  There 
is  no  doubt  he  performed  many  duties  to  his  father,  some  of 
which  were  disagreeable.  This,  however,  was  a  duty  which 
he  owed  to  his  father,  and  was  but  a  return  for  like  duties  ren* 
dered  him  in  his  infancy  by  his  parents.  The  law  regards 
such  services  as  but  the  performance  of  a  filial  duty,  which 
every  man  owes  his  parents,  and  implies  no  contract  for  com- 
pensation therefor.  A  recovery  may,  of  course,  be  had  upon 
an  express  contract,  and  this  is  what  was  attempted  in  Ihki 
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case.  The  learned  judge  below  was  of  opinion  that  no  express 
contraot  had  been  proved,  and  gave  the  jury  a  binding  instruc- 
tion to  find  for  the  defendant.  This  is  the  matter  of  which  the 
plaintiff  complains. 

The  testimony  did  not  prove  a  contract  in  the  clear  and  un- 
equivocal manner  required  between  parent  and  child.  It  was 
vague  and  uncertain,  and  consisted  of  loose  declarations  of  the 
testator.  As  a  specimen,  and  it  is  perhaps  the  strongest  one  I 
can  select,  I  will  refer  to  the  testimony  of  Frank  Zimmerman, 
a  son  of  the  plaintiff:  "  Q.  Now,  what  was  said  when  your 
father  was  present?  A.  Grandfather  asked  him  [plaintiff] 
for  water;  and  he  said,  'Come  and  get  me  water  and  you  shall 
be  paid  for  what  yon  do,  if  it  takes  all  I  have;  shall  be  well 
paid  if  it  takes  all  I  have.' "  The  witness  was  seventeen  years 
old  at  the  time  of  the  trial.  The  conversation  occurred  in  1883. 
There  were  several  other  witnesses  examined,  and  the  scope 
of  their  testimony  was,  that  the  testator  had  declared  that  if 
the  plaintiff  would  take  care  of  him  he  should  be  well  paid. 

All  this  is  very  unsatisfactory.  It  would  be  so,  to  prove  a 
contract  between  strangers,  and  it  does  not  measure  up  to  the 
standard  required  between  parent  and  child.  Such  loose 
declarations  can  always  be  proved  in  a  contest  between  a  man 
and  his  father's  estate.  In  Leidig  v.  Coovery  47  Pa.  St.  534,  it 
was  held  that  the  declarations  of  a  testator  that  his  daughter 
should  be  paid  for  what  she  had  worked  over  age  are  not  suf- 
ficient evidence  of  a  contract  as  would  enable  her  to  recover; 
nor  was  it  material  that  during  a  part  of  that  time  she  had  re- 
sided away  from  the  homestead  upon  another  farm  belonging 
to  him.  In  that  case  it  was  said  by  Mr.  Justice  Agnew:  *'The 
declarations  of  a  parent  may  admit  the  filial  devotion  and  real 
worth  of  his  child,  and  the  profit  he  may  derive  from  her  ser- 
vices. They  may  reach  further,  and  disclose  his  own  sense  of 
obligation  and  his  settled  purpose  to  compensate.  But  all 
this  is  insufficient  to  raise  a  promise."  This  is  in  the  direct 
line  of  oar  cases:  See  Candor^s  Appeal^  5  Watts  &  S.  513; 
Hertzog  v.  Herizog^  29  Pa.  St.  465;  Mosteller^s  Appeal,  30  Id. 
473;  Hack  v.  SUwart,  8  Id.  213;  Lynn  v.  Lynn,  29  Id.  369; 
Ulrieh  V.  Arnold,  120  Id.  170.  In  Candor* b  Appeal^  supra,  it 
was  said  by  Justice  Rogers:  "In  Walker's  Estate  we  took  oc- 
casion to  express  our  reluctance  with  which  we  listen  to  claims 
for  wages  by  a  son  against  the  estate  of  a  deceased  parent, 
and  subsequent  experience  has  not  changed  or  modified  the 
opinion  then  entertained.    It  is  pregnant  with  danger,  as  w« 

JUi.  St.  Bbp..  V«.  XV. ^« 
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Terilj  believe,  as  well  to  the  rights  of  creditors  as  to  the  other 
heirs,  and  cannot,  of  course,  be  entitled  to  countenance  from 
the  court,  unless  accompanied  with  clear  proof  of  an  agree* 
ment  not  depending  upon  idle  and  loose  declarations,  but  on 
unequivocal  acts  of  the  intestate,  as,  for  example,  a  settlement 
of  an  account,  or  money  paid  by  the  father  to  the  son  as  wages, 
distinctly  thereby  manifesting  that  the  relation  which  sub* 
sisted  was  not  the  ordinary  one  of  parent  and  child,  but  mas* 
ter  and  servant.''  The  cases  cited  by  the  plaintiff  do  not  con* 
flict  with  this  view.  Longenecker  v.  Pennsylvania  Ry  Co.j  105  Pa. 
St.  328,  and  Oti  v.  Oyer^  106  Id.  6,  have  no  bearing  upon  the 
case;  while  in  Neel  v.  Ned,  59  Id.  347,  and  Titman  v.  Titmany 
64  Id.  483,  a  contract  much  more  distinct  in  terms  had  been 
proved.    The  amount  of  compensation  was  shown  in  each  case. 

There  was  nothing  of  the  kind  in  the  case  in  hand.  How 
much  was  to  be  paid?  when,  and  for  what  services?  Nothing 
of  this  kind  appears.  And  it  is  one  of  the  remarkable  facts 
incident  to  this  class  of  cases  that  the  claim  for  compensation 
is  seldom  or  never  presented  to  tlie  decedent  during  his  life, 
but  is  always  left  to  vex  his  legal  representatives  and  heirs 
after  his  death.  It  is  not  too  much  to  say  that  this  testator^ 
who  was  the  owner  of  a  small  estate,  would  probably  have 
been  astonished  had  his  son  presented  a  claim  before  his  death 
of  twelve  hundred  dollars  for  his  services  for  the  two  years 
preceding.  Where  a  contract  of  this  nature  is  expressly 
proved,  both  as  to  the  nature  of  the  services  and  the  amount 
to  be  paid,  or  can  be  shown  by  circumstances  which  are  un- 
equivocal in  their  nature,  such  as  the  settlement  of  accounts, 
it  is  all  very  well.  A  man  has  a  right  to  do  what  he  will  with 
his  own.  But  when  a  son  seeks  to  recover  compensation  for 
such  services  as  his  filial  duty  and  common  humanity  require 
him  to  render  his  aged  parent,  he  must  come  here  with  some 
better  proof  than  loose  declarations  of  gratitude  and  of  an  in* 
tention  to  compensate  made  by  an  old  man  in  the  extremity 
of  his  last  sickness. 

Judgment  affirmed.  

Parent  akd  Child  —  Who  Bntituid  to  Cbxld*%  Eiaimiea — llarinf 
bis  lifetime,  the  father  is  entitled  to  the  servioee  and  eeminge  ol  Ua  minor 
ehildren:  OUtey  v.  OiOey,  79  Me.  292;  1  Am.  St.  Rep.  907;  BalSda^  v.  MUkr, 
29  W.  Va.  424;  6  Am.  St.  Rep.  663,  and  note.  Bat  a  ^thar  may  amanei* 
pate  hie  minor  child  whenever  he  tees  fit  to  do  eo;  and  wiU  aol  thereafter  be 
entitled  to  the  earnings  or  wages  of  euoh  child:  Wilton  t.  McMUkm,  02  Ga. 
16;  36  Am.  Rep.  115,  and  note  117-121;  Shorielyr,  Tbuii^',  28  Meb.  409;  Al- 
fca  y.  Alkn,  60  Mich.  635;  McCarUty  r,  Bo9Um  etc  ft,  R,  Corp..  148  ICaae.  530l 
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BOYER   V.    BOLENDBB. 

[12ft  PBM2C8YLTANIA  STATB,  824.] 

CoHtubvtion  among  Wrong-doers.  —  One  of  leveral  Jdnt  wrong-doer* 
oannot,  by  paying  o£f  a  judgment  obtained  against  them  all,  and  taking 
a  fictitioiia  and  fraudulent  aasignment  of  the  judgment  in  tho  name  of 
hie  eon,  enforoe  contribution  from  the  other  wrong-doerat 

Bill  in  equity  was  filed  by  H.  S.  Beyer,  as  receiver  of  the 
Mahoney  etc.  Life  Association,  against  Philip  Hillbish,  S.  H. 
Yoder,  Daniel  Bolender,  and  others,  alleging  that  they  were 
directors  and  officers  of  such  association,  and  had  fraudulently 
converted  to  their  own  use  large  sums  of  money  belonging 
thereto.  A  decree  was  entered  against  them  for  $18,853.73. 
A  testatum  fieri  facias  was  issued  and  executed,  and  all  of  the 
money  collected  from  defendants,  except  three  thousand  four 
hundred  dollars.  This  money  was  paid  by  W.  P.  Hillbish,  a 
0on  of  defendant  Philip  Hillbish,  to  the  sheriff,  and  an  assign- 
ment of  the  amount  made  by  the  receiver  to  W.  P.  Hillbish^ 
but  the  evidence  sliows  that  this  money  was  furnished  by 
Philip  Hillbish,  procured  upon  his  credit,  and  afterwards  re- 
paid by  him,  and  that  the  son  never  possessed  so  much  money 
nor  the  credit  upon  which  to  procure  it  One  of  the  defend- 
ants afterwards  paid  to  Philip  Hillbish  two  thousand  five  hun- 
dred dollars,  which  was  credited  on  account  of  the  three 
thousand  four  hundred  dollars  which  had  been  assigned. 
Subsequently,  the  assignee,  W.  P.  Hillbish,  issued  an  alias 
testatum  fieri  facias  directed  to  the  sheriff,  who  levied  on  the 
property  of  Daniel  Bolender  and  S.  H.  Yoder  sufficient  to 
satisfy  the  balance  of  the  three  thousand  four  hundred  dollars 
which  remained  unpaid.  Bolender  and  Yoder  presented  their 
petition,  asking  that  W.  P.  Hillbish  show  cause  why  the  fieri 
facias  should  not  be  stayed,  and  the  judgment  upon  which  it 
was  founded  be  declared  satisfied.  The  prayer  of  the  petition 
was  granted,  and  the  plaintiff  assigns  error. 

William  A.  Sober^  for  the  appellant. 

Charles  Hower^  for  the  appellees. 

Paxson,  C.  J.  There  appears  to  have  been  a  writ  of  error 
MB  well  as  an  appeal  in  the  above  case.  We  need  not  say 
which  was  the  proper  remedy,  as  both  lead  to  the  same  result. 
To  state  the  case  briefly,  it  was  an  attempt  on  the  part  of  one 
wrong-doer  to  enforce  contribution  from  the  others  who  par- 
ticipated in  the  wrong.    This,  under  all  the  authorities,  can- 
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not  be  done.  We  need  not  refer  to  them,  as  they  are  cited  in 
the  opinion  of  the  learned  judge  below,  which  so  fully  coven 
the  ground  that  we  may  well  decline  any  extended  discussion 
of  the  case.  It  was  contended,  however,  that  because  the  judg- 
ment had  been  marked  to  the  use  of  William  P.  Hillbish,  the 
authorities  referred  to  do  not  apply.  It  is  true,  he  was  not 
one  of  the  original  wrong-doers,  but  the  court  below  has  found, 
upon  sufficient  evidence,  that  he  was  a  mere  man  of  straw, 
and  that  the  real  actor  was  his  father,  who  was  admittedly 
one  of  the  wrong-doers.  Nor  were  the  defendants  below  com- 
pellcd  to  set  up  their  own  turpitude  in  order  to  entitle  them 
to  relief.  If  such  had  been  the  case,  the  learned  judge  below 
might,  perhaps,  have  hesitated  to  interfere.  Nor  did  it  need 
any  astuteness  in  the  court  below  to  discover  the  fraud.  It 
appeared  upon  the  face  of  the  proceedings.  The  record  was 
saturated  with  it,  and  it  came  within  his  judicial  knowledge. 
The  case  is  affirmed,  both  upon  the  writ  of  error  and  the  ap- 
peal, and  the  latter  is  dismissed  at  the  costs  of  the  appellant 


Ck>NTRiBunoir  among  Wbono-dobbs.  —  As  to  the  effeot  of  a  relaaM  to  or 
wtiafaotion  aeooptod  from  oao  of  ■OTonJ  wrong-doon,  no  oztondod  nolo  lo 
Setiher^.PhOttddphMaTr.  Cih,  II  Abl  St  Ba^  9^^  A  wrong-doer  ou- 
not  eeoape  liability,  if  his  aots  contribute  to  the  injury  done,  merely  becanae 
his  proportionate  contribution  to  the  result  cannot  be  aeoarately  nieaenred: 
L€.irned  v.  CasCle,  7S  OaL  454;  and  all  joint  wrong-dooni  aro  liable,  eiriUy, 
for  the  injuries  inflicted  by  their  aots:  Skarpe  r.  WUliamB,  41  Kan.  66;  JMcr 
T.  Oook,  125  HL  280.  An  aooord  and  satisfaction  by  one  of  several  wrong- 
doers is  a  satisfaction  as  to  all:  Atwood  v.  Brawn,  72  Iowa»  72S. 


Commonwealth  v.  New  York,  Lake  Ebib,  and 
Western  Railroad  Company. 

(129  PsmfSTLVAinA  Statb,  4BILJ 

Wommav  CosroaATioxa— TAXAnoir  of-^Constitutiokal  Law. — SsoHea 
4  of  Pennsylvania  act  of  Jnne  30,  1885,  providing  for  the  taxation  of  tlio 
indehtedness  of  all  corporations  doing  business  within  the  state,  and  the 
eolleotion  of  such  tax  by  the  corporation,  is  a  proper  exeroiso  of  legislative 
power,  and  applies  as  well  to  foreign  as  to  domestie  oorporationa  doing 
business  within  the  state. 

VoRBioN  Corporations  —  Comditions  Which  mat  br  Ikfosrd  vtoh.  — 
A  oerporatiou  of  one  state  cannot  do  business  in  another  without  the 
latter's  consent,  express  or  implied.  That  consent  nay  bo  aooompaDied 
with  sneh  conditions  as  the  state  may  impose^  so  long  as  they  are  no* 
repngnant  to  the  constitution  or  laws  of  the  United  States,  iaeonsistoAt 
with  the  jurisdictional  authority  of  the  state,  or  do  not 
damnation  without  o^^tuni^  for  defense. 
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PoftsioN  Corporations— Taxation  oy— -Condition  Which  mat  bb  Im» 
P08BD  UPON.  —  State  legislature  may  impoee,  aa  a  condition  upon  foreign 
•orporatiom  doi^g  bnnnees  within  the  state,  that  they  shall  assess  and 
ooUect  a  tax  upon  that  portion  of  their  loans  in  the  hands  of  individuals 
resident  within  the  state;  and  continuing  in  business  after  the  imposi* 
tion  of  such  condition  will  be  taken  as  an  assent  thereta 

VoRKiON  Corporations  —  Implied  CoNDmoN  AOAiNfrr.  —  There  is  an  im« 
plied  condition,  both  as  to  foreign  and  domestic  corporations,  that  they 
will  be  subject  to  such  reasonable  regulations  in  respect  to  the  general 
conduct  of  their  affairs  as  the  leginlatnre  may,  from  time  to  time,  pre- 
scribe, and  such  as  do  not  materially  interfere  with  or  obstruct  the  sub* 
stantial  enjoyment  of  the  privileges  the  state  has  granted. 

PoRBTON  Corporation  —  Taxation  of — Constitutional  Law.  —  A  foreign 
corporation  which  by  private  statute  is  allowed  to  do  business  within 
the  state  upon  the  payment  of  a  stipulated  sum  annually  may  by  sub* 
sequent  statute  be  compelled  to  assess  and  collect  a  tax  upon  that  portion 
of  its  loans  held  by  residents  within  the  state,  without  violating  tho  con- 
tract between  the  state  and  the  corporation. 

M.  E.  Olmstedy  for  the  appellant. 

WiUiam  S.  Kirkpatrickfiattomey-generaly  and  John  F.  San^ 
dersorij  deputy  attamey-generdlj  for  the  commonwealth. 

Clark,  J.  This  case  came  into  the  common  pleas  of  Dau* 
phin  County  upon  an  appeal  from  a  settlement  made  by  the 
auditor-general,  etc.,  for  state  taxes  on  corporate  loans,  under 
the  fourth  section  of  the  act  of  June  30, 1885,  for  the  year  1887. 
It  was  tried  by  the  court  by  agreement  of  the  parties  under 
the  act  of  1874.  The  learned  judge  of  the  court  below  found 
as  matter  of  fact  that  two  million  three  hundred  and  seventy- 
eight  thousand  dollars  of  the  company's  bonds  were  owned 
and  possessed  by  residents  of  Pennsylvania,  of  which  eight 
hundred  and  fifty-two  thousand  dollars  were  held  by  indi- 
viduals, and  the  residue  by  corporations.  The  principal  ques- 
tions raised  on  this  record  are  ruled  by  Commontoealth  v. 
Delaware  Div.  Canal  Co,,  123  Pa.  St.  594;  Lehigh  Valley  R.  R. 
Co,  V.  Commonwealth,  and  Commonwealth  v.  Lehigh  Valley  R,  R, 
Co,,  the  last  two  cases  decided  at  this  term,  and  reported  in 
129  Pa.  St.  429.  The  only  remaining  question  for  our  con- 
sideration is,  whether  or  not  the  defendant  company,  being  a 
foreign  corporation,  is  liable  to  be  charged  with  state  taxes  at 
the  rate  of  three  mills  on  the  dollar  on  their  bonds  held  by  in- 
dividuals and  firms  resident  within  the  state,  as  above  stated. 

The  New  York,  Lake  Erie  and  Western  Railroad  Company 
is  a  corporation  of  the  state  of  New  York.  It  was  originally 
incorporated  in  the  year  1832,  as  the  New  York  and  Brie  Rail- 
foad  Company,  with  power  to  construct  a  railroad  from  the 
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city  of  New  York  to  Lake  Erie  through  the  Bouthern  oountiet 
of  the  state  of  New  York.  To  avoid  certain  engineering  diffi- 
cultiea,  the  company  was  afterwards  authorized  by  the  legisla- 
ture of  Pennsylvania,  under  certain  restrictions,  to  build  a 
specific  portion  of  its  road  through  the  counties  of  Pike  and 
Susquehanna,  in  this  state:  Acts  of  February  16, 1841  (Pamph. 
Laws,  28),  and  March  26,  1846  (Pamph.  Laws,  179);  the  said 
company,  by  the  act  of  1846,  being  required  to  pay  to  the  state  of 
Pennsylvania,  after  the  completion  of  the  road,  the  sum  of  ten 
thousand  dollars  annually.  The  property  and  franchises  of 
the  New  York  and  Erie  Railroad  Company  afterwards  became 
vested  in  the  Erie  Railway  Company,  and  in  1878  in  the  New 
York,  Lake  Erie,  and  Western  Railroad  Company.  A  portion 
of  the  defendant's  road  was  made  and  is  still  maintained 
within  the  limits  of  this  state,  and  since  the  completion  and 
equipment  of  the  road  regular  payment  has  been  made  by  the 
company  to  the  commonwealth  of  the  said  som  of  ten  thou- 
sand dollars  annually,  pursuant  to  the  provisions  of  the  several 
Acts  of  assembly  already  referred  to.  Although  a  corporation 
of  another  state,  and  therefore  a  foreign  corporation,  the  com- 
pany is  doing  business  in  this  state.  By  a  certificate  filed  in 
the  oflSce  of  the  secretary  of  the  commonwealth,  pursuant  to 
the  act  of  the  22d  of  April,  1874,  the  defendants  have  designated 
a  place  of  business  and  an  agent  to  represent  them;  they  are 
therefore  not  only  duly  authorized,  but  in  the  operation  of 
their  road  they  are  actually  engaged  in  doing  business  within 
the  limits  of  this  state. 

The  fourth  section  of  the  act  of  1885  applies  not  only  to  all 
private  corporations  created  by  and  under  the  laws  of  this 
«tate  or  of  the  United  States,  but  to  such  as  are  doing  busi- 
ness in  this  commonwealth.  The  several  questions  raised  by 
the  assignments  of  error,  from  the  first  to  the  ninth,  inclusive, 
as  we  have  already  said,  have  been  discussed  and  decided  in  - 
the  case  of  Commonwealth  v.  Delaware  etc.  Canal  Co*^  123  Pa. 
St  594,  and  the  case  of  Commx>nwealih  v.  Lehigh  VaUey  R,  R. 
Co.,  129  Id.  429,  argued  at  the  present  term,  and  will  not  be 
considered  here 

The  only  questions  raised  by  the  remaining  assignments 
are, — 1.  Whether  the  provision  of  the  fourth  section  of  the 
act  of  1885,  so  far  as  it  applies  to  foreign  corporations  doing 
business  in  this  state,  is  a  proper  exercise  of  legislative  power; 
and  2.  Assuming  this  to  be  so,  whether  there  is  anything  in 
the  said  provision  by  which  the  defendant  road  was  permitted 


Oct  1889.]  Commonwealth  v.  New  York  etc.  R.  R.  Co.    727 

to  pass  through  the  couDties  of  Pike  and  Susquehanna  which 
would  exempt  the  company  from  the  obligation  of  this  act 

Upon  the  first  question  suggested  there  can,  we  think,  be 
but  little  room  for  discussion.  In  the  Delaware  etc.  Canal 
Company  case,  already  referred  to,  we  said:  — 

"Foreign  corporations,  exercising  their  franchises  under  the 
laws  of  other  states  and  countries,  are  beyond  the  reach  of  our 
processes  of  taxation.  We  could  not  require  them  ordinarily 
to  comply  with  any  such  regulation  of  our  law,  and  therefore 
they  are  necessarily  excluded  from  the  provisions  of  the  act. 
Such  foreign  corporations  as  are  engaged  in  business  in  the 
state  might  doubtless  be  required  to  comply  as  a  condition  of 
their  right  so  to  do;  but  this  could  only  embarrass  the  action 
of  the  local  assessor,  and  upon  this  ground,  doubtless,  they 
were- wisely  excluded  from  the  operation  of  the  act'* 

The  last  member  of  the  concluding  sentence  of  the  para- 
graph quoted  is  a  mere  inadvertence.  The  fourth  section  of  the 
act  of  1885  does  in  terms  embrace  such  foreign  corporations 
as  are  engaged  in  business  in  this  state,  and  the  questibn  now 
to  be  considered  is,  whether  or  not  such  a  provision  as  respects 
the  New  York,  Lake  Erie,  and  Western  Railroad  Company  is 
a  proper  exercise  of  the  legislative  power  of  the  state.    The 
general  statement  that  foreign  corporations  are  ordinarily 
beyond  the  reach  of  our  processes  of  taxation  is  undoubtedly 
correct;  but  when  a  foreign  corporation  comes  into  Pennsyl- 
vania, and  engages  in  business  here,  undoubtedly  it  does  so 
subject  to  the  general  policy  of  and  the  course  of  legislation  in 
the  state:  Runyan  v.  Coster^  14  Pet.  122.    A  foreign  corpora- 
tion can  exercise  its  franchises  in  Pennsylvania  only  so  far  as 
it  may  be  permitted  by  the  local  sovereign.    The  right  rests 
wholly  in  the  comity  of  the  states:  Patd  v.  Virginia^  8  Wall. 
168.    A  corporation  of  one  state  cannot  do  business  in  another 
state  without  the  latter's  consent,  express  or  implied;  and  that 
consent  may  be  accompanied  with  such  conditions  as  the  lat- 
ter may  think  proper  to  impose:  Su  Clair  v.  Cox^  106  U.  S. 
350.    These  conditions  will  be  valid  and  effectual,  provided 
they  are  not  repugnant  to  the  constitution  or  laws  of  the 
United  States,  inconsistent  with  the  jurisdictional  authority 
of  the  state,  or  in  conflict  with  the  rule  which  forbids  condem- 
nation without  opportunity  for  defense:  Lafayette  Ina.  Co,  v. 
French,  18  How.  404;  Doyle  v.  Continental  In$.  Co.,  94  U.  8. 
635;  Pembina  etc.  M,  Co.  v.  Pennsylvaniaf  125  Id.  181. 
It  was  competent  for  the  legislature  of  Pennsylvania  to 
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impoBe  as  a  condition  upon  foreign  corporations  doing  basinem 
in  this  state  that  they  shall  assess  and  collect  the  tax  upon 
that.portion  of  their  loans  in  the  hands  of  individuals  resident 
within  this  state,  and  otherwise  comply  with  the  provisions  of 
the  act  of  1885.  The  act  imposes  no  tax  upon  the  company; 
it  simply  defines  a  duty  to  be  performed,  and  fixes  a  penalty 
for  disregard  of  that  duty.  The  legislature  having  so  provided, 
compliance  with  the  act  may,  in  some  sense,  be  said  to  form 
one  of  the  conditions  upon  which  corporations  may  do  busi- 
ness within  the  state,  and  the  corporation  continuing  its  busi- 
ness subsequently  would  be  taken  to  have  assented  thereto. 

There  is,  however,  a  condition  implied,  even  in  the  case  of 
domestic  corporations,  that  they  will  be  subject  to  such  rea- 
sonable regulations,  in  respect  to  the  general  conduct  of  their 
affairs,  as  the  legislature  may  from  time  to  time  prescribe, 
and  such  as  do  not  materially  interfere  with  or  obstruct  the 
substantial  enjoyment  of  the  privileges  the  state  has  granted: 
Chicago  L.  /na.  Co.  v.  Needles,  113  U.  S.  574.  If  this  be  so  as 
to  corporations  who  are  entitled  to  their  charter  privileges 
upon  the  footing  of  a  contract,  how  much  the  more  is  it  so  as 
to  corporations  who  are  merely  permitted  by  the  legislature  to 
do  business  within  this  state  as  a  matter  of  grace  and  not  of 
right?  But  it  is  said  that  the  enforcement  of  the  fourth  sec- 
tion of  the  act  of  1885  against  the  defendant  corporation  would 
impair  the  obligation  of  the  contract  existing  between  the 
commonwealth  and  the  company,  as  set  forth  in  the  private 
statutes  of  1841  and  1846,  already  referred  to.  Apart  from 
these  statutes,  the  defendant  had  the  right,  by  the  comity  of 
the  states,  to  contract  and  to  sue  within  the  state  of  Pennsyl- 
vania, but  could  exercise  no  extraordinary  franchises  or  spe- 
cial privileges  granted  by  the  state  incorporating  it,  as,  for 
instance,  the  right  to  eminent  domain,  or  the  privilege  of  ex- 
emption from  taxation:  State  v.  Boeton  etc.  R.  R.  Co.^  25  Vt 
433;  Middle  Bridge  Co.  v.  Marh,  26  Me.  826;  Taylor  on  Cor- 
porations, 386.  It  was  for  the  exercise  of  this  extraordinary 
privilege  and  power  of  the  state,  the  annual  payment  of  ten 
thousand  dollars  was  stipulated.  There  is  nothing  in  the  act 
to  indicate  that  this  sum  was  paid  in  lieu  of  taxes,  or  for  ex- 
emption from  any  duty  which  might  otherwise  be  imposed 
upon  the  company,  but  for  the  privilege  of  exercising  the  right 
of  eminent  domain  in  the  location  of  their  road  through  the 
counties  mentioned,  under  restrictions  particularly  specified. 
The  effect  of  these  acts  of  1841  and  1846  was  not  to  declare 
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the  company  a  corporation  of  the  commonwealth,  but,  as  Mr. 
Justice  Thompson  said  in  New  York  etc.  R.  R.  Co.  v.  Ycung^ 
33  Pa.  St.  175, ''  for  the  purposes  of  these  acts,  the  rights  in- 
volved are  to  be  tested  and  judged  by  the  same  rules  of  law  as 
if  the  company  had  been  primarily  incorporated  by  this  com- 
monwealth. So  far  as  the  road  runs  through  this  state  under 
the  privileges  granted  to  it,  the  company  is  a  quasi  Pennsyl- 
vania corporation.  The  right  of  eminent  domain,  within  the 
restrictions  of  the  grant,  was  as  fully  conferred  on  them  by 
the  act  of  February  16, 1841,  as  it  ever  is  conferred  on  corpo- 
rations exclusively  within  the  state,  and  their  rights  and 
duties  under  the  privileges  granted  must  be  ruled  by  the 
same  principles."  One  state  may  make  a  corporation  of  an- 
other state,  as  there  organized  and  conducted,  a  corporation  of 
its  own,  quoad  property  within  its  territorial  jurisdiction:  BaJr 
iiniore  etc.  R.  R.  Co.  v.  HarriSy  12  Wall.  65-82;  Oraham  v.  Bos- 
ton etc.  R.  R.  Co.,  118  U.  S.  168.  Thus  it  will  be  seen  that  the 
defendant  exercises  powers  and  franchises  which  they  have 
received  directly  from  the  legislation  of  Pennsylvania;  that  a 
part  of  their  property  is  actually  within  the  limits  of  this  state, 
and  receives  the  protection  of  our  laws,  and  there  is  no  good 
reason  why  the  company  should  not  be  held  subject  to  the 
same  regulations  as  corporations  of  our  own  state.  We  are  of 
opinion  that  on  this  branch  of  the  case  the  court  was  right. 
The  judgment  is  a£Qrmed. 

Fosxioir  OoRFOBATiONs.  —  Ab  to  taxation  of  for«ign  oorporations:  Bx- 
tended  note  to  Pho6mx  Ins.  Go,  r,  CcmmontctaUh,  96  Am.  Deo.  88S-846;  San 
Franeiaeo  t.  Liverpool  etc  In$.  Co.,  74  CaL  113;  6  Am.  St.  Rep.  425. 

FOBKiaiV    OOBPORATIONS,    StATUTIS    IlCPOBIliO    PaRTIOULAK    CONDITIONS 

▲NB  RiWKioriOMS  UYON:  Note  to  HoUida  v.  HwU,  22  Am.  Bep.  97-70. 

Lboisultivs  Powbb  ovui  FoRXiON  GoapOBATiONS.  —  While  the  legislature 
may  regulate  or  restrict  the  bnsiness  of  foreign  corporations  within  the  state, 
it  cannot  do  so  where  it  operates  upon  interstate  oommeroer  State  t.  Indiana 
0te.  Co.,  120  Ind.  675;  Chi^fete.  Ity  Co.  t.  SUUe,  72  Tax.  404;  18  Am.  81  Rep. 
816. 
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Maorum  V.  Mabshall. 

[Ul  PBinraTLYAinA  SrAn,  nL] 

•KATinn  9m  Ldotatioiii -- Nbw  Pbomibi.  *  An  igrMoMBl  bj  « 
tttl  a  hddtt  BAjT  mU,  for  Iw  tbui  ilt  iMe  ▼»!«•»»  judgMBt 
llM  aalur  lor  tiM  fnU  mnoonft  of  a  aoto^  Hid  a  tcmwU  of  mmI 
mbK  with  a  wairw  <<of  any  otateto  ploa  therooo,"  k  aol 
kMfwMgaMBt  of  IndoblodMio  ao  will  roioTO  tiM  bar  of  tiM  otatete  o( 
IfaBttationa. 

teAiVTB  09  LnoTATioiis— Kbw  PBomn.  — Ab  adcaowlodgaMBt  of  ia» 
doUodaoM^  to  tako  a  oaoo  oat  of  tho  opotaftm  of  tiM  ttateia  of  Inii. 
latMNUy  miial  bo  oloar  and  «iiambigaoii%  and  anut  rooogaiao  aad  bo 
diroeled  to  tho  dobt  with  toffioiont  daaraooi  ta  amooiit  to  aa 
iod  admiiaioB  that  it  romaiaa  doo  and  aapaldt 

A.  M.  Imbrie^  for  the  appellant 

thorge  W.  Ouihrie  and  W.  Maerum^  for  the  appellee. 

WiLXJAMB,  J.  The  oontroverBj  in  this  oaae  liea  within  Teiy 
narrow  limits.  Stephen  Woods  was  the  maker  of  a  promis- 
sory note  for  fifteen  hundred  dollars,  dated  September  8, 1876, 
and  payable  to  Robert  Woods  at  the  Allegheny  Siavings  Bank. 
It  was  indorsed  by  the  payee,  and  by  Thomas  M.  Marshall, 
the  plaintiff  in  error.  At  the  maturity  of  the  note,  on  No- 
yember  10, 1876,  the  maker  was  unable  to  provide  funds  for 
its  payment,  and  the  indorsers  made  a  written  waiver  of  pro- 
test An  action  was  brought  against  the  maker,  and  a  judg- 
ment obtained  for  the  amount  of  the  note  and  interest,  at  the 
suit  of  the  savings  bank,  but  no  action  was  brought  against 
the  indorsers.  Nothing  appears  to  have  been  collected  on  the 
judgment  against  Stephen  Woods,  but  some  one  offered  the 
bank  five  hundred  dollars  for  it  Before  accepting  the  offer, 
the  bank  applied  to  Mr.  Marshall  for  his  consent  to  the  pro- 
posed sale,  which  he  gave  in  writing,  as  follows: — 

"I  agree  to  sale  of  the  judgment  on  this  note  against  8. 
Woods  for  five  hundred  dollars,  and  agree  to  ratify  same  for 
M.  Hay,  trustee. 

''Pittsburgh,  May  6,  1880. 
[Signed]  *'Thos.  M.  Marshall." 

Nothing  more  was  done,  so  far  as  Mr.  Marshall  was  con- 
cerned, until  May  6,  1886,  six  years,  less  one  day,  after  the 
written  consent  to  the  sale  of  the  judgment  had  been  given, 
and  more  than  ten  years  after  the  mnturity  of  the  note  and 
the  waiver  of  protest.  At  that  time  it  appears  that  Mr.  Mar- 
shall was  asked  to  waive  the  statute  of  limitations  on  his 
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indorsement.  This  he  declined  to  do,  but  ho  renewed  his 
agreement  of  May  6,  1880,  by  a  writing  indorsed  upon  the 
same  paper,  in  these  words: — 

''I  renew  the  agreement  of  May  6, 1880,  as  of  this  date,  and 
I  waive  any  statute  plea  thereon. 
"Pittsburgh,  May  5, 1886." 

The  court  below  held  this  to  be  a  waiver  of  the  statute  upon 
his  liability  as  an  indorser  upon  the  note  of  Stephen  Woods, 
and  the  correctness  of  this  holding  is  the  question  in  this 
case.  The  note  matured  on  November  10,  1876.  This  suit 
was  brought  on  May  6,  1886.  The  statute  of  limitations  is 
an  answer,  prima  faciey  to  the  plaintiff's  demand,  and  the 
burden  is  on  the  plaintiff  to  show  that  the  bar  of  the  statute 
has  been  tolled.  The  only  evidence  for  this  purpose  is  the 
agreement  of  May  6, 1880,  renewed  on  May  6,  1886;  and  un- 
less this  shows  a  clear  and  distinct  admission  or  recognition 
of  the  liability  of  Mr.  Marshall  for  this  debt,  the  plaintiff 
must  fail.  For  what  purpose  was  the  agreement  of  May  6, 
1880,  asked  by  the  bank,  and  given  by  the  indorser?  The 
bank  held  a  judgment  for  the  amount  of  the  note  and  interest 
against  Stephen  Woods,  the  maker.  The  use  of  legal  process 
had  realized  nothing  upon  it.  The  bank  was  offered  five 
hundred  dollars  for  an  unconditional  sale  of  it,  and  was  evi- 
dently inclined  to  accept  the  offer,  if  this  could  be  done  safely. 
The  danger  was,  that  the  indorser  might  insist  that  a  sale  of 
the  judgment  for  less  than  its  face  was  improvident  and 
unnecessary,  and  treat  it  as  a  distinct  ground  of  defense,  if 
called  upon  to  pay  the  balance.  To  settle  this  question,  Mr. 
Marshall  was  asked  to  consent  to  the  sale,  which  he  did.  By 
80  doing,  he  said,  in  effect,  to  the  bank:  ^'If  you  attempt  to 
compel  payment  of  the  note  by  me,  whatever  other  defenses 
I  may  set  up,  I  will  not  allege  that  you  have  sold  this  judg- 
ment for  less  than  it  was  worth.''  The  agreement  is  not  in- 
consistent with  any  other  line  of  defense  than  the  specific  one 
which  was  in  the  mind  of  both  parties,  and  which  is  clearly 
referred  to  in  the  writing.  Mr.  Marshall  might,  with  entire 
fairness,  deny  his  indorsement,  allege  payment  by  him,  or 
set  up  the  statute  of  limitations,  and  yet  be  willing  that  the 
bank  should  realize  whatever  it  could  from  its  own  judgment 
against  Woods  by  a  sale  of  it  for  the  best  price  offered.  The 
bank  exercised  a  proper  caution  in  asking  the  consent  of  the 
indorser  to  the  sale.  The  indorser,  if  satisfied  that  the  sale 
was  a  proper  one,  acted  with  fairness  in  giving  his  assent  to 
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it.  Thh  wa8  the  only  purpose  for  which  the  agreement  was 
asked  for  by  the  bank  or  its  representative.  It  is  the  only 
subject  to  which  it  relates,  and  it  is  the  only  line  of  defense  oo 
which  it  closes  the  mouth  of  him  who  signed  it. 

Coming  down  now  to  the  agreement  of  May  5,  1886,  we 
find  it  to  be  a  renewal  of  that  of  May  6,  1880,  and  nothing 
more.  Short  as  it  is,  it  is  tautological,  and  fully  one  half  of 
it  is  unnecessary.  It  runs  thus:  ^'I  renew  the  agreement  of 
May  6,  1880,  as  of  this  date,  and  waive  any  statute  plea 
thereon."  The  word  ^Hhereon"  must  refer  to  the  agreement 
of  May  6,  1880;  but  the  sentence  of  which  it  is  part  is  super- 
fluous. The  operative  words  of  the  agreement  are  these:  "I 
renew  the  agreement  of  May  6,  1880."  The  words  ^'as  of  this 
date "  express  the  legal  efifect  of  the  words  preceding  them, 
and  neither  add  to  nor  take  from  that  effect;  they  are  wholly 
unnecessary.  1  ae  same  may  be  said  of  the  remaining  words, 
'*aud  I  waive  any  statute  plea  thereon."  This  had  been  al- 
ready done  by  the  agreement  to  renew  as  effectually  as  it  was 
possible  to  do  by  any  form  of  words  whatever.  The  original 
agreement  gave  consent  to  the  sale  of  the  judgment  for  much 
less  than  its  face.  The  agreement  of  May  6,  1886,  renewed 
that  consent  If  there  was  danger  that  Mr.  Marshall  might 
be  relieved  from  that  consent  by  lapse  of  time,  its  renewal  in 
express  words  removed  that  danger,  and  expressed  his  willing- 
ness to  remain  bound  by  it.  Further  than  this  the  agreement 
was  never  intended  or  understood  to  go  when  originally  made, 
and  it  is  not  probable  that  the  renewal  agreement  would  have 
received  any  other  construction  but  for  the  unnecessary  and 
meaningless  words  it  contains. 

The  cases  cited  and  relied  on  by  the  defendant  in  error  are 
not  in  point.  In  Finkbone^a  Appeal^  86  Pa.  St.  368,  Wiley  had 
given  a  receipt  for  money  to  be  returned  to  Mary  Finkbone, 
^4n  such  amounts  as  she  may  want."  He  received  another 
sum  to  be  held  in  the  same  manner,  and  wrote  the  receipt 
therefor  on  the  same  piece  of  paper,  and  directly  under  the 
first,  and  then  redelivered  the  paper  to  her.  This  was  prop- 
erly held  to  be  an  admission  of  the  amount  shown  to  be  due 
on  the  face  of  the  paper  at  the  date  of  such  last  receipt  and 
delivery.  In  Wesner  v.  Steiny  97  Id.  322,  the  rule  is  clearly 
stated  that  an  acknowledgment,  to  take  a  case  out  from  the 
operation  of  the  statute,  must  be  clear  and  unambiguous.  It 
must  recognize,  and  be  directed  to  the  debt  with  sufficient 
clearness,   and   must  amount  to  an   unqualified   admission 
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that  it  remains  due  and  unpaid.  The  words  relied  on  in  thii 
case  do  not  meet  the  test.  They  refer  clearly  to  another  sub- 
ject,— the  sale  of  the  Woods  judgment.  If  Mr.  Marshall  was 
now  objecting  to  that  sale,  his  agreement  that  it  might  be 
made  ought  to  conclude  him;  but  as  he  is  defending  upon 
wholly  different  ground,  we  do  not  see  that  he  is  affected  by 
it  in  any  manner. 

Judgment  reversed,  and  judgment  is  now  entered  in  favor 
of  the  defendant  on  the  question  reserved.  An  opinion  was 
filed  in  this  case  soon  after  it  was  heard,  which  we  are  informed 
by  the  prothonotary  cannot  be  found.  This  opinion  is  now 
filed  for  that  reason.  

Statdtb  ov  LnuTATiOMa  —  Ai  to  wliat  ftcknowMgment  of  a  dabi  will 
remoYe  tho  bar  of  tho  ctatato  of  limitatioiu:  8oo  note  to  State  v.  Fhrn,  14 
Am.  Si.  Rep.  Wk 
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COKTAIBVTOBT     NrCIUOBNOI    OV    DbIVSB    ImPUTSD    TO    PASSKNOUL  —  ▲ 

driver  of  a  private  vehicle  it  nnder  dnty  to  atop,  look,  and  listen  befoM 
attempting  to  croas  a  railroad  track,  and  failure  to  perform  thia  doty 
makes  him  gnilty  of  oontribatory  negligence,  barring  recovery  for  in* 
jury  from  collision,  and  his  negligence  may  be  imputed  to  one  who  is 
riding  with  him  by  invitation  and  without  compensation,  and  who  knew 
the  locality,  and  that  a  train  was  about  due,  that  he  was  approaching 
the  railroad  track  at  a  fast  trot,  and  who  sat  with  his  back  to  the  driver, 
and  did  not  ask  him  to  stop,  look,  or  listen,  or  to  permit  him  to  get  onl 

CONTBIBUTORT    NbOLIGBNOB  OF    DbIVBB  WHBN  IkPUTKD  TO  PaBSBMOBB. — 

The  negligence  of  the  driver  of  a  private  vehicle  cannot  be  imputed  to 
a  party  riding  with  him  by  invitation  and  without  compensation  when 
such  party  is  free  from  blame;  still,  the  latter  is  liable  for  his  own  neg- 
Ugence. 

Edtoard  Campbell^  Thomas  Patterson^  and  David  Q.  Ewin§^ 
for  the  appellant. 

George  B,  Gordon^  John  H.  Hampton^  and  WiUiam  Scoitj  for 
the  appellee. 

Clark,  J.  The  plaintiff,  Isaac  N.  Dean,  whilst  crossing  tho 
tracks  of  the  defendant  company's  road  at  Frost  station,  Fay« 
ette  County,  in  a  wagon,  on  the  morning  of  the  26th  of  No- 
vember, 1882,  was  struck  by  the  locomotive  of  a  passing 
train,  and  this  suit  was  brought  to  recover  damages  for  the 
injury  sustained  through  the  alleged  negligence  of  the  defend* 
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ant  on  that  occasion.  The  negligent  act  complained  of  is, 
that  although  the  train  was  running  at  the  rate  of  thirty  or 
forty  miles  an  hour,  no  sufficient  warning  of  its  approach  to 
the  crossing  was  given,  either  by  blowing  the  whistle  or  ring- 
ing the  beU. 

On  the  part  of  the  defendant  it  is  contended  that,  assuming 
this  to  be  so,  the  plaintiff,  not  only  through  the  negligence  of 
the  driver  of  the  wagon,  but  by  his  own  negligence,  contrib- 
uted to  the  injury,  and  therefore  cannot  recover.  William 
Fields  was  the  owner  of  the  horses  and  wagon,  and  was  the 
driver.  That  he  was  guilty  of  negligence  cannot  be  denied; 
it  was  his  duty  to  anticipate  the  probable  passage  of  trains  on 
the  railroad,  and  before  attempting  to  cross  the  tracks,  to  stop, 
look,  and  listen  for  their  approach;  and  this  the  plaintiff 
frankly  admits  Fields  failed  to  do.  When  he  left  the  corner 
of  the  Blackburn  House,  some  three  hundred  feet  distant  from 
the  crossing,  he  trotted  his  horses  to  the  brow  of  the  hill,  a 
little  more  than  half-way,  and  checking  them  there  a  little,  he 
started  down  the  hill  at  a  fast  trot  to  the  railroad,  where  the 
collision  occurred.  Mr.  Gilmore,  an  engineer  called  by  the 
plaintiff,  testifies  that  the  locomotive  and  cars  on  the  track 
were  plainly  visible  to  a  person  riding  in  a  wagon  on  the  public 
road,  at  almost  any  point,  for  a  distance  of  thirteen  hundred 
feet,  subject  to  such  temporary  obstructions  as  might  exist 
fi-om  intervening  buildings  and  trees;  and  it  is  conceded  on  all 
hands  that  at  a  point  ten  feet  from  the  railroad  the  track  itself 
was  visible  for  a  quarter  of  a  mile  or  more. 

Having  failed  to  stop,  look,  and  listen  before  he  undertook 
to  cross  the  railroad  tracks,  Fields  failed  to  perform  a  duty 
which  the  law  plainly  imposed  upon  him,  and  he  was  there- 
fore guilty  of  negligence  which  contributed  to  the  injury. 

But  can  the  negligence  of  Fields  be  imputed  to  Dean?  In 
Loekhart  v.  LichtenthdUr^  46  Pa.  St.  151,  it  was  held  that 
where  a  passenger  in  a  carrier  vehicle  is  injured  by  a  collision 
resulting  from  the  negligence  of  those  in  charge  of  it  and 
those  in  charge  of  another  vehicle,  the  carrier  only  is  answer- 
able for  the  injury;  and  this  case  was  followed  by  Philadelphia 
etc,  JZ.  R.  Co.  V.  Boyer^  97  Id.  91,  where  the  same  rule  was  ap- 
plied. The  decision  in  Loekhart  v.  Lichtenihaler^  stipra,  was 
made  by  adopting  the  conclusion  of  the  Bnglish  courts  in 
Bridge  v.  Grand  Junction  R'y  Co.,  8  Mees.  &  W.  247  (1838),  in 
the  exchequer;  Thorogood  v.  Bryan,  8  Com.  B.  115,  85  Eng. 
Com.  L.  114,  and  Catilin  v.  HilU,  8  Com.  B.  123  (1849),  in 


Ot>t.  1889.]       Dean  v.  Pennsylvania  R.  R.  Co.  735 

the  commoD  bench.  These  cases  were  followed  in  the  ex- 
chequer in  Armstrong  v.  Lancashire  and  York  Ry  Co.^  L.  R. 
44  Ex.  89  (1875);  L.  R.  10  Ex.  47. 

The  principle  upon  which  all  these  English  cases  appear  to 
have  been  determined  is,  that  the  passenger  is  so  far  identiBed 
with  the  carriage  in  which  he  is  traveling  that  want  of  care 
on  the  part  of  the  driver  will  be  a  defense  to  the  owner  of  the 
other  carriage  that  directly  causes  the  injury.  In  Tkorogood 
v.-  Bryan,  supra^  which  is  the  leading  case,  a  passenger  alight- 
ing from  an  omnibus  was  thrown  down  and  injured  by  the 
negligent'  management  of  another  omnibus,  and  it  was  held 
that  an  action  would  not  be  maintained  against  the  owner  of 
the  latter,  if  the  driver  of  the  omnibus  in  which  the  passen- 
ger was  riding,  by  the  exercise  of  proper  care  and  skill,  might 
have  avoided  the  accident  which  caused  the  injury.  The  rule 
asserted  is  one  of  general  application,  no  matter  whether  the 
conveyances  are  public  or  private,  or  whether  the  party  in- 
jured is  conveyed  at  his  own  request,  or  at  the  request  of  the 
driver. 

In  Lockhart  v.  Lichtenthalerj  supra,  however,  the  rationale 
of  the  rule  in  Tkorogood  v.  Bryan,  supra,  was  not  considered 
tenable;  indeed,  the  reasons  assigned  for  it  in  the  English 
cases  were  expressly  rejected,  and  the  liability  of  the  carrier 
was  put  upon  different  grounds, — the  grounds  of  public  policy. 
''I  would  say,"  says  the  learned  judge,  delivering  the  opinion 
of  the  court,  *^the  reason  for  it  is,  that  it  better  accords  with 
the  policy  of  the  law  to  hold  the  carrier  alone  responsible  in 
such  instances  as  an  incentive  to  Care  and  diligence.  The 
law  fixes  the  responsibility  upon  a  different  principle  in  the 
case  of  a  carrier,  as  already  noticed,  from  that  of  a  party  that 
does  not  stand  in  that  relation  to  the  party  injured;  the  very 
philosophy  of  the  requirement  of  greater  care  is,  that  he  shall 
be  answerable  for  omitting  any  duty  which  the  law  has  de- 
fined as  his  rule  and  guide,  and  will  not  permit  him  to'  escape 
by  imputing  negligence  of  a  less  culpable  character  toothers, 
but  sufl&cient  to  render  them  liable  for  the  conseqnenceiB  of  his 
own.'*  It  will  be  observed  that,  as  the  reasons  assigned  for  the 
rule  in  Lockhart  v.  Lichtenthaler,  supra,  extend  only  to  crises  in 
which  the  party  is  injured  by  the  joint  negligence  of  his  com- 
mon carrier  and  another,  the  rule  has  no  application  to  c^ses 
where  the  injured  party's  conveyance  is  private;  a&d  this;  was 
{he  ground  upon  which  Carlisle  v.  Brisbane,  118  Pa.  St.  544, 
67  Am.  Rep.  483,  was  decided.     In  that  case,  the  conveyance 
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was  private,  the  party  injured  being  carried  without  compen- 
sation, and  both  of  the  negligent  parties  held  to  the  same 
degree  of  care  and  negh'gence.  The  doctrine  of  Lockhart  v. 
Lichtenthaler^  aupra,  was  therefore  not  applicable. 

The  principle  of  Thorogood  v.  Bryan^  supra,  has  been  ap- 
proved in  some  of  the  states,  and  in  others  it  has  been  rejected 
as  altogether  indefensible.  It  has  been  recognized  and  sus- 
tained in  Vermont:  CarlUle  v.  Sheldon^  38  Vt  440;  in  Wis- 
consin: Hovfe  V.  FuLtony  29  Wis.  296;  9  Am.  Rep.  568;  Prideaux 
V.  Mineral  Pt.,  43  Wis.  513;  28  Am.  Rep.  558;  Otis  v.  Janes- 
ville,  47  Wis.  422;  and  in  Iowa;  Payne  v.  Chicago  etc.  R.  R. 
Co,,  39  Iowa,  523.  On  the  other  hand,  the  doctrine  has  been 
declared  unsound  and  untenable  by  the  supreme  court  of  the 
United  States  in  the  very  recent  case  of  Little  v.  Hackett,  116 
U.  S.  366.  The  doctrine  has  also  been  disapproved  and  re- 
jected in  New  York:  Robinson  v.  New  York  etc.  R.  R.  Co.,  66 
N.  Y.  11;  23  Am.  Rep.  1;  Dyer  v.  Erie  Ry  Co,,  71  N.  Y.  228; 
Masterson  v.  New  York  etc.  R.  R.  Co.,  84  Id.  247;  88  Am.  Rep. 
510;  in  New  Jersey:  Bennett  v.  New  Jersey  etc.  Transp.  Co,,  38 
N.  J.  L,  225;  18  Am.  Rep.  435;  New  York  etc.  Ry  Co.  v.  Suin- 
brenner,  47  N.  J.  L.  161-171;  54  Am.  Rep.  126;  in  Maine: 
State  y.  Boston  etc.  R.  R,  Co.,  Sa  Alb.  L.  J.  269;  in  Ohio:  Trans- 
fer Co,  V.  Kelly,  36  Ohio  St.  86-91;  38  Am.  Rep.  668;  in  IIU- 
nois:  Wabash  etc,  Ry  Co.  v.  Shacklet,  105  III.  364;  44  Am.  Rep. 
791;  in  Kentucky:  Danville  Turnpike  Co.  v.  Stewart,  2  Met 
119;  Railroad  Co.  v.  Case,  9  Bush,  728;  in  California:  Tom- 
kins  T.  Clay  St.  R.  R.  Co,,  66  Cal.  163;  in  New  Hampshire: 
Noyes  v.  Town  of  Boscawer^  64  N.  H.  361;  10  Am.  St.  Rep.  410; 
in  Minnesota:  FoUman  v.  City  of  Mankato,  35  Minn.  522;  59 
Am.  Rep.  340;  in  Michigan:  Cvddy  v.  Horn,  46  Mich.  596;  41 
Am.  Rep.  178;  and  in  Maryland:  Philadelphia  etc.  R,  R.  Co. 
V.  Hogdand,  66  Md.  149;  59  Am.  Rep.  159;  whilst  in  Pennsyl- 
vania, as  we  have  already  stated,  the  rule  has  been  but  par- 
tially adopted,  and  the  reasons  given  by  the  English  courts 
have  been  expressly  rejected.  In  some  of  the  states,  as  in 
Wisconsin,  Michigan,  and  Iowa,  a  distinction  would  appear  to 
have  been  taken  between  a  public  and  a  private  conveyance; 
and  as  an  examination  of  the  cases  cited  will  show,  it  has 
been  there  held  that  when  the  injured  person  is  riding  in  a 
private  conveyance  by  invitation  of  the  driver,  and  without 
compensation,  the  driver  will  be  regarded  as  his  agent,  and 
upon  that  ground  the  negligence  of  the  latter  is  imputed  to 
the  former. .   In  Pennsylvania,  New  York,  Ohio,  Minneaotay 
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and  other  states,  this  doctrine  of  agency  is  expressly  repu- 
diated, and  it  is  held  that  in  such  cases  the  driver's  negligence 
cannot  be  so  imputed.  Thus  it  will  be  seen  that  the  cases  are 
conflicting;  the  rulings  in  England  and  in  this  country  have 
been  in  the  greatest  confusion,  which  we  think  is  attributable 
to  the  fact  that  the  general  rule  of  Thorogood  v.  Bryan^  aupra^ 
which  for  thirty-eight  years  was  followed  in  England  and  in 
parts  of  this  country,  was  rested  upon  wholly  indefensible 
ground.  The  vain  effort  to  sustain  a  rule  of  law,  which  was 
at  variance  with  reason  and  common  sense,  has  given  rise  to 
these  various  conflicting  views  and  decisions. 

The  English  cour<  of  appeals,  however,  in  a  very  recent  case, 
the  Bemina^  Armstrvng  v.  Mills^  12  Prob.  &  D.  58,  decided  in 
January,  1887,  expressly  overrules  the  case  of  Thorogood  ▼• 
Bryan^  supra^  and  holds  that  one  who  is  a  passenger  in  a  pub* 
lie  conveyance  does  not  identify  himself  with  the  conveyance* 
or  the  persons  in  charge  of  it,  and  that  their  negligence,  direct 
or  contributory,  can  in  no  respect  be  imputed  to  him.  In  the 
judgment  of  the  court.  Lord  Esher,  M.  R.,  after  an  extended 
review  of  the  English  and  American  cases,  said:  ''After  having 
thus  laboriously  inquired  into  the  matter,  and  having  consid* 
ered  the  case  of  Thorogood  v.  Bryan^  8  Com.  B.  115,  we  cannot 
see  any  principle  on  which  it  can  be  supported;  and  we  think 
that^  with  the  exception  of  the  weighty  observation  of  Lord 
Bramwell,  though  that  does  not  seem  to  be  a  final  view,  the 
preponderance  of  judicial  and  professional  opinion  in  England 
is  against  it,  and  that  the  weight  of  judicial  opinion  in  Amer- 
ica isr  also  against  it.  We  are  of  opinion  that  the  proposition 
maintained  in  it  is  erroneously  unjust,  and  inconsistent  with 
other  recognized  propositions  of  law.  As  to  the  propriety  of 
dealing  with  it,  at  this  time,  in  a  court  of  appeals,  it  is  a  case 
which,  from  the  time  of  its  publication,  has  been  constantly 
criticised,  and  no  one  can  have  gone  into  or. have  abstained 
from  going  into  an  omnibus,  railroad,  or  ship,  on  the  faith  of 
the  decision.  We  therefore  think  that,  now  that  the  question 
is  for  the  first  time  before  an  English  court  of  appeal,  the 
case  of  Thorogood  v.  Bryan^  8  Com.  B.  115,  must  be  overruled.'' 
See  Carlide  v.  Brisbane^  57  Am.  Rep.  483-570.  In  the  case 
of  Little  V.  Hackettj  mpra^  in  the  supreme  court  of  the  United 
States,  Mr.  Justice  Field,  delivering  the  opinion,  sayst  ''The 
truth  is,  the  decision  in  Thorogood  v.  Bryan^  Mfpra,  rests  upon 
indefensible  ground.  The  identification  of  the  passenger  with 
the  negligent  driver  or  the  owner,  without  his  co-operation  or 
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encouragemeDt,  is  a  gratuitous  assumption.  There  is  do  such 
identity.  The  parties  are  not  in  the  same  position.  The  owner 
of  a  public  conveyance  is  a  carrier,  and  the  driver  or  the  per- 
son managing  it  is  his  servant.  Neither  of  them  is  the  aer- 
yant  of  the  passenger,  and  his  asserted  identity  with  them  ia 
contradicted  by  the  daily  experience  of  the  world." 

Quotations  might  be  given  from  many  cases  in  the  difTerent 
states,  illustrating  the  very  firm  and  emphatic  manner  in  which 
the  doctrine  of  this  celebrated  case  has  been  denied.  The  an- 
thorities  in  England,  and  the  great  current  of  authorities  of 
this  country,  are  against  it.  Nor  can  I  see  why,  upon  any 
rule  of  public  policy,  a  party  injured  by  the  concurrent  and 
contributory  negligence  of  two  persons,  one  of  them  his  com- 
mon carrier,  should  be  held,  and  the  other  released  from  lia- 
bility. As  to  this,  I  speak  only  for  myself.  In  my  opinion, 
there  is  no  principle  consonant  with  common  sense,  common 
honesty,  or  public  policy,  which  should  hold  one  not  guilty  of 
any  negligence,  either  of  omission  or  commission,  for  the  negli- 
gence of  another,  imputed  to  him  under  such  circumstances. 
Although  in  Carlisle  v.  Brisbane,  supra,  I  may  appear  to  ^ve 
accepted  that  doctrine,  I  meant  merely  to  state  that  the  ground 
upon  which  this  court  had  rested  this  rule  was  better  than  that 
taken  by  the  English  courts. 

But  if  this  were  not  so,  Fields  was  not  a  common  carrier; 
Dean  was  riding  in  the  wagon  merely  by  invitation  of  Fields, 
who  happened  to  be  going  in  the  direction  of  Dean's  home  with 
a  load  of  provisions.  He  was  carried  without  compensatioD, 
merely  as  an  act  of  kindness  on  the  part  of  Fields,  who  had 
sole  control  of  the  team  and  of  the  wagon.  The  case  is  similar 
in  this  respect  to  Carlisle  v.  Brisbane,  supra^  and  to  the  case 
of  FoUman  v.  City  of  Mankato,  35  Minn.  622;  59  Am.  Rep.  840. 
We  are  clearly  of  opinion  that  if  Dean  himself  was  (^ilty  of 
no  negligence,  the  negligence  of  Fields  cannot  be  imputed  to 
him;  but  it  is  in  this  respect  this  case  differs  from  Carlisle  v. 
Brisbane f  supra.  In  the  case  just  cited,  Brisbane  was  a 
stranger;  the  accident  occurred  after  night  and  after  a  fresh 
fall  of  snow;  it  was  caused  from  a  defect  in  the  street.  There 
was  no  evidence  whatever  that  Brisbane  knew  that  Cornman 
was  a  reckless  or  unskillful  driver,  or  that  he  (Brisbane)  saw, 
or  by  the  exercise  of  reasonable  care  at  the  time  could  see,  or 
ought  to  have  seen,  the  dangerous  condition  of  the  street;  in- 
deed, the  jury  found  that  he  was  not  personally  aware  of  either, 
and  no  question  was  raised  involving  that  view  of  the  case. 
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Here,  however,  the  facts  are  of  a  dijQTerent  character.  Deaa 
knew  the  locality  well;  he  had  crossed  the  tracks  frequently 
at  this  point;  he  knew  that  a  train  was  due  about  that  timCi 
and  that  he  was  approaching  the  railroad  track  at  a  fast  trot; 
yet  he  took  no  precautions.  He  was  certainly  responsible  for 
his  own  negligence;  he  sat  with  his  back  to  the  driver,  and 
although  he  might  have  seen  his  danger,  he  confesses  that  he 
did  not  look.  He  said  nothing  by  way  of  warning  to  Fields, 
nor  did  he  ask  him  to  stop,  to  look  and  listen,  or  to  permit 
hiui  (Dean)  to  get  out;  and  the  danger  was  as  obvious  to  Dean 
as  it  was  to  Fields.  The  testimony  is  wholly  to  the  effect  that 
the  plaintiff  committed  himself  voluntarily  to  the  action  of 
Fields;  that  he  joined  him  in  testing  the  danger,  and  he  is 
responsible  for  his  own  act.  The  case  is  ruled  by  Crescent 
Township  v.  Anderson,  114  Pa.  St  643;  60  Am.  Rep.  867. 
The  judgment  is  affirmed. 

It  18  THX  Durr  09  All  Pbbsohs  Who  Oo  nroir  ob  agboss  Railway 
Tracks  io  stop,  look,  and  listen  for  approaching  trains,  and  a  want  of  suoh 
oar6  wiU  constitute  coittributory  negligence:  Cooper  r»  Lake  Short  etc  R^yCh,^ 
eS  Mich.  261;  11  Am.  St.  Rep.  iS2,  and  note. 

Imfutkd  NiouoBNGB.  — The  negligence  of  th«  driver  of  %  rehicle  it  sol 
imputed  to  a  passenger  therein,  when  such  passenger  is  free  from  personal 
negligence,  and  has  no  control  <nw  the  driver,  and  has  been  gnilty  of  no 
want  of  care  in  selecting  his  yehicle  and  driver:  Noyts  v.  Boaeawei^  64 
N.  H.  361;  10  Am.  St.  Rep.  410,  and  note  referring  to  the  ease  of  Thortiffood 
T.  Bryant  »t  page  419;  compare  also  IfesbU  t.  Town  qf  Oamert  76  Iowa»  814{ 
9  Am.  St.  Rep.  486^  and  note. 
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[129  PSKKSTLVAHIA  STATI,  068.] 

iHSUBAirci  —  Waivir  ov  CoMDinoN.  —  A  condition  in  an  insurance  polioj 
requiring  suit  to  be  brought  within  six  months  after  the  loss  may  be 
waived,  and  such  waiver  need  not  be  express,  but  may  consist  of  the  aole 
and  conduct  of  the  company  and  its  officers  which  throw  the  insured  off 
his  guard,  and  lull  him  into  security  until  the  expiration  of  the  time 
mentioned  in  the  condition. 

IxsiTEANGB — DuTT  OV  COMPANY  AS  TO  €k>NDrrioN8  DT  ITS  Fatok.  —When 
an  insurance  company  attempts  to  defeat  a  recovery  upon  a  policy  upon 
a  condition  for  its  own  benefit,  and  which  deprives  the  assured,  no  mat- 
ter how  honest  his  claim,  of  the  indemnity  which  he  paid  for,  the  com- 
pany must  be  held  to  entire  good  faith,  and  the  breach  of  condition  must 
be  promptly  taken  advantage  of.  Nothing  else  must  be  alleged  as  a  rea- 
eon  for  non-payment,  and  the  insured  must  not  be  led  astray  by  proper* 
log  settlement  on  grounds  other  than  the  alleged  breach  of  condition^ 
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iMwunAXCE — Wxirm  or  GoHsinoir  Quisnov  pok  Jubt  . —  A  limitation  or 
conditioa  in  »  polioy  of  iiuarftnce  intendod  for  the  benefit  of  the  com- 
peny  may  be  waived  by  it^  and  the  fact  of  inoh  waiver  ii  a  question  for 
the  jnry. 

IssvEAHOB.  —  Waivib  ov  OoiTDinoN  IM  PoLiOT  ov  Ihsusahoc  in  favor  of 
tlie  eompany  need  not  be  auMye  It  may  be  inferred  from  the  acts  of 
the  ineorer  evidenoing  a  recingtition  of  Uabilitf  after  the  oondition  ii 
or  even  from  denial  of  obHgation  ezdnaively  for  other  reaeona 


Harry  Alvan  EaU^  Oearge  W.  JUen^  and  Charle$  Corbet^  for 
the  plaintiff  in  error. 

Cadmui  Z.  Gordon^  for  the  defendant  in  error* 

PAZCKMf ,  J.  This  was  an  action  of  asmunpdt  in  the  court 
helow,  brought  upon  a  policy  of  insurance,  to  recover  the 
amount  of  loss  caused  by  the  destruction  by  fire  of  the  insured 
property.  The  plaintiff  kept  a  small  country  store  in  Jeffer- 
ton  County,  and  obtained  a  policy  of  insurance  from  the  de- 
lendant  company  in  the  sum  of  one  thousand  dollars,  covering 
the  storehouse  building  and  the  stock  of  merchandise  con- 
tained therein.  On  the  twenty-fifth  day  of  March,  1887,  the 
premises  were  destroyed  by  fire,  and  the  plaintiff  alleges  that 
be  sustained  loss  to  the  amount  of  three  thousand  five  hundred 
dollars.  Notice  of  the  fire  was  immediately  given  to  the  agent 
of  the  company,  and  within  thirty  days  after  the  fire  the  plain- 
tiff made  out  proofs  of  loss  as  required  by  the  policy,  together 
with  the  various  certificates,  and  forwarded  them  to  the  com- 
pany. Divers  negotiations,  resulting  in  nothing  but  delay,  fol- 
lowed; and  on  November  29, 1887,  the  plaintiff  commenced  this 
roit  in  the  pourt  below.  Upon  the  trial,  he  was  met  with  a 
coodition  in  the  policy  which  required  the  suit  to  be  com- 
menced within  six  months  after  the  fire.  As  this  condition 
had  not  been  complied  with,  the  court  below  entered  a  judg- 
ment of  nonsuit  against  him. 

For  anything  that  appears  in  this  record,  the  plaintiff's 
claim  was  free  from  fraud,  and  the  loss  an  honest  one.  If  he 
lails  to  get  the  indemnity  he  bargained  for  when  he  effected 
his  insurance  and  paid  his  money,  it  is  because  of  a  condition 
ID  his  policy  to  which  he  assented,  or  to  which  he  must  be  pre- 
sumed to  have  assented.  The  plaintiff  complains,  however, 
fbat  this  condition  of  the  policy  was  waived,  not  by  express 
words,  but  by  the  acts  and  conduct  of  the  company  and  its 
officers,  which  threw  him  off  his  guard,  and  lulled  him  into 
■ecurity.  When  an  insurance  company  attempts  to  defeat  a 
xecovery  upon  a  policy  upon  a  condition  which  was  intended 
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•olely  for  its  own  benefit,  and  which  deprives  the  assured,  how- 
ever hooest  his  claim  may  be,  of  the  indemnity  which  ha  paid 
for,  it  is  not  too  much  to  hold  the  company  to  entire  good  faith. 
The  breach  of  condition  must  be  promptly  taken  advantage  ot 
Nothing  else  must  be  alleged  as  a  reason  for  non-payment,  and 
especially  must  not  the  insured  be  led  astray  by  proposing  set- 
tlement on  grounds  other  than  the  alleged  breach  of  condition: 
Ben  FranUin  Ina.  Co.  v.  FlynUy  98  Pa.  St.  627.  A  limitetion 
or  condition  in  a  policy  of  insurance  intended  for  the  benefit 
of  the  corporation  may  be  waived  by  it;  and  the  fact  of  waiver 
is  a  question  for  the  jury:  Courrin  v.  Pennsylvania  In$.  Os^ 
46  Id.  823.  It  was  said  by  Mr.  Justice  Thompson,  in  deliv- 
ering the  opinion  of  the  court  in  the  case  just  cited:  "If  it 
[the  company]  acted  and  promised,  after  the  action  was  le- 
gally barred,  as  if  it  did  not  intend  to  insist  on  the  limitation, 
and  put  the  party  to  trouble,  expense,  and  anxiety  in  regard 
to  his  claim,  they  need  not  complain  of  a  jury  finding  that 
they  did  waive  it  Under  such  circumstances,  juries  will  be 
very  likely  to  do  so;  and  sometimes,  probably,  on  pretty  slight 
evidence."  There  is  a  long  line  of  cases  which  hold  that  the 
waiver  need  not  be  express.  It  may  be  inferred  from  the  acts 
of  the  insurers  evidencing  a  recognition  of  liability,  or  even 
from  their  denial  of  obligation  exclusively  for  other  reasons. 
It  is  sufficient  to  refer  to  one  of  our  latest  cases:  Lebanon  M, 
F.  Ins.  Co.  V.  Erby  112  Id.  149.  It  was  said  by  Mr.  Justice 
Oordon,  in  Pennsylvania  F.  Ins.  Co.  v.  Dougherty^  102  Id.  568: 
^'  Prima  faeie^  the  insured  is  entitled  to  have  his  loss  made 
good  immediately  upon  its  happening;  and  when  the  loss  ap- 
pears to  be  an  honest  one,  we  are  not  disposed  to  scan  very 
strictly  the  evidence  which  tends  to  rebut  a  technical  forfeit- 
ure of  the  right  to  payment." 

It  remains  to  test  the  facts  of  this  case  by  the  light  of  these 
decisions.  As  the  court  below  nonsuited  the  plaintiff,  he  is 
entitled  to  all  the  inferences  which  may  be  fairly  deduced 
from  the  testimony  produced  by  him.  We  have,  then,  the 
facts  that  notice  of  the  fire  and  full  and  sufficient  proofs  of 
loss  were  furnished  the  company,  in  accordance  with  its  rules, 
and  within  the  time  prescribed,  and  that,  in  obedience  to  a 
call  from  the  company,  he  sent  them,  in  the  month  of  June, 
all  the  books  and  papers  in  his  possession  throwing  any  light 
upon  the  subject  of  his  loss.  It  was  the  duty  of  the  company 
to  examine  the  books  and  papers  promptly,  and  notify  the 
plaintiff  of  the  result.     Instead  of  doing  so,  they  kept  theot 


742  BoNNKBT  «.  Pknnsylvania  Insusancb  Ca      [Peim. 

• 
until  the  limitation  had  expired,  and  then  only  returned  them 

after  a  demand  therefor.  The  efifect  of  this  was  to  throw  1^6 
plaintiff  off  hia  guard,  and  to  lull  him  into  security.  Why 
should  he  commence  suit  against  the  company  so  long  as  they 
were  investigating  the  case,  and  had  all  his  papers?  Grood 
faith  required  that  the  plaintiff  should  have  had  a  plain  an« 
swer,  yes  or  no,  to  his  demand  for  payment,  and  that  such 
answer  should  have  been  given  before  the  limitation  had  ex- 
pired. The  conduct  of  the  company,  in  this  respect,  has  about 
it  the  unmistakable  and  unsavory  flavor  of  sharp  practice. 
The  pretext  for  all  this  delay  was  of  the  flimsiest  character. 
The  company  wss  calling  for  books  and  papers  which  the 
plaintiff  did  not  have.  He  had  already  sent  them  all.  If 
insufficient  for  the  purpose  for  which  they  were  sent,  they 
should  have  been  promptly  returned,  with  notice  that  the 
company  would  not  pay.  The  question  of  their  sufficiency 
could  then  have  been  passed  upon  by  a  court  and  jury.  We 
also  find  that,  as  late  as  October  6th,  after  the  limitation  had 
expired,  Mr.  Allewelt,  the  adjuster  of  defendant  company, 
wrote  to  plaintiff's  attorney,  saying  that  when  he  gets  all  the 
books  and  papers  asked  for  he  will  make  the  examination  as 
speedily  as  possible  and  return  them.  I  attach  no  importance 
to  the  allegation  that,  at  this  time,  Mr.  Allewelt  was  not  the 
adjuster  of  the  defendant  company.  He  has  been  acting  as 
such  fronf  the  beginning,  and  cannot  now  be  allowed  to  play 
fast  and  loose. 

We  need  not  discuss  the  case  further.  The  question  of 
waiver  was  for  the  jury,  and  we  think  there  was  sufficient  evi- 
dence upon  this  point  to  submit  to  them.  It  follows  that  it 
was  error  to  direct  a  nonsuit. 

The  judgment  is  reversed,  and  a  procedendo  awarded. 


Insitbakob.  —  An  insurance  company  may,  and  often  does,  waive  oondi- 
tiona  inserted  in  policies,  the  breach  of  which  wonld  otherwise  cause  a  foc^ 
feitnre  of  the  policies:  Newman  v.  Covencmt  MuL  Itu,  Au\  76  Iowa,  56;  14 
Am.  St.  Rep.  196,  and  particularly  cases  in  note.  And  a  waiver  of  forfeiture 
of  a  poUcy  of  insurance,  though  in  the  nature  of  an  estoppel,  may  be  created 
by  acts,  conduct,  or  declarations  insufficient  to  create  a  technical  estoppel; 
and  the  courts,  not  favoring  forfeitures,  are  inclined  to  grasp  any  circum« 
»  stances  which  indicate  an  election  to  waive  a  forfeiture:  Qmem  Am.  Ob.  v. 
T<Mng,  86  Ala.  424;  11  Am.  St.  Rep.  51,  and  note. 
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Gulf,  Colorado,  and  Santa  Fb  Eailway  Com- 
pany V.  James. 

[78  TBZA8,  12.J 
YSSDIOT,  THOUGH  NOT  AlTOGITHXB    CKRTAIK,   WILL    BB  UpRBLD  wheH  itf 

meaning  can  be  made  manifest  beyond  doubt  by  referenoa  to  tha  entire 
record. 

Nbw  Tbial.  — >Qranting  an  order  for  a  new  trial  on  tbe  motion  of  a  defend- 
ant, who,  with  other  defendants,  is  Jointly  and  seyerally  saed,  Taoatea 
the  former  judgment,  and  operates  as  a  new  trial  as  to  all  of  the  defend- 
ants. 

Vbbdiot  against  Onb  of  Sbvbral  Wbong-dobbs,  Vauditt  of.  -^  In  ao* 
tions  growing  out  of  that  class  of  torts  characterized  by  the  existence  of 
a  wrongful  intent,  as  distinguished  from  torts  arising  from  negligence, 
each  of  the  wroag-doers  when  sued  is  compelled  to  bear  the  responsi- 
bility of  alL  Therefore,  the  fact  that  a  verdict  is  found  against  one  of 
such  defendants  without  mentioning  his  co-defendants  will  not  alone  be 
sufficient  to  impair  its  validity. 

Vauditt  of  Verdict  is  not  Imfairbd  simply  because  it  is  capricioas  and 
inconsistent;  that  fact  alone  will  not  authorize  reversad  when  there  ia 
nothing  else  in  the  record  tending  to  show  misconduct. 

Maucious  Prosecution  —  Probable  Cause,  when  a  Qitbstion  fob  Jubt. 
^  When,  in  an  action  of  malicious  prosecution,  the  facts  are  in  contro- 
Tersy,  the  question  of  probable  cause  must  go  to  the  jury,  after  the  court 
has  properly  defined  it,  and  given  such  instructions  as  will  enable  the 
jurors  to  draw  correct  conclusions  from  the  facts  as  they  find  them. 

Malicious  Prosecution  ~  Probable  Cause  —  Malice — Verdict.  — When, 
in  an  action  for  malicious  prosecution,  the  jury  find  both  want  of  proba- 
ble cause  and  malice,  and  return  actual  damages,  when  they  might  have 
assessed  exemplary  damages,  this  is  no  ground  for  setting  aside  the  tot- 
diot|  for  the  reason  that  such  finding  indicated  that  there  was  no  malice. 

IIauoioub  Prosecution  —  Principal  and  Agent. — Thb  Gbkbbal  Mav- 
AOBB  OF  A  Railboad  who  has  the  entire  control  and  management  of  tba 
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twrinwM  intorettt  of  the  company  may  have  tho  right  to  inatitate  a  proaa 
OTtaon  for  perjury  on  behalf  of  tho  company,  and  with  thia  right  goes  a 
corresponding  liability  on  the  part  of  the  company  to  answer  in  damagee 
if  the  right  ia  exercised  without  probable  canse. 
If  Auoious  Pbobioution.  — Pbobablb  Causb  is  not  oonclnaively  establishol^ 
by  proof  that  defendant  acted  nnder  the  advice  of  coonseL  This  is  only 
a  oironmstance  showing  want  of  malice^  and  supporting  the  defense  oi 
probable  canse. 

R.  S.  WalheVf  M.  C.  MeLemare^  and  J.  W.  Terry^  for  the  ap- 
pellant. 

JP.  CharUi  Hume  and  Howard  Fifdeyy  for  the  appellee. 

Hobby,  J.  This  suit  for  damages  grew  out  of  the  arrest  and 
alleged  malicious  prosecution  of  the  appellee,  James,  for  the 
offense  of  perjury,  by  the  appellant  acting  through  its  general 
manager,  Webster  Snyder,  and  Spillane,  his  clerk,  acting  under 
said  manager's  directions,  all  of  whom  are  jointly  and  8eve^ 
ally  sued.  The  petition  contains  all  of  the  allegations  neces- 
sary to  maintain  the  action. 

The  defense  was  a  general  denial,  plea  of  ten  adjudicate^ 
probable  cause,  and  that  appellant  acted  without  malice.  Ex* 
ceptione  were  sustained  to  the  plea  of  res  adjudicata,  A  trial 
resulted  in  a  verdict  for  the  plaintiff  against  the  appellant 
alone  for  the  sum  of  eight  thousand  dollars  actual  damages, 
upon  which  judgment  was  rendered  against  appellant  for  that 
sum  in  favor  of  the  plaintiff,  and  the  defendants  Snyder  and 
Spillane  were  discharged  with  their  costs. 

The  affidavit  made  by  Spillane,  upon  which  the  arrest  and 
prosecution  of  James  was  had,  charged  that  in  a  civil  cause 
pending  in  the  district  court  of  Galveston  County,  wherein  one 
A.  W.  Fly  was  plaintiff  and  appellant  was  defendant,  brought 
to  recover  damages  for  personal  injuries  caused  by  the  derail- 
ment and  wreck  of  a  passenger  train  of  appellant,  the  said 
James  testified  by  deposition  falsely,  willfully,  and  knowingly 
as  follows:  *'  I  saw  a  loose  wheel  on  a  hind  passenger-coach 
with  a  hot  box  [referring  to  a  passenger  train  of  appellant  at 
Rosenberg  about  the  20th  or  25th  of  April,  1884],  and  the  car- 
inspector  of  appellant  packing  said  box.  The  wheel  had 
slipped  from  its  proper  bearings,  and  the  axle  had  worn 
bright  by  the  friction  of  the  wheel.  The  car-inspector  of  ap- 
pellant and  the  Sunset  route  were  both  present  and  saw  the 
condition  of  the  wl)eel;  and  while  the  box  was  being  packed 
the  inspector  of  the  Sunset  route  remarked  Hhat  if  the  car  was 
on  his  line  he  would  set  it  out.'    This  remark  was  made  in  my 
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bearing;  cannot  remember  the  exact  conversation  that  took 
place,  but  it  was  to  the  effect  that  it  was  dangerous  to  send 
that  car  on.  I  was  under  the  impression  that  the  car  would 
be  Biet:  off/but  wheti  I  saw  the  train  go  on  remarked  to  the  in- 
spector of  appellant,  'it  was  a  d — d  bad  job.'  He  remarked: 
^I  guess  she'll  run.'  I  saw  the  train  on  its  arrival  at  Rosen- 
berg depot;  it  was  not  in  a  condition  to  proceed  on  its  journey 
with  safety  in  consequence  of  the  wheel  of  one  of  the  coaches 
being  loose;  am  satisfied  the  train  was  wrecked  in  consequence 
of  the  condition  of  the  wheel.  Appellant's  inspector  after- 
wards told  me  he  was  required  to  report  the  condition  of  the 
train  on  the  morning  of  the  accident,  and  asked  me  what  he 
should  say.  I  told  him  to  tell  the  truth.  He  said  he  would 
do  no  such  thing;  he  would  report  only  a  few  hot  boxes.  On 
the  morning  of  the  day  of  the  accident  one  of  appellant's 
coaches  had  one  loose  wheel;  my  attention  was  attracted  by 
the  condition  of  the  wheel;  it  was  so  glaring  I  could  not  pass 
it  unnoticed.  I  did  not  ask  Snyder,  general  manager  of  ap- 
pellant, for  a  position  on  his  road,  or  intimate  that  I  desired 
one." 

Under  the  first  assignment  the  objection  is  made  that  the 
verdict  is  not  responsive  to  the  charge,  which  directed  the  jury 
in  the  event  their  verdict  should  be  against  some  of  the  de- 
fendants, and  not  all  of  them,  the  verdict  should  state  the  de- 
fendant or  defendants  against  and  in  favor  of  whom  the  jury 
should  find. 

This  objection  is  one  which  we  think  goes  rather  to  the  form 
than  the  substance  of  the  verdict. 

All  of  the  defendants  were  sued,  and  the  verdict  was  in  plain 
language  ''in  favor  of  plaintiff  against  the  defendant  the  Gulf, 
Colorado,  and  Santa  F^  Railway  Company."  The  verdict  by 
necessary  implication  found  in  favor  of  the  defendants  Snyder 
and  Spillane.  If  they  entertained  any  doubt  as  to  that,  it 
could  have  been  corrected  at  the  time.  There  was  certainly 
no  .ambiguity  in  the  verdict  as  to  appellant.  In  cases  where 
the  verdict  was  not  altogether  certain,  it  has  been  uniformly 
held  in  this  state  that  it  should  be  upheld  when  its  meaning 
can  be  made  manifest  beyond  doubt  by  reference  to  the  entire 
record:  Pearce  v.  Bell,  21  Tex.  691;  Avery  v.  Avery^  12  Id.  57; 
62  Am.  Dec.  513. 

In  a  case  where  separate  issues  were  submitted  to  the  jury 
with  directions  to  find  upon  each,  and  the  verdict  responded  in 
general  terms,  the  failure  to  find  upon  the  issues  as  instructed 
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was  held  not  to  affect  the  verdict:  Johnson  v.  Richardson^  52 
Tex.  488. 

In  this  case  the  judgment  correctly  interpreted  the  finding 
of  the  jury  in  favor  of  defendants  Snyder  and  Spillane  by  dis- 
charging them  with  their  costs. 

The  exception  to  the  defendant's  plea  of  res  adjudieaia  we 
think  was  properly  sustained.  At  a  previous  trial  a  verdict 
had  been  rendered  in  favor  of  the  plaintiff  against  defendant 
Snyder,  and  finding  appellant  and  defendant  Spillane  not 
guilty.  Upon  this  verdict  judgment  was  entered  in  their  favor, 
that  plaintiff  take  nothing  by  his  suit,  and  they  were  dis- 
charged, with  their  costs.  This  judgment  was  set  aside,  and 
a  new  trial  granted  upon  motion  of  the  defendant  Snyder  alone. 
Upon  this  trial  it  was  pleaded  in  bar  of  plaintiff's  right  to  re- 
cover from  appellant. 

The  effect  of  the  order  granting  a  new  trial  on  the  motion 
of  defendant  Snyder,  who  was  with  appellant  and  Spillane 
jointly  and  severally  sued,  was  to  vacate  the  former  judgment, 
and  operated  as  a  new  trial  as  to  all  of  the  defendants:  Long 
V.  Gamett,  45  Tex.  401 ;  Wootters  v.  Kauffman,  67  Id.  488. 

The  court  charged  the  jury  that  *'  where  the  agents  of  a 
corporate  company  act  for  and  in  behalf  of  the  company,  and 
within  the  scope  of  their  powers,  or  are  ratified  by  the  com- 
pany, and  such  acts  are  willfully  and  purposely  done  with 
malice,  and  without  probable  cause,  the  company  and  their 
said  agents  so  acting  are  all  each  jointly  and  severally  liable 
for  the  damages  which  such  acts  cause  to  the  injured  party.'' 

It  is  contended  that  as  the  verdict  is  against  only  the  ap- 
pellant, and  as  the  appellant  could  have  only  acted  through 
its  agents,  its  <>o-defendants,  who  were  held  guiltless  of  any 
wrong,  that  therefore  the  verdict  is  in  total  disregard  of  the 
law  and  the  charge  of  the  court. 

It  is  claimed  that  the  verdict  is  capricious,  and  not  ao* 
counted  for  by  the  evidence,  and  is  manifestly  found  without 
reference  to  the  law  or  evidence,  because  all  of  the  evidence 
showed  that  the  appellant  only  acted  in  the  prosecution  of 
James,  if  at  all,  through  Snyder  and  Spillane,  its  co-defend- 
ants, and  that  if  any  wrong  was  done,  it  consisted  in  the  in- 
stitution and  conduct  of  the  prosecution  of  appellee  by  Snyder 
and  Spillane,  or  one  of  them,  and  not  otherwise  through  any 
act  of  appellant,  and  that  notwithstanding  the  charge  that 
there  arose  a  joint  and  several  liability  as  between  all  of  the 
defendants,  yet  appellant  alone  was  found  guilty. 
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It  may  be  admitted,  we  think,  that  for  the  reason  assigned 
the  verdict  is  not  altogether  consistent,  and  it  may  be  said  to 
be  contradictory.  But  it  does  not  necessarily  follow  that  this 
alone  will  be  sufficient  to  impair  or  destroy  the  validity  of  a 
verdict.  In  actions  growing  out  of  that  class  of  torts  charac- 
terized by  the  existence  of  a  wrongful  intent  as  distinguished 
from  torts  arising  from  negligence,  the  rule  is  recognized  as 
just  which  compels  each  of  the  wrong-doers,  when  sued,  to 
bear  and  assume  the  responsibility  of  all.  The  injured  party 
may  sue  one,  any  number,  or  all,  chargeable  with  the  tort,  and 
it  is  no  defense  if  one  is  sued  that  the  others  are  not  required 
to  share  his  responsibility;  nor  where  all  are  sued  would  it  be 
any  defense  that  one  only  is  made  to  assume  the  liability  for 
the  acts  of  all.  The  reason  is,  that  there  can  be  no  contribu- 
tion as  between  them:  Cooley  on  Torts,  sec.  133.  *^  While  the 
law  permits  all  the  wrong-doers  to  be  proceeded  against 
jointly,  it  also  leaves  the  injured  party  at  liberty  to  pursue 
any  one  of  them,  severally,  or  any  number  less  than  the 
whole,  and  to  enforce  his  remedy  regardless  of  the  participa- 
tion of  others":  Id. 

Had  the  verdict  in  this  case  been  against  all  of  the  defend- 
ants, the  liability  of  the  appellant  would  not  have  been  less 
than  it  is  as  the  verdict  now  stands. 

The  verdict,  then,  not  being  in  violation  of  the  principles 
of  law  applicable  to  this  class  of  torts,  the  question  involved 
in  the  proposition  contended  for  is  simply  whether  a  capri- 
cious or  inconsistent  verdict  alone  will  impair  its  validity  and 
of  itself  authorize  a  reversal.  We  think  not.  That  it  may 
be  a  significant  circumstance  illustrative  of  passion,  or  preju- 
dice, or  misconduct,  when  connected  with  other  circumstances 
sufficiently  strong  to  indicate  these,  is  no  doubt  true.  But 
alone,  unsupported  by  anything  else  in  the  record  tending  to 
show  misconduct,  it  has  been  held  not  to  be  of  itself  adequate 
cause  for  a  reversal. 

In  the  case  of  Ovif  etc.  Ky  Co.  v.  Oordon,  70  Tex.  90,  it  is 
said:  **  That  if  the  verdict  be  in  one  material  respect  the  result 
of  prejudice,  passion,  or  other  influence,  not  arising  from  a 
dispassionate  consideration  of  the  evidence,  the  inference 
would  be  strong,  where  it  was  for  a  large  sum,  that  that  fea- 
ture of  it  was  similarly  controlled." 

In  the  case  cited,  special  issues  were  submitted  to  the  jury 
directing  them  to  respond  in  their  findings  as  to  whether  the 
accident  was  caused  by  a  defective  road-bed,  or  was  the  result 
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of  a  defective  locomotive.  There  was  an  affirmative  reply 
to  each  issue  thus  submitted.  The  objection  was  made  to  the 
verdict  in  that  case^  as  in  this,  that  it  indicated  passion  and 
prejudice,  and  was  contradictory.  The  court  recognised  it  as 
being  inconsistent  so  far  as  it  held  that  both  were  the  effideni 
cause  of  the  accident.  But  it  was  said  "  that  this  did  not 
furnish  a  sufficient  reason  for  a  reversal,  if,  by  looking  to  th» 
entire  case,  it  was  ascertained  that  the  verdict  was  uninflu* 
enced  by  other  improper  motive."  It  was  ascertained,  io 
looking  to  the  assignment  in  that  case  as  to  the  excessive  ver> 
diet,  that  the  amount  sued  for,  twenty-five  thousand  dollars 
actual  and  tweuty*five  thousand  dollars  exemplary  damages 
for  personal  injuries,  was  assessed  by  the  verdict.  Pursuing 
the  rule  adopted  in  the  case  cited,  and  considering  the  assign- 
ment in  this  case  complaining  of  the  verdict  being  excessive, 
we  find  the  amount  sued  for  as  damages  caused  by  the  alleged 
malicious  prosecution  of  appellee  for  the  oflen&e  of  perjury  to 
be  fifteen  thousand  dollars  actual  and  fifteen  thousand  dollars 
exemplary,  and  the  amount  found  in  his  favor  to  be  eight 
thousand  dollars  actual  damages, — but  little  in  excess  of  one 
half  of  the  actual  damages  claimed,  and  under  evidence  to 
the  effect  that  the  result  of  the  prosecution  was. to  break  the 
appellee  up,  prevented  him  in  a  measure  from  obtaining  em- 
ployment, required  him  to  perform  labor  he  had  not  previ- 
ously done,  and  estranged  from  him  those,  or  many  of  them, 
with  whom  he  had  associated  in  his  business  vocation.  It 
will  be  seen,  then,  that  in  looking  to  the  amount  of  damages 
assessed,  and  considering  it  in  connection  with  the  inconsis- 
tency of  the  verdict  with  respect  to  the  feature  of  it  referred 
to,  it  cannot,  we  think,  be  said  that  it  shows  that  the  verdict 
was  the  result  of  improper  influences,  or  is  contrary  to  law,  or 
indicative  of  that  misconduct  which  would  authorize  a  rever- 
sal upon  that  ground. 

It  is  insisted  in  the  argument  of  appellant  under  the  eighth 
assignment  that  the  verdict,  being  confined  to  actual  dam- 
ages, demonstrates  that  the  defendant  did  not  act  with  mal- 
ice or  without  probable  cause,  and  that  the  facts  fail  to  show 
a  want  of  probable  cause  for  the  arrest  of  plaintiff,  and  ration- 
ally considered,  they  point  to  no  circumstances  showing  the 
existence  of  malice. 

The  testimony  is  conflicting  as  to  whether  there  was  that 
want  of  probable  cause  which  has  been  long  recognized  as  an 
essential  element  in  this  action.    And  the  jury  having  found 
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that  there  waB  no  probable  cause  for  the  prosecution  of  Jamea» 
it  is  unnecessary  to  delermine  whether  a  reasonable  consid- 
eration of  the  facts  poifit  to  the  existence  of  malice,  because 
the  jury  could  infer  malice  if  the  evidence  authorized  them  to 
l)elieye  that  there  was  an  absence  of  probable  cause. 

That  it  was  believed,  prior  to  the  deposition  of  James  and 
his  prosecution,  that  a  loose  wheel  was  the  cause  of  the  wreck 
of  appellant's  passenger-coach  at  Kinney,  in  April,  1884,  was 
ji  fact  known  to  Snyder,  appellant's  general  manager.  There 
was  evidence  that,  a  few  days  after  the  accident  (which  gave 
rise  to  the  Fly  suit  and  the  others  pending  at  the  time  of  the 
prosecution),  a  telegram  was  shown  Snyder  by  Crowley,  the 
road-master,  from  Newton,  the  train-master,  containing  the 
words  '^loose  wheel";  that  Snyder  complimented  Newton's 
brevity,  and  remarked:  "Of  course  we  understand  it,  but 
the  world  does  not." 

It  was  in  evidence,  also,  that  reports  had  been  made  of  the 
Accident,  which  were  filed  in  the  proper  offices  of  the  com- 
pany, and  which  were  Under  Snyder's  control  in  May,  1884. 
When  the  plaintiff  interviewed  him,  he  knew  about  the  loose 
wheel.  Crowley  had  testified,  in  some  case  then  pending,  to 
the  effect  that  the  wreck  was  caused  by  a  loose  wheel,  and 
Snyder  had  heard  of  this  testimony,  but  had  not  seen  the 
deposition  of  Crowley.  From  these  and  a  number  of  facts 
testified  to,  the  jury  believed  that  there  was  no  probable  cause, 
as  defined  by  law,  for  the  prosecution  of  James  for  perjury,  by 
reason  of  the  deposition  taken  in  the  case  of  Fly  against  the 
appellant. 

There  being  evidence  from  which  the  jury  found  there  was 
no  probable  cause  for  the  prosecution,  they  may  have  inferred 
malice  from  that  fact.  We  do  not  think  that  because  the 
jury  having  found  both  a  want  of  probable  cause  and  malice, 
and  might  therefore  have  assessed  exemplary  damages,  but 
found  only  actual  damages,  this  would  afford  a  reason  for  set- 
ting aside  the  verdict  on  the  ground  that  such  a  finding  indi* 
cated  that  there  was  no  malice.  If  the  proof  would  have 
supported  a  verdict  for  fifteen  thousand  dollars  actual  dam* 
ages,  it  would  furnish  no  ground  for  setting  aside  the  verdict 
that  it  found  only  eight  thousand  dollars  actual  damages. 

The  proposition  under  the  eighteenth  assignment  is,  that, 
^' where  there  is  a  substantial  dispute  about  the  facts  upon 
the  issue  of  probable  cause,  the  court  should  state  the  evi- 
dence, if  any,  which  if  true  would  establish  a  want  of  prob- 
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able  cause,  and  instruct  the  jury,  if  they  believe  such  evidenoe, 
then  that  there  is  not  probable  cause;  and  should  state  the 
evidence,  if  any,  which  if  true  wduld  establish  probable 
cause,  and  instruct  the  jury,  if  they  believe  such  evidence, 
then  that  there  is  probable  cause." 

We  think  if  this  instruction  had  been  given  it  would  have 
been  error.  The  definition  contained  in  the  charge  of  the 
court  of  probable  cause  is  in  accord  with  the  authorities,  and 
is  uniformly  accepted  as  correct.  When  the  facts  are  in  cod- 
troversy,  the  question  of  probable  cause  must  necessarily  go 
to  the  jury,  and  the  court  should  give  such  instructions  as  will 
enable  them  to  draw  correct  conclusions  from  the  facts  as  they 
find  them:  Landa  v.  Obert,  45  Tex.  539.  This  rule,  stated  in 
the  case  cited,  is  followed  by  the  definition  of  probable  cause, 
which,  it  was  said,  should  have  been  given  in  that  case,  and 
which  in  this  was  given. 

It  is  earnestly  insisted  that  the  court  should  have  instructed 
the  jury  **that,  as  a  matter  of  law,  Snyder  was  not  authorized, 
by  reason  of  the  fact  that  he  was  general  manager  of  appel- 
lant, to  institute  or  authorize  the  institution  of  the  prosecution 
against  James  for  the  company,  because,  as  a  matter  of  law, 
it  was  not  within  the  scope  of  a  general  manager's  business  of 
a  railroad  company  to  institute  such  proceedings;  and  that 
unless  there  was  other  evidence  than  the  fact  that  he  was  such 
general  manager  from  which  the  jury  believed  he  had  such 
authority,  they  would  find  for  the  defendants." 

We  do  not  think  the  jury  should  have  been  charged  to  the 
effect  that  as  a  matter  of  law  that  Snyder  was  not  authorized, 
by  reason  of  the  fact  that  he  had  the  entire  control  and  man- 
agement of  the  business  interests  of  appellant,  to  institute  or 
authorize  the  institution  of  the  prosecution  against  James. 
Whether  this  was  within  the  legitimate  scope  of  his  power  as 
such  general  manager,  acting  for  and  on  behalf  of  the  company, 
was  a  question  of  fact  to  be  determined  by  the  jury.  Whether 
a  servant  did  the  act  with  a  view  to  his  master's  service  or  to 
serve  a  purpose  of  his  own,  is  a  question  for  the  jury:  Pierce 
on  Railroads,  279.  Nor  is  it  any  defense  that  the  particular 
act  by  which  the  injury  was  inflicted  was  not  authorized  by 
the  charter:  Id.  280. 

The  general  authority  to  do  the  act  may  be  inferred  from 
the  nature  of  the  employment  and  the  usual  course  of  busi- 
ness. 

In  the  case  cited  by  appellant,  Pressleyy.  M.  &  O.  R.  R.  Co^ 
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11  Am.  &  Eng.  R.  R.  Cas.  229,  the  rule  is  there  laid  down^ 
*\that  if  an  agent,  while  acting  within  the  range  of  his  em- 
ployment, do  an  act  injurious  to  another  through  negligence 
or  intention,  then  for  such  abuse  of  authority  conferred  upon 
him  or  implied  in  his  employment  the  employer  is  responsi- 
ble," etc. 

This  is  said  to  be  a  modification  of  the  former  less  satisfac- 
tory rule,  which  required  "  the  willful  act  to  have  been  previ- 
ously ordered  or  subsequently  ratified."  In  the  case  cited  it 
was  held  that  **  an  agent  of  a  railroad  company,  having  au- 
thority as  the  land  agent  of  the  company  to  make  leases,  col- 
lect rents,  stumpage,  etc.,  did  not  have  authority  to  institute 
a  criminal  prosecution  for  offenses  committed  with  reference 
to  the  property  in  his  custody,  and  bind  his  principal  in  dam- 
ages for  a  malicious  prosecution."  In  that  case,  the  evidence 
limited  the  authority  of  the  land  agent  to  the  matters  of  su- 
pervising or  looking  after  the  particular  lands  of  the  company, 
collecting  the  rents,  etc. 

In  the  present  case,  the  evidence  indicates  that  the  entire 
business  affairs  and  interests  of  the  company  were  under  the 
control  and  direction  of  Snyder.  His  testimony  before  the 
recorder's  court,  reproduced  on  this  trial,  was,  that  he  had 
authority  to  conduct  the  prosecution.  As  the  manager  of  ap- 
pellant, its  property,  road,  and  facilities  for  transportation 
were  used  under  his  authority  for  that  purpose.  It  was  shown 
to  be  within  the  line  of  his  duty  to  look  after  and  protect  the 
business  interests  of  the  company,  to  prepare  the  papers  and 
facts  in  the  litigation  affecting  its  rights.  Suits  were  then 
pending  in  different  portions  of  the  state  for  damages  arising 
from  the  wreck  of  the  train  at  Kinney,  caused  by  a  loose  wheel, 
and  it  was  within  the  scope  of  his  powers,  if  he  had  probable 
cause  to  believe  that  false  testimony  was  being  given  in  those 
cases,  to  take  the  proper  steps  to  disclose  that  fftct,  and  pro- 
tect the  company.  Had  the  evidence  shown,  to  the  jury's  sat- 
isfaction, that  such  probable  cause  did  exist,  it  would  have 
been  beneficial  to  appellant's  interests  in  its  effect  upon  the 
suits  then  pending. 

Out  of  this  right  which  the  general  manager  had  to  protect 
the  interest  of  appellant  grows  a  corresponding  liability  for 
damages  in  the  event  of  its  exercise,  as  in  this  case,  without 
probable  cause,  and  in  such  a  manner  as  to  bring  it  within 
the  definition  of  a  malicious  prosecution. 

In  ah  action  for  malicious  prosecution  against  a  railroad 


•  

752  Gulf  etc.  Railway  Company  v.  James.     [Texas, 

ooinpany,  where  it  was  contended  that  the  power  of  institut- 
ing a  criminal  proceeding  was  not  conferred  upon  it  by  law, 
it  was  said:  '*  Conceding  that  a  corporation  cannot  be  bound 
sinless  for  an  act  done  in  pursuance  of  some  object  embraced 
by  its  charter  or  conferred  by  law,  it  is  not  always  or  neces- 
sarily outside  of  the  objects  and  privileges  of  a  railroad  coai- 
pany  to  prosecute  criminal  offenders.  It  is  the  object  of  such 
companies  to  acquire  and  protect  its  property  by  every  lawful 
means.  It  is  a  lawful  and  commendable  means  to  protect  it 
by  the  institution  of  criminal  proceedings  against  those  in 
fringing  such  rights,  etc No  law  or  public  policy  re- 
strains them  in  this  respect,  and  to  hold  that  they  cannot  be 
held  to  a  proper  accountability  would  endow  them  with  an 
invidious  privilege":  Ricord  v.  Central  Pacific  R.  R.  Co.^  15 
Nev.  176. 

Discussing,  in  the  same  connection,  the  character  of  proof 
requisite  in  such  a  case  to  show  that  a  prosecution  was  insti- 
tuted and  conducted  by  its  authority,  it  was  further  said: 
*'  We  do  not  consider  it  necessary  to  produce  a  resolution  of 
-A  board  of  directors."  *^In  the  absence  of  opposing  proof,"  it 
was  said  that  'Mts  legal  advisers,  acting  in  conjunction  with 
such  of  its  agents  and  servants  as  have  knowledge  of  the  facts, 
will  be  authorized  to  institute  the  proper  proceedings." 

We  do  not  think  probable  cause  is  conclusively  established 
•by  proof  that  defendant  acted  under  the  advice  of  counseL 
This  may  be  considered  as  a  circumstance  showing  both  want 
of  malice  and  as  supporting  the  defense  that  there  was  prol>- 
able  cause.  But  we  do  not  understand  that  it  conclusively 
establishes  the  existence  of  the  latter  or  the  absence  of  the 
former:  Jacobs  v.  Crunij  62  Tex.  411. 

We  have  considered  the  assignments  relied  upon  in  the 
■argument  of  appellant  for  a  reversal,  also  several  mentioned 
in  the  brief 'of  appellant,  and  we  are  of  opinion  that  the  judg- 
iment  should  be  affirmed*       

Vbbdiot.  —  If  a  verdict  stripped  of  all  improper  matter  is  nifficient  to  top- 
port  a  judgment  under  the  issues  made  by  tiie  pleadings,  it  will  be  upheld: 
IxmuviUe  etc  R*y  Co,  v.  Orten,  120  Ind«  387;  nor  will  a  verdiot  be  sot  ssidd 
for  such  informality  and  uncertainty  as  will  nQt  prevent  the  court  from  rem* 
doping  the  proper  judgment:  Peten  v.  Bantt,  120  Id.  416;  LonUamttt  etc  JTy 
<7o.  V.  LucaSf  119  Id.  583;  for  verdicts  must  be  sustained,  if  possible,  under 
^he  circumstances:  Andereon  v.  Mason  City  etc  B^y  Co.,  77  Iowa»  670;  Centnii 
Branch  etc  B.  B.  Co.  v.  Andrews^  41  Kan.  370;  Indiana  etc  ^y  Co.  r.  Flm- 
-fie/A  116  Ind.  414;  SUm  v.  Hogan,  120  Id.  209;  Bohr  v.  Nemat$^wa$ider,  190 
Jd.  450;  Patterson  t.  -CommonioeaUh,  86  Ky.  313.    But  where  ft  special 
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diet  fttilfl  to  cover  all  the  iasnes,  plaintiff  oannot  take  judgment  thereon: 
Reed  v.  LammeL  40  Minn.  387;  nor  will  a  judgment  be  allowed  to  stand  ren- 
dered upon  special  verdicts  inconsistent  with  each  other:  AuUman  eie,  Oa, 
▼.  Mickey^  41  Kan.  348;  nor  tipon  a  verdict  not  signed,  either  by  the  entire 
jnry,  or  the  foreman  thereof:  Oreenberg  v.  H<ff,  SO  Gal.  81.  Yet  a  defective 
verdict  may  be  amended  at  any  time  before  the  jury  are  discharged:  Pehl' 
man  ▼.  State,  1 15  Ind.  131;  and  tlie  jndgehas  the  power  to  put  a  verdict  into 
form  so  as  to  make  it  express  the  real  finding  of  the  jury:  Cloueer  v.  PaUer" 
eon,  122  Pa.  St.  372;  but  affidavits  of  jurors  to  explain  a  verdict  should  be 
received  with  great  caution:  Alexander  v.  Humber,  86  Ky.  565. 

iKsiONincANT  £&ROits. — The  maxim,  De  mbUmie  non  eunU  lex,  applies 
when  a  new  trial  is  sought  for  mere  trifling  inaccuracies  or  insignificant  er- 
rors in  judicial  proceedings:  Wo{fv.  Proaser,  73  CaL  219;  People  v.  MonidOi, 
73  Id.  7;  MeAUUfier  v.  CUment,  75  LI.  182;  Thompson  v.  Brannan,  76  Id.  618; 

Walker  f.  Stale,  50  Ark.  532;  State  v.  Oould,  40  Kan.  258;  TowrMp^P^* 
OHth  V.  Oraver,  125  Pa.  St.  24;  11  Am.  St.  Bep.  867;  Moriiat  v.  Lareen,  70 
Wis.  569;  Seiltr  v.  Northern  Bank,  86  Ky.  128;  Sehriber  v.  Rkknumd,  73  Wis. 
5;  CokUmgh  v.  Niland,  68  Id.  312;  frngaUon  District  v.  De  Lappe,  79  CaL 
351;  OMcago  etc.  By  Co.  v.  Duffin,  126  HL  100;  Swamp-land  etc  District  v. 

Wilcox,  75  Cal.  443. 

Malicious  Prosecution.  —  Probable  cause  is  primarily  a  question  of  law 
for  the  court,  but  where  the  facts  tending  to  establish  the  existence  of  the 
want  of  probable  cause  are  in  dispute,  then  it  becomes  the  duty  of  the  court 
to  submit  the  question  to  the  jury  under  proper  instruptions:  Note  to  Boeger 
▼.  Langenberg,  10  Am.  Sfc.  Rep.  327;  Brand  v.  Hinchman,  68  Mich.  590;  13 
Am.  St.  Rep.  362;  Glasgow  v.  Owen,  69  Tex.  167. 

Malicious  Prosbcution.  —  Advice  of  counsel  is  not  conclusive  evidence 
that  plaintiff  had  probable  cause  in  instituting  the  prosecution  claimed  to  be 
malicious:  Glasgow  v.  Owen,  69  Tex.  167;  Mesher  v.  Iddings,  72  Iowa»  553; 
Vann  v.  McOreary,  77  CaL  434. 

Malicious  PKasBCUTiON  —  Corporations.  —  A  corporation  is  liable  for  a 
malicious  prosecution  conducted  by  its  agents:  Williams  v.  Planters*  Ins,  CCt 
61  Miss.  759;  34  Am.  Rep.  494,  and  particularly  note  495-^99;  Bnssey  v. 
Jfor/o&  etc  B.  B.  Co.,  98  N.  0.  34;  2  Am.  St.  Rep.  312. 
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RioBVBRS  Aptointsd  bt  Ukitsd  Statis  Courts  abs  8uBnot  to  Suit 
in  any  court  having  jurisdiction  of  the  subjeot-matter^  without  asking 
leave  of  the  court  which  appointed  them. 

RxosivxKS  —  Jurisdiction  to  £ntxr  JuDomsNTS  against.  —  No  oourt  can 
interfere  with  the  custody  of  property  held  by  another  ooort  through  a 
receiver,  but  may  establish,  by  its  judgment^  a  debt  against  the  leceiv- 
ership,  which  must  be  recognized  by  the  court  appointing  the  receiver, 
and  IB  not  open  to  revision  by  it,  if  the  court  rendering  it  had  jnrisdio- 
tion  of  the  subject-matter  and  of  the  parties. 

RBCxnvsRS — Jurisdiction  to  EarrABLisH  Judgments  against.  —  The  man- 
ner in  which  a  judgment  rendered  against  a  receiver  in  another  juris- 
diction shall  be  paid,  and  the  adjustment  of  equities  between  pmons 
AM.  St.  Ktp.,  Vol.  XV.  — « 
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having  cUims  on  the  property  and  effects  in  the  hands  of  sndi  reoeiTer^ 
are  under  the  control  of  the  court  having  custody  through  its  receiver; 
hut  this  does  not  affect  the  jurisdiction  of  other  courts  to  conclnsiveiy 
establish  by  judgment  the  existence  and  extent  of  a  daim. 

TULJLDIVQ  AND  PkaCTIOB.  —  ADMISSION  AND  SUBSEQUKNT  WITHDRAWAL  OF 

lNCX>iiP>TSNT  Eyidbnos  wiU  only  work  a  reversal  in  cases  where  the 
evidence  is  of  such  character  and  the  whole  case  so  presented  as  to  in- 
duce the  belief  that  the  jury  may  have  been  influenced  by  its  erroneous 
admission. 

Mastxh  and  Sxrvant  —  Master's  Liabii«ity  wor  Servant's  Wrongful 
Act.  —  When  the  master,  by  contract,  express  or  implied,  is  under  obli- 
gation to  protect  the  injured  person  from  the  servant's  wrongful  act  ss 
well  as  his  own,  and  when  the  servant  does  what  the  master  oould  not 
do,  nor  suffer  to  be  done,  without  violation  o{  the  particular  duty  rest- 
ing upon  him,  or  when  the  servant  omits  to  do  that  requisite  to  the  full 
discharge  of  the  master's  incumbent  duty,  then  the  latter  is  responsible 
for  the  servant's  wrongful  or  malicious  act  or  omission;  and  whether  the 
servant's  act  violative  of  the  master's  duty  is  willful  or  malicious  is  a 
matter  of  no  importance  in  determining  the  liability  and  obligation  of 
the  master  to  make  actual  compensation  to  the  injured  party, 

CtomcoN  Carriers  —  Duty  to  Protect  Passengers  from  Violence  and 
Insult.  —  It  is  the  duty  of  carriers  of  passengers  by  railway,  whether 
the  latter  is  in  the  hands  of  the  owners  or  of  a  receiver,  to  protect  them 
in  so  far  as  possible,  by  the  exercise  of  a  high  degree  of  care,  from  the 
violence  and  iasults  of  other  passengers,  strangers,  or  the  carrier  m  own 
servants;  and  the  inquiry  whether  this  duty  arises  from  contract  or 
from  the  nature  of  the  employment  becomes  unimportant,  except  that 
the  duty  goes  with  the  carrier's  contract,  however  made,  whereby  the 
relation  of  carrier  and  passenger  is  established. 

Ck>MMON  Carriers  —  Dutt  to  Protbctf  Passengers,  and  Measure  of 
Damages.  —  A  common  carrier  is  liable  to  an  injured  passenger  for 
actual  damages,  when  there  is  a  failure  on  its  part,  through  its  conduc- 
tor, or  some  other  representative,  to  give  that  protection  to  the  passen- 
ger  which,  as  a  common  carrier,  it  is  bound  to  give;  and  this  liability 
does  not  depend  on  whether  the  servant's  failure  of  duty  was  inten* 
tional,  willful,  or  malicious;  but  to  make  it  liable  for  exemplary  dam- 
ages, the  willful  or  malicious  act  of  the  servant  must  have  become,  in 
law,  the  act  of  the  carrier. 

Ck>ifM0N  Carriers  ~  LiABiLiTT  of,  for  Willful  Act  of  Servant. —If, 
in  performing  any  duty  within  the  line  of  his  employment,- the  servant 
of  a  common  carrier  uses  unnecessary  force  in  doing  an  act  lawful 
within  itself,  and  thereby  commits  a  trespass  of  crime,  such  act  may  be 
deemed  one  for  which  the  carrier  is  civilly  liable;  but  if  the  act  is  in 
itself  illegal,  however  or  by  whomsoever  done,  the  carrier  is  not  liable 
unless  it  advised  or  in  some  way  participated  in  such  act.  If  duch  act 
is  willfully  done  by  the  servant,  outside  the  line  of  his  employment  or 
duty,  the  malice  will  not  be  imputed  to  the  carrier;  nor  is  it  a  ratifica- 
tion of  such  act  that,  after  knowledge  of  it»  the  servant  is  allowed  to  r» 
main  in  his  employment. 

Xorts  —  Ratification.  —  In  order  to  constitute  one  a  wrong-doer  by  ratifi- 
cation, the  original  act  must  have  been  done,  or  intended  to  be  done,  ib 
his  interest:  otherwise,  the  animus  of  the  wrong-doer  cannot  be  imputed 
to 
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ComioH  Cabbisrs  —  Ratifxcatioit  ov  Sbbtant's  Malioiovb  Act.  —  WheM 
the  servant  of  a  common  carrier  has  committed  a  wrongful  and  ma- 
licions  act  in  the  line  of  his  employment  and  duty,  it  cannot  he  held,  as 
matter  of  law,  that  his  mere  retention  in  the  same  position,  after  knowl- 
edge of  his  misconduct,  operates  as  a  ratification  of  sneh  aot»  and  fixes 
his  evil  motive  on  the  carrier.  This  question  should  be  left  to  the  jury 
under  the  evidence. 

0.  T.  Holly  for  the  plaintiffs  in  error. 

0.  C  Kirvetiy  B.  H.  Gardner^  and  Hume  and  Kleberg^  for  the 
defendant  iu  error. 

Stayton,  C.  J.  This  action  was  brought  by  defendant  in 
error,  July  28,  1887,  against  plaintiffs  in  error,  who  were  re- 
ceivers appointed  by  a  circuit  court  of  the  United  States  prior 
to  the  time  the  injury  complained  of  was  inflicted,  and  in 
possession  of  and  operating  the  Houston  and  Texas  Central 
Railway  at  the  time  plaintiff  claims  to  have  been  injured.  It 
was  brought  to  recover  damages,  actual  and  exemplary,  on 
account  of  injuries  resulting  from  an  assault  and  battery  made 
on  him  while  a  passenger  in  one  of  the  cars  by  the  conductor 
in  charge  of  the  train  and  in  the  employment  of  the  receivers. 

There  was  a  verdict  and  judgment  in  favor  of  defendant  in 
error  for  one  thousand  dollars  as  actual  and  two  thousand  dol- 
lars as  exemplary  damages. 

Plaintiffs  in  error,  by  plea,  denied  the  jurisdiction  of  the 
court  below,  on  the  ground  that  no  court  other  than  the  one 
appointing  them  could  exercise  jurisdiction. 

This  was  overruled,  and  correctly  so;  for  whatever  may  be 
the  true  rule  in  suits  brought  against  receivers  for  necessity 
for  leave  to  sue  them  in  other  courts,  under  the  act  of  Congress 
of  March  3,  1887,  receivers  appointed  by  the  courts  of  the 
United  States  are  subject  to  suit  without  leave  in  any  court 
having  jurisdiction  over  the  subject-matter. 

No  court  can  interfere  with  the  custody  of  property  held  by 
another  court  through  a  receiver,  but  may  establish  by  its 
judgment  a  debt  against  the  receivership,  which  must  be 
recognized  even  by  the  court  appointing  the  receiver,  and  is 
not  open  to  revision  by  it  if  the  court  rendering  the  judgment 
had  jurisdiction  of  the  subject-matter  and  the  parties. 

The  manner  in  which  a  judgment  so  rendered  shall  be  paid, 
and  the  adjustment  of  equities  between  all  persons  having 
claims  on  the  property  and  effects  in  the  hands  of  a  receiver 
made,  must  necessarily  be  under  the  control  of  the*court  hav- 
ing custody  through  its  receiver,  but  this  does  not  affect  the 
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jurisdictioD  of  other  courts  conclusively  to  establish  by  judg- 
ment the  existence  and  extent  of  a  claim. 

On  the  trial  the  conductor  testified  as  a  witness;  and  on 
being  interrogated,  stated  that  he  did  not  tell  A.  W.  Williams, 
on  the  night  after  the  difficulty,  holding  his  ticket-punch  in 
his  hand,  ''This  is  the  thing  I  did  the  son  of  a  bitch  up  with"; 
and  afterwards  Williams  was  permitted  to  state  that  the  wit- 
ness, at  time  and  place  mentioned,  did  make  such  a  state- 
ment to  him. 

The  evidence  was  objected  to,  on  the  ground  that  the  dec- 
larations of  the  conductor  made  subsequently  to  the  difficulty 
were  not  admissible  against  the  defendants. 

After  the  evidence  was  admitted,  the  court  withdrew  it  from 
the  consideration  of  the  jury,  and  instructed  them  not  to  con- 
sider it;  but  it  is  insisted  that  the  judgment  should  be  reversed 
because  of  its  admission. 

It  is  frequently  the  case  that  evidence  is  admitted  which, 
on  reflection,  the  trial  court  deems  it  proper  to  withdraw  from 
the  consideration  of  the  jury,  and  in  some  cases  such  action 
ought  to  be  held  to  cure  the  error,  while  in  other  cases  the  evi- 
dence might  be  of  such  character,  and  the  whole  case  so  pre- 
sented, as  to  induce  the  belief  that  the  jury  may  have  been 
influenced  by  the  erroneous  admission  of  evidence,  although 
subsequently  told  by  the  court  to  disregard  it.  In  the  latter 
case,  the  admission  of  evidence  that  ought  to  have  been  ex- 
cluded might  be  ground  for  reversal,  and  in  the  former  not. 

The  evidence  of  the  witness  Williams  was  not  admissible 
for  the  purpose  of  proving  that  the  conductor  did  strike  the 
plaintifl*  with  his  ticket-punch;  but  it  may  have  been  relevant 
to  the  issue  as  to  how  the  battery  was  made;  and  for  the  pur- 
pose of  impeaching  the  evidence  of  the  conductor  to  show  that 
he  had  made  statements  out  of  court  difierent  from  those  made 
in  court,  admissible. 

If,  however,  the  evidence  was  not  admissible  for  any  pur- 
pose, we  do  not  perceive  that  it  was  calculated  to  operate  to 
the  injury  of  the  defendants;  for  from  the  testimony  given  by 
the  conductor  on  the  trial,  and  from  the  testimony  of  McCart- 
ney and  the  plaintiff,  there  could  be  but  little  doubt  that  the 
conductor  did  use  his  ticket-punch  in  the  battery,  and  the 
language  shown  to  have  been  used  by  him  at  the  time  of 
the  difiiculty  showed  as  fully  his  animus  at  that  time  as  pos- 
sibly could  the  language  testified  to  by  the  witness  Williams. 

It  is  urged  that  the  court  erred  in  charging  that  defendants 
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would  be  liable  if  the  acts  of  the  conductor  were  willful  and 
malicious. 

There  is  no  doubt  that,  ordinarily,  the  master  is  not  liable 
for  an  injury  resulting  from  the  willful  and  malicious  acts  of 
his  agent  not  done  in  the  course  of  his  employment.  This  is 
the  rule  in  all  cases  in  which  the  liability  of  the  master  de- 
pends on  the  sole  fact  that  the  person  who  inflicted  the  injury 
was  in  some  business  his  servant;  and  if,  upon  inquiry,  it  be 
found  that  the  act  was  not  done  while  in  the  transaction  of  the 
master's  business,  then  the  act  is  not  to  be  deemed  the  act  of 
the  master,  for  as  to  that  the  wrong-doer  was  not  his  servant. 

The  rule,  however,  cannot  be  applied  in  a  case  in  which  the 
master,  by  contract  express  or  implied,  is  under  obligation  to 
protect  the  injured  person  from  the  servant's  wrongful  act  as 
well  as  his  own.  When  a  duty  is  thus  imposed  on  the  master, 
the  servant  employed  to  discharge  it  is  the  representative  of 
the  master,  for  whose  acts,  whether  of  omission  or  commission, 
resulting  in  injury  to  the  person  entitled  to  have  the  duty  per- 
formed,  the  master  must  be  held  as  fully  responsible  and  lia- 
ble to  make  at  least  actual  compensation  as  though  the  act 
were  his  own  personal  act. 

In  such  cases,  if  the  servant  does  what  the  master  could  not 
do  nor  suffer  to  be  done  without  violation  of  the  particular 
duty  resting  upon  him,  or  if  the  servant  omits  to  do  that 
requisite  to  the  full  discharge  of  the  master's  incumbent  duty^ 
then  the  master  must  be  held  responsible  for  the  servant's 
wrongful  or  malicious  act  or  omission;  for,  otherwise,  it  would 
result  that  a  master  might  relieve  himself  from  obligation  to 
perform  a  duty  fixed  by  contract  or  otherwise  by  the  employ- 
ment of  servants  to  conduct  the  business  to  which  the  duty 
attaches. 

The  master's  obligation  cannot  thus  be  avoided,  and  whether 
the  servant's  act  violative  of  the  master's  duty  be  willful  or 
malicious  is  a  matter  of  no  importance  in  determining  the  lia- 
bility and  obligation  of  the  master  to  make  actual  compensa- 
tion to  the  injured  person. 

It  has  been  steadily  held  to  be  the  duty  of  carriers  of  pas- 
sengers to  protect  them,  in  so  far  as  this  can  be  done  by  the 
exercise  of  a  high  degree  of  care,  from  the  violence  and  insults 
of  other  passengers  and  strangers,  and  to  protect  them  from 
the  violence  and  insults  of  the  carrier's  own  servants;  and  the 
inquiry  whether  this  duty  arises  from  contract  or  from  the 
nature  of  the  employment  becomes  unimportant,  except  that 
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the  duty  goee  with  the  carrier'a  contract,  however  made, 
whereby  the  relation  of  carrier  and  passenger  is  established: 
Ramaden  v.  Boston  etc.  R'y  Co.,  104  Mass.  120;  6  Am.  Rep.  200; 
Bryant  V.  Richy  106  Mass.  180;  8  Am.  Rep.  311;  Croaker  r. 
Chicago  etc.  Ry  Co.,  36  Wis.  657;  17  Am.  Rep.  504;  StewaH 
V.  Brooklyn  etc,  R'y  Co.,  90  N.  Y.  588;  43  Am.  Rep.  185;  Sher- 
ley  V.  BiUings,  8  Bush,  147;  8  Am.  Rep.  451;  Chicago  etc  Ry 
Co.  V.  Flexman,  103  111.  646;  42  Am.  Rep.  33;  Wabash  etc.  Ry 
Co.  V.  Rector,  104  111.  296;  Goddard  v.  Grand  Trunk  Ry  Co.,  57 
Me.  202;  2  Am.  Rep.  39. 

Under  the  facts  of  this  case,  tHe  court  below  properly  held 
that  the  defendants,  as  receivers,  were  liable  for  injuries  re- 
9ultlng  from  the  willful  or  malicious  acts  of  the  conductor. 

On  question  of  exemplary  damages,  the  court  instructed  the 
jury  as  follows:  "You  are  instructed  that,  to  authorize  a  recov- 
ery of  exemplary  damages  against  the  employer  or  master  on 
account  of  an  injury  inflicted  by  an  employee  or  servant,  the 
wrongful  act  from  which  the  injury  resulted  must  be  done  by 
the  servant  or  employee  maliciously,  and  under  such  circum- 
stances as  would  also  authorize  the  recovery  of  actual  damages 
from  the  employer  or  master;  and  further,  the  act  must  be 
ratified  by  hini.  If  the  employer  or  master  have  a  knowl- 
edge of  the  act  and  its  character,  and  still  continued  the  em- 
ployee or  servant  in  his  former  position,  such  retention  is  a 
ratification  of  the  act  of  the  servant  or  employee.'' 

The  last  paragraph  of  the  charge  quoted  was  repeated  in  a 
subsequent  charge.  In  those  jurisdictions  in  which  it  is  held 
that  exemplary  damages  may  be  given  against  a  corporation 
for  injuries  willfully  or  maliciously  inflicted  by  its  servants  in 
all  cases  in  which  the  willful  or  malicious  act  was  done  in  the 
course  of  the  business  intrusted  to  the  servant,  whether  the 
act  be  authorized  or  ratified  by  the  corporation,  the  giving  of 
the  charge  complained  of  would  probably  be  deemed  harmless, 
if  the  acts  complained  of  in  this  case  can  be  said  to  have  been 
in  the  line  of  the  conductor's  duties.  In  this  state,  however, 
that  rule  has  not  been  adopted. 

In  Hays  v.  Houston  etc.  R.  R.  Co.^  46  Tex.  272,  which  was  a 
ease  in  which  the  act  complained  of  might  properly  have  been 
held  to  have  been  done  in  the  course  of  the  employment  of  the 
servant,  it  was  said:  *'If  the  malicious  act  of  the  agent  is  rati* 
fled  or  adopted;  if  there  is  carelessness  in  the  selection  of  em- 
ployees or  in  the  establishment  of  regulations;  if,  in  short,  tha 
corporation  or  its  officers  by  whom  it  is  controlled  are  guiiiy 
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of  some  'fraud,  malice,  gross  negligence,  or  oppression,' — the 
settled  rules  of  law  will  hold  it  liable  to  exemplary  damages; 
but  in  our  opinion  not  otherwise."  This  ruling  was  followed 
in  Galveston  etc.  Ry  Co,  v.  Donahoe^  66  Id.  162. 

We  have  no  disposition  to  reopen  the  question  in  view  of 
the  conflict  in  authority,  and  following  these  decisions,  the  re** 
maining  inquiry  on  this  branch  of  the  case  is.  Was  the  charge 
as  to  liability  of  appellants  resulting  from  their  ratification  of 
the  acts  of  the  conductor  called  for  by  the  facts  of  the  case,  or 
correct  as  a  legal  proposition  in  any  case? 

It  appears  that  appellee,  as  a  passenger,  entered  a  car  on 
the  road  controlled  by  appellants,  and  that,  having  stopped 
on  the  platform  outside  of  the  car,  he  was  informed  by  the 
conductor  that  this  was  a  dangerous  place,  and  was  re- 
quested to  enter  the  car.  As  to  whether  this  request  was  made 
by  the  conductor  without  insult,  and  in  proper  manner,  the 
evidence  is  conflicting,  as  it  is  as  to  whether  the  conductor 
used  force  in  removing  appellee  from  the  platform  to  the  in- 
side of  the  car. 

Be  this  as  it  may,  it  does  appear  that  blows  passed  between 
the  conductor  and  appellee  immediately  after  the  latter  en-> 
tered  the  car;  aud  his  evidence,  as  well  as  that  of  the  cuuJuc* 
tor,  tends  most  strongly  to  show  that  in  this  rencounter  appellee 
was  the  aggressor,  and  the  conductor  acting  in  his  own  de- 
fense. 

They  were  then  separated  without  any  considerable  injury 
to  appellee;  and  we  do  not  understand  him  to  base  this  action 
on  what  occurred  in  the  difficulty  to  which  we  have  referred. 

After  that  ended,  the  conductor  went  on  in  the  discharge  of 
his  ordinary  duties,  and  appellee  took  his  seat  among  the 
passengers;  but  after  a  short  time  had  elapsed,  the  conductor 
returned  to  the  car  in  which  appellee  was,  and  there  com- 
mitted an  assault  and  battery  upon  him,  which,  at  the  time, 
was  unprovoked,  and  made  solely  to  avenge  the  insult  or 
wrong  the  conductor  conceived  had  been  done  him  in  what  he 
claimed  was  an  unprovoked  assault  made  upon  him  by  ap- 
pellee in  the  former  difficulty. 

The  assault  and  battery  there  committed,  and  the  injuries 
resulting  therefrom,  are  made  the  basis  of  this  action,  and 
there  is  not  the  slightest  ground  for  holding  that  it  was 
committed  in  behalf  of  appellants,  for  their  benefit,  in  their 
interest,  or  in  the  doing  of  any  act  necessary  or  proper  to  be 
done  in  the  discharge  of  the  duties  imposed  on  the  conductor. 
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On  the  contrary,  the  act  complained  of  is  shown  to  have  heen 
the  willful  and  malicious  act  of  the  conductor,  in  yiolation  of 
his  duty  to  his  employers,  and  to  the  Beryice  as  well  as  to  the 
passenger. 

Appellants,  as  carriers,  are  liable  to  appellee  for  actual  dam- 
ages, because  there  was  a  failure  on  their  part,  through  the 
conductor  or  some  other  representative,  to  give  that  protection 
to  the  passenger  which  they,  as  carriers  of  passengers,  are 
bound  to  give;  and  this  liability  does  not  depend  on  whether 
the  servant's  failure  of  duty  was  unintentional,  willful,  or  ma- 
licious; but  to  make  them  liable  for  exemplary  damages,  if 
they  stand  on  the  same  ground  as  other  carriers,  the  willful 
or  malicious  act  of  their  servant  must  have  become  in  law 
their  willful  or  malicious  act. 

The  rule  in  reference  to  affecting  the  master  with  the  will- 
fulness or  malice  of  a  servant  must  be  the  same,  whether  the 
master  be  a  corporation,  a  receiver  in  charge  of  the  business 
and  property  of  a  corporation,  or  an  individual. 

If,  in  performing  any  duty  within  the  line  of  his  employ- 
ment, the  servant  uses  unnecessary  force  in  doing  an  act  law- 
ful within  itself,  and  thereby  oommits  a  trespass  or  crime, 
then  the  act  may  be  deemed  one  for  which  the  master  is  civilly 
responsible;  but  if  the  act  be  in  itself  illegal,  however  per- 
formed or  by  whomsoever  done,  then  the  master  ought  not  to 
be  held  liable,  unless  he  advised  or  in  some  way  participated 
in  the  unlawful  act. 

The  court  below  charged  that  the  act  of  the  servant,  with 
all  of  the  servant's  willfulness  and  malice,  would  be  imputed 
to  appellants,  if,  with  knowledge  of  his  misconduct,  they  kept 
him  in  their  employment,  and  so  without  reference  to  whether 
the  act  was  within  the  line  of  the  conductor's  duties,  or  one 
illegal  in  itself  without  reference  to  the  manner  of  its  execu- 
tion. 

If  there  were  no  other  ground  on  which  appellants  could  be 
held  liable  for  actual  damages  resulting  from  the  injuries  re- 
ceived by  appellee  from  the  battery  made  upon  him  by  the 
conductor  than  that  they  had  ratified  his  act,  could  their 
liability  be  fixed  on  that  ground,  however  clear  their  subse- 
quent approval  of  his  act  might  be  made  to  appear? 

^*In  order  to  constitute  one  a  wrong-doer  by  ratification,  the 
original  act  must  have  been  done  in  his  interest,  or  been  in- 
tended to  further  some  purpose  of  his  own":  Cooley  on  Torts^ 
187;  Wihon  v.  Barker,  4  Barn.  &  Adol.  271;  Wilson  v.  Tun^ 
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tnan^  6  Man.  A  O.  241;  Broom's  Legal  Maxims,  878;  Wood 
on  Master  and  Servant,  598;  Bird  v.  Brown,  4  Ex.  798;  Suther- 
land y.  Sutherland^  £9  111.  481;  Railway  Co.  y.  Broom^  6  Ex. 
826;  Moak's  Underbill  on  Torts,  38. 

In  the  case  before  us  there  can  be  no  pretense  that  the  act 
of  the  servant  was  done  in  the  interest  of  appellants,  under 
any  pretense  of  lEtithority  from  them,  or  to  further  any  interest 
of  themselves  or  the  corporation  *whose  business  and  property 
they  were  controlling,  and  there  was  no  ground  on  which  to 
base  ratification,  which  is  but  an  agreement  express  or  implied 
by  one  to  be  bound  by  the  act  of  another  performed  for  him. 
If  appellants  could  not  be  held  to  have  ratified  their  servant's 
unauthorized,  willful,  malicious  act,  not  done  in  their  interest 
or  for  their  benefit  in  fact  or  pretense,  it  is  not  perceived  on 
what  ground  they  can  be  held  to  be  afiected  by  the  animus 
with  which  the  servant  committed  the  act;  and  unless  they 
could  be  so  afifected,  there  is  no  legal  ground  for  awarding 
against  them  exemplary  damages. 

If  the  servant's  act  be  one  not  authorized  by  the  master,  or 
one  not  done  in  the  exercise  of  a  power  fairly  arising  from  the 
character  of  his  employment,  but  be  an  act  done  for  the  use  or 
benefit  of  the  master,  then  the  master  may  doubtless  ratify  the 
act  of  the  servant  through  which  a  tort  was  committed;  and  it 
may  be  that  in  such  case  the  ratification  of  the  master  would 
fix  upon  him  the  bad  motive  which  prompted  the  servant's 
act,  and  thus  impose  on  the  master  a  liability  even  for  ex- 
emplary damages.  It  has  been  so  held  by  courts  that  hold 
the  master  not  liable  for  exemplary  damages  in  all  cases  in 
which  the  servant  is:  Baas  v.  Chicago  etc,  Ry  Co.,  42  Wis.  654; 
24  Am.  Rep.  437.  Such  may  be  the  efifect  of  the  decisions  in 
this  state  to  which  we  have  referred,  though  there  are  contrary 
holdings:  Sutherland  v.  Sutherland,  69  111.  481.  Such  a  ques- 
tion, however,  is  not  before  us. 

Relying,  as  appellee  does,  on  the  injury  inflicted  upon  him 
by  the  conductor,  after  he  took  a  seat  in  the  car,  we  are  of  the 
opinion,  under  the  evidence,  that  he  shows  no  case  entitling 
him  to  exemplary  damages  under  the  decisions  heretofore 
made  in  this  state,  to  which  we  have  referred,  and  that  a  case 
is  not  shown  in  which  the  jury  should  have  been  charged  that 
they  might  find  appellants  had  ratified  the  act  of  the  conduc. 
tor. 

If,  however,  the  case  were  difierent,  and  it  appeared  that  the 
conductor's  act  was  done  in  the  course  of  his  employment,  giv- 
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ing  to  this  any  intendment  arising  from  his  position  and  the 
nature  of  his  duties,  even  then  it  seems  to  us  that  it  cannot  be 
held,  as  matter  of  law,  that  the  mere  retention  of  the  conductor 
in  the  same  position,  after  knowledge  of  his  misconduct, 
operates  «  ratification  of  his  willful  and  malicious  act,  and 
thus  fixes  his  evil  motive  on  his  employers. 

The  whole  doctrine  of  ex  post  facto  antmiwIU  a  hasis  for  ex- 
emplary damages  seems  to  us  an  anomaly.  It  goes  further 
than  to  punish  for  evil  motive,  and  condemns  and  punishes  for 
evil  afterthought  imputed,  which  the  court  below  informed  the 
jury  existed,  as  a  matter  of  law,  if  the  conductor  was  retained 
in  the  service  after  knowledge  of  his  misconduct. 

There  are  cases  which  hold  that  retention  in  service  under 
such  circumstances  amounts  to  ratification  of  acts  that  may 
be  ratified;  but  it  seems  to  us  that  this  is  not  necessarily  true, 
and  that  when  ratification  is  an  issue,  this  should  be  left  to  the 
jury  or  court  trying  the  cause,  under  all  the  evidence,  to  be 
passed  upon  as  any  other  fact  in  issue. 

The  charge  given  assumed  that  the  act  of  the  conductor  was 
such  as  might  be  ratified,  and  that  the  facts  recited  in  the 
charge,  as  matter  of  law,  amounted  to  ratification. 

We  think  this  was  error.  This  case  does  not  call  for  it,  and 
we  are  not  now  disposed  to  consider  what  bearing  the  reten- 
tion of  a  servant  in  a  position  he  has  abused  ought  to  have  in 
determining  the  liability  of  his  master  for  his  past  or  subse- 
quent acts. 

It  is  urged  that  the  actual  damages  awarded  are  excessive, 
but  we  think,  in  view  of  the  facts,  this  is  not  true;  but  for  rea- 
sons manifest,  we  decline  to  discuss  the  facts  bearing  on.  that 
question. 

For  the  errors  noticed,  the  judgment  will  be  reversed,  and  the 
cause  remanded.  

R10XTVBB8.  —  Poasession  of  a  receiver  mnit  not  be  disturbed,  except  by 
permission  of  the  court:  Walling  v.  Miller,  108  N.  T.  173;  2  Am.  St  Rep. 
400,  and  note  403,  404,  upon  the  subject  of  executions  against  property  in 
the  hands  of  receivers. 

JuRisDionoN  AS  TO  SuiTS  BT  RxcBiVTiRS  appointed  in  other  states:  Note 
to  Alley  V.  Caspari,  6  Am.  St.  Rep.  185-189;  ffumphreift  t.  Bopkimt,  81  CbL 
651;  ante,  p.  76,  and  note  79. 

NoN-RKTBRSiBLB   Ebrors.  —  The  admissiou  of  irrelevant  or  immaterial 
evidence  which  does  not  actually  prejudice  appellant  will  not  constitute  suffi- 
cient ground  for  a  reversal:  TivTien  v.  Monahan,  76  CaL  131;  Chicago eie,  R-  B, 
'Co,  V.  Turner,  42  Kan.  341;  Turner  v.  White,  77  Cal.  392;  People  v.  CoIHm, 
.75  Id.  411;  Menk  v.  Home  Ins,  Co,,  76  Id.  51;  9  Am.  St.  Rep.  168;  QUmer^. 


Feb.  1889.]  Dillingham  v,  Russell.  763 

fhwer$t  101  N.  C.  134;  LMngMon  v.  Dunlap,  99  Id.  268;  ffameom  t.  DnU- 
ktrd,  79  OrL  234;  SUOe  v.  Pug%ley,  75  Iowa,  742;  Hayward  v.  FulUrkm,  75 
Id.  371;  A)6JiM0fi  v.  iSAonfa,  118  Ind.  125;  OsUeonh  etc  Co,  y.  Oermania  Ina, 
Co..  71  Wis.  454;  5  Am.  St  llep.  233;  Terrt  Haute  etc  R.  R,  Co,  v.  Stoek- 
wefl;  118  Ind.  98;  OuJfetc  R'y  ▼.  McCorquodale,  71  Tex.  41;  fntemationai  etc. 
B^y  Co.  ▼.  Moody,  71  Id.  614;  BeH  v.  Sim,  73  WiB.  243;  Rodney  v.  McLaugh- 
Un,  97  Mo.  426;  ParMicrff  v.  BerdeU,  110  N.  Y.  386;  61  Am.  St  Rep.  384; 
Bulkiey  v,  Devine,  127  III  407;  Topeka  v.  Sherwood,  39  Kan.  690;  Appeal  <^ 
Dalles,  59  Conn.  127;  Tay&ir  v.  Cayce,  97  Mo.  242;  Marshall  v.  Han^ck,  80 
Od.  83;  ertfmaii  v.  MeComdek,  12  Col.  §53;  Baker  ▼.  ^tatf.  69  Wis.  32;  Krem^ 
mm  T.  Purdom,  15  Or.  589;  Travelers*  Ins.  Co.  v.  Harvey,  82  Va.  950;  CAom- 
5erlbi  t.  C^iAnafi,  10  CoL  94;  Beem  v.  Kmberly,  72  Wis.  343;  ifottcA  ▼.  Mamm 
Cky  etc  R'y  Co.,  75  Iowa,  443;  Stale  v.  Shoemaker,  101  K.  C.  690;  McDonald 
▼.  ^oco&s,  85  Ala.  64;  Chellis  r.  Coble,  37  Kan.  558;  RoweU  v.  J^o/to,  62  N.  B. 
129.  And  where  incompetent  evidence  is  admitted  withoat  objection,  and 
afterwards  withdrawn,  a  reversal  cannot  result  from  the  error  of  its  admis- 
■ion:  Hanlom  v.  State,  51  Ark.  186. 

MAflma  AND  Sbbtamt  —  Master's  RssFOKsiBiLiTr  iob  Sbbvaitt's  Wbomo- 
ruL  Acts:  See  extended  note  to  Ware  v.  B.  A  L,  Canal  Co.,  35  Am.  Dec 
192-201;  note  to  Kansas  CUy  etc,  R.  R.  Co.  v.  Kelly,  59  Am.  Rep.  601-604; 
Dote  to  Blake  r.  Ferris,  55  Am.  Dec.  317;  note  to  Stone  v.  Hills,  29  Am. 
Rep.  640-642;  Osborne  r.  McMasUrs,  40  Minn.  103;  12  Am.  St  Rep.  698, 
4nd  note. 

Carriers  must  PROTBcr  their  Passengers  from  Violbnoe  and  Insult: 
Kote  to  Ware  v.  B.  tb  L.  Canal  Co.,  35  Am.  Rap.  201;  SUwaH  v.  Brooklyn 
tic.  R.  R.  Co.,  90  K.  Y.  588;  43  Am.  Rep.  185;  Lyndi  v.  Metropolitan  Ky  Co., 
90  N.  Y.  77;  43  Am.  Rep.  141;  note  to  Chicago  etc  R.  R.  Co.  v.  Flexman,  42 
Id.  36-38;  St.  Louis  etc  R'y  Co.  v.  Mackie,  71  Tex.  491;  10  Am.  St  Rep. 
766;  but  compare  WUliams  v.  Pullman  Palace  Car  Co.,  40  La.  Ann.  87;  8 
Am.  St  Rep.  512. 

Measure  or  Damaobs  ior  Wrongful  Expulrion  from  a  train  is,  that 
the  passenger  may  recover  for  his  time,  inconvenience,  expenses,  and  injuries 
to  his  person;  and  if  the  act  of  expulsion  was  malicious,  or  through  gross 
and  wanton  negligence,  exemplary  damages  may  be  awarded:  Southern  K. 
Ry  Co,  T.  Rice.  38  Kan.  398;  5  Am.  St  Rep.  766,  and  note. 

RATtnOATiON. — To  constitute  ratification,  full  knowledge  of  all  the  facta 
and  circumstances  attending  the  transaction  is  essential:  Vificent  r.  Rather, 
81  Tex.  77;  98  Am.  Deo.  516;  Oulick  v.  Orover,  33  N.  J.  L.  463;  97  Am.  Deo. 
728,  and  note;  BiUings  v.  Morrow,  7  Cal.  171;  68  Am.  Dec.  235,  and  note. 

Pbxnoipal,  to  bb  Punished  Criminallt  for  the  acts  of  his  agent  or  ser- 
vant, must  have  directly  participated  in  the  act,  or  have  given  his  assent  or 
ooQonrrenoo  thereto:  Commonwealth  t.  Nichols,  10  Met  259;  43  AnL  Dec  432, 
•odnoto. 
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Heffbon  v.  Pollabd. 

\n  Tbxab,  90.1 

Plbadivo  in>  pBionoi.  —  When  a  Bill  of  Exobftiohs  appean  in  stato- 
ment  of  facta  which  haa  been  filed  during  the  term,  it  wUl  be  preenmed 
that  the  whole  waa  preaented  within  ten  days  after  the  trial  waa  ooo- 
clnded,  or  in  other  worda,  within  the  time  provided  by  atatnte. 

Plxadiito  ahd  pRAcncB.  —  Whbit  Statement  in  Bill  or  EzcEPnoiis 
and  that  In  the  statement  of  facta  are  not  inconaiatent,  both  ahould  be 
looked  to  and  ahoald  be  taken  together  aa  conatituting  the  bill  of  ezoep- 
tiona  upon  any  partionlar  matter  mentioned  in  either. 

Plbadino  and  Practicb.  —  Failurb  to  Statb  nr  Bill  or  Ezcbftions  the 
ground  of  objection  to  the  admiaaion  of  evidence  is  not  reason  for  atrik- 
ing  ont  the  bill,  though  it  may  have  an  important  bearing  in  determining 
the  correctneaa  of  the  court's  ruling  in  any  particular  case. 

Principal  and  Aobnt — Parol  Eyidbncb  to  Vart  Contract. — When  a 
written  contract  is  made  in  the  name  of  a  principal,  and  aigned  in  bia 
name  by  another  aa  his  agent,  it  ia  not  competent  to  show  by  parol  evi- 
dence, in  order  to  recover  on  the  contract,  that  in  signing  it,  the  one 
who  purported  to  sign  it  aa  agent  aigned  the  name  of  the  principal  for 
hia  own  benefit,  with  intention  to  bind  himself. 

PjtiNCiPAL  and  Aobnt  — Parol  Eyidbncb  to  Vailt  Ck>NTRAQT. — If  the 
principal  is  not  disclosed  at  the  time  the  contract  is  signed,  parol  evi- 
dence is  admissible  to  ahow  the  agency  of  the  signer,  and  to  charge  the 
principal;  but  if  in  fact  the  agency  is  disclosed  when  *Jie  contract  ir 
aigned,  then  such  evidence  is  not  admissible. 

Pbinoipal  and  Aobnt — Parol  Eyidbncb  to  Vart  Contract. — When 
the  principal  is  undisclosed  at  the  time  of  the  signing  of  a  contract,  a 
third  party  suing  thereon  may  ahow  that  there  was  a  principal,  in  order 
to  bind  him,  but  the  agent  is  not  permitted  to  prove  the  aame  fact,  in 
order  to  free  himself  from  liability. 

Pbinoipal  and  Aobnt  —  Parol  Eyidbncb  to  Vabt  Contract.  —  An 
agent  may  show,  in  order  to  relieve  himself  from  liability  upon  aa  ap* 
parent  written  contract  binding  htm,  that  it  waa  agreed,  by  all  the  parties, 
when  it  waa  signed,  that  it  should  not  take  eflfoct  aa  a  contract,  and  that 
the  real  oontraot  waa  an  unwritten  one  which  bound  only  hia  piineipaL 

Principal  and  Aobnt.  —  Whbn  a  Principal,  for  the  purpose  of  transact- 
ing bnsinesa,  adopta  aa  assumed  name,  or  the  name  of  another,  or  of  his 
agent,  he  ia  bound  by  the  contract  made  in  that  name. 

Plbadino  and  Practicb.  — Illbqalitt  of  Contraot^  to  be  avaiUila  aa  a 
defense,  must  be  pleaded* 

Howard  Firdey^  for  the  appellaDt. 

Davis  and  Davidaoriy  and  F.  D.  Minor ^  for  the  appellee. 

Gaines,  A.  J.  There  was  a  motion  Bubmitted  with  this  case 
to  strike  from  the  record  certain  bills  of  exceptions  which  ap* 
pear  in  the  statement  of  facts.  A  ground  of  the  motion  is,  that 
the  statement  of  facts  appears  to  have  been  filed  more  than  ten 
days  after  the  motion  for  a  new  trial  was  overruled.  The  stat- 
ute requires  that  bills  of  exceptions  shall  be  filed  during  the 
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term  (R.  S.,  art.  1364),  and  it  has  been  accordingly  held  that 
an  exception  which  is  shown  by  a  statement  of  facts  filed  after 
the  final  adjournment  cannot  be  considered:  WiUii  v.  Donae^ 
61  Tex.  588;  Loekett  v.  Schurenberg,  60  Id.  610.  On  the  other 
hand,  when  a  bill  of  exceptions  has  been  filed  during  term 
time,  and  the  date  of  its  presentation  to  the  trial  judge  doea 
not  appear,  the  presumption  is,  that  it  was  presented  within  ten 
days  after  the  trial  was  concluded.  It  is  not  to  be  presumed 
that  the  judge  disregarded  the  law,  and  allowed  a  bill  of  ex- 
ceptions which  was  not  presented  within  the  time  provided 
by  the  statute.  We  are  of  opinion  that  the  same  presumption 
should  be  indulged  when  the  exceptions  appear  in  a  statement 
of  facts  which  have  been  filed  during  the  term.  The  state- 
ment of  facts  in  this  case  was  filed  during  term  time,  and  we 
therefore  conclude  that  this  ground  of  the  motion  is  not  well 
taken. 

A  further  ground  is,  that  the  ruling  of  the  court  upon  the 
introduction  of  the  written  contract  offered  in  evidence  does 
not  i^pear  in  the  statement  of  facts  to  have  been  excepted  to. 
The  separate  bill  of  exceptions  does,  however,  show  that  the 
exception  was  reserved,  and  we  think  that  when  the  statement 
in  the  bill  of  exceptions  and  that  in  the  statement  of  facts  are 
not  inconsistent,  both  should  be  looked  to  and  should  be  taken 
together  as  constituting  the  bill  of  exceptions  upon  the  par- 
ticular matter.  The  third  and  last  ground  of  the  motion  is, 
that  the  ground  of  objection  to  the  testimony  is  not  shown. 
The  failure  to  state  in  a  bill  of  exceptions  the  grounds  of  ob- 
jection to  the  admission  of  evidence  may  have  an  important 
bearing  in  determining  the  correctness  of  the  court's  ruling 
in  any  particular  case,  but  is  not  a  reason  for  striking  out  the 
bill  itself. 

The  motion  to  strike  out  the  bills  of  exceptions  is  overruled. 

The  appellee  brought  the  suit  in  the  court  below.  He 
alleged  that  the  defendant,  who  is  appellant  here,  agreed  in 
writing  to  pay  W.  U.  Pollard  &  Co.  and  one  F.  W.  Hendricks 
a  certain  price  for  certain  pipe,  the  dimension  of  which  he  de- 
flcribed  in  his  petition,  and  that  he  was  the  owner  of  the  claim 
by  assignment  from  Hendricks  and  his  partner,  who  with  him- 
self constituted  the  firm  of  W.  H.  Pollard  &  Co.  The  sub- 
stance of  the  allegations  in  the  petition  with  reference  to  the 
execution  of  the  agreement  is,  that  W.  H.  Pollard  &  Co.  and 
F.  W.  Hendricks  *'  entered  into  a  contract  in  writing  with  de- 
Ibndant,  the  said  defendant  so  contracting  in  the  name  of  John 
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W.  Fry,  by  which  the  said  Pollard  &  Co.  and  the  said  Hen- 
dricks bargained  and  sold  to  the  said  defendant  a  large  amount 
of  property/'  etc.  There  is  an  alternative  allegation  in  the 
petition  in  which  the  execution  of  the  contract  is  set  out  in 
substantially  the  same  language,  but  which  alleges  a  different 
effect  as  to  time  of  delivery  and  payment.  The  defendant 
pleaded  non  est  factum.  Upon  the  trial  the  plaintiff  offered 
in  evidence  a  contract  in  writing,  of  which  the  following  is  a 
copy: — 

"The  County  of  Galveston,    ) 

State  of  Texas.  S 

^'This  agreement,  made  and  entered  into  by  apd  between 
John  W.  Fry  on  the  one  part  and  F.  W.  Hendricks  and  W. 
H.  Pollard  &  Co.  on  the  other  part.  It  is  hereby  understood 
that  the  said  John  W.  Fry  shall  take  all  of  the  24-inch  pipe 
(concrete),  not  exceeding  430  lineal  feet,  and  all  of  the  18- 
inch  pipe  (concrete),  not  exceeding  700  lineal  feet,  at  the  fol- 
lowing  prices,  viz.,  the  24-inch  pipe  at  $1.50  per  foot,  and  the 
18-inch  pipe  at  $1.25  per  foot.  This  said  pipe  to  be  paid  for 
at  the  above  rate,  as  used  by  the  said  John  W.  Fry,  and  that 
the  said  John  W.  Fry  shall  not  manufacture  or  use  any  other 
pipe  of  the  above-quoted  sizes  until  all  the  above-noted  pipe  is 
consumed,  in  the  city  of  Galveston. 

[Signed]  *•  John  W.  Fry,  per  Heffbos. 

"W.  H.  Pollard  &  Co. 
^F.  W.  Hendricks. 
**  Witnesses:  — 
"N.  A.  Olcott. 
"W.  J.  Junker." 

In  order  to  prove  the  execution  of  the  contract  so  offered, 
plaintiff  was  sworn  as  a  witoess,  and  testified  that  "the  wiiU 
ten  contract  was  signed,  J.  W.  Fry,  per  Heffron,  and  that  it 
was  so  signed  by  Heffron  for  himself  and  his  presence," — 
meaning  in  the  presence  of  the  plaintiff.  He  also  testified 
that  he  had  made  diligent  search  for  the  subscribing  wlt» 
nesses,  but  could  not  find  them.  The  defendant  was  then 
placed  on  the  stand  by  plaintiff,  and  testified  that  he  signed 
the  contract  "as  it  purported,  J.  W.  Fry,  per  Heffron,  but  that 
he  signed  it  as  the  agent  of  Fry,  and  not  for  himself,  and  that 
he  had  no  personal  interest  in  it."  The  court  thereupon  ad- 
mitted the  contract,  over  the  objection  of  the  defendant,  and 
the  defendant  excepted. 

We  may  treat  the  case,  for  the  purposes  of  this  opinion,  as 
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if  there  was  sufficient  evidence  introduced  to  show  that,  ia 
executing  the  contract,  Heffron  used  the  name  of  Fry  in  order 
to  make  the  contract  for  his  own  benefit.  We  think  the  evi* 
dence  subsequently  introduced,  though  conflicting,  warranted 
the  jury  in  finding  that  the  plaintifi^'s  theory  of  the  case  was 
the  true  one,  and  it  may  be  doubted  whether  this  would  not 
have  cured  the  error  of  introducing  it  fdr  want  of  sufficient 
evidence  upon  that  point,  if  error  it  were. 

But  the  question  presents  itself,  whether,  in  a  contract  like 
this,  which  is  made  in  the  name  of  a  principal,  and  which  is 
signed  in  his  name  by  another  as  his  agent,  it  is  competent 
to  show,  by  parol  evidence,  in  order  to  recover  on  the  written 
contract  itself,  that,  in  signing  the  agreement,  the  one  who 
purported  to  sign  as  agent  signed  the  name  of  the  principal 
for  his  own  benefit,  and  witli  the  intention  to  bind  himself. 
We  have  been  unable  to  find  any  case  in  which  this  exact 
point  has  been  determined.  There  are  few  branches  of  law 
that  have  given  rise  to  more  adjudications  than  that  of  prin- 
cipal and  agent,  and  the  cases  are  especially  numerous  in 
which  the  liability  of  the  principal  or  agent  as  to  third  parties 
is  discussed.  There  are  certain  principles,  however,  which 
are  well  settled.  If  the  principal  be  disclosed,  and  it  appear 
upon  the  face  of  the  contract  that  the  agent  does  not  intend  to 
bind  himself,  the  agent  is  not  liable.  If  the  principal  be  not 
disclosed,  it  is  universally  conceded,  as  to  non-negotiable  con- 
tracts not  under  seal,  that  parol  evidence  is  admissible  to 
show  the  principal,  and  to  hold  him  liable  upon  a  contract 
made  in  the  name  of  the  agent  for  his  benefit.  This  may 
seem  to  be  an  exception  to  the  rule  that  parol  evidence  is  not 
admissible  to  vary  the  terms  of  a  written  contract,  but  it  is 
not  so  held.  It  is  said  not  to  vary  the  terms  of  the  contract, 
but  to  bring  in  a  new  party,  whom  the  law  holds  bound  by 
it  by  reason  of  his  relation  to  the  party  in  whose  name  it  is 
executed  for  his.  benefit  In  such  a  case,  the  principal  may 
either  sue  or  be  sued.  But  a  plaintiff  cannot  sue  both;  he 
must  make  his  election.  If,  however,  the  principal  be  dis- 
closed, and  the  face  of  the  writing  shows  that  the  agent  is 
bound,  it  is  presumed  that  the  other  party  has  elected,  in  the 
contract  itself,  to  look  to  the  agent,  and  the  principal  is  not 
liable  upon  it. 

Chandler  v.  Coe,  54  N.  H.  661«  was  a  case  in  which  the  prin- 
cipals were  sued  upon  a  contract  which  was  signed  by  their 
agent,  but  which  did  not,  upon  its  face,  disclose  the  agency. 
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It  was,  however,  a  question  of  fact  whether  or  not  the  princi- 
pals were  known  to  be  such  at  the  time  the  contract  was  exe- 
cuted. The  court,  in  an  able  and  elaborate  opinion,  which 
reviews  all  the  authorities,  hold  that  if  the  principals  were  not 
known  when  the  agreement  was  signed,  parol  evidence  was 
4idmis8ible  to  show  the  agency  of  the  signer,  and  to  charge 
the  principal;  but  that  if,  in  point  of  fact,  agency  was  then 
disclosed,  such  evidence  tended  to  vary  the  writing,  and  could 
not  be  admitted.  The  ground  of  the  ruling  upon  the  latter 
point  was,  that  if  the  plaintiff  knew  when  the  contract  was 
entered  into  that  it  was  made  for  the  benefit  of  third  pi^rties, 
the  writing  showed  that  they  had  elected  to  look  to  the  agent 
for  its  performance,  and  parol  evidence  was  not  admissible  to 
vary  the  writing  by  showing  that  they  did  not  so  elect.  The 
contract  now  before  us  presents  a  different  case,  but  we  think 
41  stronger  one  for  the  defendant.  As  to  the  legal  effect  of 
this  contract,  upon  its  face,  there  can  be  no  doubt.  It  dis- 
closes the  names  and  relation  of  all  the  parties  connected 
with  it.  It  binds  Fry,  the  principal,  and  does  not  bind 
Heffron,  the  agent.  If  it  had  said,  in  express  terms,  that 
Fry  was  bound  by  the  contract,  and'  Heffron  not,  the  mean 
ing,  in  the  light  of  the  law,  would  not  have  been  more  unmis 
takable. 

Can  Heffron  be  held  liable  upon  this  written  agreement? 
Is  it  permissible,  in  order  to  bind  him,  to  show  by  parol  tes- 
timony an  intention  exactly  contrary  to  that  expressed  on  the 
face  of  the  writing,  namely,  that  Heffron  was  bound  by  it, 
and  that  Fry  was  not  bound?  In  our  opinion,  this  cannot  be 
done  without  violating  a  cardinal  rule  of  evidence.  It  is  very 
different  from  the  case  of  an  undisclosed  principal.  The  law 
makes  him  responsible  for  the  act  of  his  agent.  The  act  of 
the  agent  made  for  his  benefit,  and  within  the  scope  of  the 
authority  conferred  by  him,  is  his  act.  In  such  a  case,  parol 
evidence  may  be  resorted  to  to  show  that  by  reason  of  a  fact 
existing  at  the  time  the  contract  is  made,  not  known  to  one  of 
the  parties,  there  is  a  third  party,  for  whose  benefit  it  is  madOi 
who  is  bound  by  it.  The  relation  of  principal  and  agent  be- 
ing unknown  to  one  of  the  contracting  parties,  he  could  not 
make  an  election  at  that  time,  and  it  is  not  to  be  presumed 
that  he  intended  to  look  alone  to  the  agent,  should  it  subse- 
quently appear  that  the  contract  was  made  for  the  benefit  of 
another,  who  has  given  authority  for  its  execution.  The  uor 
disclosed  principal  may  sue  on  a  contract  made  for  him  ia 
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the  name  of  bis  .agent,  and  for  a  similar' reason  be  is  beld 
liable  to  be  sued.  But  we  apprehend  that  if  a  contract  in 
writing  should  expressly  declare  that  if  it  should  subsequently 
be  disclosed  that  a  party  signing  had  a  principal  such  princi* 
pal  should  not  be  bound,  no  evidence  would  be  admitted  to 
show  a  liability  contrary  to  such  express  terms. 

But  there  is  another  point  of  view  from  which  this  case 
must  be  considered.  The  efifort  in  the  court  below  was  to 
show  that  the  defendant  assumed  the  name  of  Fry  in  order  to 
make  the  contract  for  his  own  benefit  We  understand  the  law 
to  be,  that  when  a  party,  for  the  purpose  of  transacting  busi- 
ness, adopts  an  assumed  name,  whether  it  be  fictitious  or  the 
name  of  another,  he  is  bound  by  a  contract  made  in  that 
name.  In  Trueman  v.  Loder^  11  Ad.  &  £.  589,  Lord  Denman 
says:  ^* Parol  evidence  is  always  necessary  to  show  that  the 
party  sued  is  the  person  making  the  contract,  and  bound  by 
it.  Whether  he  does  so  in  his  own  name  or  in  that  of  another 
or  in  a  feigned  name,  or  whether  the  contract  be  signed  by 
his  own  hand  or  that  of  agent,  are  inquiries  not  different  in 
their  nature  from  the  question.  Who  is  the  person  who  has 
just  ordered  goods  in  a  shop?"  In  that  case,  the  principal 
bad  been  engaged  in  doing  business  in  the  name  of  his  agent, 
and  the  contract  was  signed  by  the  agent  in  his  own  name. 
See  also  MeUedge  v.  Boston  Iron  Co,^  59  Mass.  158;  51  Am. 
Dec.  59;  Brown  v.  Parker^  89  Mass.  337.  In  the  present  case, 
also,  the  name  is  not  a  fictitious  one.  It  is  the  name  of  a  real 
person.  But  the  contract  purports  to  bind  him  alone,  and 
upon  its  face  is  inconsistent  with  the  idea  that  the  defendant| 
in  signing  it,  may  have  intended  to  use  it  for  his  own  busi- 
ness name.  His  signature  as  agent  clearly  negatives  the  con- 
clusion that  any  such  construction  was  intended  to  be  put 
upon  it.  The  intention  of  the  parties  to  a  written  contract 
must  be  derived  from  the  writing  itself,  when  its  meaning  is 
clear.  Can  it  be  said  that  the  admission  of  parol  evidence  to 
show  that  the  contract  before  us  was  made  for  the  benefit  of 
defendant  and  was  intended  to  bind  him  does  not  violate  this 
rule?  We  think  not.  The  contract  clearly  shows  the  rela* 
tion  of  all  the  parties  to  it,  who  was  to  be  bound,  and  who 
was  not  to  be  bound,  and  its  legal  efifect  cannot  be  varied  by 
such  evidence. 

The  rule  is  further  illustrated  by  the  well-recogniied  rule 
that  although  in  case  of  an  undisclosed  principal  the  plaintiff 
may  show  there  was  a  principal,  in  order  to  bind  him,  yet  tho 
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agent  I0  not  permitted  to  prove  the  eame  fact,  in  order  to  fim 
himself  from  responsibility.  Such  a  contract  shows  clearly 
upon  its  face  that  he  is  bound,  and  the  law  will  not  permit 
him  to  show  the  contrary.  To  this  there  is  an  apparent,  bnt 
•not  a  real,  exception.  The  agent  may  show,  in  order  to  relieve 
himself  from  liability  upon  an  apparent  written  agreement, 
which,  if  real,  would  bind  himself  upon  its  face,  that  it  was 
agreed,  when  it  was  signed,  that  it  should  not  take  effect  as  a 
contract,  but  that  the  real  contract  was  an  unwritten  one, 
which  bound  only  his  principal.  In  other  words,  he  may 
show  that  the  writing  was  a  mere  colorable  transaction,  and 
was  understood  by  the  parties  to  be  not  a  contract  at  all,  and 
that  the  real  contract  was  not  in  writing,  and  bound  only  his 
principal:  Sogers  ▼.  Hadleyy  2  Hurl.  &  C.  227.  So  in  this 
case,  we  think  that  if  it  were  true  that  the  writing  offered  in 
evidence  was  understood  and  agreed  to  be  a  mere  colorable 
transaction,  intended  to  obscure  defendant's  real  connection 
with  the  contract,  and  if  he  really  purchased  the  pipe,  the 
plaintiff  could  have  recovered  upon  the  real  agreement  not- 
withstanding the  apparent  contract  entered  into  in  writing. 

If  the  plaintiff  had  alleged  and  proved  a  want  of  authority 
on  tl\e  part  of  the  defendant  to  make  the  contract  for  Fry, 
then,  also,  he  could  have  maintained  his  action  against  defend- 
ant But  even  in  that  case,  according  to  what  appears  to  us 
the  better  reason  and  the  weight  of  authority,  his  action  would 
have  been,  not  upon  the  contract  itself,  but  upon  the  implied 
warranty  or  for  the  deceit:  Barilett  v.  Tucker,  104  Mass.  336; 
6  Am.  Rep.  240;  Lander  v.  Castro,  43  Cal.  497;  Hall  v.  Cranr 
dall  29  Id.  667;  89  Am.  Dec.  64.  The  defendant  testified, 
in  effect,  that  he  had  authority  from  Fry  to  make  the  agree- 
ment for  him.  The  testimony  of  plaintiff  is  not  necessarily 
inconsistent  with  the  idea  that  he  did  have  such  authority, 
although  in  signing  the  agreement  he  may  have  acted  for 
himself. 

If  the  contract  had  been  signed  in  the  name  of  Fry  only,  it 
would  have  been  proper  to  have  permitted  it  to  be  read  to  the 
jury,  upon  proof  that  defendant  signed  it;  that  the  contract 
was  made  for  his  benefit,  and  that  he  assumed  the  name  of 
Fry  as  his  business  name  in  the  transaction.  But  the  writing 
was  inconsistent  with  the  theory  that  Fry's  name  was  used  as 
the  name  of  the  defendant,  and  therefore  did  not  establish  the 
plaintiff's  case,  and  should  have  been  excluded.  For  the  error 
in  admitting  it,  the  judgment  must  be  reversed. 
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In  order  for  defendant  to  have  availed  himself  of  the 
illegality  of  the  contract  as  a  defense,  he  should  have  pleaded 
it:  1  Chitty's  PL,  16  Am.  ed.,  506. 

If  the  plaintiff  could  have  maintained  his  action  upon  the 
written  contract,  four  years  not  having  elapsed  when  the  siiit 
was  brought,  the  statute  of  limitations  was  no  defense. 

The  other  questions  we  deem  unnecessary  to  consider. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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BhdgeU  v.  Sehaffer,  94  Mo.  662;  Manning  v.  Breanahan,  68  Mich.  684;  Stone 
T.  Brown,  116  Ind.  79;  MeOra^  t.  Burnee,  116  Id.  103;  In  re  Sharp,  78  GaL 
483;  Campbell  r.  WaiU,  77  Id.  250;  Harrie  v.  Frank,  81  Id.  281;  Latham 
V.  Sehall,  25  Neb.  535;  PHee  ▼.  Buchanan,  12  CoL  866;  Behpnuer  r.  Nordhp, 
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Mountain  Nai^lBank,  1  CoL  278;  9  Am.  Rep.  156,  and  note. 
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JvDGMiVT  HOT  BsvixwBD  WHBN  EviDXiiCB  CoMiuoiiNO .—  Where,  in  an 
action  against  a  railroad  company  for  damages  for  the  negligent  eaoape 
of  fire  from  its  engine,  the  evidence  ia  conflicting,  whether,  if  anch  engine 
waa  fumiahed  with  the  most  approved  appliances  to  prevent  the  escape 
of  fire  and  waa  carefally  operated  by  skillful  auii  experienced  men  the 
fire  could  have  escaped  in  the  manner  testified  to,  and  judgment  for  dam- 
ages ia  rendered,  it  will  not  be  revised  on  the  ground  that  it  is  not  sup- 
ported by  the  evidence. 

KA1LBOAD8  —  LxABiLiTT  fOK  FiRB.  — Where  a  fire  has  its  origin  from  sparks 
negligently  allowed  to  escape  from  a  railroad  company's  engine,  it  is  lia- 
ble in  damages,  no  matter  how  strenuous  efforts  may  have  been  after- 
wards made  by  the  company's  servants  to  extinguish  the  fire. 

Bailboadb — DuTT  TO  Pbbvbkt  and  Liabilitt  bob  Firbs.  ~  Railroad  com- 
panies are  not  only  required  to  exercise  a  high  degree  of  care  to  prevent 
the  kindling  of  fires  by  escaping  sparks  from  their  locomotives,  but  are 
also  under  obligation  to  extinguish  them  when  they  have  their  origin  in 
the  conduct  of  the  company's  business,  if  this  can  be  done  by  the  exer- 
cise of  ordinary  carei 
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Railboads— DuTT  TO  ExTiKoinaH  FiRis.  —  When  a  fir*  hai  boot  kmdled 
by  escaping  tparke  from  a  zmilroad  oompany't  locwmotiTe^  when  the 
ntinoet  care  hu  been  need  to  prevent  their  escape,  and  to  prevent  their 
kindling  when  they  do  escape,  the  company  is  still  under  duty  to  use 
ordinary  oare  to  eztingniah  the  fire,  no  matter  whether  it  arose  oa  the 
oompany's  right  of  way  or  on  oontignooa  land^  and  failnre  to  ezerose 
raoh  oare  as  the  eiroomstances  of  the  ease  indicates  to  a  pmdent  man  ss 
proper  gives  a  cause  of  action  for  injury  resulting.  In  such  case,  the 
question  of  due  diligence  in  extinguishing  the  fire  is  for  the  jury. 

PltBABivo  AKD  Pbactici — iNSTEiTenoiis.  —  A  charge  should  not  be  giTsn 
when  there  is  not  sufficient  evidence  to  fairly  raise  an  issue  of  fitet  to 
whioh  it  relates,  because  to  give  it  induces  the  jniy  to  believe  tfaat^  m 
the  opinion  of  the  oonrt^  there  is  such  evidence. 

WiUie^  Motif  and  BMinger.  for  the  appellant 
A.  B,  Buetell  and  F.  Charles  Humej  for  the  appellees. 

Stayton,  C.  J.  This  action  was  prosecuted  by  appellees  to 
recover  the  value  of  grass  and  other  property  charged  to  have 
been  destroyed  by  a  fire  which,  it  is  alleged,  was  caused  by 
sparks  and  fire  negligently  permitted  to  escape  from  one  of  ap- 
pellant's locomotives. 

It  is  further  alleged  that  the  servants  of  appellant  negli* 
gently  failed  to  extinguish  the  fire  when  it  originated,  although 
they  might  have  done  so  by  the  exercise  of  slight  diligence. 

The  cause  was  tried  before  a  jury,  and  resulted  in  a  verdict 
for  appellees,  on  which  a  judgment  was  entered. 

Appellee's  land  seems  to  have  been  situated  at  a  considerable 
distance  from  the  railway. 

The  great  weight  of  the  testimony  tends  to  show  that  the 
locomotive  from  which  it  is  claimed  fire,  escaped  was  fur- 
nished with  the  most  approved  appliances  to  prevent  the 
escape  of  fire,  and  that  it  was  carefully  operated  by  an  experi- 
enced and  skillful  engineer  and  fireman,  but  there  was  testi- 
mony tending  to  show  that  fire  could  not  have  escaped,  as 
witnesses  testified  it  did,  had  the  appliances  to  avoid  its  escape 
been  such  as  appellants  contends  they  were. 

The  judgment,  therefore,  cannot  be  revised  on  the  ground 
that  it  is  not  supported  by  evidence. 

The  court  below  more  than  once  instructed  the  jury  that  ap- 
pellees were  not  entitled  to  recover  unless  the  fire  had  its  origin 
in  the  negligence  of  appellant  or  its  servants. 

Two  of  the  charges  given  were  as  follows: — 

'^Railroads  are  authorized  and  allowed  by  law  to  ran  trains 
upon  their  tracks  propelled  by  steam  generated  by  fire,  and 
they  are  authorized  to  use  all  reasonable  means  which  will  per- 
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fluit  them  to  cany  out  the  purposes  for  which  they  were  created. 
They  are  permitted  to  use  fire  in  their  furnaces,  and  are  not  to 
be  restricted  in  their  operation  or  held  to  liability  because 
•parks  of  fire  may  be  emitted  from  their  engines.  They  are 
lequired  to  keep  their  engines  in  good  order,  and  skillfully  and 
earefully  handled,  and  to  use  and  keep  in  good  order  such  ap- 
pliances as  the  experience  of  practical  railroad  men  determine 
are  among  the  best  to  prevent  the  escape  of  sparks  and  fire^ 
and  to  prevent  the  accumulation  of  combustible  material  on 
their  right  of  way.  And  they  are  not  required  to  do  any  more. 
If  no  appliances  are  invented  which  will  prevent  the  escape  of 
sparks  and  fire,  and  at  the  same  time  allow  sufficient  steam  to 
be  generated  to  properly  propel  their  trains,  then  they  are  only 
required  to  use  such  appliances  as  are  cQUsidered  among  the 
best  by  railroad  experts. 

*'If  the  jury  believe,  from  th^  evidence,  that  the  engine  at  the 
time  of  the  fire  was  in  good  order,  and  skillfully  handled  by 
competent  employees,  and  that  it  was  supplied  with  appliances 
that  are  considered  among  the  best  by  practical  railroad  men 
to  prevent  the  escape  of  sparks  and  fire,  and  that  said  appli- 
ances were  in  good  order,  and  that  the  servants  and  employees 
of  defendant  in  charge  of  the  train  did  not  negligently  permit 
the  escape  of  sparks  or  fire  therefrom,  and  that  there  was  no 
accumulation  of  cpmbustible  material  on  the  right  of  way  in 
which  the  fire  could  start,  they  will  find  for  the  defendant, 
even  though  they  may  believe  that  the  fire  was  caused  by 
•parks  from  the  locomotive." 

The  court,  however,  gave  the  following  charge:  "If  you  be- 
lieve, from  the  evidence,  that  fire  from  defendant's  engines  or 
appliances  caused  the  burning  of  plaintiff's  and  intervener's 
property,  and  that  the  employees  of  defendant  saw  the  fire 
after  its  starting,  and  if  you  believe,  from  the  evidence,  that 
they  could  have  extinguished  it  by  diligence,  and  if  you  be- 
lieve that  they  were  guilty  of  negligence  in  not  extinguishing 
it,  then  such  negligence  of  the  employees  would  be  imputed  to 
the  defendant  company,  and  make  it  liable  for  damages." 

It  is  contended  that  it  was  error  to  give  this  charge,  and  the 
proposition  is  made  that  'Hhe  company  was  not  liable  because 
of  any  negligence  on  the  part  of  its  employees  in  extinguish* 
ing  the  fire  or  in  failing  to  do  so,  unless  it  was  an  undisputed 
fact  that  the  fire  was  started  through  negligence  on  the  part  of 
the  defendant  company." 

If  the  fire  had  its  origin  in  the  negligence  of  appellant,  it 
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would  be  liable,  whether  its  eeryante  made  effort,  however 
■trenuoae,  afterwards  to  extinguish  it 

There  is  some  conflict  of  authority  as  to  whether  it  is  n^li* 
gence  in  a  railway  company  to  omit  the  extinguishment  of  a 
fire  having  its  origin  in  the  careful  prosecution  of  its  business. 

In  Kenney  v.  Hannibal  &  SU  J.  R.  R.  Co.,  63  Mo.  99,  it  was 
held  that  if  a  railway  company's  servant  saw  a  fire,  and  by 
the  exercise  of  reasonable  care  might  have  extinguished  it, 
their  failure  to  do  so  would  render  the  company  liable,  not- 
withstanding the  fire  had  its  origin  in  the  careful  management 
of  the  business  of  the  company. 

The  same  case  again  coming  before  that  court,  the  former 
decision  was  pronounced  o6itar,  and  a  diflerent  rule  estab- 
lished: 70  Mo.  256.  . 

In  disposing  of  the  question,  the  court  said:  ^'  We  hold  that 
the  company  is  not  liable  because  its  servants  neglected  to  ex- 
tinguish the  fire  when  they  discovered  it  on  the  track.  It  was 
their  duty  as  citizens  to  prevent  the  spread  of  the  fire,  and  by 
their  conduct  on  the  occasion,  as  testified  to  by  one  of  their 
number,  they  manifested  a  cruel  and  brutal  indifierence  to  the 
destruction  of  a  neighbor's  property,  but  it  was  not  in  the  line 
of  their  employ ment,  and  was  no  more  their  duty  to  extinguish 
the  fire  than  that  of  any  other  person  who  saw  it.  .  •  •  •  If 
not  liable  for  the  origin  of  the  fire,  he  [the  master]  cannot  be 
held  so  on  account  of  the  neglect  of  a  social  duty  by  persons 
in  his  employment,  in  a  buMness  not  connected  with  the  origin 
of  the  fire,  or  imposing  any  duty  to  extinguish  it  in  addition 
to  that  which  every  citizen  owes  to  society." 

It  may  be  that  the  inquiry  in  such  a  case  is,  not  what  was 
within  the  line  of  the  servant's  employment,  but  what  was 
within  the  line  of  the  master's  duty,  and  what  was  it  under 
obligation  to  make  within  the  line  of  the  servant's  employment. 

To  assume  that  a  railway  company  is  not  liable  for  the  ori- 
gin of  a  fire  caused  by  sparks  from  a  locomotive  having  the 
most  approved  appliances  to  prevent  the  escape  of  fire,  con- 
trolled by  most  careful  and  competent  men,  and  on  a  right  of 
way  free  from  combustible  material,  is  to  assume,  as  matter  of 
law,  that  negligence  cannot  co-exist  with  these  things;  that 
a  railway  company  that  has  in  so  far  used  due  care  has  dis- 
charged its  whole  duty,  and  is  under  no  further  obligation  to 
do  more  for  the  protection  of  property  along  its  line,  or  near 
to  it,  from  fire  that  may  escape  from  its  engines,  although 
might  be  done  by  the  exercise  of  but  little  more  care* 
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The  court  of  appeals  of  Maryland  seems  to  have  held  that 
the  exercise  of  the  care  specified  in  the  two  charges  first-aboye 
quoted  woald  absolutely  relieve  a  railway  company  from  lia* 
bility  for  an  injury  resulting  from  the  escape  of  fire  from  an 
engine,  and  that  no  obligation  whatever  rested  upon  a  railway 
company  to  extingiiish  a  fire  caused  by  the  escape  of  sparks 
from  a  locomotive  operated  under  such  conditions:  BaUimare 
€te.  R.  R.  Co.  y.  ShipUy^  89  Md.  254. 

The  cases  to  which  we  have  referred  were  probably  cases  in 
which  the  owners  of  the  land  on  which  the  fires  occurred  had 
been  compensated  for  the  right  of  way  through  condemnation 
proceedings,  or  otherwise,  into  which  had  entered  the  item  of 
increased  risk  of  fire  from  the  construction  and  operation  of 
the  railroad  in  a  careful  manner.  In  some  of  the  states,  this 
item  of  increased  risl(  is  taken  into  consideration  in  ascertain- 
ing the  damages  in  condemnation  proceedings,  and  this  has 
sometimes  been  given  as  a  reason  why  the  exercise  of  the 
care  stated  in  the  two  charges  before  referred  to  should  re- 
lieve a  railway  company  from  further  duty  to  provide  against 
injuries  resulting  from  fires  caused  in  the  conduct  of  their 
busines^s. 

It  would  seem  even  in  such  cases,  in  the  absence  of  some 
settled  rule  of  law  prescribing  the  specific  acts  of  care  incum- 
bent on  a  railway  company,  and  with  reference  to  which  con* 
demnation  or  other  proceeding  to  acquire  right  of  way  may  be 
presumed  to  have  been  conducted,  that  the  true  rule  would  be* 
that  a  railway  company  would  be  liable  for  an  injury  from 
fire  resulting  from  the  failure  of  the  company  to  use  due  care 
under  the  circumstances  of  a  given  case;  for  while  *'  the  com- 
pany has  paid  for  its  right  of  way  and  for  all  the  inconve- 
niences which  are  likely  to  result  from  the  construction  and 
use  of  its  road,  this  does  not  cover  all  sorts  of  damages,  •  .  •  • 
and  it  cannot  cover  damages  arising  from  negligence,  for  the 
law  never  anticipates  this  in  assessing  damages,  and  it  never 
allows  people  to  purchase  a  general#indemnity  for  careless- 
ness ":  Huyeit  v.  Philadelphia  etc.  R.  R.  Co.,  23  Pa.  St.  374. 

In  some  of  the  states,  it  is  held  to  be  the  duty  of  a  railway 
to  extinguish  a  fire  having  its  origin  in  the  conduct  of  the 
company's  business,  if  this  can  be  done  by  the  exercise  of  or- 
dinary care,  and  the  inquiry  as  to  whether  this  duty  arises  in 
all  cases,  or  only  in  cases  in  which  the  fire  originated  through 
the  company's  negligence,  seems  not  to  have  been  deemed  im- 
portant: Rolke  y.  Chicago  etc.  R'y  Co.,  26  Wis.  638;  Erd  r. 
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Chicago  etc.  Ry  Co,,  41  Id.  66;  Ban  y.  Chicago  etc.  Ry  Co.,  28 
HI.  1;  81  Am.  Dec.  264. 

If  the  injury  from  fire  escaping  from  a  locomotive  be  nn- 
ayoidable«  the  business  of  operating  them  being  lawful,  no 
damages  can  be  recovered  for  a  loss  thus  occurring,  unless  this 
general  rule  be  controlled  by  some  constitutional  provision; 
but  if  the  fire  have  its  origin  in  the  negligence  of  the  com- 
pany, or  without  negligence,  but  in  the  conduct  of  its  business, 
then  we  do  not  see  that  it  would  not  be  the  duty  of  the  com- 
pany  in  the  one  case  as  much  as  in  the  other  to  use  proper 
care  to  prevent  injury  to  others. 

The  rule  that  a  railway  company  owes  no  duty  looking  to 
the  safety  of  property  of  persons  situated  on  or  near  to  its  line 
other  than  to  use  a  high  degree  of  care  to  prevent  the  kindling 
of  fires  through  the  escape  of  fire  from  their  engines,  seems  to 
OS  a  narrow  rule. 

The  business  is  conducted  for  the  benefit  of  the  company, 
'  and  is  of  great  advantage  to  the  public;  but  there  is  no  hard- 
ship in  requiring  them  not  only  to  use  a  high  degree  of  care 
to  prevent  the  kindling  of  fires,  but  to  extinguish  them  when 
they  have  their  origin  in  the  conduct  of  the  company's  busi- 
ness, if  this  can  be  done  by  the  exercise  of  ordinary  care. 

Every  person  has  the  right  to  kindle  a  fire  on  his  own  land 
for  any  lawful  purpose,  and  if  he  uses  reasonable  care  to  pre- 
vent its  spreading  and  doing  injury  to  the  property  of  others, 
no  just  cause  of  complaint  can  arise;  yet,  although  ''the  time 
may  be  suitable  and  the  manner  prudent,  if  he  is  guilty  of 
negligence  in  taking  care  of  it,  and  it  spreads  and  injures  the 
property  of  another  in  consequence  of  such  negligence,  he  is 
liable  in  damages  for  the  injury  done.  The  gist  of  the  action 
is  negligence,  and  if  that  exists  in  either  of  these  particulars, 
and  injury  is  done  in  consequence  thereof,  the  liability  at- 
taches, and  it  is  immaterial  whether  the  proof  establishes 
gross  negligence  or  only  a  want  of  ordinary  care  on  the  part 
of  the  defendant:  Bachtlder  v.  Keagan,  18  Me.  38;  Barnard 
V.  Poor,  21  Pick.  380;  Tourtellot  v.  Roaebrook,  11  Met.  462"; 
Hewey  v.  Nourse,  54  Me.  259;  Higgins  v.  Dewey ,  107  Mass. 
494;  9  Am.  Rep.  63. 

If  one  who  had  kindled  a  fire  on  his  own  land  should  see  it 
spreading  under  the  influence  of  a  strong  and  unexpected 
wind  without  which  it  would  not  have  spread,  should  then  use 
every  possible  effort  to  extinguish  it  before  it  reached  the  line 
of  his  own  land,  but  be  unable  to  do  so,  could  he  then  ceaS9 
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his  eflTorts,  and  be  heard  to  say  that  he  had  discharged  the^ 
entire  duty  cast  upon  him  by  law  and  the  clearest  principles 
of  right,  and  was  not  liable  for  the  destruction  of  his  neigh* 
bor's  hoose  or  bam  by  the  fire  of  his  own  kindling  if  it  ap- 
peared that  by  ordinary  diligence  he  could  have  arrested  the- 
fire  soon  after  it  crossed  his  own  line,  and  before  it  seriously 
injured  his  neighbor?  We  think  not;  for  having  put  in  mo- 
tion the  destructive  element,  nothing  short  of  the  exercise  of 
due  care  to  prevent  injury  from  it  ought  to  relieve  him  from 
responsibility.  He  could  not  be  heard  to  say  that  the  limit  of 
his  obligation  was  fixed  by  and  as  narrow  as  the  boundariea 
of  his  land. 

A  failure  under  such  circumstances  to  follow  the  fire  acrosa 
the  line  between  him  and  his  neighbor,  and  to  extinguish  it 
whenever  he  could,  could  not  be  said  to  be  only  the  neglect  of 
a  social  duty. 

If  this  be  true  as  to  an  individual  who  in  the  exercise  of 
the  highest  care  has  kindled  a  fire  on  his  own  land  for  a  lawful 
purpose,  and  who  has  no  suspicion  that  thereby  his  neighbor'e 
property  is  imperiled,  what  must  be  the  rule  with  a  railway 
company  claiming,  as  all  do,  that  the  business  it  is  conducting 
is  necessarily,  when  conducted  with  the  utmost  care,  attended 
with  danger  to  property  along  its  line  ? 

The  very  groundwork  on  which  the  two  charges  given  by 
the  court,  and  together  before  quoted,  stand,  is,  that,  to  conduct 
the  business  of  such  companies  successfully,  they  must  uso 
fire  in  engines,  from  which,  with  the  use  of  the  highest  care, 
fire  will  sometimes  escape,  and  property  through  this  be  de- 
stroyed. 

The  cases  show  that  it  is  not  important  whether  the  origin 
of  a  fire  be  in  negligence,  and  that  liability  exists  on  the 
ground  that  the  failure  to  use  proper  care  to  prevent  tho 
spread  of  fire  lawfully  kindled  is  negligence  as  clearly  as  is 
an  originally  unlawful  kindling  from  which  injury  to  anot&er  • 
results. 

The  kindling  of  a  fire  by  the  escape  of  sparks  or  coals  from 
an  engine  when  the  utmost  care  has  been  used  to  prevent  their 
escape,  and  to  prevent  their  kindling  when  they  do  escape, 
whether  the  fire  arise  on  the  company's  right  of  way  or  on 
contiguous  lands,  cannot  be  more  lawful,  or  the  obligation  to 
extinguish  less,  than  is  it  when  done  by  an  individual  on  his 
own  land;  and  it  cannot  be  said,  without  doing  violence  to  rea- 
son and  right,  that  as  high  an  obligation  does  not  rest  on  a 
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railway  company  to  extinguish  a  fire,  when  kindled  under  such 
eircnmstances,  as.rests  on  the  owner  of  land  when  fire  lawMly 
kindled  by  him  spreads. 

The  kindling  in  the  one  case  is  absolutely  lawful,  while  in 
the  other  it  is  lawful  by  permission,  if  due  care  be  used  to 
oontrol  it,  on  the  theory  that  engines  on  railways  cannot  be 
operated  successfully  without  some  danger  of  scattering  fire. 
'  Without  entering  into  any  discussion  as  to  the  degree  of  care 
a  railway  company  should  use  to  extinguish  a  fire  caused  by 
the  escape  of  fire  from  its  engines,  we  feel  constrained  to  hold 
that  the  duty  does  exist,  however  careful  such  companies  may 
be  to  prevent  the  escape  of  fire  from  their  engines,  and  that  the 
Cfldlure  to  exercise  such  care  as  the  circumstances  of  a  given 
case  would  indicate  to  a  prudent  man  was  proper  will  give 
cause  of  action  for  an  injury  resulting. 

Some  of  the  courts  to  whose  decisions  we  have  referred  have 
held  that  specific  acts  of  diligence  were  or  were  not  required, 
but  we  are  of  the  opinion  that  whether  due  diligence  has  been 
used  in  a  given  case  is  a  question  of  fact 'to  be  passed  upon 
by  the  court  or  jury  trying  a  cause,  when  there  is  evidence  on 
which  such  an  issue  fairly  arises. 

We  are  of  opinion,  however,  looking  to  the  evidence,  that 
the  charge  would  have  authorized  a  verdict  in  favor  of  appel- 
lees for  the  failure  of  appellants'  servants  to  do  what,  under 
the  evidence,  there  is  no  reason  to  believe  they  could  have 
done. 

The  charge  was  evidently  drawn  with  reference  to  the  posi* 
tion  of  employees  of  appellant  to  the  fire  at  the  time  it  com* 
menced,  and  not  with  reference  to  the  general  duty  of  appellant; . 
and  the  appellee,  with  a  knowledge  of  their  position  and  of 
the  surroundings  which  tended  to  spread  the  fire  rapidly, 
which  he  obtained  fropi  the  other  testimony,  was  evidently  of 
opinion  that  the  employees  could  not  have  arrested  the  spread 
•  of^the  fire,  and  such  was  the  general  tenor  of  the  testimony. 

A  charge  should  not  be  given  when  there  is  not  sufficient 
evidence  fairly  to  raise  an  issue  of  fact  to  which  it  relates;  for 
the  giving  of  a  charge  under  such  circumstances  induces  a 
jury  to  believe  that  in  the  opinion  of  the  court  there  is  such 
evidence. 

It  may  be  that  the  finding  of  the  jury  would  have  been  the 
same  had  the  charge  complained  of  not  been  given;  but  thia 
we  cannot  know,  and  because  the  court  gave  it^  the  judgment 
will  be  reversed,  and  the  cause  remanded. 
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In  3iU$0Mri  Paqfic  Ity  Co.  t.  Donaldson,  73  Tex.  124,  tbe  aoHon  wm  based 
apon  the  same  ground*,  and  the  facts  inTolved  were  the  same  as  in  the  prin* 
cipal  case.  The  company  relied  npon  the  defense  tliat  it  used  the  most  ap- 
prored  appliances  to  prevent  fires,  and  employed  the  most  skillful  servants. 
At  the  trial,  a  witness,  after  testifying  to  these  facts,  stated,  over  the  objeo* 
tion  of  the  company,  that  there  was  a  fire  at  a  place  named  Dickinson  on  or 
about  the  same  day,  and  that  fires  at  or  near  that  place  were  of  frequent  oo- 
enrrenoe.    The  witness  then  testified  that  the  fire  at  Dickinson  had  its  on* 

■ 

gin  in  sparks  escapiDg  from  one  of  the  company's  locomotives,  though  nol 
from  the  one  from  which  it  was  claimed  the  fire  in  question  originated.  The 
court  holds  that  this  evidence,  in  so  far  as  it  had  a  tendency  to  rebut  the  de« 
fense  set  up  by  the  company,  was  admissible,  but  such  of  the  evidence  as 
referred  to  fires  generally,  not  shown  to  have  started  soon  after  the  com- 
pany's engines  passed,  or  to  have  resulted  from  the  escape  of  fire  from  such 
engines,  was  irrelevant,  and  should  have  been  excluded.  The  evidence  waa 
clear  that  the  fire  in  question  had  its  origin  in  sparks  escaping  from  a  certain 
engine  on  the  company's  road,  but  was  conflicting  as  to  whether  this  engme 
was  equipped  with  complete  and  perfect  appliances  to  prevent  the  escape  of 
fire,  with  competent  and  careful  men,  and  whether  the  roadway  was  free 
fr  )m  combustible  matter;  and  the  court  held  that  the  issue  of  negligence  in 
the  company  in  causing  the  fire  should  have  been  submitted  to  the  jury. 
The  evidence  on  the  question  whether  the  employees  of  the  company  could 
have  extinguished  the  fire  was,  that  two  of  its  section-hands  were  at  work 
on  the  line  of  the  road  about  half  a  mile  from  the  place  where  the  fire  began; 
that  it  spread  rapidly,  was  in  high  grass,  and  that  the  company  was  unable 
to  extinguish  it;  that  the  section-foreman  was  one  of  the  men  nearest  the  fire 
when  it  started,  and  that  he  ti'ied  to  extinguish  it;  that  the  road-master 
'was  passing  on  a  train  when  he  discovered  the  fire,  and  gave  orders  to  the 
section-foreman  to  extinguish  it,  if  possible.  On  this  evidence,  the  following 
charges  given  by  the  court  were  complained  of:  — 

'*  If  you  believe,  from  the  evidence,  that  the  defendant  company's  engine 
or  applianoes  set  fire  to  the  grass,  and  was  thus  communicated  to  and  de* 
■troyed  plaintiff's  property,  and  that  the  employees  of  defendant  were  guil^ 
of  negligence  in  not  extinguishing  the  fira,  then  the  plaintiff  would  be  enti* 
tied  to  recover  his  damages  from  the  defendant  company. 

,"  In  determining  whether  or  not  the  employees  of  defendant  were  guilty 
of  negligence  in  not  extinguishing  the  fire,  you  must  look  to  all  the  facts  and 
circumstances  to  determine  whether  or  not  they  were  guilty  of  negligence  in 
not  extinguishing  the  fire,  and  whether  they  could  have  extinguished  the  fire 
bat  for  their  negligence. 

"Negligence  on  part  of  the  employees  of  defendant  who  were  not  on  the 
trains  is  the  absence  of  .such  care  and  prudence  as  persons  of  ordinary  care 
would  have  observed  under  similar  circumstances." 

In  passing  upon  the  correctness  of  these  charges  the  court  said: — 

''It  will  be  observed  that  these  charges  do  not  relate  to  the  general  duty 
o^  a  railway  company  to  extinguish  a  fire  originating  from  sparks  or  ooals 
escaped  from  an  engine,  and  to  its  liability  for  the  failure  to  use  due  care  in 
tiiis  respect^  but  to  the  liability  of  the  company  on  account  of  the  failure  ol 
•ome  of  its  servants  to  extinguish  the  fire,  if  they  could  have  done  so  by  the 
exercise  of  that  degree  of  care  persons  of  ordinary  prudence  would  have  ob- 
•erved  under  like  eiroumstances. 

"The  first  and  second  paragraphs  of  the  charge  complained  of  were  oor- 
Mot^  and  the  third*  in  so  far  as  it  defined  negUgenoe  of  appellant's  serfaati 
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Bdt  on  tniniy  wm  oorreet,  and  if  applied  to  those  on  trains  would  not  bava 
bew  acronaoiUp  their  duties  to  the  pnblio  being  always  oonsidsrad;  bat  aa  ta 
the  last  the  ebarge  was  silent. 

"The  ooort  probably  intended  to  exdnde  the  idea  that  appaDant  would  be 
liable  for  the  failore  fd  its  aervants  engaged  in  opeifating  trains  to  «ztingai8h 
the  fire,  and  if  the  oharge  was  so  nnderstood,  appellant  has  no  ground  to 
complain  of  the  form  ol  the  charge;  but  we  are  of  the  opinion  that  the  evi- 
dence did  not  justify  a  charge  which  permitted  the  jury  to  find  that  appellant 
was  guilty  of  negligence  in  that  its  servants  not  on  trains  did  not  extinguidk 
the  fire." 

On  the  question  of  the  duty  of  a  railroad  company  to  extinguish  fires,  law- 
fully kindled  by  escaping  sparks  from  its  locomotives,  without  negligence, 
and  its  liability  for  failure  to  use  reasonable  and  ordinary  care  in  so  doin^ 
the  principal  case  was  followed  and  approved;  but  for  the  reasons  given,  the 
Judgment  in  the  case,  which  was  for  plaintiff  below,  was  reversed. 

RxviBW  or  EviDKNOE  BY  THE  APPELLATE  GouRT.  —  The  general  rule  ii^ 
that  the  appellate  court  will  not  review  the  findings  of  the  jury,  or  of  the 
court  acting  as  a  jury,  when  such  findings  are  based  upon  conflicting  CTidence: 
Peacock  v.  Boyle,  41  Kan.  492;  Chxty  v.  Winder,  77  CaL  625;  Bemheim  v. 
Chruua,  76  Id.  667;  Iron  Mt.  Bank  v.  Armstrong,  92  Mo.  265;  Wealem  dc 
E.  JL  V.  Mathis,  77  Ga.  4S8;  Paden  v.  Bellman,  87  Ala.  576;  Hdbron  v. 
Oravea,  78  CaL  380;  Comptoir  D'Bacompte  de  Paris  ▼.  Dretbaeh,  78  Id.  15; 
Bapid  T.  B'y  Co,  v.  Fox,  41  Kan.  715;  Dajfton  v.  Dayton,  68  Mich.  437;  UU- 
man  t.  McCormiek,  12  Cal.  503;  Park  Co.  v.  Jefferson  Co.,  12  CoL  685;  Har- 
wy  T.  Ouiraud,  12  Id.  688;  Lul/te  v.  LvHie,  12  Id.  429;  Sylvester  v.  Blaney,  12 
Id.  206;  Afahan  v.  Wood,  79  Cal.  258;  Wolf  v.  Brass,  72  Tex.  133;  DaUu^v, 
Bennett,  77  Iowa,  140;  Angel  v.  BWnf,  25  Neb.  695;  Barnum  v.  Bridges,  81 
CaL  604;  Harris  v.  Frank,  81  Id.  280;  Railway  v.  Con^,  51  Ark.  324;  for 
the  weight  of  evidence  is  not  for  the  appellate  court  to  determine:  Joseph  v. 
Kronenberger,  120  Ind.  495;  Bamiltoii  v.  Hawley,  120  Id.  '602;  Bund  v. 
Sprague,  117  Id.  456;  Atchison  etc  R.  R.  Co.  v.  Sdineider,  127  IlL  146;  Dur- 
reU  ▼.  Hart,  25  Neb.  610;  Stephenson  v.  Ravenserqfl,  25  Id.  678;  and  if  there 
is  any  evidence  to  sustain  the  findings  of  the  lower  court,  they  will  not  be 
disturbed  on  appeal:  In  re  Rose,  80  ()aL  167.  In  CSalifornia,  on  an  appeal 
from  a  judgment  not  taken  within  sixty  days  after  the  rendition  thereof, 
there  can  be  no  review  of  the  evidence:  McOrath  v.  Hyde^  81  Id.  38;  Green, 
wood  V.  Adams,  80  Id.  75;  Turner  ▼.  Reynolds,  81  Id.  214;  and  never  can  the 
evidence  in  a  civil  case  be  reviewed  on  appeal  where  there  is  no  specification 
in  the  transcript  raising  the  question:  Belcher  r.  Murphy,  81  Id.  40.  But  in 
the  absence  of  any  evidence  to  sustain  a  verdict,  a  judgment  rendered  thereon 
should  be  reversed:  Wwtdrvff  t.  WkUe,  25  Neb.  745;  so  where  the  verdict  is 
beyond  question  against  the  evidence,  a  new  trial  should  be  granted:  Riiberis 
T.  Crowlsy,  81  Ga.  429;  JftOer  v.  WKiU,  23  Fla.  301;  HouJH  v.  Baldwin,  78 
Cal.  410. 

Railroads — LiABiLrrTTOR  Fire:  See  Metagar  v.  Chieagoete.  R'y  Co.,  76 
Iowa,  387;  14  Am.  St.  Rep.  224,  and  note;  Laird  v.  Railroad,  62  N.  H.  254; 
13  Am.  St.  Rep.  664,  and  note;  Unhn  Pac  R*y  Co.  v.  De  Busk,  12  CoL  294; 
13  Am.  St.  Rep.  221,  and  note;  Oulf  etc,  R'y  Co.  v.  Benson,  69  Tex.  407;  6 
Am.  St.  Rep.  74,  and  note;  extended  note  to  Butroughs  v.  Bousatonic  B,  A 
Co.,  38  Am.  Deo.  70-79. 

Practioe  —  iNSTRUcriONa  —  It  is  proper  for  the  court  to  refuse  instruo* 
tiona,  though  abstractly  correct,  which  do  not  apply  to  any  tiiewy  of  the 
as  established  by  the  evidence:  Stumors  v.  Shaw,  68  Md.  11;  6  Am.  Si 


March,  1889.]    Galveston  etc.  R'y  Co.  «.  Garrett.        781 

iUp.  412;  EwmtMe  etc  R.  R.  Co.  ▼.  Ouyttm,  115  Ind.  450;  7  Am.  St  Rep. 
458;  TiOeif  r.  Bnierpri^  etc  Co.,  127  lU.  458;  Kinsley  v.  Morw,  40  Kan.  677; 
Miner  r.  Vedder,  Otf  Mich.  101;  In  re  BrUwalUr,  72  CaL  107;  8taU  v.  Slin- 
Herkmdt  19  Not.  135;  Niantic  Coal  Co.  t.  Leonard^  12^  HI.  216;  Merchant 
HcOky.  Block,  86  Tenn.  392;  6  Am.  St.  Eep.  847:  Bemo  r.  SoiUhwarth,  71 
Tex.  765;  10  Am.  St.  Rep.  814;  PeopU  v.  Lung  Yum  Otm,  77  CaL  636;  Furr 
▼.  JBitOemm^  80  Ga.  661;  oasM  ooUeoted  in  note  to  Farieh  r.  Beigle,  62  Am. 
Dm.  688. 


Oalybston,  Hareisburq,  and  San  Antonio  Rail- 
way Company  v.  Garrett. 

[TS  TBZAB,  a6Z] 

MjoenBtL  AVD  Suvakt  —  Duty  to  Furnish  Satb  Machinkrt.  —  Thon^ 
a  railwaj  company  need  not  fnmich  iti  employee  with  the  best  and 
meet  improved  machinery,  still  it  moat  use  reasonable  oare  in  famish- 
ing him  with  each  as  is  reasonably  safe,  snitable,  and  adapted  to  the 
work  to  be  performed.  If  the  company,  by  negligence,  fails  to  furnish 
snch  machinery  and  appliances,  by  reason  of  which  the  employee,  in  the 
discharge  of  his  duty,  ignorant  of  defects  therein,  and  not  chargeable 
with  notice,  actual  or  constructive,  thereof,  and  exercising  ordinary 
care,  is  injured,  the  company  is  liable  in  damages. 

IIastsb  and  Servant  —  Duty  to  Warn  Emflotks  or  Dstkctivb  Ma- 
OHINRRT.  —  When  a  railway  employee  does  not  know  of  a  defect  in 
machinery  famished  him  by  the  company,  and  could  not  have  ascer- 
tained it  1^  the  use  of  ordinary  care,  while  the  company  does  know  of 
it,  or  is,  under  the  circumstances,  chargeable  with  such  knowledge,  it  is 
bound  to  warn  the  employee,  or  respond  in  damages  if  he  is  injured. 

Mastkr  and  Servant  —  Dutt  to  Warn  £mployrs  or  DRriOTivR  Ma- 
OHINRRT  OR  Un USUAL  RuK.  —  A  railway  employee  has  a  right  to  as- 
sume that  the  machinery  furnished  him  by  the  company  is  safe,  suitable, 
and  adapted  to  the  service  in  which  it  and  he  are  employed.  He  as- 
sumes only  the  risks  ordinarily  incident  to  his  employment,  and  such  as 
he  knows  to  exist,  or  may  know  by  the  exercise  of  ordinary  care;  and 
if  a  defeot  in  the  machinery  or  an  uncommon  risk  exists,  known  to  the 
company,  bat  not  known  to  him  by  the  exercise  of  ordinary  care,  and 
of  which  he  is  not  warned,  the  company  most  respond  in  damages,  in 
ease  of  injury  to  him  through  such  defect  or  risk. 

Appeal  from  a  judgment  for  three  thousand  five  hundred 
dollars  in  favor  of  the  appellee,  as  damages  for  personal  inju- 
riesy  in  having  three  fingers  crushed,  while  in  the  employ  of 
the  appellant^  under  the  circumstances  detailed  in  the  opin* 


W.  K  ShaWy  for  the  appellant. 

OMthwaUe  and  Evnng^  for  the  appellee. 

CoLLARD,  J.    There  is  an  implied  tcon tract  on  the  part  of  a 
cailway  company  to  furnish  its  employees  reasonably  safe  and 
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saitable  machineiy, — not  the  best  and  most  improved,  but 
such  as  is  reasonably  safe  and  adapted  to  the  work  to  be  per- 
formed. It  is  bound  to  ordinary  care  in  this  respect:  Beach 
on  Contributory  Negligence,  sees.  124, 125. 

If  the  company  by  negligence  fail  to  furnish  such  machinery 
and  appliances,  by  reason  of  which  its  employee,  in  the  die- 
charge  of  his  duty,  ignorant  of  the  defect,  and  not  charge- 
able with  constructive  notice  of  it,  and  at  the  time  exercising 
due  care,  is  injured,  the  company  would  be  liable.  If  the 
employee  does  not  know  of  the  defect,  and  could  not  have 
ascertained  it  by  ordinary  care,  and  the  company  does  know 
of  it,  or  is,  under  the  circumstances,  chargeable  with  such 
« knowledge,  it  is  required  to  warn  the  servant:  Authorities  at 
close  of  the  opinion.  The  law  is  the  same  where  there  is  any 
superadded  risk  not  usual  to  the  employment. 

The  plaintiff  was  a  brakeman  on  freight  trains  of  defendant, 
had  been  so  six  or  seven  months,  when  he  was  injured  while 
coupling  a  box-car  to  a  locomotive.  He  engaged  to  serve  as 
a  brakeman  on  a  freight  train:  The  locomotive  in  use  at  the 
time  was  intended  for  a  passenger  train^^having  a  coupling 
apparatus  with  an  attachment  commonly  called  a  *^goose- 
neck,"  which,  when  used  on  freight  trains,  was  a  useless 
attachment,  and,  according  to  plaintiff's  eviderfce,  was  very 
dangerous  to  the  employee  in  the  act  of  coupling.  Defendant 
had  several  of  these  locomotives  equipped  with  this  attach- 
ment on  the  division  of  the  road  where  plaintiff  was  em- 
ployed, and  some  without  it,  provided  with  the  ordinary 
coupling  apparatus  used  on  freight-train  locomotives, — some 
of  defendant's  witnesses  testifying  to  as  many  as  five,  others 
to  only  three,  and  plaintiff's  witnesses  not  more  than  two, 
with  the  ''goose-neck"  appliance  in  operation  at  one  time  on 
the  division.  And  it  may  be  fairly  deduced  from  evidence 
offered  by  plaintiff  that  these  appliances  were  broken  off  or 
taken  off  of  all  these  engines  but  one,  the  one  causing  the 
accident,  before  plaintiff  was  hurt.  Plaintiff  himself  swore 
that  he  had  never  before  seen  one  of  these  appliances  on  de- 
fendant's freight-train  locomotives,  was  not  informed  and  did 
not  know  they  were  in  use,  and  while  he  was  in  the  service 
had  always  worked  with  the  ordinary  locomotive  furnished 
with  the  simple  draw-head  coupling  apparatus.  It  was  in 
proof  that  the  coupling  with  the  ''goose-neck"  appliance  is  not 
made  in  the  same  way  il  is  without  it. 

Plaintiff  testified  that  he  had  been  working  with  the  usual 
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engine,  and  that  this  particular  engine  was  eent  oat  of  the 
ronnd-hoose  without  warning,  and  he,  not  knowing  or  expect* 
ing  it  had  the  "goose-neck ''  attachment^  undertook  to  couple 
it  to  a  box-car  in  the  usual  way,  and  so  got  hurt  as  alleged. 
The  engineer  in  charge  of  the  locomotive  and  the  fireman 
both  swore  they  warned  him  about  the  "  goose-neck,"  and  the 
engineer  swore  that  he  moved  the  engine  back  within  six 
inches  of  the  box-car,  and  then  got  off  of  the  engine,  and  went 
around  and  showed  him  how  to  make  the  coupling.  The  con- 
ductor also  testified  to  certain  expression?  of  plaintiff  immedi- 
ately after  he  was  hurt,  tending  to  show  that  he  was  not  look- 
ing and  attending  to  his  business,  or  exercising  any  care  at 
the  time  he  was  hurt.  Plaintiff,  in  his  testimony,  denies  the 
statements  of  the  fireman,  engineer,  and  conductor.  The 
jury,  as  was  their  privilege,  believed  the  testimony  of  plain- 
tiff. Under  the  evidence  adduced  by  plaintiff,  we  cannot  say 
the  verdict  of  the  jury  is  so  clearly  wrong  as  to  authorize  us 
to  set  it  aside.  There  is  evidence  tending  to  show  that  de- 
fendant was  negligent  in  using  the  McQueen  engines  in  its 
train  service,  and  in  doing  so,  without  warning  plaintiff  of  the 
increased  hazard  of  his  employment,  it  violated  its  implied 
obligation  to  him.  He  was -warranted  in  acting  under  the 
assumption  that  the  machinery  was  safe,  and  was  adapted  to 
the  service  in  which  it  and  he  were  employed.  He  had  the 
right  to  expect  that  the  machinery  was  safe  and  suitable.  He 
assumed  the  risks  ordinarily  incident  to  such  employment, 
and  such  other  only  as  he  knew  existed,  or  might  have  known 
by  ordinary  care:  Qalveston  etc.  Ry  Co,  v.  Drewj  59  Tex.  10\ 
46  Am.  Rep.  261. 

Plaintiff's  evidence  shows  that  there  was  unusual  risk  not 
common  in  such  employment;  that  he  was  not  warned  of  it, 
did  not  know  it,  and  that  he  had  been  working  the  whole  time 
of  his  employment  with  the  ordinary  train-engine;  from  which 
the  jury  may  have  concluded  that  he  was  not  chargeable  with 
knowledge  of  the  defect  for  the  want  of  the  exercise  of  ordi- 
nary care;  it  was  also  clear  that  defendant  did  know  of  the 
dangerous  character  of  these  engines.  All  these  questions 
were  submitted  to  the  jury  by  clear  and  appropriate  charges; 
the  law  of  the  case  and  the  verdict  was  for  plaintiff,  and  we 
do  not  think  it  ought  to  be  set  aside. 

There  were  more  witnesses  against  than  for  plaintiff's  case, 
on  the  vital  point  of  his  knowledge  of  the  defect  in  the  cou- 
pling apparatus,  and  there  was  a  serious  conflict  in  the  evidence 
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to  plaintiflf'B  opportunities  and  means  of  informatioD,  bj 
which  it  was  attempted  to  show,  on  defendant's  side,  that 
plaintiff  had  constructive  notice  of  the  condition  of  the  engine; 
that  he  ought  to  have  known  it,  and  could  have  done  so  by  the 
exercise  of  reasonable  care;  but  the  jury  solved  all  these  con- 
flicts in  favor  of  plaintiff,  accepting  his  testimony,  and  reject- 
ing that  of  defendant 

The  law  of  the  case  was  correctly  given  in  the  charge  of  the 
•court,  and  we  are  of  opinion  the  judgment  of  the  court  below 
ehould  be  affirmed^  See  Missouri  Poc.  IPy  Co.  v.  Somers^  71 
Tex.  700;  Missouri  Pae.  R'y  Co.  v.  CaUbreath,  6S  Id.  526; 
Houston  etc.  Ry  v.  Fou/Ur^  66  Id.  452;  L  dc  O.  N.  R^y  Co.  v. 
Hester y  64  Id.  401;  Shearman  and  Redfield  on  Negligence, 
eecs.  92-97;  Beach  on  Contributory  Negligence,  sees.  135-137 
«t  seq.,  including  140. 

Mmnt  AH  B  SxBTAMT.  ^  It  k  tliA  do^  of  a  master  to  fumiah  nie  n^ 
-ohineiy  and  applianoes  for  his  Mrvaats:  SotUhtm  K.  ity  Co.  r.  Oroker,  41 
Kan.  747;  13  Am.  St  Rep.  320»  and  note;  Orifin  y.  Botton  He.  R.  S.  Cfa.^  148 
Mass.  143;  12  Am.  St.  Rep.  526;  but  he  is  not  required  to  famish  the  safest 
and  best  machinery  and  appliances  that  can  possibly  be  obtained:  Note  to 
BuneU  v.  facotUa  Jffg»  Co.^  77  Aol  Deo.  222;  note  to  Sweenqf  ▼.  Berlin  etc 
Co.,  64  }m  Rep.  726  et  seq.;  Lehigh  Coal  Co.  ▼.  Haye$,  128  Pa.  St.  294| 
ante  p.  680,  and  note.  Compare  note  to  Roger*  y.  Ludlow  Jffg.Co.^  59  Anw 
Rep.  75-79. 

Mastsr  akd  Skrtavt.  —  As  to  what  risks  are  ordinarily  assumed  by  a 
servant^  see  Magee  y.  North  P.  C.  B.  B.  Co.,  78  Csl.  430;  12  Am.  St.  B«pw 
69,  and  particularly  oases  cited  in  bote  75. 

Master  akd  SsRVAifT.  —  A  servant  has  the  right  to  assume  that  all  things 
furnished  him  by  his  master  are  fit  for  the  use  he  is  directed  to  make  of  thenu 
Magee  v.  North  P.  C.  B.  B.  Co.,  78  Csl.  430;  12  Asl  St.  Rep.  69.  And  a  ssr* 
▼ant  does  not  assume  peril  from  dangerous  machines,  unless  ha  knows  the 
danger,  or  by  ordinary  observation  ought  to  know  it:  ^oonloii  ▼•  Booiom  etc 
B.  B.  Co.,  147  Mass.  484;  9  Am.  St  Rep.  783,  and  note. 

Mastke  Am  Skbtaht.  —  Master  must  inform  his  servant  as  to  any  IB- 
Creased  danger  or  haard  created  by  him  in  a  change  of  machinery  or  proni" 
aes:  LoubwUU  etc  B'm  Co.  y.  Wriahk  115  Ind.  378;  7  Am.  8t  Repw  i32. 
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pt  Tbzas,  81L| 
ComiOH  OABBnEBS  — DUTT  AB  TO  PAflSBNGBIUI  AT  IkTBRMIDIATB  STATIOVBi 

—  Where  a  railroad  company  contracts  with  a  passenger  to  carry  him  to 
his  point  of  destination,  he  is  not  expected  to  leare  the  cars  at  interme* 
diate  stations,  and  the  company  does  not  engage  to  afford  him  opportu- 
nity to  do  BO^  except  at  the  nsnal  places  for  refreshments. 

COMMOH  CaBEUBS  —  DUTT  TO    ThROUOH-PASSSNOIRS  at  WAT-8TATI01I8. — 

A  throngh-passenger  has  no  right  to  leave  the  cars  at  a  way-station  where 
refreshments  are  not  serred,  and  if  he  asks  the  conductor  how  long  the 
train  will  stop  at  such  station,  the  latter  is  not  presumed  to  know  that 
it  is  the  desire  of  the  inquirer  to  alight  and  consume  the  time  of  vhe  stop 
on  business  away  from  the  cars;  and,  in  such  case,  the  answer  given  by 
the  conductor  neither  increases  nor  diminishes  the  duty  or  liability  of  the 
company  to  the  passenger.  If  injury  results  from  reliance  upon  the  an* 
ewer  made  by  the  conductor,  the  passenger  cannot  recover. 
KxoLiOBNOX  IB  NOT  Pbbsumid  aoaikst  Plaintitf;  but  when  his  own  evi- 
dence tends  to  create  such  presumption,  he  must  rebut  it  by  sufficient 
proof  to  produce  belief  in  the  minds  of  the  jury  that  negligence  on  his 
part  did  not  in  fact  exist*  . 

Baker^  SotU,  and  Baker,  for  the  appellant. 

Abererombie  and  Randolph,  for  the  appellee. 

Gaines,  A.  J.  The  appellee  brought  this  suit  against  appel- 
lant to  recover  damages  for  a  personal  injury.  The  case  made 
by  his  own  testimony  was,  that  he  purchased  a  ticket  and  took 
passage  from  Trinity  Station  to  Conroe  on  a  train  upon  a  rail- 
road then  operated  by  the  appellant  company;  that  just  as  the 
arrival  at  Dodge,  an  intermediate  station,  was  announced,  he 
asked  the  conductor  how  long  the  train  would  stop  at  that  sta- 
tion, and  was  answered  that  it  would  stop  five  minutes.  Upon 
the  arrival  at  that  station  he  left  the  cars  to  inquire  for  a  let- 
ter, and  he  had  gone  but  a  few  steps  when  he  saw  the  post- 
master and  called  him  and  made  the  inquiry,  and  received 
the  answer  that  there  was  none  for  him.  About  that  time  he 
heard  the  train  start,  and  ran  to  get  aboard.  He  reached  it 
about  midway  of  the  rear  coach,  and  as  it  passed  he  seized  the 
hand-rail  of  the  rear  end  of  the  car,  and  thereupon  the  train 
seemed  to  give  a  jerk,  and  threw  him  upon  the  track,  and  in- 
jured him.  The  conductor  of  the  train  testified  that  he  did 
not  tell  plaintiff  that  the  train  would  stop  five  minutes  at  the 
station,  and  that  he  knew  nothing  of  his  leaving  the  train. 
The  engineer  testified,  also,  that  he  had  no  knowledge  of  the 
latter  fact. 
'  The  court  charged  the  jury,  in  effect,  that  if  the  conductor 
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told  the  plaintiff  that  the  train  would  stop  five  minutes  at 
Dodge,  and  then  moved  the  train  before  the  time  had  elapsed, 
this  was  negligence  on  part  of  the  company,  and  refused  an  in- 
struction asked  by  the  defendant  to  the  effect  that  the  jury,  in 
arriving  at  their  verdict,  should  not  take  into  consideration 
any  testimony  tending  to  show  that  plaintiff  asked  the  conduc- 
tor how  long  the  train  would  stop  at  Dodge,  or  the  conductor's 
reply  that  it  would  stop  five  minutes.  The  giving  of  the  for- 
mer and  the  refusal  of  the  latter  charge  are  complained  of  in 
separate  assignments  of  error.  If  the  plaintiff  had  made 
known  to  the  conductor  his  desire  to  stop  at  the  station,  and 
the  conductor  had  expressly  or  impliedly  promised  him  to 
wait  five  minutes,  or  if  the  conductor,  upon  his  asking  the 
question,  told  him  that  the  train  would  stop  a  designated  time, 
and  the  conductor  subsequently  knew  that  he  had  left  the 
train  and  moved  it  without  giving  him  time  to  re-enter  the  car, 
the  plaintiff  would  have  had  a  different  case,  — one,  however, 
which  we  do  not  feel  called  upon  to  determine  on  this  appeal, 
and  upon  which  we  express  no  opinion. 

The  contract  of  a  railroad  company  with  a  passenger  is  to 
carry  him  to  his  point  of  destination.  He  is  not  expected  to 
leave  the  cars  at  intermediate  stations,  and  the  carrier  does 
not  engage  to  afford  him  an  opportunity  to  do  so  except  at  the 
usual  stopping-places  for  refreshments. 

It  follows,  we  think,  that  when  a  conductor  is  merely  asked 
how  long  a  train  will  stop  at  a  certain  station,  he  is  not  pre- 
sumed to  know  that  it  is  the  desire  of  the  inquirer  to  alight 
and  to  consume  the  time  of  the  halt  on  business  awav  from 
the  cars.  Such  questions  are  frequently  asked  by  passengers 
from  idle  curiosity  or  other  motives,  and  it  would  be  unreason- 
able to  hold  that,  by  answering  them,  the  conductor  assumes 
for  the  company  the  obligation  to  watch  the  movements  of  the 
passenger,  or  unnecessarily  delay  the  train  in  accordance  with 
the  answer.  We  think  the  obligation  of  the  defendant  was 
neither  increased  nor  diminished  by  the  conductor's  answer  in 
this  case,  if  he  made  the  answer,  and  that  the  court  erred  in 
holding  to  the  contrary. 

According  to  the  rule  announced  by  this  court  in  the  case  of 
Dallas  &  W.  R'y  Co,  v.  Spicker,  61  Tex.  427,  48  Am.  Rep.  297, 
the  court  also  erred  in  its  charge  as  to  the  burden  of  proof  of 
contributory  negligence.  '^  When  the  plaintiff's  own  case 
shows  a  suspicion  of  negligence,  then  h^  must  clear  off  such 
suspicion":  Id.    The  law  will  not  presume  that  a  plaintiff 
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has  been  negligent  in  the  absence  of  some  evidence  tending  W 
show  it;  but  when  his  evidence  tends  to  create  the  presump- 
tion,  then  he  must  rebut  the  presumption  by  sufScient  proof 
to  produce  a  belief  in  the  minds  of  the  jury  that  negligence  oa 
his  part  did  not  in  fact  exist. 

On  account  of  the  errors  pointed  out,  the  judgment  is 
versed,  and  the  cause  remanded. 


Oabbibbs  ov  PAflsuraxBS. — A  passenger  most  Inform  himeel^  before 
taking  passage  on  a  railroad  train,  when,  where,  and  how  he  can  go  or  stop 
according  to  the  regulations  of  the  company:  Atchison  etc,  R.  R.  Co,  v.  OcanU, 
88  Kan.  608;  5  Am.  St  Eep.  780. 

Cabjuebs  ot  PASSSNOBas— Duty  wrrB  Rkspeot  to  Passbvobrs  Alioht- 
mo  AT  Intermbdiati  SriTiONa  —  A  passenger  leaving  the  train  at  an  in« 
termediate  station  surrenders  for  the  time  being  his  place  and  rights  as  a 
passenger,  and  assnmes  responsibility  for  his  movements;  bat  he  may  re-enter 
the  train  and  resume  his  place  and  rights  as  a  passenger:  StasU  r,  Orand  T, 
Jtjf  Co.,  68  Me.  176;  4  Am.  Rep.  258;  De  Kay  v.  Chicago  etc  ffp  Co,,  41 
Minn.  178;  16  Am.  St.  Rep.  But  in  the  case  of  Paraoru  ▼.  New  York  etc 
JL  B,  Co.,  113  N.  Y.  355,  10  Am.  St.  Rep.  450,  where  a  passenger,  who  had 
not  arrived  at  his  own  station,  temporarily  left  the  train  from  motives  of 
curiosity  or  business  at  a  regular  station,  it  was  held  that  if  he  intended  to 
return  to  the  train  and  continue  his  journey,  he  stiU  retained  his  character 
as  a  passenger,  and  had  the  right  to  be  protected  by  the  regulations  of  the  car- 
rier company  provided  for  the  safety  of  passengers  traveling  upon  its  cars  or 
using  its  station-grounds.  And  it  is  well  settled  that  a  passenger  is  still  en- 
titled to  protection,  as  such,  as  well  when  leaving  and  returning  to  the  vehicle 
of  transportation  at  intermediate  points  of  the  journey,  for  a  purpose  natu- 
rally incidental  to  his  passage,  such  as  getting  breakfast,  as  at  any  other  time: 
J>odge  T.  Boston  etc  8.  S.  Co,,  148  Mass.  207;  12  Am.  St.  Rep.  541.  In  the 
case  of  Commonwealth  v.  Boston  etc  R.  R.  Co.,  129  Mass.  500,  37  Am.  Rep. 
382,  where  a  train  had  overshot  the  regular  station,  and  a  passenger  for  such 
station  got  off  while  the  train  was  stiU  running,  and  was  killed  by  another 
train  while  making  his  way  back  to  the  station,  it  was  held  that  the  oompany 
was  not  liable^  as  he  had  oeased  to  be  a  passenger:  Sea  note  to  this  case^  37 
Am.  Rep.  384-387. 

NaaLiOBNOB  —  Bubdbv  ov  Pboot.  —  As  to  the  burden  of  proof  respeotiiig 
negligence  whan  a  passenger  it  injured;  Kote  to  Ariel  T.  ReigU, 
Dee.  679  el  10%. 
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Gulp,  Colorado,  and  Santa  Fb  Railway  Com- 
pany V.  Nbwbll. 

r7s  T1XA8, 8S11 

Railboaim  —  PuKGHin  or  Okx  bt  Another  doxb  not  Wobx  Ooiraou- 
DATioH.  —  A  parohaae  afc  sheriff's  sale  of  one  railroad  franchise  and 
corporate  property  by  another  railroad  company  does  not  destroy  the 
corporate  existence  of  the  former.  That  existence  continnes  as  before^ 
neither  enlarged  nor  restricted.  The  pnrchaser  takes  the  property  freed 
from  liability  for  existing  debts  not  secured  by  prior  liens  and  from  all 
obligations  strictly  personal  in  character. 

iUiLROADs  —  PaRCUASK  DOBS  NOT  Cbeatb  Con80i.idation. — Ownership  by 
purchase  of  one  railroad  by  another  railroad  company  will  not  alone 
operate  a  consolidation  of  the  two  without  the  consent  of  the  state. 
This  consent  will  not  be  implied,  nor  can  it  be  effectaal  without  the  con- 
sent of  the  stockholders  of  the  companies  to  be  consolidated. 

Railroads  —  Ownbrship  —  Duty  to  PuBLia — A  railway,  no  matter  who 
owns  it,  is  charged  with  every  duty  and  obligation  to  the  public  im- 
posed upon  it  by  its  charter  and  the  nature  of  its  business,  and  from 
them  it  cannot  escape  without  legislative  permission,  so  long  as  its  cor- 
porate existence  continues,  no  matter  if  it  is  leased  or  otherwise  con- 
trolled and  operated  by  another  person  or  corporation. 

Railroads — Ownbrship —  Duties  to  Public.  —  When  a  railway  company's 
charter  imposes  upon  it  obligations  and  responsibilities  continuous  in 
their  nature,  in  the  discharge  of  which  individuals,  as  distinguished 
from  the  public,  have  an  interest,  such  duties  and  obligations  rest  upon 
it  in  the  hands  of  whomsoever  may  become  the  owner  of  its  property  and 
franchise,  and  such  subsequent  owner  is  bound  by  any  coveiiant  mnning 
with  the  property  purchased. 

Railroad  —  Rights  or  Purghasbr  ubdbr  Execution.  —  A  person  or  cor^ 
poration  who  acquires  the  property  and  franchise  of  a  railway  corpora- 
tion through  sale  under  execution  takes  them  freed  from  all  liability  for 
former  indebtedness  not  secured  by  prior  lien,  and  from  all  mere  per^ 
sonal  obligations  assumed  by  the  former  owner. 

Railroads — Purchase  under  Execution  —  Consolidation  —  Estopfkl. 
—  Purchase  of  the  property  and  franchise  of  one  railway  nnder  execa- 
tion  by  another  railway  company  does  not  of  itself  work  a  consoIidatioB 
of  the  two  companies,  nor  is  the  purchaser  estopped  from  denying  tiis 
fact  of  consolidation. 

J.  W.  Tern/y  for  the  appellant. 
W.  P,  McComh,  for  the  appellee. 

Stayton,  C.  J.  Appellee  brought  this  action  against  the 
Gulf,  Colorado,  and  Santa  F^  Railway  Company  to  recover 
damages  for  the  breach  of  a  contract  which  he  alleges  the 
Central  and  Montgomery  Railway  Company  made  with  him 
and  other  residents  of  the  town  of  Montgomery  in  the  year 
1879. 

He  alleged  that  this  contract  was  evidenced  by  a  snbscrip- 
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Hon  list,  the  caption  of  which  provided  that,  in  consideration 
the  subscrihers  would  pay  the  sums  each  subscribed,  the 
Central  and  Montgomery  Railway  Company  would  eetablisht 
build,  and  maintain  permanently  its  depot  at  some  point 
within  one  thousand  yards  of  the  court-house  in  the  town  of 
Montgomery;  and  that  he  subscribed  and  paid  to  the  railway 
company  the  sum  of  one  hundred  dollars. 

He  further  alleged  that,  in  compliance  with  this  contract, 
the  Central  and  Montgomery  Railway  Company,  in  the  year 
1879,  did  construct  and  maintain  its  depot  within  the  named 
distance  from  the  court-house,  where  it  remained  until  about 
September,  1885;  but  that,  about  the  month  of  June,  1882, 
the  Central  and  Montgomery  Railway  Company  ceased  to 
control  and  operate  its  railway,  and  to  exercise  its  rights  and 
franchises,  which  passed  into  the  possession  and  control  of 
appellant  under  some  contract,  pretended  purchase,  or  by 
usurpation,  and  that  since  that  date,  appellant  has  continu- 
ously  managed  and  controlled  the  railroad  property  and  fraa* 
chises  of  the  other  railway  company. 

He  further  alleged  that,  about  the  month  of  September, 
1885,  appellant,  in  violation  of  the  contract  between  himself 
and  other  citizens  of  the  town  of  Montgomery  and  the  Cen- 
tral and  Montgomery  Railway  Company,  established  a  depot 
at  a  point  more  than  one  thousand  yards  from  the  court-house 
in  the  town  of  Montgomery,  where  it  has  since  transacted  its 
business,  abandoning  the  depot  formerly  established  and  used; 
that  after  making  the  contract  on  which  he  sues,  he  bought 
property  in  the  town  of  Montgomery,  which  has  been  greatly 
depreciated  in  value  by  the  removal  of  the  depot;  and  for 
damages  thus  sustained,  he  brings  this  action  based  on  the 
contract  before  referred  to. 

There  is  no  averment  that  the  two  railway  companies  have 
been  voluntarily  or  involuntarily  consolidated  or  amalga- 
mated; nor  is  there  any  averment  from  which  this  can  be 
inferred,  or  from  .which  it  can  be  inferred  that  the  Central 
and  Montgomery  Railway  Company  is  not  an  existing  corpo- 
ration, clothed  with  all  the  rights,  powers,  and  franchises  it 
ever  possessed. 

Appellant  filed  demurrers  to  the  petition,  which  are  as  fol- 
lows:— 

1.  ^The  defendant  excepts  to  the  plaintiff's  petition,  and 
says  that  it  appears  therefrom  that  the  Central  and  Mont- 
gomery Railway  Company  is  a  proper  and  necessary  party 
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defendant  in  ibis  case,  and  this  action  ought  not  to  proceed 
without  said  company  is  a  party." 

2.  '*  For  further  exception  to  said  petition,  defendant  says 
that  the  same  states  no  £acts  which  show  or  tend  to  show  that 
the  defendant  is  liable  on  the  contract  or  breach  of  contract 
alleged  to  have  been  made  with  the  Central  and  Montgomery 
Railway  Company^'' 

These  demurrers  were  overruled,  and  this  ruling  is  assigned 
AS  error. 

Appellant  pleaded  general  denial,  and  by  special  answer 
alleged,  in  substance,  that  for  a  valuable  consideration  it  pur- 
•chased  from  George  Sealy,  who  was  the  sole  stockholder  in  the 
•Central  and  Montgomery  Railway  Company,  all  of  its  bonds 
ihaving  been  paid  off  and  destroyed,  the  Central  and  Mont- 
gomery railway  free  from  all  debts, — stock,  bonds,  or  otherwise; 
that  upon  the  faith  of  such  purchase  its  officers  took  posses- 
sion of  the  road,  and  operated  the  same  under  color  thereof 
until  September  6,  1887;  that  it  had  no  notice  of  appellee's 
contract,  and  never  in  any  manner  assumed  the  obligations  of 
the  Central  and  Montgomery  Railway  Company;  that  on  Sep- 
tember 6,  1887,  it  purchased  at  sheriff's  sale,  under  a  valid 
judgment,  execution,  and  levy  (which  are  particularly  de- 
scribed), the  entire  road-bed,  track,  franchises,  and  charter  of 
the  Central  and  Montgomery  Railway  Company,  its  right  of 
way,  and  depot-grounds,  being  its  entire  line  from  Navasota  to 
Montgomery,  to  all  of  which,  on  the  same  day,  the  sheriff  exe- 
cuted and  delivered  to  it  a  deed  in  due  form  of  law;  that  all 
actp  of  its  officers  in  the  premises  down  to  September  6,  1887, 
were  ultra  vires,  and  that  on  that  day  by  said  purchase  and 
sheriff's  sale  it  acquired  the  property  free  from  all  claims 
against  the  Central  and  Montgomery  Railway  Company  which 
were  not  liens  on  the  same  prior  to  the  said  judgment. 

Demurrers  to  the  special  answer  were  sustained,  and  this 
ruling  is  assigned  as  error. 

These  rulings  present  the  main  questions  to  be  determined 
in  the  case. 

If,  giving  to  the  petition  the  broadest  intendments  possible 
under  its  averments,  there  could  be  doubt  as  to  the  true  rela- 
tions between  the  two  railway  companies,  the  answer  would 
have  left  no  ground  for  controversy  as  to  this;  and  if,  looking 
to  the  entire  pleadings  of  both  parties,  admitting  the  averments 
of  both  to  be  true  for  the  purposes  of  the  demurrers,  it  ap- 
pears that  the  plaintiff  showed  no  right  to  maintain  this  action 
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against  appellant  on  the  contract  of  the  other  railway  com- 
pany, then  the'judgment  must  be  reversed. 

The  relation  of  appellant  to  the  Central  and  Montgomery 
Railway  Company,  under  the  purchase  from  Oeorge  Sealy,  was 
considered  in  Oulf  etc.  Ky  Co.  v.  Morris^  67  Tex.  696,  wherein 
it  was  held  that  the  title  to  the  Central  and  Montgomery  rail- 
road and  its  franchises  did  not  pass  to  appellant  through  that 
transaction,  and  that  its  corporate  existence  continued. 

The  purchase  at  sheriff's  sale,  set  up  in  the  answer,  if  it  be 
conceded  that  appellant  had  power  to  buy,  did  not  destroy  the 
corporate  existence  of  the  Central  and  Montgomery  Railway 
Company,  but  vested  in  appellant  the  franchise  and  corporate 
property  sold,  freed  from  liability  for  existing  debts  not  secured 
by  prior  liens,  and  from  all  obligations  of  that  company  strictly 
personal  in  character. 

The  appellant  at  most  became  the  owner  of  the  corporate 
franchise  of  the  Central  and  Montgomery  Railway  Company 
and  of  the  property  sold,  just  as  would  any  individual  who 
might  have  purchased  at  the  sheriff's  sale. 

Ownership  alone  does  not  operate  a  consolidation;  for  this 
cannot  be  made  without  the  consent  of  the  state,  which  will 
not  be  implied;  nor  can-it  be  made  without  the  consent  of  the 
stockholders  of  the  companies  to  be  consolidated:  Pearee  v. 
Madison  etc.  R.  R.  Co.,  21  How.  442;  State  v.  Bailey^  16  Ind. 
46;  79  Am.  Dec.  405;  Tuttle  v.  Michigan  etc.  R.  R.  Oo.^  85  Mich. 
247;  Mowrey  v.  Indianapolis  etc.  jB.  R.  Co.,  4  Biss.  78;  Shel- 
by ville  etc.  Turnpike  Co.  v.  Barnes,  42  Ind.  498;  Bishop  v. 
Brqinerdf  28  Conn.  288;  Taylor  on  Corporations,  419  et  seq.; 
Morawetz  on  Corporations,  544;  Rorer  on  Railroads,  588;  Hou^- 
ton  etc.  R.  R.  Co.  v.  Shirley,  54  Tex.  125;  Indianola  R.  R.  Co.  v. 
Fryer,  56  Id.  609;  Clinch  v.  Corporation^  L.  R.  4  Ch.  118; 
Dongan^s  Case,  L.  R.  8  Ch.  540. 

There  being  no  consolidation  alleged,  it  is  unnecessary  to 
consider  whether  or  not,  had  there  been,  the  consolidated  com- 
pany would  be  liable  on  the  contract  made  the  basis  of  this 
action. 

The  statute  provides  that  "  in  case  of  the  sale  of  the  entire 
road-bed,  track,  franchise,  and  chartered  right  of  a  railroad 
company,  whether  by  virtue  of  an  execution,  order  of  sale, 
deed  of  trust,  or  any  other  power,  the  purchaser  or  purchasers 
at  such  sale,  and  their  associates,  shall  be  entitled  to  have  and 
exercise  all  the  powers,  privileges,  and  franchises  granted  to 
said  company  by  its  charter  or  by  virtue  of  the  general  laws; 
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and  the  said  purchaser  or  purchasers  and  their  associates  shall 
be  deemed  and  taken  to  be  the  true  owners  of  said  charter  and 
corporators  under  the  same,  and  vested  with  all  the  powers, 
rights,  privileges,  and  benefits  thereof  in  the  same  manner  and 
to  the  same  extent  as  if  they  were  the  original  corporators  of 
said  company,  and  shall  have  power  to  construct,  complete, 
equip,  and  work  the  road  upon  the  same  terms  and  under  the 
same  conditions  and  restrictions  as  are  imposed  by  the  charter 
and  the  general  laws":  R.  S.,  art.  4260. 

By  the  sale  made  by  the  sheriff  there  was  a  change  made  in 
the  ownership  of  the  Central  and  Montgomery  railroad,  and 
of  its  franchise,  but  the  corporate  existence  continues,  with 
franchise  neither  enlarged  nor  restricted,  as  before. 

A  railway  company,  in  whomsoever  may  be  its  ownership, 
stands  charged  with  every  duty  and  obligation  to  the  public  im- 
posed upon  it  by  its  charter  and  the  nature  of  its  business,  and 
from  those  it  cannot  escape  without  legislative  permission,  so 
long  as  its  corporate  existence  continues.  If  it  leases  its  road, 
or  otherwise  permits  it  to  be  controlled  and  operated  by  another 
corporation,  without  lawful  authority,  it  will  remain  liable  for 
any  breach  of  duty  to  the  public  as  fully  as  though  its  road 
was  operated  under  the  control  of  its- own  directory,  while  at 
the  same  time  the  same  liability  may  exist  on  the  part  of  the 
corporation  operating  its  road. 

If  its  charter  imposes  upon  it  obligations  and  responsibili* 
ties  continuous  in  their  nature,  in  the  discharge  of  which  in- 
dividuals, as  distinguished  from  the  public,  have  an  interest, 
then  such  duties  and  obligations  rest  upon  it  in  the  hands  of 
whomsoever  may  become  the  owner  of  its  property  and  fran- 
chise; and  such  subsequent  owner  Mcould  be  bound  by  any 
covenant  running  with  the  property  purchased. 

A  person  or  corporation,  however,  who  acquires  the  property 
and  franchise  of  a  railway  corporation  through  sale  under  exe- 
cution takes  it  freed  from  all  liability  for  its  former  indebted- 
ness not  secured  by  prior  lien,  and  from  all  mere  personal 
obligations  assumed  by  the  former  owner. 

That  appellant  is  not  liable  on  the  contract  made  the  basis 
of  this  action,  under  the  averments  of  the  pleadings  seems 
to  us  clear.  The  contract  was  one  personal  in  its  character, 
which  could  not  fix  any  obligation  whatever  on  appellant: 
City  of  Menasha  v.  Milwaukee  etc,  R.  R.  Co.^  52  Wis.  420 j 
Wright  V.  Milwaukee  etc,  R^y  Co.y  25  Id.  46;  Sappington  v. 
L,  jB.  etc.  Ry  Co.^  37  Ark.  23;  Tawas  eU.  R.  R.  Co.  v.  Judge, 
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44  Mich.  479;  Hammond  ▼.  Part  Royal  etc.  Ry  Co.,  16  B.  0. 
578. 

If  the  contract  Btied  upon  has  not  hecoine  binding  on  ap» 
pellant,  we  do  not  see  that  its  refusal  to  comply  with  it  gives 
cause  of  action,  either  on  the  contract  or  for  tort  against  it; 
for  there  is  no  privity  between  them,  nor  duty  raised  by  the 
contract. 

It  is  urged  that  appellant  is  estopped  to  deny  the  fact  of 
consolidation.  We  do  not  see  on  what  ground  an  estoppel  can 
be  based.  Appellant  has  done  no  act  which,  in  any  manner, 
influenced  appellee  to  make  the  contract  on  which  he  relies, 
believing  that  it  was  bound  to  execute  it. 

It  claims,  at  most,  to  be  the  owner  of  the  railway  and  fran- 
chise of  the  corporation  known  as  the  Central  and  Montgom- 
ery Railroad  Company,  and,  by  virtue  of  such  ownership^ 
claims  the  right  to  operate  and  control  that  property  and 
franchise,  which,  if  it  be  such  owner,  it  may  lawfully  do  with- 
out consolidation,  and  cannot  lawfully  do  as  a  consolidated 
corporation  under  the  averments  of  the  petition. 

It  is  unnecessary  to  inquire  whether  appellee,  under  the 
contract  alleged,  has  cause  of  action  against  the  representa- 
tives of  the  interests  of  those  interested  in  the  assets  of  the 
8old-out  company. 

The  demurrer  to  the  petition  should  have  been  sustained, 
and  the  demurrers  to  the  answer  should  have  been  overruled; 
and  for  the  errors  in  the  ruling  of  the  court  below  in  these 
respects,  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 

Consolidation  ov  Ck>BPORATioN8. — For  a  general  discussion  of  the  snlK 
ject  of  consolidation  of  corporations,  see  extended  note  to  McMahan  ▼.  ifor- 
riaon,  79  Am.  Dea  422-42S. 

A  PuRCHASXB  ov  A  Railboad  and  its  franchises  at  a  marshal's  sale  be- 
eomes  Tested  with  all  its  franchises:  LamntnoB  ▼.  MotyanCi  €ie,  8.  8,  Co.,  V^ 
La.  Ann.  427;  4  Am.  8t  Rep.  2S6. 
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m  TlSAB,  fli8.J 

Fliasoto  Am  P&Aonoi. — Aonoir  shovld  vov  wm  DmnasED  althoogh 
m  oott  bond  may  not  have  bMn  filed  within  the  time  preaeribod  by  stit- 
vti|y  if  it  it  tendered  before  the  case  is  actually  diemiiiied,  and  an  affida- 
vit of  inability  to  give  leoarity  for  costs  will  mpply  the  plaoo  of  a  oosl 
bond. 

Lebbu — OoBPORATioN  MAT  Bbooms  Citillt  Rbponsibui  lor  libel  in  dam- 
ages, actoal  or  exemplary. 

liDBL.  — Exemplary  Damages  mat  be  Awarded  aoainbt  CoRFORAnoBi^ 
when  it  is  shown  that  they  have  pablished  a  libel  with  expcoas  malioe. 

IdBBL—  AcnOlf  ABLE  LaKOUAOE.  —  PUBLICATIOB  BT  COBPORATIOH  aboot  an 

employee  that  he  was  discfaaiged  for  carelessness  is  snaoeptible  of  a 
libeloos  meaning. 

Libel —  AonoNABLE  Lahouaoe  cjongbrnino  Persok  ni  hd  Emflotmebt. 
^Language  which  concerns  a  person  in  a  lawfol  employment  is  action- 
able, if  false  and  published  with  malice,  and  if  it  affects  him  in  such 
employment  in  a  manner  that  may,  as  a  necessary  consequence,  or  does, 
as  a  natural  consequence,  prevent  him  from  deriving  therefrom  that  pe- 
onniary  reward  which,  probably,  otherwise  he  might  have  obtained. 

Libel.  — Railroad  Compakt  has  a  Right  to  Print  and  Cxroulate  to 
its  officers  and  employees  a  discharge  list,  in  order  to  guard  sgainst  re- 
employing men  who  have  proved  themselves  incompetent  and  nntnst- 
worthy,  and  an  ex-employee,  whose  name  appears  thereon  as  disohaiged 
for  carelessness,  cannot  maintain  libel  against  the  company  in  the  ab- 
sence of  proof  that  such  publication  was  known  to  be  false  and  actuated 
by  malice,  and  if  false,  but  not  published  with  malice,  the  company 
might  be -liable  in  libel  to  actual  but  not  to  exemplary  damages. 

Libel  —  Privileged  Commitnzcationb. — A  communication  made  in  good 
faith,  in  reference  to  a  matter  in  which  the  person  communicating  has 
an  interest,  or  in  which  the  public  is  interested,  is  privileged,  if  made  to 
another  for  the  purpose  of  protecting  that  interest;  or  if  it  is  made  in 
the  discharge  of  a  duty,  and  looking  to  the  prevention  of  wrong  toward 
another  or  the  public,  it  is  privileged  if  made  in  good  fauth;  and  in  snch 
case,  even  if  the  statement  made  is  nntrue,  malice  is  not  implied,  bat 
must  be  proved. 

Libel — Privileged  Ck>MMi7iiiCATiOK.  —  Where  a  publication  by  a  railway 
company  of  its  discharged  employees  is  placed  in  the  hands  of  an  agent 
of  another  railway  company  to  enable  it  to  avoid  the  employment  of  nn- 
-suitable  persons,  whether  communicated  by  request  or  not,  looking  to 
the  public  interests  involved,  it  is  not  an  actionable  publication  so  long 
as  the  communication  is  made  in  good  faith,  and  believed  to  be  true. 

'Ldbl  —  Privileged  Ck>MMUNiCATiOM8.  —  A  railway  company  having  reason 
to  believe  that  a  discharged  employee^  seeking  an  important  position  in 
the  railway  service,  is  incompetent  careless,  or  otherwise  unfit,  is  under 
obligation  to  communicate  its  knowledge  or  belief  to  all  who  are  likely 
to  employ  him  in  snch  service,  and  if  such  publishedi  Oonimi 
made  in  good  faith,  it  is  privileged. 

Clarkf  DyeVf  and  Bolinger^  for  the  appellant. 
JLnditnwiy  Flint,  and  Andereon,  for  the  appellee. 
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Stayton,  G.  J.  The  nature  and  result  of  this  action  is  thus 
eorrectly  stated  in  brief  of  counsel  for  appellant:  — 

'^Appellee  sued  appellant  for  three  thousand  dollars  as 
actual  and  twenty  thousand  dollars  as  exemplary  damages, 
claimed  to  have  resulted  to  him  on  account  of  alleged  libelous 
matter  claimed  to  have  been  made  and  published  of  and 
concerning  appellee  by  appellant,  charging,  substantially,  as 
follows:  That  appellant  composed  and  published  a  certain 
discharge  list  in  February,  1884,  which  was  in  the  form  of  a 
printed  pamphlet,  and  which  contained,  among  other  names, 
the  name  of  appellee,  the  particular  matter  complained  of  in 
said  pamphlet  being,  in  substance,  that  'A.  F.  Richmond,'  a 
'conductor'  on  the  *I.  <fe  G.  N.,'  was  'discharged'  in  *  July,  1883,' 
for  'carelessness*;  appellee  claiming  that  said  publication  was 
circulated  among  all  railroad  men  in  the  country,  both  in  and 
out  of  Texas,  and  that  it  greatly  damaged  him  in  his  reputa- 
tion, and  prevented  him  from  ever  afterward  getting  railroad 
employment,  or  ^ployment  of  any  kind,  notwithstanding  he 
made  repeated  applications  for  employment;  that  the  matter 
alleged  to  have  been  printed  and  circulated  was  false  and 
scandalous,  and  was  composed  and  published  maliciously  by 
appellant.  Appellant  excepted  generally  and  specially  to 
plaintiff's  petition,  and  set  forth  that  the  matter  was  not  a 
libel,  for  the  reason  that  it  was  not  defamatory  of  appellee; 
that  the  innuendoes  set  forth  by  appellee  were  n5t  justified 
by  the  plain  import  and  meaning  of  the  words,  and  that  ap- 
pellant was  a  corporation,  and  not  capable  of  bearing  malice, 
and  not  liable  for  exemplary  damages,  etc.  Appellant  also 
pleaded  a  general  denial,  and  specially  one  year's  statute  of 
limitation,  and  that  said  publication  was  composed  and  pub- 
lished by  appellant  in  the  proper  and  necessary  course  and 
conduct  of  its  business  as  a  common  carrier  of  freight  and 
passengers;  that  in  the  management  of  its  numerous  lines 
and  different  divisions  of  its  railway,  traversing  several  differ- 
ent states,  it  was  impossible  to  properly  guard  against  the  re- 
employment of  unworthy  men  without  some  such  list  as  the  one 
complained  of;  that  all  the  information  contained  in  the  list 
was  true,  and  especially  the  matter  stated  of  and  concerning 
appellee;  that  he  was  discharged  for  gross  carelessness  in  his 
business  as  conductor  for  defendant  in  July,  1883,  and  for  a 
total  failure  to  observe  or  comply  with  the  well-known  rules 
and  proper  regulations  of  appellant;  that  the  matter  pub- 
lished was  not  false  in  any  particular,  but  true,  and  that 
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same  was  without  malice,  bat  done  ia  discharge  of  a  duty 
defendant  owed  to  the  public  as  well  as  to  itself,  by  reaaon  of 
the  public  nature  of  its  business,  and  that  the  publication  was 
abpolutely  privileged  matter.  Appellee,  by  trial  amendment, 
pleaded  that  the  printed  matter  was  composed  and  published 
by  A.  A.  Talmage,  the  fourth  vice-president  and  general  man- 
ager of  defendant,  to  which  plea  appellant  specially  excepted, 
and  then  pleaded  a  general  denial.  The  court  overruled  all 
of  appellant's  exceptions,  and  the  cause  went  to  the  jury,  who, 
after  hearing  all  the  evidence  and  charge  of  the  court,  returned 
a  verdict  for  appellee  for  $250  actual  damage,  $1,750  exemp- 
lary damage,  and  judgment  was  rendered  in  accordance  with 
the  verdict." 

On  December  16,  1885,  appellant  caused  a  rule  to  be  en- 
tered requiring  appellee  to  give  security  for  costs;  and  this 
not  having  been  done,  on  the  fourth  day  of  the  succeeding 
term  a  motion  to  dismiss  was  filed. 

On  the  second  day  after  this,  appellee,  ii^  accordance  with 
article  1438,  Revised  Statutes,  filed  an  affidavit  of  inability  to 
give  security  for  costs,  which  had  been  made  some  days  be- 
fore, and,  it  seems,  placed  in  the  hands  of  his  couc^seL 

Appellee  was  not  present,  and  his  counsel  filed  a  sworn 
statement  to  the  efifect  that  the  rule  had  been  entered  at  the 
former  term  after  the  cause  had  been  disposed  of  for  the 
term,  and*  without  notice;  that  it  had  been  agreed  between 
counsel  the  cause  would  not  be  called  for  trial  before  the  fifth 
week  of  the  term  then  pending,  which  the  record  shows  was 
observed,  and  that  the  affidavit  filed  had  been  prepared  and 
placed  in  the  hands  of  counsel  in  consequence  of  a  suggestion 
of  the  clerk  that  he  would  ask  security  for  costs. 

The  court  overruled  the  motion  to  dismiss,  and  this  ruling 
is  assigned  as  error. 

The  statute  is  no  more  stringent  now  than  heretofore;  and 
from  the  early  days  of  this  court  it  has  been  held  error  to  dis- 
miss an  action,  although  a  cost  bond  may  not  have  been  filed 
within  the  time  prescribed,  if  tendered  before  the  case  was 
actually  dismissed:  Cook  v.  Beoidy^  1  Tex.  591;  RKodea  v. 
Phillips,  2  Id.  162;  Hays  v.  Cage,  2  Id.  504. 

The  affidavit  supplied  the  place  of  a  cost  bond. 

An  exception  to  the  petition  was  overruled  which  questioned 
the  capacity  of  a  corporation  to  publish  a  libel,  and  denied 
appellant's  responsibility  for  damages,  actual  or  exemplary. 
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on  account  of  a  publication  which,  if  made  by  an  individual, 
would  be  libelous. 

Whateyer  controversy  may  at  one  time  have  existed,  it 
must  now  be  held  that  a  corporation  may  become  civilly  re- 
sponsible for  libel:  Philadelphia  etc,  R,  E,  Co.  v.  Q^igleyy  21 
How.  202;  Howe  Machine  Co.  v.  Soudevy  58  Ga.  65;  Maynard 
V.  Firemen's  F.  Ins.  Co.,  34  Cal.  48;  91  Am.  Dec.  672;  May- 
nard V.  Firemen's  F.  Ins.  Co.j  47  Cal.  207;  Boogher  v.  Life 
Asa'nj  75  Mo.  319;  42  Am.  Rep.  413;  Evening  Journal  Ass'n  v. 
McDermot,  44  N.  J.  L.  431;  43  Am.  Rep.  392;  Aldrich  v.  Press 
Printing  Co,,  9  Minn.  133;  86  Am.  Dec.  84;  Detroit  Daily  Post 
Co,  V.  Mc Arthur,  16  Mich.  447;  Hewitt  v.  Pioneer  Press  Co.,  23 
Minn.  178;  23  Am.  Rep.  680;  Vinas  v.  Merchants'  Mut.  Ins. 
Co.,  27  La.  Ann.  367;  Morawetz  on  Corporations,  727;  Town- 
shend  on  Libel  and  Slander,  265;  Cooley  on  Torts,  136. 

The  rule  now  recognized  is,  that  corporations,  like  individ- 
uals, may  become  liable  for  damages  exemplary  in  character^ 
and  the  main  controversy  has  been,  as  to  whether  they  become 
so  liable  when  the  wrong  committed  is  such  as  would  author- 
ize the  imposition  of  such  damages  on  the  guilty  agent,  or 
whether  it  must  be  shown  that  the  managing  agents  of  the  com- 
pany directed  the  wrongful,  act  or  subsequently  ratified  it. 

That  exemplary  damages  may  be  awarded  when  it  is  shown 
that  a  libel  has  been  published  with  express  malice,  as  in  other 
classes  of  torts  done  maliciously  or  wantonly,  is  well  settled: 
Detroit  Daily  Post  Co.  v.  Mc Arthur,  16  Mich.  447;  Hewitt  v. 
Pioneer  Press  Co.,  23  Minn.  180;  23  Am.  Rep.  680;  Hunt  v. 
Bennett,  19  N.  Y.  173;  Gilreath  v.  Allen,  10  Ired.  69;  Cramer  v. 
Noonan,  4  Wis.  231;  Hosley  v.  Brooks,  20  111.  116;  71  Am.  Dec, 
252;  Snyder  v.  Fulton,  34  Md.  128;  6  Am.  Rep.  134;  Town- 
shend  on  Libel  and  Slander,  506,  538. 

The  petition  alleged  that,  by  the  language  used,  appellant 
meant  and  intended  to  charge  that  appellee  was  careless  in  his 
business  and  employment  as  conductor,  and  that  he  was  so 
careless  and  unworthy  of  employment  at  the  date  of  publi- 
cation, and  it  is  claimed  that  the  language  was  not  susceptible 
of  the  meaning  attached  to  it,  and  that  in  so  far  an  exception 
to  the  petition  should  have  been  sustained. 

It  seems  to  us  that  such  was  the  natural  import  of  the  lan- 
guage alleged  to  have  been  used,  and  that  the  ruling  of  the 
court,  in  this  respect,  was  correct. 

Appellee  alleged  that  his  employment  was  that  of  conduc- 
tor in  the  railway  service,  and  that  in  this  and  in  all  lower 
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grades  of  that  service,  by  long  experience,  he  had  become  pro* 
ficient,  capable,  and  skillful,  and  that  by  reason  of  the  publi- 
cation complained  of  he  had  since  been  unable  to  obtain 
employment,  whereby  he  was  damaged. 

It  is  claimed,  in  view  of  these  facts,  that  the  publication 
was  not  libelous,  and  that  an  exception  presenting  this  ques- 
tion should  have  been  sustained. 

The  occupation  alleged  was  one  lawful  in  character,  and  we 
understand  that  '* language  which  concerns  the  person  in  such 
employment  will  be  actionable  if  it  affects  him  therein  in  a 
manner  that  may  as  a  necessary  consequence,  or  does  as  a 
natural  or  proximate  consequence,  prevent  him  deriving  there- 
from that  pecuniary  reward  which  probably  he  might  others 
wise  have  obtained,"^- is  actionable:  Townshend  on  Libel  and 
Blander,  182. 

If,  as  alleged  in  the  petition,  the  pamphlet  containing  the 
language  complained  of  was  by  appellant  placed  in  the  hands 
of  those  charged  with  the  duty  of  employing  conductors  on  the 
different  lines  of  railway  through  the  country,  it  seems  to  us 
that  the  effect  of  this  would  be  to  prevent  his  obtaining  em- 
ployment in  that  business  for  which,  he  alleges,  he  had  fitted 
himself  by  many  years'  service,  arxd  if  the  charge  was  untrue, 
and  published  with  actual  malice,  as  alleged,  it  was  libelous, 

There  is  a  conflict  in  the  evidence  as  to  whether  the  lan- 
guage of  which  appellee  complains  was  true. 

On  his  part  there  is  much  evidence  tending  to  show  that  he 
was  a  careful  and  skillful  conductor,  but  on  the  other  hnul, 
there  is  much  evidence  showing  specific  and  repeated  acts  of 
carelessness  and  disregard  of  duty. 

The  evidence,  however,  does  show  that  such  reports  were 
made,  by  those  persons  whose  immediate  duty  it  was  to  super- 
vise the  appellee,  to  the  officers  of  the  company,  who  caused 
the  pamphlet  to  be  printed,  as  would  not  only  have  justified 
the  publication  to  be  made,  but  as  would  have  required  it  to 
be  made,  or  in  some  manner  the  same  facts  to  have  been  made 
known  to  all  persons  whose  duty  it  was  to  make  employments 
for  appellant. 

It  was  shown  that  appellant  was  operating  about  six  thou- 
sand miles  of  railway,  and  had  in  its  employment  about 
twenty-four  thousand  employees,  and  without  some  such 
source  of  information  it  was  impossible  to  prevent  the  re- 
employment of  an  employee  on  one  part  of  the  line  when  dis- 
charged from  another  for  cause,  which  made  it  the  duty  of 
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appellant  to  its  employees,  the  public,  and  itself  not  again  to 
receive  the  discharged  person  into  its  service. 

There  is  no  evidence  tending  to  show  that  the  persons  who 
gave  information  on  which  the  pablication  was  made  were 
not  worthy  of  credit,  or  that  they  acted  through  any  other 
motive  than  a  desire  to  guard  those  whose  duty  it  was  to  em- 
ploy from  employing  persons  unfit  for  employment  in  railway 
service;   nor  is  there  evidence  showing  that  the  pamphlet 
containing  the  language  complained  of  was  ever  placed  by  the 
officers  of  appellant  company  in  the  hands  of  any  person  other 
than  its  own  employees,  to  whom  it  was  proper  to  give  infor- 
mation necessary  to  guide  them  in  the  selection  of  persons  to 
serve  the  company.    This  it  was  the  right  of  the  appellant  to 
do;  and  while  it  might  be  liable  for  actual  damages  for  so  do- 
ing, if  the  publication  was  false,  it  is  certainly  true  that  no  in- 
ference  of  the  existence  of  actual  malice  could  be  drawn  from 
the  facts  shown  by  the  record  before  us.    There  can  be  no  pre- 
tense that  the  officer  of  the  company  who  caused  the  pamph- 
let to  be  published  waa  actuated  by  ill-will  toward  or  desire 
to  injure  appellee,  who  was  a  stranger  to  him.    The  evidence 
of  that  officer,  uncontradicted,  was,  in  substance,  that  he  had 
the  pamphlet  published;  that  it  was  not  issued  with  any  bad 
feeling  or  malice  toward  plaintiff  or  for  the  purpose  of  injuring 
him  or  any  one  else;  that  the  book  was  gotten  up  for  the  per- 
sonal convenience  and  private  information  of  the  officers  of  the 
company  only,  in  order  that  they  might  protect  the  lives  and 
property  of  the  public,  and  also  the  interests  of  the  defendant, 
by  securing  to  the  company  only  good,  careful,  and  reliable 
men;  that  he  did  not  know  plaintiff,  that  there  were  about 
twenty-four  thousand  persons  in  the  employ  of  defendant  at 
the  time  the  pamphlet  was  printed;  that  it  was  necessary  to 
have  this  discharge  list  in  order  to  guard  against  re-employing 
.  men  who  had  proved   themselves  incompetent  or   untrust- 
worthy;  that  he  printed   about  one  hundred   copies  of  the 
book,  and  sent  them  to  officers  of  the  company  only,  and  if 
one  ever  got  outside  of  keeping  of  proper  officers,  it  must  have 
been  surreptitiously  obtained. 

We  understand  the  law  to  be,  that  a  communication  made 
in  good  faith  in  reference  to  a  matter  in  which  the  person 
communicating  has  an  interest,  or  in  which  the  public  has  an 
interest,  is  privileged,  if  made  to  another  for  the  purpose  of 
protecting  that  interest,  and  that  a  communication  made  in 
the  discharge  of  a  duty,  and  looking  to  the  prevention  of 
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wrong  towards  another  or  the  public  is  so  privileged  when 
made  in  good  fjEuth.  In  such  cases,  although  the  statements 
made  may  have  been  untrue,  malice  cannot  be  implied  from 
the  fact  of  publication^  and  to  sustain  an  action  in  which  the 
existence  of  evil  motive  must  be  proved. 

In  the  case  of  Harrison  v.  Burk,  6  El.  &  B.  848,  it  was  said: 
^^A  communication  made  bona  fide,  upon  any  subject-matter 
in  which  the  party  communicating  has  an  interest,  or  in  ref- 
erence to  which  be  has  a  duty,  is  privileged,  if  made  to  a 
person  having  a  corresponding  interest  or  duty,  although  it 
contained  criminatory  matter  which,  without  this  privilege, 

would  be  slanderous  and  actionable 'Duty,'  in  the 

preferred  canon,  cannot  be  confined  to  legal  duties  which  may 
be  enforced  by  indictment,  action,  or  tnancfamus,  but  must  in- 
clude moral  and  social  duties  of  imperfect  obligation.'' 

^' When  words  imputing  misconduct  to  another  are  spoken 
by  ODA  having  a  duty  to  perform,  and  the  words  are  spoken  in 
good  faith,  and  in  the  belief  that  it  comes  within  the  discharge 
of  that  duty,  or  where  they  are  spoken  in  good  faith  to  those 
^ho  have  an  interest  in  the  communication  and  a  right  to  know 
and  act  upon  the  facts  stated,  no  presumption  of  malice  arises 
from  the  speaking  of  the  words,  and  therefore  no  action  can 
be  maintained  in  such  cases  without  proof  of  express  malice. 
If  the  occasion  is  used  merely  as  a  means  of  enabling  the 
party  to  utter  the  slander  to  indulge  his  malice,  and  not  in 
good  faith  to  perform  a  duty  or  make  a  communication  useful 
and  beneficial  to  others,  the  occasion  will  furnish  no  excuse": 
Bradley  v.  Heath,  12  Pick.  164;  22  Am.  Dec.  418;  Noonan  v. 
Orion,  32  Wis.  112;  Harper  v.  Harper,  10  Bush,  455;  Harwood 
V.  Keech,  4  Hun,  890;  Townshend  on  Libel  and  Slander,  241- 
245. 

This  action  is  based  on  the  proposition  that  the  publication 
was  made  by  a  representative  of  the  appellant  corporation  in  . 
the  course  of  his  employment  or  in  the  discharge  of  the  duties 
of  his  office,  and  that  for  this  reason  appellant,  corporation 
though  it  is,  is  in  law  the  maker  and  publisher  of  the  libeL 

In  the  discharge  of  the  duties  imposed  upon  that  officer,  it 
was  his  duty  to  appellant  and  to  the  public  alike  to  see  that 
none  but  competent  and  careful  men  were  employed  to  con- 
duct its  business,  which,  when  conducted  with  the  utmost 
care,  is  always  attended  with  great  danger.  This  duty  he 
could  not  discharge  in  person  throughout  all  the  lines  operated 
by  appellant,  and  it  became  necessary  that  persons  on  differ* 
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ent  parts  of  the  line  should  be  clotbed  with  power  to  employ 
servants.  The  officer  having  been  informed  by  a  credible 
person  or  persons  that  appellee  was  not  a  carefdl  man,  that 
he  had  been  careless  in  the  discharge  of  his  duties  as  a  con* 
ductor  to  such  extent  as  to  make  his  discharge  necessary,  it 
became  his  duty  to  place  this  information  in  the  possession  of 
all  persons  having  power  to  employ,  and  a  failure  to  do  so  would 
have  been  a  breach  of  duty.  A  publication  so  made  is  not 
actionable,  in  the  absence  of  actual  malice;  and  as  there  was 
no  evidence  of  this,  the  court  below  should  not  have  submitted 
a  charge  under  which  the  jury  could  have  found  in  favor  of 
appellee  any  exemplary  damages. 

We  are  further  of  the  opinion  that  the  court  should  have 
granted  a  new  trial,  on  the  ground  that  there  was  no  evidence 
sufficient  to  show  express  malice;  for  in  the  absence  of  this, 
the  language  complained  of,  under  the  circumstances  of  the 
piiblication,  was  not  actionable,  and  appellee  therefore  not 
entitled  to  damages,  either  actual  or  exemplary. 

If,  as  claimed  by  appellee,  the  publication  had  been  placed 
in  the  hands  of  the  agents  of  other  railway  companies,  without 
malice,  but  for  the  sole  purpose  of  enabling  such  agents  to 
avoid  the  employment  of  unsuitable  persons,  whether  so  com- 
municated by  request  or  not,  looking  to  the  public  interests 
involved,  we  do  not  see  that  such  a  publication  would  be  ac- 
tionable. 

It  seems  tons  that  any  person  who,  upon  reasonable  grounds, 
believes  himself  to  be  possessed  of  knowledge  which,  if  true, 
does  or  may  affect  the  rights  and  interests  of  another,  has  the 
right  in  good  faith  to  communicate  such  belief  to  that  other, 
and  he  may  make  the  communication  with  or  without  request, 
and  whether  he  has  or  has  not  personally  any  interest  in  the 
subject-matter  of  the  communication. 

Mr.  Townshend  states  even  a  broader  rule,  which  does  not 
require  that  reasonable  or  probable  cause  for  the  belief  should 
exist:  Townshend  on  Libel  and  Slander,  241. 

The  rule  is  illustrated  by  this  author  in  the  cases  cited  by 
him  to  sustain  the  proposition  that  a  former  employer  may, 
without  rendering  himself  liable  in  any  action  for  libel,  in 
good  faith  state,  with  or  without  previous  request,  what  he 
may  believe  to  be  true  of  one  formerly  in  his  employment. 

Looking  to  the  public  interests  involved  in  the  safe  opera- 
tion of  railways,  as  well  as  the  interests  of  their  owners,  it 
fleems  to  us  that  one  having  reasonable  ground  to  believe  that 
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a  person  seeking  an  important  position  in  that  service  was  in- 
coropetenti  careless,  or  otherwise  unfit  would  be  under  such  ob* 
ligation  to  communicate  his  knowledge  or  belief  to  all  persons 
likely  to  employ  such  unsuitable  person  in  that  business  as 
would  make  the  publication  privileged,  if  made  in  good  faith. 

Appellee  alleged  that  he  sought  employment  from  many 
railway  companies,  and  that  he  had  been  refused  employment 
on  account  of  the  publication  of  which  he  complains,  but  he 
did  not  allege  the  names  of  the  persons  to  whom  he  had  made 
application,  and  for  the  want  of  such  averments  his  evidence 
on  this  point  was  objected  ta 

We  are  of  opinion  that  the  averments  of  special  damages 
were  sufficient  on  general  demurrer,  and  that  if  appellant  de- 
sired more  specific  averments  as  to  the  persons  who  had  refused 
employment  to  appellee,  it  should  have  called  for  this  by  point- 
ing out  the  specific  defect  by  prpper  exception. 

For  the  errors  noticed,  the  judgment  of  the  court  below  will 
be  reversed,  and  the  cause  remanded. 


CoBFORATiOKS  ABM  Rbbtonsislx  vob  thb  Pitblicatior  ov  Libkls,  wheii 
made  by  their  anthority  or  ratified  by  them,  or  made  by  their  servanta  or 
agents  in  the  course  of  their  employment:  Fogg  ▼.  BoHon  tU,  B*  R,  Ootyoro' 
Hon,  148  Mass.  613;  12  Am.  St.  Rep.  583,  and  note. 

EzEMPLABT  Damaobs.  —  As  to  when  exemplary  damages  may  be  reoovered: 
Note  to  yewmoH  ▼.  Stein,  13  Am.  St  Bep.  462. 

Pbivilbosd  Commttm  IGATI0K8  ABB  AcHONABLB  as  libel,  whon  published  in 
malioe,  which  must  be  expressly  proved:  Bradstreei  Co,  ▼.  Cfill,  72  Tex.  115; 
13  Am.  St.  Rep.  768;  Chaffin  ▼.  Lynch,  84  Va.  884;  StewaH  ▼.  HaO,  83  Ky. 
875;  KetU  ▼.  BongairtK,  15  R.  L  72;  2  Am.  St.  Rep.  870,  and  note. 

pBnriLBQBD  GoMicuifiOATiON,  What  18.  — To  be  privileged,  a  communica- 
tion most  be  made  upon  a  proper  occasion,  from  a  proper  motive,  and  baaed 
upon  a  proper  and  reasonable  caase:  Press  Co,  v.  Stetcari,  119  Pa.  St.  685; 
HoU  V.  ParmmB,  23  Tex.  9;  76  Am.  Deo.  49. 

LiBBL  —  MonvB  ov  Pdblishbb. — If  defendant,  in  publishing  an  artido 
claimed  to  be  libelous,  acted  from  an  honest  motive  to  protect  the  publie 
against  impostors,  this  fact  may  rebut  malice,  and  mitigate  damages:  Mo9kr 
V.  8toU,  119  Ind.  244.  Newspaper  libel:  Note  to  McAlUsitr  v.  Dt^oU  Fret 
Press  Co.,  ante,  p.  333-369. 

Failurb  to  Filb  Cost  Bond.  —  The  failure  of  a  plaintiff  in  an  action  for 
slander  to  file  an  undertaking  for  costs  before  the  issuance  of  the  summons 
does  not  deprive  the  court  of  jurisdiction;  and  a  dismissal  of  an  actiou  on  ac^ 
count  of  such  failure  is  erroneous,  when  a  proper  undertaking  is  filed  at  the 
time  of  the  making  of  a  motion  to  dismiss:  Stkuom  ▼.  Carpenter,  78  OsL  57L 
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Cbavens  V.  White. 

178  TsxAS,  677.] 

Makbiid  Woman's  Dsx]>,  in  which  she  is  ^ot  joined  by  her  hnaband  nor 
privily  examined,  is  invalid. 

pXBDS — CoNSTBUonoN.  —  When  the  intention  of  the  granton  dearly  ap- 
pears from  the  face  of  a  deed,  effect  must  be  given  thereto,  however  iui« 
usual  the  form  of  the  deed,  unless  the  repugnancy  in  its  clauses  is  such 
as  to  render  the  deed  utterly  void» 

DssDs  —  ExoBpnoN  ^  Construction. — Where  it  clearly  appears  to  have 
been  the  intention  of  the  parties  to  a  deed  to  except  part  of  the  proper^ 
embraced  in  the  general  description,  from  its  operation  effect  will  be 
given  to  such  intent^  unless  the  repugnancy  is  such  as  to  render  the  ex- 
oeption  void. 

pAK'rrnoN.  —  Mabbibd  Woman's  Dbed  nr  Voluntabt  Pabtition  not  ac- 
knowledged nor  signed  by  the  husband  may  be  enforced  when  it  appears 
that  all  parties  in  interest  regard  the  property  thus  conveyed  by  her  as 
part  of  the  partition,  and  she  has-  acted  upon  it  as  such,  by  acoeptiog 
other  property  conveyed  to  her  in  the  general  partition. 

Richard  B.  SempUy  for  the  appellants. 

Btatton,  C.  J.  Appellee  brought  this  action  to  recover  120 
acres  of  land,  a  part  of  a  survey  granted  to  the  heirs  of  James 
Dougherty  as  a  part  of  his  headright 

The  survey  of  which  the  land  in  controversy  is  a  part  con* 
tains  526  acres,  and  the  balance  of  the  headright,  which  con- 
sisted of  1,280  acres,  seems  to  have  been  embraced  in  another 
grant,  which  also  descended  to  the  heirs  of  James  Dougherty. 

His  heirs  were  his  children,  Andrew  Dougherty,  Sarah 
Thomas,  the  appellee,  and  the  children  of  a  deceased  son. 

On  the  trial,  the  following  deeds  were  offered  in  evidence: 
1.  Deed  by  A.  Dougherty  and  co-heirs,  except  plaintiff,  convey- 
ing to  plaintiff  a  tract  of  190  acres  out  of  the  James  Dough- 
erty survey,  embracing  the  premises  in  controversy,  dated 
December  26, 1860;  2.  Deed  from  plaintiff  and  co-heirs,  except 
A.  Dougherty,  conveying  to  A.  Dougherty  90  acres  of  331  acres 
patented  to  James  Dougherty,  dated  December  26,  I860;  8. 
Deed  from  A.  Dougherty  and  co-heirs,  except  heirs  of  Charles 
Dougherty,  to  Polly  Ann  Dougherty,  for  herself,  and  as  guar- 
dian of  minor  heirs  of  Charles  Dougherty,  conveying  320 
acres  patented  to  James  Dougherty;  4.  Deed  from  plaintiff 
and  co-heirs,  except  A.  Dougherty,  conveying  to  A.  Dougherty 
16  acres  of  said  James  Dougherty  survey,  dated  December  26, 
1860. 

These  deeds  all  bear  date  December  26,  1860.  The  consid« 
oration  mentioned  in  them  all  is  certain  relinquishments  mad^ 
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by  the  grantees  to  portions  of  the  1,280  acres  headright  lands 
of  James  Dougherty,  which  are  located  in  Fannin  Coanty. 
These  deeds  do  not  dispose  of  one  half  of  the  1,280  acres, 
though  plaintiff  proved  that  Sarah  Thomas  had  a  similar  deed 
for  her  part  of  the  Doagherty  survey,  but  it  is  not  shown  how 
many  acres  she  got  Prior  to  the  date  of  these  deeds,  plaintiff 
had  sold  to  A.  Dougherty  the  premises  in  controversy,  her 
deed  to  him  bearing  date  October  7, 1859.  In  this  deed,  how- 
ever, her  husband  did  not  join,  nor  did  he  join  in  any  of  the 
deeds  to  the  several  heirs.  In  the  partition  deed  that  plaintiff 
received  for  the  190  acres,  the  following  language  appears: — 

''  Furthermore,  this  deed  is  not  to  interfere  or  in  the  least 
conflict  with  or  include  any  part  or  parcel  of  120  acres  hereto- 
fore deeded  to  said  Andrew  Dougherty  by  said  Nancy  M. 
White;  but  the  right  to  said  A.  Dougherty,  made  as  aforesaid, 
holds  good,  and  the  120  acres  is  yet  held  and  owned  by  A. 
Dougherty  in  and  out  of  said  190  acres." 

The  court  below  found  that  those  several  deeds  were  made 
in  partition  of  the  estate  of  James  Dougherty,  and  this  is  prob- 
ably true,  but  it  is  evident  that  the  entire  partition  is  not 
shown. 

The  court  below  properly  held  the  deed  executed  to  Andrew 
Dougherty,  of  date  October  7,  1859,  by  appellee,  invalid,  be- 
cause she  was  neither  joined  by  her  husband  nor  privily  ex- 
amined, and  rendered  a  judgment  in  her  favor  for  the  land. 

Appellants  Cravens  claim  the  land  through  a  deed  made  by 
Andrew  Dougherty  subsequent  to  the  deed  made  to  him  by 
appellee. 

To  sustain  the  judgment,  it  must  appear  that  appellee  has 
title  in  severalty  to  the  120  acres  of  land  for  which  she  sues; 
for,  otherwise,  she  cannot  recover  from  appellants,  who  claim 
under  and  through  title  from  Andrew  Dougherty,  who,  as  co- 
heir of  appellee,  had  originally  the  same  interest  as  she.  She 
is  not,  then,  entitled  to  the  judgment  rendered  in  her  favor 
through  inheritance  from  her  father.  The  only  other  right 
shown  by  her  comes  through  the  deed  executed  to  her  by 
Andrew  Dougherty  and  co-heirs,  of  date  December  26,  1860. 
That  deed,  in  describing  the  land,  speaks  of  the  tract  as  one 
containing  190  acres,  but  it  is  evident  that  this  was  intended 
only  to  be  descriptive  of  the  tract. 

The  concluding  clause  of  that  deed  shows  clearly  that  it  was 
not  the  intention  of  its  makers  that  the  120  acres  of  land 
therein  referred  to  should  pass  to  appellee,  and  however  ud« 
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HflQal  the  form  of  the  deed  may  be,  efiPect  must  be  giren  to  ib« 
intention  of  the  makers. 

There  is  more  or  less  repugnancy  in  the  provisions  of  aU 
deeds  in  which  a  part  of  the  thing  embraced  in  the  general 
description  is  excepted  from  the  operation  of  the  instrument^ 
but  in  this  case  we  are  of  opinion  that  the  repugnancy  is  not 
such  as  to  render  the  exception  void. 

That  deed  was  executed  by  Mrs.  Thomas,  who  was  an  equal 
heir  with  appellee  and  Andrew  Dougherty,  and  it  was  exe- 
cuted by  those  who  assumed  to  represent  the  interest  of  an- 
other son  of  James  Dougherty,  and  on  its  face  shows  as  clearly 
the  intention  of  those  persons,  as  well  as  Andrew  Dougherty, 
that  he  should  hold  the  120  acres,  as  it  would  have  shown  an 
intention  that  appellee  should  hold  the  entire  tract,  embracing 
the  smaller,  had  not  the  excepting  clause  been  inserted  in  the 
deed. 

Appellee  must  have  understood,  when  she  received  that 
deed,  that  its  makers  did  not  intend  she  should  thereby  be- 
come entitled  to  the  land  she  now  seeks  to  recover,  for  there 
is  no  uncertainty  in  the  language  of  the  deed  in  this  respect. 

It  negatives  any  intention  on  the  part  of  any  one  of  its 
makers  by  it  to  confer  on  appellee  any  right  to  the  land  in 
controversy,  and  even  goes  further,  and  attempts  to  validate 
the  deed  made  by  appellee  to  Andrew  Dougherty. 

What  effect  the  acceptance  of  this  deed  by  appellee  ought 
to  have  upon  her  former  deed  cannot  be  ascertained  from  the 
facts  before  us;  but  if  it  should  be  made  to  appear  that  the 
deed  through  which  appellee  attempted  to  convey  the  land  in 
controversy  to  Andrew  Dougherty  was  regarded  as  a  part  of 
the  general  partition  of  the  estate  of  James  Dougherty,  and 
that  she  received  her  entire  interest  in  the  estate  in  property 
other  than  that  in  controversy,  then  she  ought  to  be  held  to 
have  made,  through  her  deed  and  the  acceptance  of  the  deed 
in  question,  a  valid  partition  of  the  estate  of  her  father;  for 
this  she  might  legally  have  done  by  parol:  Wardlow  v.  Miller^ 
69  Tex.  399. 

The  land  in  controversy  seems  susceptible  of  identification, 
and  unless  appellee  is  precluded  from  claiming  any  part  of  it 
by  reason  of  equities  growing  out  of  a  general  partition  of  her 
father's  estate,  she  is  still  the  owner  of  an  undivided  one-fourth 
interest  in  it,  for  the  mere  acceptance  of  the  deed  in  contro- 
versy, as  the  case  is  now  presented,  cannot  be  held  to  divest 
the  interest  which  she  took  by  inheritance,  nor  to  estop  her 
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from  claiming  that,  but  she  does  not  now  bIiow  that  she  owns 
a  greater  interest  in  the  land.  It  is  evident  that  the  record 
does  not  show  all  that  was  done  in  the  partition  of  the  estate 
of  James  Donghertj,  and  it  would  be  useless  to  speculate  on 
probabilities  suggested  by  it 

Believing  that  the  evidence  does  not  sustain  the  judgmenti 
it  will  be  reversed,  and  the  cause  remanded. 

OoNSTBVonoH  ov  Deeds.  —  Whea  th**  intention  of  the  parfcieK  to  a  deed 
•ppeen  upon  ite  faoe,  enoh  intention  mnit  be  given  efifeot:  PecUn  t.  CkSeag9 
€U.  iTy  Go.,  78  Iowa.  828;  5  Am.  St.  Rep.  680;  Shar^p  t.  HaU,  86  Ala.  110; 
11  Am.  St  Rep.  28;  PoU  ▼.  WeO,  115  N.  Y.  361;  12  Am.  St  Bep.  800,  and 
note. 

Marrikd  Womsh  —  EnopPSL.  —The  doctrine  of  estoppel  may  be  applied 
to  married  women:  McDatM  t.  Landrum,  87  Ky.  404;  12  Am.  St  Eep.  6CQ^ 
and  note  608,  604. 

Mabribd  Wokait'b  DsiSb  to  be  valid,  moat  be  exeonted  preeiaely  aa 
directed  by  the  atatnte:  Cfox  t.  Bokomb,  87  AU  689;  18  Am.  St  Kep.  781 
and  note. 
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OoRPORATioKs— What  Krobssart  to  Enabls  Stookholdze to  liAurrAiv 
Suit  aoaihst.  — To  enable  an  individual  stockholder  to  maintain  soil 
in  equity  against  a  corporation,  to  recover  damages  for  depreciation  in 
the  value  of  stock  and  corporate  property  occasioned  by  the  fraudulent 
practices  and  conduct  of  its  officers  and  directors,  he  must  allege  and 
show  a  refusal,  or  virtual  refosal,  of  the  corporation  to  sue,  that  there 
has  been  a  breach  of  duty,  and  that  there  has  been  injury  to  the  atoek* 
holder  suing. 

OoRPORATiONs  —  SuiT  BT  Stookholbxr  aoaimst.  ~  To  justify  interference 
with  the  business  of  a  corporation,  there  must  exist,  as  a  foundation  for 
suit,  some  action  or  threatened  action  by  its  officers  and  direotors  whidi 
is  beyond  the  power  conferred  by  its  oharter,  or  sn<di  fraudulent  trans- 
action, contemplated  or  completed  among  themselves  or  with  others^  as 
will  result  in  serious  injury  to  the  stockholder  suing. 

COBFORATIONS  —  RiOHT  OV  AcnON  AGAINST,  FOR  FrAITD  OR  KlOLIOEHOE.  — 

Where  the  officers  or  directors  of  a  corporation,  or  some  of  them,  canse 
a  loss  of  corporate  property  by  negligence  or  culpable  lack  of  prudence^ 
or  fraudulently  misappropriate  the  corporate  property  in  any  manner^ 
or  obtain  undue  advantage,  benefit  or  property  for  themselves  by  con- 
tract, purchase,  sale,  or  other  dealings,  under  cover  of  their  official 
functions,  or  in  any  manner  commit  a  breach  of  their  obligattoos^  the 
corporation  is  the  proper  party  to  bring  suit 
Ck>BroRATioN8 — Whev  Stoosholder  mat  Maiktaxv  Suit  aoaixr.— 
The  breach  of  duty  by  a  corporation  authorising  equitable  suit  by  a 
share-holder  for  damage  in  the  depreciation  of  his  stock  does  not  refer  to 
mere  mismanagement  or  neglect  of  the  officers  or  directors  in  the  con- 
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trol  of  the  corporate  affiun,  or  the  alnue  of  dieoreiioii  lodged  in  them  in 
the  oondnet  of  the  oorporntion  baainees.  To  authoriie  raoh  rait,  there 
mmt  be  injurions  aota  uUra  vtrfs,  fraudulent  and  injurione  praotioee, 
abnae  of  power,  and  oppreesion  on  the  pert  of  the  corporation  or  iti 
<^cere,  clearly  subversive  of  the  rights  of  the  minority  or  of  a  stock* 
holder,  and  which,  without  such  suit,  would  leave  him  remediless. 

Bqvttt.  —  Pa&tt  Pratimo  ro&  Canoxllatioh  of  a  conveyance  must  tender 
the  money  received  thereon. 

O021TRACTS — Breach — Damaoxs. — Spxculatiyb  or  Pso8pbotivx  Pbofixs 
are  not  proper  elements  to  be  computed  in  assessing  damages  for  a 
breach  of  contract;  but  profits  or  advantages  which  are  the  direct  result 
and  fmits  of  the  contract  may  be  assessed  for  a  breach  thereof. 

Plaintiff  in  error,  a  stockholder  in  the  Wise  Countj  Coal 
Company,  brought  this  writ  of  error  from  a  judgment  sustain- 
ing a  demurrer  and  exceptions  to  a  petition  brought  by  him 
against  the  other  stockholders  and  officers  of  the  company  for 
damages  for  fraudulently  managing  the  business  of  the  com- 
pany, resulting  in  damage  and  injury  to  himself. 

Crane  and  Trenchard^  for  the  plaintiff  in  error. 

Potter  and  Hughes^  for  the  defendants  in  error. 

Hobby,  J.  Applying  to  the  petition  the  most  liberal  and 
reasonable  construction  of  which  its  language  is  susceptible, 
there  are  but  two  aspects  in  which  the  case  made  by  it  can 
be  properly  considered.  Treating  it  first  as  a  suit  in  equity 
by  an  individual  stockholder  of  shares  in  an  incorporated 
company  against  the  latter  to  recover  damages  for  the  depre- 
ciation in  the  value  of  his  stock  and  the  corporate  property, 
occasioned  by  the  fraudulent  practices  and  cofiduct  of  the 
officers  and  directors  (and  as  such  it  is  presented  by  the  par- 
ties, the  plaintiff  contending  that  such  a  suit  may  be  brought 
when  said  officers  have  "fraudulently  conspired  together  to 
take  advantage  of  plaintiff,  or  where  they  have  fraudulently 
misapplied  corporate  property  or  funds,  and  the  stockholder 
has  suffered  loss  by  depreciation  in  the  value  of  his  stock,  or 
special  damage,  when  the  corporation  refuses  to  sue,  or  the 
allegations  are  such  as  show  a  virtual  refusal  by  the  company 
to  sue"),  the  question,  then,  is,  Are  the  allegations  sufficient 
to  maintain  this  character  of  suit,  when  tested  by  the  rules 
condensed  from  a  comparison  of  the  authorities,  not  altogether 
reconcilable  in  this  class  of  cases? 

It  may  be  safely  said  that  courts  of  equity,  as  a  general 
rule,  have  not  been  disposed  to  exercise  their  jurisdiction, 
through  suits  like  the  present,  to  control  or  interfere  in  the 
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management  of  the  corporate  or  internal  affairs  of  an  incor- 
porated company.  The  company's  business  is  left  to  the 
direction  of  the  officers  or  managing  board  which,  by  the  law 
creating  it^  may  be  clothed  with  the  power  and  discretion  to 
conduct  its  affairs  in  the  manner  which,  in  their  judgment,  is 
best  calculated  to  promote  its  interests.  To  justify  the  inter- 
position of  the  courts,  there  must  exist,  as  a  foundation  for 
such  suit,  some  action  or  threatened  action  of  such  board  or 
officers  which  is  beyond  the  power  conferred  by  its  charter,  or 
such  fraudulent  transaction,  completed  or  contemplated  among 
themselves  or  with  others,  as  will  result  in  serious  injury  to 
the  share-holder  suing. 

Where  the  directors  or  officers,  or  some  of  them,  cause  a  loss 
of  corporate  property  by  negligence  or  culpable  lack  of  pru- 
dence, or  a  failure  to  exercise  these  functions,  or  fraudulently 
misappropriate  the  corporate  property  in  any  manner,  or  ob- 
tain any  undue  advantage,  benefit,  or  property  for  themselves 
by  contract,  purchase,  sale,  or  other  dealings  under  cover  of 
their  official  functions,  or  in  any  manner  commit  a  breach  of 
their  obligations,  then  the  corporation  is  the  party  to  bring 
the  suit  in  equity.  And  whatever  may  be  the  nature  of  the 
wrong  in  cases  of  this  character,  whether  intentional  or 
fraudulent,  or  resulting  from  carelessness,  negligence,  or  im- 
prudence, and  whatever  may  be  the  indirect  loss  occasioned 
to  individual  stockholders,  no  suit  in  equity  against  the  wrong- 
doing directors  or  officers  for  relief  can  be  maintained  by  an 
individual  share-holder  suing  representatively  for  all  others 
similarly  situated,  unless  the  corporation  either  actually  or 
virtually  refuses  to  prosecute:  Pomeroy's  Eq.  Jur.,  sec.  1094; 
Thompson  on  Liability,  385;  Evans  v.  Brandon^  53  Tex.  64. 

The  concurrence  of  three  things  are  regarded  as  indispen- 
sable as  the  basis  for  such  a  suit:  The  company  must  refuse 
to  sue;  there  must  be  a  breach  of  duty;  there  must  be  injury 
to  the  stockholder:  Thompson  on  Liability,  385. 

The  rule  referred  to,  that  it  must  be  shown  that  the  corpo- 
ration refuses  to  sue,  does  not  obtain  where  the  allegations  of 
the  bill  show  that  such  request  would  have  been  useless,  or  if 
they  show  such  facts  as  are  tantamount  to  a  "virtual  refusal '^ 
to  sue;  as  where  the  fact  of  the  complicity  in  the  alleged 
fraud  by  the  controlling  officers  of  the  company  appears  from 
the  averments  so  that  the  application  would  be  unavailing,  it 
need  not  be  formally  alleged  to  have  been  made,  or  that  the 
present  board  connived  at  and  approved  of  the  act  complained 


April,  1889.]  Gates  v.  Spabkman.  80» 

of  which  the  stockholder  sought  to  impeach,  it  was  held  to  bo 
a  sufficient  excuse  for  not  applying  to  the  company:  Tbomp- 
Bon  on  Liability,  801. 

This  feature  of  the  case  before  us,  however,  is  comparatively 
free  from  difficulty,  and  therefore  unimportant,  as  the  allega- 
tions show  that  the  plaintiff  and  defendants  comprise  all  of 
the  officers,  directors,  and  stockholders  constituting  the  com- 
pany, and  that  as  they  are  charged  with  the  commission  of 
the  acts  complained  of,  a  request  to  the  company  to  sue  would 
have  been  useless.  But  the  more  serious  question  arises, 
whether  the  allegations  show  a  concurrence  of  the  other  two 
conditions,  namely,  such  breach  of  duty  by  the  directors  or 
officers  of  the  company,  and  such  injury  to  the  plaintiff's 
stock,  essential  to  maintain  the  action. 

The  breach  of  duty  authorizing  a  suit  by  an  individual 
stockholder  for  damage  in  the  depreciation  of  his  stock  doee 
not  refer  to  mere  mismanagement  or  neglect  of  the  officers  or 
directors  in  the  control  of  the  corporate  affairs  or  the  abuse  of 
discretion  lodged  in  them  in  the  conduct  of  the  company's 
business.     On  this  ground  the  courts  do  not  interfere. 

The  breach  of  duty  or  conduct  of  officers  and  directors 
which  would  authorize  in  a  proper  case  the  court's  interference 
in  suits  of  this  character  is  that  which  is  characterized  by 
ultra  vireSy  fraudulent  and  injurious  practices,  abuse  of  power^ 
and  oppression  on  the  part  of  the  company  or  its  controlling 
agency  clearly  subversive  of  the  rights  of  the  minority  or  of  a 
share-holder,  and  which  without  such  interference  would  leave 
the  latter  remediless:  Thompson  on  Liability,  391;  Pomeroy'& 
Eq.  Jur.,  sec.  1096.  But  if  the  acts  or  things  are  or  may  bo 
that  which  the  majority  of  the  company  have  a  right  to  do, 
or  if  they  have  been  done  irregularly,  negligently,  or  impru* 
dently,  or  are  within  the  exercise  of  their  discretion  and  judg- 
ment in  the  development  or  prosecution  of  the  enterprise  in 
which  their  interests  are  involved,  these  would  not  constitute 
such  breach  of  duty,  however  unwise  or  inexpedient  such  acts 
might  be,  as  would  authorize  the  interference  by  the  courts  at 
the  suit  of  a  stockholder. 

To  allow  suits  of  this  character  would  be  to  permit  every 
share-holder  who  might  be  dissatisfied  with  the  progress  of  the- 
work  or  enterprise  in  which  the  company  was  engaged,  or  the 
manner  in  which  it  might  be  conducted  by  the  directors  or 
board  authorized  to  conduct  it,  to  institute  his  suit  upon  the- 
ground  that  the  enterprise  or  work  of  the  company  was  not 
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being  carried  on  or  was  being  delayed  or  arrested  in  a  man- 
ner not  in  hie  judgment  conduoive  to  the  intereeta  of  stock- 
holders.  In  the  present  case,  it  is  alleged  that  after  the 
defendants  had  expended  about  fifteen  thousand  dollars  in 
money,  employed  hands,  and  purchased  machinery,  and 
placed  the  plaintiff  in  charge  of  the  mines  as  superintendent 
to  develop  the  same,  the  work  under  the  directors  continued 
for  about  two  months,  when,  against  his  protest,  some  of  the 
hands  were  discharged;  that  the  work  was  then  continued  for 
four  months,  and  at  the  expiration  of  that  time  the  develop- 
ment of  the  mines  was  arrested,  and  the  machinery  sold  to 
one  of  the  company. 

But  it  is  not  alleged  that  this  was  done  in'any  manner  other 
than  that  which  the  directors  may  have  had  a  right  to  do  or 
ought  to  have  done  to  protect  the  stockholders  from  an  un- 
reaBonable  outlay.  It  does  not  appear  that  there  was  any 
fraud,  oppression,  or  abuse  of  power  on  their  part  in  arresting 
the  development  of  the  coal  mines,  or  that  this  work  could 
have  been  accomplished  by  any  reasonable  expenditure,  or 
even  that  it  was  practicable  or  feasible  to  continue  the  work. 
It  is  not  shown  that  the  discretion  lodged  in  the  directors  to 
prosecute  the  work  was  abused,  or  that  if  the  mines  had  been 
developed  there  was  any  probability  that  the  profits  which 
might  have  been  derived  therefrom  would  have  compensated 
for  the  outlay.  There  is  nothing  in  the  petition  which  nega- 
tives the  idea  that  bankruptcy  and  ruin  may  not  have  re- 
sulted to  the  stockholders  from  a  prosecution  of  the  work. 

We  conclude,  therefore,  that  that  character  of  fraudulent 
practices,  oppressive  conduct,  abuse  of  power,  or  illegal  exer- 
cise of  discretion  subversive  of  the  plaintiff's  rights,  are  not 
shown  on  the  part  of  the  officers  and  directors  of  the  com- 
pany which  are  held  to  be  necessary  to  maintain  a  suit  of  this 
kind. 

'^  The  injury  to  the  stockholder,"  which,  as  we  have  seen,  is 
an  essential  element  in  these  cases,  is  not  set  forth  with  the 
certainty  which  the  law  requires  in  the  most  ordinary  damage 
suits.  The  value  of  the  plaintiff's  stock  is  at  no  time  clearly 
stated,  nor  what  its  value  would  have  been  if  the  undertaking 
bad  been  successful.  It  does*  not  appear  that  the  land  has 
been  damaged.  Its  value  before  the  incorporation  of  the  com* 
pany  is  not  alleged.  It  is  alleged,  however,  that  plaintiff 
realized  $10,600  upon  one  tract,  and  $4,875  upon  another. 
Neither  of  these  amounts  are  offered  to  be  returned,  though 
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the  prajer  is  for  a  cancellation  of  the  conveyances.  We  da 
not  think  this  prajfer  could  be  heard  unless  the  plaintiff  him« 
self  offers  to  do  equity  by  a  tender  of  these  sums. 

As  the  case  is  presented,  we  are  of  opinion  that  the  petition 
does  not  allege  such  facts  as  would  authorize  the  suit  by 
plaintiff  as  an  individual  stockholder  against  the  company 
for  damages  in  the  depreciation  of  the  value  of  his  stock  and 
injury  to  the  corporate  property:  Evans  v.  Brandon^  63  Tex.  60. 

Treating  the  case  as  one  for  damages  for  the  breach  of  a 
contract  by  the  defendants,  and  for  the  recovery  of  prospective 
profits  which  might  have  been  realized  if  the  contract  to  de- 
velop the  mines  and  construct  the  railroad  had  been  carried 
out,  it  is  only  necessary  to  say  that  what  his  stock  would  have 
been  worth,  and  the  probable  enhanced  value  of  the  corporate 
property,  if  the  enterprise  embarked  in  had  been  successful^ 
are  elements  of  damage  too  remote  to  form  the  basis  for  a 
recovery,  even  if  they  had  been  alleged  with  sufScient  cer* 
tainty. 

The  rule  as  to  the  measure  of  damages  announced  in  Mas- 
terson  v.  Mayor  of  Brooklyn^  7  Hill,  61,  42  Am.  Dec.  38,  and 
cited  with  approval  in  this  state  in  Waco  Tap  R.  R.  Co.  v.  Shir^ 
ley,  45  Tex.  372,  and  Houston  etc.  R.  R.  Co.  v.  Hill,  63  Id.  384, 
is,  ^'  that  any  supposed  successful  operation  the  party  might 
have  made  if  he  had  not  been  prevented  from  realizing  the 
proceeds  of  the  contract  at  the  time  stipulated,  is  a  consider- 
ation not  to  be  taken  into  estimate.'  Besides,  the  uncertain  and 
contingent  issue  of  such  an  operation,  in  itself  considered,  has 
no  legal  or  necessary  connection  with  the  stipulations  between 
the  parties,  and  cannot  therefore  be  presumed  to  have  entered 
into  their  consideration  at  the  time  of  contracting.  It  has  ac- 
cordingly been  held  that  the  loss  of  any  speculation  or  enter- 
prise in  which  a  party  may  have  embarked,  relying  on  the 
proceeds  to  be  derived  from  the  fulfillment  of  an  existing  con- 
tract, constitutes  no  part  of  the  damages  to  be  recovered;  but 
profits  or  advantages  which  are  the  direct  and  immediate  fruits 
of  the  contract  entered  into  between  the  parties  stand  on  a  dif- 
ferent footing." 

The  purpose  of  the  law  is  to  compensate  the  party  for  the 
injury  done  him.  In  the  case  before  us  the  plaintiff  is  not 
shown  to  have  been  injured.  At  his  own  suggestion  an  enter- 
prise was  entered  into  between  the  parties  to  develop  upon  the 
land  coal  mines.  He  is  shown  to  have  realized  about  fifteen 
thousand  dollars  in  money  from  the  defendants;  that  he 
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incurred  no  expense  or  outlay  himself.  If  he  has  been  daoH 
aged,  it  is  not  made  apparent  by  the  petitioh. 

If  the  plaintiff  should  by  proper  averments  state  a  case  show* 
ing  that  upon  a  settlement  of  the  affairs  of  the  company  and 
after  *  the  payment  of  its  liabilities  it  is  indebted  to  him  for 
money  or  property  advanced,  he  might  be  entitled  to  lecover, 
but  no  such  case  is  presented  by  the  pleadings. 

We  think  the  judgment  should  be  affirmed. 


CORPORATIONS -— Stock  ani>  Stockroldxrs.  — The  minority  of  the  stodk* 
holders  of  a  corporation  may  maintain  a  biU  in  behalf  of  themselves  and  otiier 
•tookholders,  for  fraud,  conspiracy,  or  acts  ultra  vire$f  against  the  corporation, 
its  officers,  and  others  participating  therein;  but  they  must  set  ont  in  their 
complaint  that  they  have  exhausted  aU  other  means  of  redress:  A  lexander  v. 
Searcy,  81  Oa.  536;  12  Am.  8t.  Rep.  337;  compare  Bothufdl  v.  MoUiuon,  9^ 
Minn.  1;  12  Am.  St.  Rep.  606,  and  particularly  note. 

Equity.  — A  person  seeking  relief  in  equity  must  do  eqnity:  Ttard  t.  Pa- 
djie  Mta.  InB,  Co.,  13  K.  J.  £q.  480;  64  Am.  Dec.  467.  8o  that  one  electing 
to  rescind  a  contract  must  restore  whatever  he  has  received  nnder  it:  Wood- 
bury V.  Woodbury^  47  N.  H.  11;  90  Am.  Dec.  655;  extended  note  to  Joknvm 
T.  EvauB,  50  Id.  674. 

Damages.  —  Speculative  damages  are  too  remote  to  be  recovered  for  a  fail- 
ore  to  perform  a  contract:  Abbott  t.  Oaick,  13  Md.  314;  71  Am.  Dec.  635; 
Cammm  v.  Folaom,  2  Iowa,  101 ;  63  Am.  Dec.  474;  Oowda  Fatt$  U/q.  Co.  v. 
BoQ^n,  19  6a.  416;  65  Am.  Dec  602. 
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(74  Tbxas,  LJ 

FBOOBas.  —  Smvicx  bt  Pubuoatiok  subsequent  to  attachment  is  snfBeient 
to  give  jurisdiction  to  proceed  to  render  judgment  eabjeoting  the  prop- 
erty attached  to  the  payment  of  the  debl 

Jin>aMKNT  Rbndkrbd  upoh  Sxrvios  bt  Pvblicatiov,  embracing  a  reeitsl 
of  the  evidence  upon  which  it  was  based,  and  in  a  case  where  there  were 
no  unknown  heirs,  was  sufficient  under  the  law  of  Texas  as  it  existed  in 
January,  1879. 

Stidbnob.  —  Writ  or  Aitachmbnt,  regular  upon  its  face,  and  upon  which 
a  judgment  has  been  based,  is  presumed  to  have  been  properly  issued, 
and  a  party  relying  thereon  need  not  show  the  proper  affidavit  and 
bond,  when  offering  the  writ  in  evidence. 

Attachmxnt  Libns.  —  Prior  to  the  adoption  of  the  Revised  Statutes  of  Texas 
it  was  not  necessary,  in  order  to  give  effect  to  an  attachment  lien,  that 
the  judgment  should  expressly  recognize  or  enforce  the  lien;  and  in  the 
absence  of  something  in  the  judgment  showing  the  attachment  to  have 
been  abandoned,  the  lien  continued  in  force  and  held  the  property  sub- 
ject to  the  payment  of  such  indebtedness  as  the  judgment  should  show 
to  exist. 
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Atturnxt  at  Law  ^  Privilsgid  Commvnioatioiib.  —  Whert  a  witness  U 
the  attorney  for  both  parties  in  a  transaction,  oommnnications  made  to 
him  in  the  oourse  of  such  business  are  privileged,  except  in  a  suit  be- 
tween the  parties;  but  when  the  evidence  is  conflicting  as  to  whether  he 
is  such  attorney,  his  evidence  may  be  properly  admitted. 

Vraudulbmt  Contstakcbs.  —  Pakol  Etidkmcs  n  Ai>iinwinti.»  to  Show 
that  a  conveyance  absolute  upon  its  face  was  made  upon  trusts,  or  that 
it  was  made  to  hinder,  delay,  or  defraud  creditors.  The  rule  is  hero  ap- 
plied where  an  attaching  creditor  attacks  an  absolute  transfer  by  an  in* 
solvent  attachment  defendant  fur  fraud. 

PuBADQio  AND  Praotiob  —  iKOTRUcnoNa  •*  The  inadvertent  use  of  the 
word  "  debtor,"  instead  of  "  creditor,**  in  an  instmotion,  is  not  ground  of 
oomplaint,  when  no  harm  oould  have  resulted  from  the  mistake. 

/.  M.  Eckford^  and  Tarleton  and  K$UeT^  for  the  appellant. 

John  A.  and  N,  0.  Qreen^  Wmlder  and  Upson^  and  John  A. 
Oreen^  Jun.^  for  the  appellee. 

Gaines,  A.  J.  This  was  a  proceeding  to  try  the  rights  of 
property  in  certain  cattle  and  horses  levied  upon  by  virtue  of 
a  writ  of  attachment  in  favor  of  appellee  against  the  property 
of  John  H.  Slaughter,  and  claimed  by  appellant.  The  claim- 
ant, Harris,  alleged  title  to  the  property  by  virtue  of  a  bill  of 
sale  executed  to  him  by  Slaughter  before  the  levy  of  the  writ. 
The  plaintiff  in  the  writ,  who  is  also  styled  plaintiff  in  this 
proceeding,  attacked  the  bill  of  sale,  upon  the  ground  that  it 
was  made  to  hinder,  delay,  and  defraud  the  creditors  of  the 
seller. 

When  this  cause  came  on  for  trial  the  original  suit  of 
Daugherty  against  Harris  had  been  determined,  and  had  re« 
suited  in  a  judgment  in  favor  of  the  plaintiff.  During  the 
progress  of  the  trial  of  the  present  suit,  plaintiff,  Daugherty, 
offered  in  evidence  that  judgment,  to  which  the  defendant  ob- 
jected on  the  grounds,  —  1.  That  it  was  a  personal  judgment, 
and  that  judgment  had  been  rendered  upon  citation  by  pub- 
lication, and  there  had  been  no  appearance  by  the  defendant; 
and  2.  That  no  statement  of  facts  was  incorporated  into  the 
record,  and  no  attorney  appointed  to  represent  the  absent  de- 
fendant. The  objections  were  overruled,  and  the  judgment 
admitted  in  evidence,  and  this  ruling  of  the  court  is  made  the 
ground  of  the  first  assignment  of  error.  The  suit  of  Daugherty 
against  Slaughter  was  originally  instituted  to  foreclose  a  mort- 
gage, and  during  its  progress  the  attachment  was  sued  out^ 
whdcb  was  levied  upon  the  property  in  controversy.  Without 
entering  into  any  other  question,  we  deem  it  sufficient  to  say 
that  the  service  by  publication  was  sufficient  to  give  the  court 
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jurisdiction  to  proceed  to  render  a  judgment  wbich  in  legal 
effect  subjected  the  property  attached  to  the  payment  of  the 
debt  sued  upon. 

The  judgment  was  rendered  on  the  eighth  day  of  January, 
1879,  and  embraced  a  recital  of  the  evidence  upon  which  it 
was  rendered.  This  was  a  compliance  with  the  law  as  it  then 
existed:  Paschal's  Dig.,  art.  1488;  Hill  y.  Baylor,  23  Tex.  261; 
Davis  v.  Davis^  24  Id.  187.  Before  the  Revised  Statutes,  it 
was  only  in  cases  in  which  unknown  heirs  were  cited  by  pub- 
lication that  the  court  was  required  to  appoint  an  attorney  to 
represent  the  absent  defendants.:  Paschal's  Dig.,  arts.  1488, 
5460.*  We  hold  that  in  this  case  the  law  was  complied  with 
without  deciding  that  a  failure  to  comply  in  the  particulars 
complained  of  would  have  rendered  the  judgment  void  for  all 
purposes. 

The  plaintiff  also  offered  in  evidence  the  writ  of  attachment, 
which  was  also  objected  to  by  the  defendant  The  evidence 
was  admitted,  and  the  ruling  is  assigned  as  error.  The 
grounds  of  objection  were,  that  the  affidavit  and  bond  for 
attachment  were  not  produced,  and  that  the  judgment  did 
not  condemn  the  property  attached. 

We  think  It  was  not  incumbent  upon  plaintiff  to  show  a 
proper  bond  and  affidavit  before  offering  the  writ.  A  writ  of 
attachment  regular  upon  its  face  is  presumed,  in  a  case  like 
this,  to  have  been  properly  issued. 

In  Wallace  v.  Bogel,  66  Tex.  672,  it  is  held  that,  before  the 
adoption  of  the  Revised  Statutes,  in  order  to  give  effect  to  the 
lien  of  an  attachment,  it  was  not  necessary  that  the  judgment 
should  expressly  recognize  or  enforce  the  lien,  and  that  in  the 
absence  of  something  in  the  judgment  showing  that  the  attach- 
ment had  been  abandoned,  the  lien  continued  in  force,  and 
held  the  property  subject  to  the  payment  of  such  indebtedness 
as  the  judgment  should  show  to  exist.  Therefore  the  lien  of 
the  attachment  was  not  waived  by  a  failure  to  make  an  order 
in  the  judgment  for  the  condemnation  of  the  property  at- 
tached, or  by  the  failure  therein  to  recognize  the  existence 
of  the  attachment.  There  was  no  dissolution  of  the  writ  or 
express  waiver  of  the  lien.  The  judgment  was  sufficient  to 
subject  the  property  attached  to  its  payment,  if  subject  to  be 
seized  as  the  property  of  the  defendant  in  the  writ. 

The  third  assignment  is,  that  ^'the  court  erred  in  permitting 
John  R.  Shook,  Esq.,  to  be  examined  as  a  witness  by  the  plain- 
tiff, over  the  objection  of  the  defendant,  because  said  Shook 
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had  been  of  counsel  for  the  defendant  in  this  very  suit,  and  in 
respect  to  the  subject-matter  thereof,  and  as  counsel  for  both 
vendor  and  purchaser,  had  drawn  the  bill  of  sale  under  which 
defendant  claimed  this  property." 

The  bill  of  exceptions  shows  that  the  attorney  whose  testi* 
mony  was  sought  to  be  excluded  drew  the  bill  of  sale,  the 
validity  of  which  is  the  subject  of  controversy  in  this  suit, — 
the  seller  and  purchaser  both  being  present, — and  that  after 
this  proceeding  was  instituted,  Shook  was  employed  by  appel- 
lant to  represent  him  in  the  suit.  It  further  appears,  however, 
that  Shook  accepted  the  employment,  believing  that  it  would 
not  conflict  with  the  interest  of  Slaughter,  the  seller,  for  whom 
he  considered  himself  retained,  and  that  a  conflict  of  interest 
having  been  developed,  he  was  discharged  by  appellant,  and 
was  paid  for  his  services  in  this  proceeding.  As  we  under- 
stand the  rule,  the  employment  of  the  attorney  in  this  suit 
would  not  exempt  him  from  testifying  to  any  communication 
made  to  him  by  appellant  previous  to  that  employment.  He 
was  called  to  testify  as  to  the  understanding  of  the  parties  at 
the  time  the  bill  of  sale  was  executed,  and  it  follows  that,  un- 
less his  testimony  was  privileged  by  reason  of  his  relation  to 
appellant  as  it  existed  at  that  time,  his  subsequent  employ- 
ment did  not  disqualify  him. 

This  latter  is  a  question  of  more  difiSculty.  Preliminary 
to  the  court's  ruling  upon  the  evidence,  Shook  was  examined 
upon  his  voire  dire^  and  testified,  in  substance,  that  in  drawing 
the  bill  of  sale,  and  in  the  consultation  which  led  to  it,  he 
acted  as  the  attorney  solely  of  Slaughter;  that  he  had  been 
his  general  attorney  before,  and  had  continued  his  attorney 
ever  since,  and  that  before  the  trial  of  the  case  he  had  re- 
ceived a  letter  from  Slaughter  expressly  waiving  his  privilege, 
and  consenting  that  the  witness  should  make  a  full  disclosure 
of  the  facts  attending  the  transaction. 

Before  the  ruling,  Harris  was  also  examined  concerning  the 
question  of  privilege,  and  testified^  in  effect,  that  he  and 
Slaughter  went  together  to  Shook,  and  that  he  asked  Shook  to 
draw  the  bill  of  sale,  and  subsequently  paid  him  for  it.  The 
rule  is,  that  if  the  witness  is  the  attorney  of  both  parties  in 
a  transaction  of  this  character,  the  communications  made  to 
him  in  course  of  business  are  privileged,  except  in  a  contro- 
versy between  the  parties  themselves:  Warde  v.  WardCy  2 
Macn.  &  G.  365;  Whiting  v.  Barney,  30  N.  Y.  830;  86  Am. 
Dec.  885;  Britton  v.  Lorenz^  45  N.  Y.  51;  Bice  v.  Biee,  14  B. 
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Mod.  417.  It  was  held,  however,  in  BritUm  y.  Lorenz^  supra^ 
ihat  the  assignees  of  one  of  the  parties  stood  in  the  place  of 
the  assignor,  and  that,  as  between  them  and  the  other  party 
to  the  transaction,  the  communication  was  not  privileged. 
Whether  the  plaintiff,  as  an  attaching  creditor  of  Slaughter, 
attacking  the  conveyance  of  the  property  which  was  trans- 
ferred by  the  bill  of  sale,  is  to  be  deemed  as  standing  in  the 
place  of  Slaughter,  is  a  question  we  need  not  determine  in  this 
case.  We  are  of  opinion  that  if  Shook  acted  solely  as  the  at- 
torney Qf  Slaughter  in  the  transaction,  the  privilege  of  secrecy 
did  not  extend  to  Harris. 

To  make  the  communication  privileged  as  to  Harris,  he 
ehould  have  been  Harris's  attorney:  EarU  y.  Grants  46  Vt. 
113.  Upon  the  question  whether  he  was  such  attorney  or  not, 
ihe  evidence  was  conflicting,  and  the  inquiry  being  as  to  tiie 
admissibility  of  the  evidence,  it  was  a  matter  for  the  court  to 
determine:  Cleave  v.  Jones,  21  L.  J.  Ex.  105;  Hull  v.  Lyon,  27 
Ho.  570;  Sharswood's  Starkie  on  Evidence,  700;  1  Greenl. 
Ev.,  14th  ed.,  sec.  49,  and  notes.  Upon  a  direct  conflict  of 
evidence,  such  as  is  presented  in  this  case,  the  decision  of  the 
trial  judge  must  be  deemed  conclusive.  The  evidence  shown 
by  the  statement  of  facts  upon  this  matter  makes  a  still 
stronger  case  for  appellee.  Shook  was  subsequently  corrobo- 
rated in  his  version  of  the  transaction  by  Slaughter,  who  tes- 
tified to  the  eflect  that  he  alone  employed  Shook.  The  nature 
of  the  transaction  as  testified  to  by  both  Shook  and  Slaugh- 
ter tends  to  strengthen  their  testimony  as  to  Shock's  employ- 
ment. They  both  testified  that  Harris  paid  nothing  for  the 
property,  and  that  the  transaction  was  made  solely  for  the 
protection  of  such  creditors  as  had  just  claims  against  Slaugh- 
ter. If  such  were  the  facts,  it  is  hardly  probable  that  Harris 
would  have  gone  to  the  expense  of  employing  counsel  to  rep- 
resent him  in  the  transaction. 

The  instrument  under  which  Harris  claimed  the  property 
in  controversy  was  an  ordinary  bill  of  sale.  The  plaintiflT  was 
permitted  to  introduce  testimony,  over  the  objecticm  of  the 
•defendant,  to  the  efiect  that  defendant  neither  paid  nor  prom- 
ised to  pay  anything  for  the  property,  and  that  the  bill  of  sale 
was  made  for  the  purpose  of  securing  certain  of  Slaughter's 
creditors.  There  are  several  assignments  of  error  which  re- 
late to  the  court's  ruling  in  admitting  this  testimony.  It  is 
insisted,  in  support  of  these  assignments,  that  the  evidence 
was  not  admissible,  because  it  tended  to  vary  the  terms  of  a 
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written  contract  But  it  is  elementary  law  that  parol  evi« 
dence  is  admissible  to  show  that  a  conveyance  absolute  upon 
itfi  face  is  made  upon  trusts,  or  that  it  was  made  to  hinder, 
delay,  or  defraud  creditors.  But  it  is  further  insisted  that  the 
testimony  was  inadmissible,  because  it  did  not  tend  to  support 
the  issue  tendered  by  the  plaintiff.  In  his  pleadings,  plaintiff 
attacked  the  bill  of  sale,  upon  the  ground  that  it  was  fraudu- 
lent  as  to  81aughter's  creditors,  and  counsel  urge  that  the  evi- 
dence tended  to  show  a  bona  fide  transfer  made  in  trust  for 
bis  creditors.  It  is  true  that  neither  Slaughter  nor  Shook 
testified  that  the  instrument  was  made  for  the  purpose  of  de- 
frauding the  creditors  of  the  former.  But  they  did  testify  to 
the  effect  that  large  claims  were  brought  against  Slaughter, 
which  he  thought  unjust,  and  which  he  wished  to  avoid  pay- 
ing, and  that  the  bill  of  sale  was  made  to  Harris  for  the  pur- 
pose of  appropriating  the  property  to  the  payment  of  such 
debts  as  were  considered  just.  If  such  were  the  fact,  the  con- 
veyance, being  absolute  upon  its  face,  was  an  assignment  upon 
verbal  trusts. 

In  Caton  v.  Mosely^  25  Tex.  375,  the  court  say:  ^'It  may  be 
considered  well  settled  that  every  valid  assignment  must  de- 
clare the  uses  to  which  the  property  assigned  is  to  be  applied, 
and  must  settle  the  rights  of  creditors  under  it,  and  not  leave 
to  the  assignee  or  reserve  to  the  assignor  himself  the  right  of 
subsequently  doing  so."  The  testimony  clearly  tended  to 
support  the  issues  made  in  the  case,  and  it  was  not  error  to 
admit  it.  It  was  shown  that  Slaughter  was  insolvent  at  the 
date  of  the  bill  of  sale.  This  is  sufficient  to  dispose  of  appel- 
lant's assignments  from  the  fourth  to  the  eleventh,  inclusive. 

We  see  nothing  in  the  matter  complained  of  in  the  twelfth 
assignment  of  error  which  could  have  operated  to  the  preju- 
dice of  appellant.  In  his  charge  to  the  jury,  in  stating  the 
issues,  the  judge,  by  evident  inadvertence,  used  this  language: 
*^The  defendant  also  denies  that  Slaughter  was  a  creditor  of 
said  Daugberty  at  the  time  Slaughter  transferred  the  property 
to  him.'*  The  court  meant  to  use  the  word  ^'debtor"  instead 
of  *^  creditor."  It  is  evident  no  harm  could  have  resulted  from 
the  mistake. 

The  thirteenth  assignment  complains  of  certain  portions  of 
the  general  charge  of  the  court,  upon  the  ground  that  there 
was  no  evidence  to  support  them.  The  instructions  referred 
to  tell  the  jury,  in  effect,  that  if  the  bill  of  sale  was  made  with 
the  intent  to  hinder,  delay,  or  defraud  the  creditors  of  Slaugh« 
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ter,  they  should  find  for  the  plaintiff.  From  what  we  have 
already  said  in  reference  to  the  testimony  of  Slaughter  and 
Shook,  it  is  apparent  there  was  evidence  sufficient  to  authoriie 
the  judge  to  submit  the  question  of  fraud  to  the  jury. 

The  fourteenth  assignment  of  error  is  as  follows:  "  The  court 
erred  in  giving  special  instructions  1,  2,  3,  4,  and  5  asked  by 
plaintiff";  and  the  fifteenth  is:  *'The  court  erred  in  refusiiig 
special  charges  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  and  11  asked  by  ap- 
pellant." These  assignments  are  too  general  to  be  considered: 
Gvlf  etc.  E*y  Co.  v.  Redeker,  67  Tex.  181. 

The  sixteenth  assignment,  that  "the  court  erred  in  refusing 
to  grant  defendant  a  new  trial,"  is  also  too  generaL 

There  being  no  error  in  the  judgment  pointed  out  by  proper 
assignments,  it  is  affirmed. 

Attachmbvtb  against  Kov-besidkkis.  — A  personal  }adgment  against  a 
non-reaident  whose  property  han  been  attached  within  the  state  is  valid,  and 
Bu£Eicient  to  sustain  a  sale  of  such  property  made  under  such  judgment,  eren 
though  the  service  of  summons  was  by  publication:  Atider$(m  v.  Ooff,  72  CaL 
65;  1  Am.  St.  Kep.  34,  and  note;  compare  Mudge  t.  SteMari,  78  Cal.  34; 
12  Am.  St.  Rep.  17,  and  note.  But  jurisdiction  over  non-residents  upon 
service  by  publication  results  from  the  fact  that  they  have  property  within 
the  jurisdiction,  and  extends  only  to  such  property  as  was  within  the  state 
when  the  jurisdiction  attached:  JSione  t.  Myers,  9  Minn.  903;  86  Am.  Dee. 
104.  In  the  case  of  CastidyY,  Woodward^  77  Iowa,  354,  a  personal  judg- 
ment rendered  against  an  absconding  and  non-resident  debtor,  served  by  pub- 
lication only,  in  an  attachment  proceeding,  was  held  to  be  absolutely  void» 
and  the  sale  thereunder  wholly  illegal.  No  attachment  wiU  issne  in  an  ac- 
tion for  unliquidated  damages,  and  for  that  reason  constructive  service,  by 
publication,  in  such  an  action,  is  insufficient  for  any  purpose:  Wh^free  t» 
Baglep,  102  N.  C.  515. 

ArroaNST  ahd  Cuxmt  —  pRiviLXGn>  Ck>Mic0viOATiOK&  —Where an  at- 
torney has  acted  for  several  clients,  he  cannot  testify,  withoat  the  consent  of 
them  all,  in  a  controversy  between  such  clients  and  third  persons;  but  this 
mle  does  not  hold  good  in  actions  between  the  parties  themselves:  Mkhaelv, 
Foil,  100  N.  C.  178;  6  Am.  St  Rep.  577.  Conversations  between  two  per- 
sons in  the  presence  of  an  attorney,  employed  by  them  to  draw  a  paper,  are 
not  privileged:  Ooodtoin  Oaa  etc.  Co.*s  Appeal,  117  Pa.  St  514;  2  Am.  St  Rep. 
696;  House  v.  Bouse,  61  Mich.  69;  1  Am.  St  Rep.  570^  and  note.  And  so 
conversations  of  two  persons  submitting  a  difficulty  to  an  attorney  are  not 
privileged:  Cody  v.  WaUker,  62  Mich.  157;  4  Am.  St  Rep.  834. 

Papers  or  Clisnt  in  Attorn  bt's  Possbssiok.  — An  attorney  having  in 
his  possession  a  letter  which  passed  between  litigants  may  be  compelled  to 
produce  it:  Harrisburg  Car  Mfg,  Co.  v.  Sloan,  120  Ind.  156.  But  an  attorney 
need  not  produce  a  writing  intrusted  to  him  by  his  client,  or  make  known  its 
contents,  without  the  client's  consent;  although  he  may  be  compelled  to  stats 
whether  or  not  he  has  it  in  his  poeression  for  the  purpose  of  anthoriaing  the 
adverse  party  to  give  parol  evidence  of  its  coi^tents:  8U)ko€  T.  8L  PasU  sta 
iSV  Co.,  40  Minn.  545. 
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Pabol  Tsbtimont  to  Vart  a  Dkxd.  —In  the  atM«noe  of  fraud  or  mif* 
take,  parol  testimony  cannot  vary  or  contradiet  tbe  written  terms  of  a  deed 
absolate  opon  its  face:  Note  to  Finlaifion  v.  FinlaysoHt  11  Am.  St.  Rep.  841 

Habmlbss  Erbobs  im  Imbtbuotions.  —  Ko  reversal  can  be  baaed  upoD 
errors  in  instructions  which  are  so  trifling  as  not  to  mislead  the  jnry:  People 
▼.  Rilqf,  76  Cal.  08;  Farman  ▼.  CommonweaUh,  86  Ky.  605;  ItuUanapolU  etc 
Jffy  Co.  Y.  Watson,  114  Ind.  20;  5  Am.  St.  Bep.  678;  Shhfely  v.  Cedar  Bapido 
eic  S^y  Co,,  74  Iowa,  169;  7  Am.  St.  Rep.  471;  nor  for  errors  in  instmotiona, 
when  sach  errors  are  favorable  to  appellant;  Fahey  v.  SUUe,  27  Tex.  App. 
146;  11  Am.  St.  Rep.  182;  HiU  v.  Fintgan,  11  Cal.  267;  11  Am.  St.  Rep.  279; 
Pooiple  V.  Clary,  72  Cal.  69;  Harrington  ▼.  SedaUa,  98  Mo.  683;  nor  for  errors 
in  instructions,  when  such  errors  work  no  harm  to  appellant:  MeOurdy  v. 
Broum,  80  Oa.  691;  National  Salt  Works  v.  Wemyss,  38  Kan.  482;  8taU  v. 
Price,  76  Iowa,  243;  Keen  ▼.  Schmedler,  92  Mo.  616;  Beatr,  Sim,  73  Wis.  243; 
McOaeh  ▼.  Burlington,  72  Iowa,  26;  Haneoam  ▼.  Ih-uUard,  79  CaL  236;  Ham- 
burg fie.  Co.  Y.  Chtlum,  127  111.  599;  In  re  Burrill,  11  CaL  479;  PeopU^e  F. 
Ins.  Co.  V.  Pedoer,  127  HI.  247;  fn  re  Moore,  72  CaL  825;  Tushaiooea  etc,  MiU 
T.  Perry,  86  Ala.  168;  Pigott  v.  Eagle,  60  Mich.  221;  Low  v.  Warden,  11  CaL 
94;  nor  for  any  errors  in  instructions,  when  it  is  certain  to  the  appellate  oourt 
that  substantial  justice  has  nevertheless  been  done,  regardless  of  such  errors: 
Fittgeraid  v.  Barker,  96  Mo.  661;  9  Am.  St.  Rep.  876;  PmkkY.  Parker,  126 
HL  201;  9  Am.  8k  Rep.  671. 
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JjKbkl — Pbovingb  or  Coubt  and  Jubt.  — In  the  absence  of  doubt  or  am* 
b-guity  in  the  language  used,  it  is  the  duty  of  the  oourt  to  determine 
and  instruct  the  jury  whether  or  not  it  is  libelous;  but  when  doubt  or 
uncertainty  exists,  it  is  the  duty  of  the  court  to  define  libel^  and  leave 
the  jury  to  determine  whether  the  offense  has  been  proved. 

Libel  ov  Public  Oftigbb.  — It  is  libelous  per  $e  to  impute  to  a  person  in 
his  official  character  incapacity,  or  any  kind  of  fraud,  dishonesty,  or 
misconduct. 

Libbl  ov  Publio  Ofticbb.  —To  impute  to  an  officer,  in  hia  official  char- 
acter, a  want  of  integrity,  and  charfi^  that  he  has  been  induced  to  act  in 
his  official  capacity  by  a  pecuniary  or  valuable  consideration,  is  prima 
fade  libelous. 

LiBXL  or  Public  Officbb,  affecting  him  personally,  is  governed  by  the 
same  rules  that  apply  to  an  individual;  but  if  it  affects  him  in  his  offi- 
eial  character,  and  is  of  such  nature  that,  if  true,  it  would  be  cause  for 
his  removal  from  office,  it  is  then  actionable  per  as.  A  charge  that  a 
county  commissioner,  in  the  discharge  of  the  duties  of  his  office,  was 
influenced  by  a  pecuniary  consideration,  and  willfully  sat  in  judgment 
in  matters  in  which  he  was  personally  pecuniarily  interested,  is  Ubeloua 
per  ee,  and  the  court  should  so  instruct  the  jury. 

Libel.  —  Whetheb  ob  not  ▲  Publioatiov  n  Pbitklbobd  is  a  question  of 
law  for  the  court. 

Libel —CiBCULATUo  and  Psiirnifo,  What  m.-  Every  signer  of  a  libel* 
ons  paper  knowing  that  it  is  intended  to  be  printed,  or  who  sign^and 
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delivsn  it  to  another  without  knowing  that  it  would  bo  printed,  ugollly 
of  ciroalating  and  pabliehing  it  before  it  ia  printed,  and  if  he  eigna  wttii> 
ont  protect  or  direction  against  its  being  printed,  and  it  is  afterwards 
printed  by  the  person  to  whom  it  was  delivered,  or  by  his  aatbority,  it 
is  no  defense  for  the  signer  to  say  that  he  did  not  intend  nor  direet  iti 
pnblication. 

Ldxl  of  Public  Offickb  in  wa  Owwuhal  Cha&actsr  may  be  joatified  by 
proving  it  tme,  or  by  showing  probable  caase  and  reasonable  groiuids  for 
believing  it  to  be  tme. 

LiBBL  OF  Public  Officbu  —  Mbasuu  of  Damioss.  —  Libel  of  paUie  offi- 
cer in  his  o£Bcial  character,  not  justified  by  proof  of  its  truth,  makea  eadi 
libeler  liable  for  at  least  nominal  damages,  and  for  such  farther  aetnal 
damages  as  are  shown  to  be  the  proximate  result  of  the  publieatioii,  bat 
not  for  remote  or  speculative  damages,  such  as  loss  of  financial  eredit^ 
expense  of  borrowing  money,  or  other  things  not  connected  with  his 
official  character,  and  also  liable  for  exemplary  damages  if  the  pablii 
tion  was  actuated  by  malice  inferable  from  the  abeenoe  of  probable 
or  from  evidence  of  express  malice. 

Plsidino  and  Practicb.  —  Charge  not  applicable  to  nor  sapportod  by  nay 
evidence  should  not  be  given. 

Thompson  and  Gates,  for  the  appellant 

Henrt,  a.  J.    Appellant  inetituted  this  suit  to  recoyer  £or 

the  publication  of  a  libel  reading  as  follows:— 

*'  State  of  Texas, 
County  of  La  Salle. 

**  To  Joseph  Cotulla,  county  commissioner  of  Precinct  No.  1, 

Jjbl  Salle  County. 

"Sir, — We,  the  undersigned  tax-payers  of  Precinct  No.  1, 
whom  you  were  elected  to  represent,  do  most  earnestly  petition 
that  you  resign  the  office  of  commissioner,  and  for  reason  of 
said  request  would  respectfully  submit: — 

*^  1.  That  your  action  in  reference  to  public  roads  is  not  in 
accord  with  our  views  of  what  is  to  the  best  interest  of  our  pre- 
cinct. In  consequence  of  which  your  said  action,  instead  of 
meeting  the  approval  and  approbation  of  us,  the  people  you 
pretend  to  represent,  meets  the  universal  and  just  condemna- 
tion that  your  short-sighted  conduct  so  richly  deserves. 

^  2.  Because  it  is  contrary  to  our  system  of  laws  that  any 
man  should  sit  in  judgment  or  pass  upon  any  right,  real  or 
imaginary,  wherein  he  may  have  a  pecuniary  interest. 

"  3.  Because  we  have  wholly  lost  confidence  in  your  ability 
or  disposition  to  reptesent  our  wishes,  and  because  we  are  not 
willing,  as  tax-payers,  to  pay  you  the  enormous  sum  of  tea 
thousand  dollars  for  the  privilege  of  using  for  a  road  a  piece  of 
land  thirty  feet  wide  by  one  and  three  quarters  miles  long^ 
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ruDning  througb  your  pasture,  when  a  jury  of  your  Deighbors 
have  fixed  the  damages  at  fifty  dollars. 

"4.  Because  you  have  declared  an  intention  to  sue  the 
county  for  said  ten  thousand  dollars  damages  for  a  wrong 
which  has  no  existence  (as  we  consider)  save  in  your  dis- 
torted imagination. 

"5.  Because  we,  being  a  part  of  the  people  constituting  the 
county,  and  responsible,  to  a  certain  extent,  for  the  acts  of  the 
commissioners'  court,  prefer  no  representation  to  misrepresen- 
tation. 

"  6.  Because  your  actions  show  you  to  be  a  commissioner 
for  Joe  Cotulla  only,  and  not  for  Precinct  No.  1.  For  many 
reasons  satisfactory  to  us,  among  which  are  the  above,  you  are 
respectfully  urged  and  earnestly  requested  to  resign." 

Attached  are  the  signatures  of  defendants. 

Plaintiff  held  the  office  of  county  commissioner  of  Precinct 
No.  I,  in  La  Salle  County. 

The  petition  charges  that  the  writing  was  false  and  defama* 
tory.  and  imputed  and  was  intended  to  convey  the  meaning 
that  plaintiff  had  violated  his  official  oath;  had  corruptly  an4 
dishonestly  disregarded  his  obligations  as  a  public  officer^ 
had  used  his  official  position  to  further  his  individual  private 
and  pecuniary  interests,  and  had  sat  in  judgment,  as  one  of 
the  county  commissioners  of  La  Salle  County,  in  matters  in 
which  he  had  a  pecuniary  interest,  thereby  subjecting  plaintiff 
to  the  ridicule  and  contempt  of  all  good  people;  that  defend- 
ants maliciously  circulated  the  said  libel,  and  published  it  in 
the  Cotulla  Ledger,  a  newspaper  published  in  said  county  ef 
La  Salle,  and  also  circulated  the  same  from  hand  to  hand, 
and  exhibited  it  to  divers  and  sundry  persons;  that  the  publi- 
oation  of  the  libel  had  caused  numerous  persons  with  whom 
plaintiff  had  previously  conducted  large  business  transactions, 
involving  large  sums  of  money,  to  lose  confidence  in  his  hon- 
esty and  integrity,  and  caused  them  to  refuse  to  have  further 
business  intercourse  with  him,  to  his  great  damage,  and  that 
he  had  been  otherwise  greatly  degraded,  damaged,  and  injured. 

The  defendants  answered  by  plea  of  not  guilty,  aild  spe- 
cially, in  substance',  that  the  town  of  Cotulla  was  originally 
located  upon  land  belonging  to  plaintiff,  and  was  settled  at 
his  solicitation  by  defendants,  who  engaged  in  the  various 
branches  of  business  conducted  in  a  town,  and  invested  their 
means  in  such  business  and  in  the  town  property;  that  a  road 
running  from  the  town  through  plaintiff *s  land  had  been  used 
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for  all  purpoBes  of  travel  and  trade,  ^nd  was  essential  and 
necessary  for  the  convenience  and  prosperity  of  the  town;  that 
in  1883,  plaintiff  constructed  a  fence  along  the  boundary  of 
the  town  across  said  road,  but  placed  gates  at  the  points  at 
which  the  fence  intersected  the  road,  through  which  the  pub- 
lic continued  a  while  longer  to  make  use  of  the  road  as  before; 
that  in  August,  1885,  plaintiff  closed  and  locked  said  gates, 
and  forbade  and  prevented  the  further  use  of  the  road  by  de- 
fendants or  the  public,  thereby  stopping  the  United  States 
mail,  and  interfering  with  the  trade  of  defendants,  who  were 
mostly  merchants,  and  the  other  inhabitants  of  the  town  of 
€otulla,  and  of  Precinct  No.  1,  of  La  Salle  County;  that  in 
this  condition  of  things,  the  county  commissioners'  court 
ordered  a  review  for  the  purpose  of  opening  a  road  over  plain- 
tiff's said  land,  and  such  road  was  reviewed,  and  declared  a 
public  highway,  and  plaintiff's  damages  assessed  at  fifty  dol- 
lars, which  amount  was  placed  subject  to  his  order;  that  plain- 
tiff was  at  the  time  a  member  of  said  court  for  said  precinct, 
and  his  constituents  had  a  right  to  expect  him  to  either  resign 
his  office  or  represent  them  in  opening  up  this  road,  but  he 
failed  and  refused  to  do  either,  and  instead,  he  appeared  be- 
fore the  said  court  and  asserted  a  claim  for  ten  thousand  dol- 
lars damages  against  the  county  for  opening  the  road,  and 
threatened  that  if  his  claim  was  not  approved,  he  would  en- 
force its  payment  through  the  courts  of  the  country, — the 
claim  being  excessive,  unconscionable,  and  unjust. 

The  plaintiff  specially  excepted  to  the  sufficiency  of  the  fore- 
going allegations,  and  assigns  as  error  the  overruling  of  his  ex* 
ception. 

Defendants  further  pleaded  in  justification,  that  they  signed 
said  writing  because  plaintiff,  being  a  member  of  said  county 
commissioners'  court,  presented  to  said  court  his  said  claim  for 
damages,  contrary  to  the  interests  of  all  the  citizens  of  La 
Salle  County,  the  claim  not  being  such  as  the  law  permitted  a 
member  of  said  court  to  prefer  against  the  county  or  to  be  in- 
terested in,  by  reason  of  all  which  they  exercised  only  their 
constitutional  privilege  of  requesting  plaintiff  as  a  member  of 
said  court,  to  resign;  that  defendants,  when  signing  said  writ- 
ing, intended  that  it  should  be  handed  to  plaintiff  in  person, 
and  its  publication  in  the  CotuUa  Ledger  was  without  their 
knowledge  and  against  their  wishes.  Defendants  aver  that 
they  had  reasonable  and  probable  ground  to  believe,  and  did 
believe,  and  still  believe,  that  the  facts  set  forth  in  said  writ- 
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tng  were  true,  and  they  signed  the  same  without  ill- will  to- 
ward plaintiff,  for  the  purpose  of  having  him  resign  said  ofiSce, 
and  they  charge  '*  that  it  is  true  that  plaintiff  while  county 
commissioner  sat  in  judgment  upon  his  own  claim  against  the 
county  of  La  Salle." 

In  80  far  as  these  pleadings  set  up  the  truth  of  the  charge, 
that  plaintiff  acted  as  county  commissioner  in  a  proceeding  in 
which  he  had  a  personal  interest,  the  exceptions  were  properly 
overruled.  The  exceptions  to  other  matters  contained  in  said 
pleadings,  and  particularly  so  much  as  are  referred  to  in  ap- 
pellant's sixth  assignment  of  error,  should  have  been  sus- 
tained. 

It  is  complained  that  the  court  left  the  jury  to  decide  what 
the  alleged  libelous  statements  really  mean,  or  how  the  publi- 
cation was  calculated  to  be  understood  by  those  who  might 
see  it,  instead  of  instructing  them  that  the  publication  was 
libelous  per  se^  and  that  they  must  find  for  plaintiff  at  least 
nominal  damages. 

In  the  absence  of  doubt  or  ambiguity  growing  out  of  the 
language  used  in  the  publication,  we  understand  it  to  be  the 
duty  of  the  court  to  determine  and  instruct  the  jury  whether 
or  not  it  is  libelous,  but  where  there  is  uncertainty  or  doubt,  it 
is  the  duty  of  the  court  to  give  the  jury  a  definition  of  what  is 
a  libel,  and  leave  it  for  the  jury  to  say  whether  the  offense  has 
been  proved:  4  Wait's  Actions  and  Defenses,  292;  Pittock  v« 
O'NeiU,  63  Pa.  St.  253;  3  Am.  Rep.  544. 

The  general -rule  is  stated  to  be,  that  it  is  libelous  per  ae  to 
impute  to  a  person  in  his  official  character  incapacity,  or  any 
kind  of  fraud,  dishonesty,  or  misconduct,  if  it  be  shown  that 
the  publication  had  reference  to  the  office.  So  it  has  been 
held  that  imputing  to  an  officer  in  his  official  character  a  want 
of  integrity,  and  charging  that  he  had  been  induced  to  act  in 
his  official  capacity  by  a  pecuniary  or  valuable  consideration, 
is  prima  facie  libelous:  4  Wait's  Actions  and  Defenses,  285. 

When  the  publication  admits  of  no  just  interpretation,  ex- 
cept one  which  is  injurious,  its  meaning  is  to  be  determined 
by  the  court:  Townshend  on  Slander  and  Libel,  628. 

When  a  libelous  publication  relates  to  a  person  in  office,  it 
may  affect  him  in  his  personal  or  official  character.  If  it  re- 
lates to  him  personally  alone,  it  is  governed  by  the  same  rules 
that  apply  to  an  individual.  If  it  applies  to  him  as  an  officer, 
the  better  opinion  seems  to  be  that,  to  make  it  actionable  per 
«e,  the  charge  must  be  of  such  a  nature  that,  if  true,  it  would 
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be  cause  for  his  removal  from  office:  Id.,  211,  212;  IMbins  y. 
Treadway,  2  J.  J.  Marsh.  540;  19  Am.  Dec.  152. 

We  think,  under  our  statutes,  a  county  commissioner  who 
in  the  discharge  of  the  duties  of  his  office  is  influenced  by  a 
pecuniary  consideration,  or  who  willfully  sits  in  judgment  in  a 
matter  in  which  be  is  persoually  and.  privately  pecuniarily  in- 
terested, thereby  renders  himself  liable  to  be  removed  from 
office  for  official  misconduct. 

We  do  not  think  the  publication  on  which  this  suit  is 
founded  contains  any  libelous  matter,  unless  it  is  found  in  the 
second  and  sixth  paragraphs.  These  two  paragraphs,  taken 
together,  are  not  of  such  doubtful  or  uncertain  meaning  as  to 
require  their  submission  to  a  jury  to  ascertain  whether  or  not 
they  are  libelous. 

We  think  it  clear  that  they  were  intended  to  be  understood 
as  charging  that  plaintiff  in  his  official  character  had  been 
improperly  and  corruptly  influenced  by  pecuniary  considera- 
tions, and  had  willfully  acted  and  voted  as  a  county  commis- 
sioner when  his  private  interests  were  involved,  and  had 
represented  his  own  interest  instead  of  discharging  his  duty 
to  the  public. 

It  was  the  duty  of  the  court  to  charge  that  the  publication 
was  libelous,  instead  of  leaving  that  fact  for  the  jury  to  find 
from  the  evidence. 

Whether  a  publication  is  privileged  or  not,  is  a  question  of 
law  for  the  court,  and  in  this  case  the  judge  should  have  in- 
structed the  jury  that  the  publication  in  question  was  not 
privileged. 

Whether  or  not  defendants  were  guilty  of  circulating  and 
publishing  the  libel,  and  whether  they  acted  maliciously,  were 
questions  for  the  jury  under  proper  instructions. 

Plaintiff's  petition  charges  that  it  was  published  in  a  news- 
paper, and  circulated  from  hand  to  hand,  and  as  there  was 
evidence  on  that  issue,  it  was  proper  for  the  court  to  charge 
that  each  and  every  defendant  who  signed  the  paper  knowing 
it  was  intended  to  be  printed,  or  who  signed  it  and  delivered 
it  to  another  without  knowing  it  would  be  printed,  would  be 
guilty  of  circulating  it.  Signing  a  libelous  paper  when  it  is 
being  carried  around  to  procure  signatures,  and  delivering  it 
when  signed  to  the  carrier  or  another  person,  is  itself  a  publi- 
cation of  it  before  it  is  printed;  and  if  no  protest  or  direction 
against  its  being  printed  is  made  by  the  signer,  and  it  is  after- 
wards printed  by  the  person  to  whom  it  is  delivered,  or  by 
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Buch  person's  authority,  it  is  no  defense  for  the  signer  to  say 
that  he  did  not  intend  or  direct  its  publication. 

There  can  be  but  one  lawful  defense  made  in  this  case,  if 
plaintiff  shall  establish  (as  he  must  do  before  he  can  recover 
any  damages)  that  defendants  signed  and  published  the  libel, 
and  that  is,  that  it  is  true.  What  must  be  shown  to  be  true 
is,  that  plaintiff,  as  a  county  commissioner,  did  sit  in  judg- 
ment in  a  matter  wherein  he  had  a  pecuniary  interest,  and 
did  willfully  act  and  decide  in  favor  of  his  personal  interest, 
instead  of  in  accordance  with  his  duty  to  the  public. 

If  defendants,  or  any  of  them,  are  shown  by  the  evidence 
to  have  signed  and  published  the  libel,  and  do  not  so  justify 
themselves  by  proving  its  truth,  they  are  liable,  and  the  jury 
should  be  instructed  to  return  against  them  a  verdict  for  at 
least  nominal  damages,  and  for  such  further  actual  damages 
as  the  evidence  may  show  to  be  the  proximate  resjilt  from 
the  publication,  but  not  for  remote  or  speculative  damages, 
such  as  the  loss  of  financial  credit,  the  expense  of  borrowing 
money,  or  other  things  having  no  connection  with  his  official 
character. 

The  jury  should  be  instructed  that  they  may,  in  addition 
to  actual,  assess  against  defendants  exemplary,  damages,  if 
they  find  plaintiff  entitled  to  recover,  and  find  further,  that 
defendants,  in  making  the  publication,  were  actuated  by  mal- 
ice; and  that  they  may  infer  the  existence  of  malice  from 
absence  of  probable  cause  for  making  the  publication,  or  upon 
evidence  of  express  malice. 

The  existence  of  probable  cause  must  be  confined,  in  this 
case,  to  reasonable  grounds  for  believing  that  plaintiff  did 
sit,  as  above  explained,  in  judgment  in  some  matter  in  which 
he  had  a  pecuniary  interest,  and  acted  in  behalf  of  that  in- 
terest instead  of  with  reference  to  the  discharge  of  his  public 
duties. 

At  the  request  of  defendants,  the  court  gave  the  following 
charge:  ^'If  you  believe,  from  the  evidence,  that  defendants 
were  residents  of  Precinct  No.  1,  La  Salle  County,  and  that 
the  plaintiff  was  the  duly  elected  and  qualified  county  com- 
missioner of  Precinct  No.  1  of  said  county,  and  that  a  public 
road  was  necessary  leading  west  to  Zavala  and  Dimmit  coun- 
ties over  the  adjoining  land  of  plaintiff,  and  that  they  had 
reasonable  and  probable  grounds  to  believe  that  the  petition 
described  as  a  libel  in  this  case  was  true,  and  that  they  signed 
the  same  without  any  malice  whatever  towards  the  plaintiff. 
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and  that  the  same  was  published  in  the  CotuUa  Ledger  with- 
out the  knowledge  or  consent,  and  against  the  wishes,  of  all 
Che  defendants  (except  Bowen),  then  and  in  that  case  you  are 
instructed  that  you  find  in  favor  of  the  defendants  (except 
Bowen),  and  against  the  plaintiff.'' 

Given  with  the  following  qualifications  as  to  the  law:  '^1. 
That  whether  the  plaintiff  consented  or  not  to  the  opening  of 
the  road  or  roads  would  afford  no  justification  or  excuse  for 
the  defendante  to  publish  a  libel  on  the  plaintiff,  as  explained 
in  the  general  charge  of  the  court,  if  they  did  do  this.  2.  To 
constitute  probable  cause  for  believing  the  charges  true,  it 
roust  be  shown  that  the  defendants  made  due  inquiries  and 
used  proper  diligence  to  ascertain  the  truth  or  falsity  of  the 
statement  as  well  as  the  purpose  for  which  it  was  intended  to 
be  used, — that  is,  such  diligence  or  inquiries  as  an  ordinarily 
prudenj^  man  would  have  used  in  his  own  business  affairs 
cinder  like  circumstances.  3.  If,  therefore,  any  of  the  defend- 
ants recklessly  signed  or  circulated  the  libel,  or  if  they  saw 
its  publication  in  the  CotuUa  Ledger,  and  were  made  aware 
•of  its  contents  and  publication,  and  thereupon  failed  to  pub- 
lish a  retraction  of  the  same,  then  Buch  defendants  would  be 
•responsible  for  its  publication  or  circulation." 

The  charge  as  requested  contains  matter  that  furnishes  no 
defense,  and  was  improperly  given,  either  with  or  without  the 
•qualifications  added  by  the  court 

In  some  other  particulars,  the  charge  contains  correct  ab- 
stract propositions;  but  they,  not  being  applicable  to  the 
proof,  or  supported  by  any  evidence,  should  not  be  given  to 
the  jury. 

In  whatever  mann^  such  matters  as  the  necessity  for  a 
public  road  over  plaintiff's  land,  or  his  suing  or  threatening 
<to  institute  or  prosecute  a  suit  against  the  county  for  dam* 
ages,  present  themselves  in  the  progress  of  this  cause,  they 
«hould  be  eliminated,  as  they  can  have  no  tendency  toward  a 
<x>rrect  solution  of  the  questions  properly  in  issue. 

The  judgment  is  reversed,  and  cause  remanded. 


LiBKi^  WHXir  ▲  Qassnoxr  or  Law  for  the  ooart  to  detarmino,  and 
«  question  of  fact  for  the  jury;  Hayea  ▼.  Prtm  Oo,^  127  Pa.  SI  642;  14 
:6t  Rep.  874,  and  partienlarly  oases  in  note;  note  to  State  v.  SjfpknU^  IS  IL 
<e25-627. 

NxwsPAPKB  LzBiL:  See  extended  note  to  UeAUiiUr  v.  JkuM  Frm  Firm^ 
4Mte,  pp.  332  et  seq. 
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Lmii.  — The  repatation  of  an  officer  cannot  bt  deatroyed  or  damaged,  hf 
the  pnbiioation  of  false  imputationa  npon  hia  morality  or  hooeaty,  without 
redreaa:  B0wrre9eau  t.  DeiroU  livening  J.  Co.,  63  Mich.  426;  6  Am.  St  Rep. 
320. 

OoiiMXim  uroxr  OrFicxRa  ahd  Candtdatba  tor  Office:  Jone$  ▼.  2fVi0»- 
mmpM  Adm%  21  Fla.  431;  58  Am.  Rep.  676,  and  particolarl/  note  685-692. 

IxsTBVonoxrs. — Although  abetractly  correct*  inatmctiona  ahould  not  be 
4{iTen  when  they  are  not  applicable  to  any  phaae  or  theory  of  the  caae  aa  do- 
Teloped  by  the  eyidence:  JBvammlU  ete,  M.  B.  (Mk  r.  C7tiylo%  115  Ind.  450}  7 
Am.  St.  Rep.  458. 


Adams  and  Wickes  v.  Odom. 

(74  TaxAS,  206.] 

JVDOMXMTB-*  EfFBOT  OF  RsVUtSAL  —  SUBSIQUBNT   PVBOHASBB.  —  When  » 

Judgment  forecloaing  a  mortgage,  and  directing  the  aale  of  certain  landa 
named  in  the  mortgage,  and  alao  of  certain  snbatitnted  landa  not  men* 
tioned  therein,  ia  reversed  aa  to  the  aale  of  the  subetitnted  landa,  the 
effect  of  such  rereraal  is  to  destroy  the  title  to  anch  lands  acquired  by 
the  mortgagee  at  a  sale  made  before  such  reversal,  under  process  issued 
only  to  carry  out  the  judgment  of  foreclosure.  Therefore,  a  purchaser 
from  the  mortgagee  subsequent  to  the  reversal  acquires  no  title  to  such 
lands. 

Simpson  and  JameSj  for  the  appellants. 

S.  B.  Easley^  Tarkton  and  Kelier^  and  Denman  and  Frank' 
tiny  for  the  appellee. 

Stayton,  C.  J.  The  parties  to  this  appeal  have  made  an 
agreed  case,  under  rule  59,  and  caused  same  with  brief  to  be 
printed,  which  entitles  it  to  precedence. 

The  two  tracts  of  land  in  controversy  belonged  to  Henry 
Castro  on  and  prior  to  June  30,  1852,  and  so  continued  until 
after  December  24,  1854,  unless  his  title  was  divested  by  pro- 
•ceedings  between  those  dates,  which  will  be  hereafter  stated. 

Prior  to  June  30,  1862,  John  H.  lilies  was  prosecuting,  in 
the  district  court  for  Bexar  County,  a  suit  against  Henry  Cas- 
tro, in  which  he  sought  to  recover  a  debt  due  to  him  by  Castro, 
and  to  foreclose  two  mortgages  held  by  him  to  secure  it.  All 
the  lands  on  which  lilies  might  foreclose  were  situated  in  Me- 
dina County.  The  two  tracts  in  controversy  and  many  others 
on  which  lilies  might  foreclose  were  not  embraced  in  either  of 
the  mortgages,  but  he  claimed  that  they  should  be  substituted 
for  lands  so  embraced  in  pursuance  of  a  verbal  agreement 
which  he  claimed  had  been  made  between  himself  and  Castro. 

On  June  30, 1852,  a  judgment  was  rendered  in  favor  of 
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niies  for  $20,228,  with  foreclosure  of  mortgage  as  asked  by 
him.  That  judgment  stated  what  lands  were  covered  by  the 
mortgages,  and  what  lands  were  substituted,  and  directed  the 
sale  of  all  in  so  far  as  necessary  to  discharge  the  judgment  in 
favor  of  lilies.  The  judgment  then  proceeded  as  follows:  **And 
it  is  further  ordered,  adjudged,  and  decreed  by  the  court  that  in 
case  the  proceeds  of  the  sale  of  the  foregoing  lands  should  prove 
insufficient  to  pay  the  amount  of  this  judgment,  with  inter- 
est and  costs  on  the  sum  of  $12,500  principal,  and  the  further 
sum  of  $5,228.43  interest  on  said  debt  until  paid,  and  also  the 
further  sum  of  $2,500  and  costs,  without  interest,  on  the  sum 
of  $2,500,  with  stay  of  execution  on  the  sum  of  $6,000,  until 
the  defendant  lilies  shall  have  filed  a  bond  in  the  sum  of 
$9,000,  with  approved  security,  or  shall  have  filed  such  a  re- 
lease or  evidence  of  the  payment  or  cancellation  of  the  drafts 
for  fourteen  and  sixteen  thousand  francs,  as  alluded  to  in  the 
parties'  pleading,  said  stay  of  execution  shall  continue  to  exist 
until  such  bond  or  release  are  approved  by  the  judge,  and  filed 
in  the  district  clerk's  office  of  Bexar  County;  then  that  exe- 
cution shall  issue  against  all  the  goods,  chattels,  lands,  and 
tenements  of  said  Castro  to  pay  and  satisfy  the  balance  which 
may  remain  due  and  unpaid;  and  that  this  judgment  operate 
as  a  general  lien  upon  all  the  real  property  and  slaves  of  said 
Castro,  situated  in  the  county  of  Medina,  from  the  date  of  its 
registration  in  said  county  and  in  the  county  of  Bexar  from 
the  date  hereof.  And  it  is  further  ordered,  adjudged,  and  de- 
creed that  the  said  John  H.  lilies  do  recover  of  said  Henry 
Castro  his  reasonable  costs  in  this  behalf  expended." 

On  June  8,  1853,  a  writ  was  issued  from  the  district  courv 
of  Bexar  County,  directed  to  the  sheriff  of  Medina  County, 
which  contained  a  full  description  of  the  several  tracts  of  land 
on  which  mortgage  had  been  declared  and  foreclosure  decreed, 
which,  except  as  to  the  description  of  lands  thereby  directed 
to*be  sold,  was  as  follows: — 

"  State  of  Texas, 

County  of  Bexar. 
*'  To  the  sheriff  of  Medina  County,  greeting. 

Whereas,  John  H.  lilies,  on  the  twenty-fifth  day  of  June, 
A.  D.  1852,  at  our  district  court  hath  recovered  against  Henry 
Castro,  of  Castroville,  in  Medina  County,  the  sum  of  $17,728.43, 
with  interest  thereon  from  the  said  twenty-fifth  day  of  June, 
1852,  until  paid,  and  also  the  further  sum  of  $2,500,  and  costs 
of  suit;  and  whereas,  by  said  judgment  there  was  a  decree  of 
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foreclosure  of  mortgage  on  the  following  landB  belonging  to 
said  Henry  Castro,  to  wit:  •  •  •  • 

^'These  are  therefore  to  command  yon  that  of  the  mort- 
gaged lands  above  set  forth  and  described  yon  proceed  to  sell 
a  sufficient  quantity  to  pay  the  full  amount  of  this  execution, 
together  with  your  legal  fees  and  commissions  for  collecting 
the  aforesaid  amount,  and  that  you  have  this  writ  at  the 
clerk's  office  of  said  court  on  or  before  the  return  day  hereof, 
certifying  how  you  have  executed  the  same. 
*  '*  Witness,  John  M.  Carolan,  clerk  of  district  court,  and  seal 
of  said  court,  at  San  Antonio,  this  eighth  day  of  June,  A.  D. 
1853.  ''  J.  M.  Cabolan, 

^  Clerk  District  Court,  Bexar  County. 
"  By  Tho.  Ward,  Deputy." 

In  pursuance  of  this  writ  the  lands  were  all  sold  by  the 
sherifif  of  Medina  County  on  July  6,  1853,  under  a  recited 
levy,  of  date  June  10,  1853. 

Whether  lilies  bought  all  the  lands  described  in  the  judg- 
ment  and  writ  is  not  made  to  appear  by  the  agreed  statement, 
but  he  bought  the  lands  in  controversy,  for  which  he  bid  $130. 

The  entire  amount  of  sales  was  $3,695.40,  for  which  lilies 
receipted  to  the  sheriff  on  July  11,  1853.  The  judgment  was 
recorded  in  Medina  County  some  time  in  the  month  of  July, 
1853,  whether  before  or  after  the  sale  made  by  the  sheriff  does 
not  appear. 

The  sheriff  made  a  deed  to  lilies,  and  after  the  return  of 
the  writ  under  which  the  sales  were  made,  an  execution  issued, 
on  which  was  credited  the  sum  realized  on  the  sale. 

Within  two  years,  but  after  the  sales  referred  to^were  made, 
Custro  prosecuted  a  writ  of  error  without  supersedeas  bond,,  on 
which  this  court  rendered  the  following  judgment:  — 

"Thursday,  December  24,  1854. 
"This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  court  below,  and  the  same  being  inspected,  it  is 
ordered,  adjudged,  and  decreed  that  the  judgment  of  the  court 
below  be  modified  and  rendered  here;  and  this  court  proceed* 
ing  to  render  such  judgment  as  the  court  below  should  have 
rendered,  it  is  ordered,  adjudged,  and  decreed  that  the  judg* 
ment  and  decree  of  the  court  below,  so  far  as  it  relates  to  the 
sum  due  to  lilies  and  his  cost,  be  affirmed;  and  it  is  further 
ordered,  adjudged,  and  decreed  that  so  much  of  the  decree  of 
the  court  below  as  decrees  the  sale  of  the  specific  land  de- 
scribed in  the  two  deeds  of  conveyance  to  lilies  and  Wurs* 
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bach  in  aatUfaction  of  the  money  decreed  to  be  doe  to  lilies, 
•9  far  aa  it  goes,  be  aflSrmed;  it  ia  also  affirmed  ao  far  aa  it 
directs  execution  in  favor  of  Ulies  for  any  balance  remaining 
doe  to  him  after  the  sale  of  the  land  specified  in  the  mortgage 
deeds;  and  it  is  further  ordered,  adjudged,  and  decreed  thai 
BO  much  of  the  judgment  of  the  court  below  as  directs  the  Bale 
of  lands  not  described  in  the  deeds  of  mortgage  but  substituted 
in  lieu  of  a  part  of  t(he  lands  so  described  be  and  the  same  is 
reversed.  And  it  is  further  ordered,  adjudged,  and  decreed 
that  so  much  of  the  decree  of  the  court  below  as  directs  a  lien 
on  other  lands  belonging  to  Castro,  the  plaintiff  in  error,  not 
included  in  the  mortgage  deeds,  be  reversed,  annulled,  and 
held  for  naught;  and  it  is  further  ordered  that  the  defendant 
in  error  recover  of  the  plaintiff  in  error  his  costs  in  this  court 
as  well  as  in  the  court  below  expended,  and  this  decision  be 
certified  below  for  observance  ":  Castro  v.  lilies^  13  Tex.  229. 

Neither  Ulies  nor  Castro  conveyed  this  land  until  long  after 
the  judgment  by  the  supreme  court 

Appellants  claim  the  land  in  controversy  by  mesne  con- 
veyances under  Castro  since  the  supreme  court  decree,  and 
appellee  under  Ulies  since  said  date.  Appellee  is  in  posses- 
sion. 

The  agreement  as  to  the  question  of  law  to  be  decided,  and 
of  other  facts  on  which  to  base  a  decree,  is:  ''Did  John  H. 
Ulies  acquire  title  to  the  two  surveys  Nos.  131  and  132,  dis- 
trict No.  1,  in  controversy,  by  virtue  of  the  deed  from  the 
sheriff  of  Medina  County  to  said  lilies  under  the  judgment^ 
record  thereof,  and  sale  as  shown?  If  so,  this  judgment  may 
be  affirmed.  If  not,  this  judgment  may  be  reversed,  and  ren- 
dered for  appellants  for  the  land  in  controversy,  and  the 
rental  value  of  said  surveys  (320  acres)  at  five  cents  per  acre 
per  annum  from  March  29,  1884,  and  allowing  appellee  the 
value  of  improvements  in  good  faith  thereon  in  the  sum  of  two 
hundred  dollars,  and  fixing  the  value  of  the  land  at  two  dol- 
lars per  acre." 

If  the  judgment  in  favor  of  lilies  had  been  reversed  in  ioto 
under  the  rule  followed  in  this  state,  which  seems  to  be  gen- 
erally adopted,  there  could  be  but  little  controversy  as  to  the 
Xghts  of  the  parties. 

The  general  question  as  to  the  effect  of  reversal  of  a  judg. 
ment  after  property  has  been  sold  under  it  and  bought  by  the 
person  in  whose  favor  the  judgment  was  originally  rendered 
was  considered  in  Stroud  v.  Casey,  25  Tex.  755,  and  it  was 
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said  'Hhe  consequence  is,  that  the  reversal  of  the  judgment 
put  an  end  to  the  title  ":  Freeman  on  Judgments,  481,  482. 

To  the  same  effect  are  the  following  cases:  Marks  ▼.  Cowles^ 
61  Ala.  802;  Delano  v.  WUde,  11  Gray,  17;  71  Am.  Dec.  687^ 
GoU  ▼.  Powell,  41  Mo.  420;  Reynolds  v.  Harris,  14  Cal.  678p 
76  Am.  Dec.  459;  Hubbell  v.  Broadwell,  8  Ohio,  127;  Bryant 
▼.  Fairfield,  61  Me.  159;  Galpin  v.  Page,  18  Wall.  873. 

It  would  seem  to  be  a  useless  formality  to  institute  proceed- 
ings to  have'  declared  the  purchaser's  claim  invalid,  when  the 
effect  of  the  reversal  is  to  declare  invalid  the  proceedings 
through  which  such  a  purchaser  sought  to  acquire  title. 

It  was  suggested  in  Reynolds  v.  Hosmer,  45  Cal.  629,  thai 
the  owner,  after  reversal,  may,  at  his  election,  either  have  the 
sale  set  aside,  and  be  restored  to  possession,  or  have  his  action 
for  damages. 

We  do  not  understand  that  the  court  intended  in  that  case 
to  hold  that  in  such  a  case  it  was  necessary  for  the  owner  after 
reversal  to  take  any  steps  to  avoid  a  sale;  for  in  that  case  aa 
application  was  made  in  the  circuit  court  to  set  aside  a  sale 
on  reversal  of  the  judgment  under  Which  it  was  made,  which 
was  refused,  and  it  was  contended  that  this  was  an  adjudica* 
tion  that  the  sale  was  valid;  but  the  supreme  court  said:  '^  We 
do  not  think  so.  When  the  supreme  court  reversed  the  judg- 
ment of  the  circuit  court,  and  adjudged  that  the  plaintiff  had 
no  lieb  on  a  portion  of  the  canal,  and  its  mandate  was  filed  in 
the  lower  court  showing  these  facts,  the  judgment  was  reversed, 
whether  the  lower  court  made  any  order  conforming  its  judg* 
ment  to  that  of  the  supreme  court  or  not.  If  the  plaintiffs 
have  any  rights  here,  they  come  from  the  reversal  by  the  su* 
preme  court,  and  not  from  any  subsequent  action  or  want  of 
action  by  the  circuit  court.'' 

In  that  case,  the  owner  of  property  sold  before  reversal 
brought  suit  for  damages,  and  not  for  the  land  sold,  and  in 
such  a  case  it  may  be  that  the  owner  ought  to  be  held  to  have 
ratified  the  sale  and  the  power  of  the  ofiicer  who  made  it. 

The  judgment  establishing  the  sum  due  to  lilies  having 
been  affirmed,  it  is  contended  that  the  judgment  was  in  so  far 
▼alid,  and  that  the  process  issued  under  it  conferred  lawful 
power  on  the  sheriff  to  make  the  sale. 

It  is  farther  contended  that  the  objections  raised  to  the 
validity  of  the  sale  amount  at  most  only  to  irregularities. 
The  court  rendering  the  judgment  having  jurisdiction  of  the 
parties  and  subject-mattery  a  sale  made  to  a  stranger  before 


832  Adamb  and  Wickes  v.  Odom.  [TezM. 

reversal  under  tba  prooess  iraaed  would  baye  passed  title  not 
subject  to  be  defeated  by  subsequent  reversal. 

As  between  Castro  and  lilies,  however,  the  process  issued 
could  confer  on  the  officer  who  made  the  sale  no  power  other 
than  such  as  the  judgment  gave,  and  the  extent  and  character 
of  this,  as  between  them,  must  depend  on  their  rights  as  ascer- 
tained and  declared  by  the  judgment  rendered  in  this  court 
on  writ  of  error.  That  judgment,  in  effect,  declared  that  the 
land  in  controversy  could  not  legally  be  sold  on  such  process 
as  was  issued  and  executed. 

The  statutes  in  force  at  the  time  provided  what  the  judg- 
ment or  decree  for  the  foreclosure  of  a  mortgage  should  be,  as 
well  as  for  the  further  procedure,  and  the  judgment  and  pro- 
cess issued  under  it  were  such  as  were  appropriate  for  the 
enforcement  of  a  specific  lien:  Paschal's  Dig.,  art.  1480. 

That  statute  required  the  judgment  to  direct  an  order  of 
sale  to  issue  to  the  sheriff,  directing  him  to  sell  the  mortgaged 
property;  and  it  was  only  in  the  event  that  the  same  could 
not  be  found  or  should  not  sell  for  a  sum  sufficient  to  pay  the 
judgment  and  costs  that  process  was  authorized  t^  issue  under 
which  other  property  might  be  seized  and  sold  to  satisfy  the 
judgment 

If  the  writ  under  which  the  land  in  controversy  was  sold! 
had  contained  a  command  to  the  sheriff  in  the  event  the 
mortgaged  property  did  not  sell  for  enough  to  satisfy. the  judg- 
ment and  costs,  then  to  levy  upon  and  sell  other  property  suf- 
ficient for  that  purpose,  it  might  be  held  that  the  sale  was 
valid,  and  the  issuance  of  such  process  before  the  mortgaged 
property  was  sold  and  found  insufficient  only  an  irregularity. 
The  process,  however,  contained  no  such  demand,  but  required 
the  sale  of  the  property  in  controversy  absolutely,  if  necessary, 
to  satisfy  the  judgment;  and  this  cut  off  the  right  of  Castro  to 
point  out  oth^r  property,  as  he  would  have  been  entitled  to  do 
under  the  law,  after  the  property  really  mortgaged  had  been 
sold  and  found  insufficient:  Paschal's  Dig.,  art.  3775. 

It  is  said:  *'If  the  land  in  controversy,  and  in  fact  all  said 
substituted  lands,  had  been  sold  under  an  ordinary  execution 
directing  the  sheriff  to  sell  any  and  all  lands  of  Castro  to 
satisfy  said  judgment,  instead  of  under  said  writ  directing  sale 
of  the  lands  therein  described,  the  sale  would  have  passed  title 
to  lilies." 

If  this  proposition  be  conceded,  and  if  it  could  be  admitted 
that  under  a  judgment  foreclosing  a  mortgage,  and  directing 
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iha  specific  property  to  be  Bold  for  its  satisfaction,  an  ordinary 
execution  could  be  issued,  levied,  and  property  sold  under  it 
before  a  sale  of  the  mortgaged  property,  this  would  not  relieve 
appellee  from  the  difficulty  that  meets  her. 

The  officer  had  no  such  writ,  and  could  only  do  that  under 
the  process  held  by  him  which  it  commanded|  had  the  judg- 
ment under  which  it  issued  been  entirely  lawful. 

In  Maupin  v.  Emmons^  47  Mo.  808,  it  appears  that  under 
the  statutes  of  Missouri,  as  in  many  of  the  other  states,  when 
9L  fieri  facias  has  been  levied,  but  returned  without  sale,  a  venr 
ditioni  exponas  may  issue  directing  the  sale  of  the  property 
levied  on,  and  in  the  event  that  be  deemed  not  sufficient  to 
satisfy  the  judgment,  commanding  the  sheriff  to  seize  and  sell 
other  property. 

A  writ  issued  directing  the  sale  of  property  seized  under 
the  writ  returned,  but  omitting  the  command  to  seize  and 
sell  other  property  in  the  event  the  officer  deemed  the 
former  levy  insufficient.  The  former  levy  did  not  embrace  a 
tract  of  land,  but  the  sheriff  under  the  last  writ  levied  upon 
it  and  sold;  and  in  a  contest  growing  out  of  this,  it  was  claimed 
that  the  sheriff  was  clothed  with  the  same  power  as  though  the 
command  to  make  an  additional  levy,  if  necessary,  had  been 
inserted  in  the  writ  The  court,  however,  said:  ''This  propo- 
sition runs  counter  to  all  our  ideas  of  the  powers  and  duties  of 
eheriffs.  It  has  always  been  considered  that  he  was  but  the 
executive  officer  of  the  court,  bound  to  obey  its  lawful  com- 
mands, and  in  executing  a  writ,  that  he  must  look  to  the  face 
of  it  for  the  extent  and  boundary  of  his  duties  and  his  powers. 
It  does*  not  matter  what  writ  might  have  been  issued, — to 
what  writ  the  party  was  entitled  by  law  if  he  had  chosen  to 
4Bue  it  out;  when  it  is  issued,  and  placed  in  the  officer*s  hands, 
his  only  duty  is  to  see  what  are  its  commands,  and  if  he  finds 
them  within  the  authority  of  the  court,  he  must  obey  them. 
But  he  cannot  go  beyond  those  commands  or  question  their 
regularity.  If  he  is  ordered  to  sell  certain  property,  the  owner 
gives  him  no  authority  to  seize  and  sell  other  property":  Qutnu 
V.  WiswaU^  7  Ala.  645;  Cannaday  v.  NutuM^  2  Ired.  Eq.  266; 
AUemong  v.  Alliaanf  1  Hawks,  325;  Dunn  v.  Nichoh^  63  N.  C. 
109. 

In  Reynolds  v.  Harris^  14  Cal.  678,  76  Am.  Dec.  459,  it 
appeared  that  a  court  having  jurisdiction  of  the  parties  and 
subject-matter  entered  a  judgment  foreclosing  mortgages,  into 
which  entered  an  improper  order  as  to  the  manner  of  sale  in 
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foreclosare.  A  question  arising  as  to  the  validity  of  a  sale 
made  under  the  judgment  before  its  reversal,  it  was  held  that 
the  reversal  destroyed  the  title  acquired  by  an  assignee  of  the 
judgment  who  purchased  under  it;  and  in  disposing  of  the 
question  it  was  said:  ^'We  see  no  difiference  between  the  total 
reversal  of  the  judgment  in  that  case,  so  far  as  this  question 
is  concerned,  and  a  partial  reversal;  for  the  effect  of  the  re- 
versal was  to  declare  that  this  sale,  as  ordered  by  the  decree 
of  the  court  below,  was  improperly  so  ordered,  and  that  the 
sale  should  have  been  made  by  the  law  of  the  land  in  a  differ- 
ent  manner  in  substance  and  in  fact" 

Before  the  reversal  of  the  judgment  obtained  by  lilies,  the 
sales  made  under  the  process  issued  not  having  realized  a  sum 
sufficient  to  satisfy  it,  execution  issued  and  was  levied  on  other 
property  of  Castro,  which  was  sold,  and  in  a  controversy  as  to 
that  it  was  claimed  that  the  sale  under  execution  was  invalid 
on  the  ground  that  the  mortgaged  property  had  not  been  first 
sold,  and  on  the  further  ground  that  the  reversal  of  the  judg- 
ment vacated  all  sales  made  under  it. 

In  disposing  of  that  case  it  was  held  'Uhat  all  the  mort- 
gaged lands  included  in  the  decree,  and  all  which  by  the  judg- 
ment of  this  court  were  subject  to  seizure  and  sale  under  the 
decree,  were  first  sold.  The  judgment  was  not  superseded 
upon  prosecuting  the  writ  of  error.  It  was  therefore  an  au- 
thority for  the  issuance  of  execution,  and  it  cannot  affect  the 
title  of  the  purchaser  at  the  sale  that  property  was  not  sold 
under  the  decree  to  which  the  defendant  in  execution  had  no 
title,  and  upon  which  the  decree  could  not  legally  operate,  or 
which  was  not  legally  subject  to  seizure  and  sale  on  execution 
under  the  decree":  Castro  v.  lUies^  22  Tex.  496;  73  Am.  Dec. 
227. 

The  facts  on  which  the  rights  of  the  parties  to  this  action 
depend  were  before  this  court  when  the  decision  in  the  case 
last  referred  to  was  made,  and  vfe  have  in  it  a  recognition  of 
the  fact  that  the  property  in  controversy  was  not  subject  to 
seizure  and  sale  under  the  decree  of  foreclosure,  although  it 
would  have  been  on  execution  issued  on  the  general  judgment 
for  money. 

No  right  existed  under  the  judgment  to  have  any  particular 
land  sold  other  than  such  as  was  contained  in  the  mortgages, 
and  the  judgment  of  this  court  which  declared  this  swept  away 
all  claim  of  lilies  founded  on  the  sale  ipade  under  process 
issued  only  to  carry  out  the  decree  of  foreclosure. 
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After  reversal,  ao  much  of  the  decree  as  directed  the  sale  of 
land  not  embraced  in  the  mortgages  as  between  the  parties  to» 
it,  was  as  though  it  had  never  been  entered,  and  process  issued)^ 
under  it  as  between  such  parties  and  these  claiming  througl^ 
them  by  conveyance  made  after  reversal  cannot  stand  on  other 
ground  than  does  the  decree. 

It  is  urged  that  lilies  acquired  a  lien  on  the  land,  and  that 
for  this  reason  sale  made  under  the  process  issued  should  be 
sustained.  That  no  lien  was  given  by  the  decree  was  decided^ 
{Castro  V.  iUt><,  13  Tex.  236),  and  that  none  was  acquired  hy 
registration  of  the  judgmei^t  is  clear.  Had  a  lien  been  ac- 
quired in  either  of  these  ways,  we  do  not  see  that  this  woulcl 
in  any  manner  affect  the  question  involved  in  this  case. 

No  facts  are  shown  which  would  operate  as  an  estoppel  be- 
tween Castro  and  lilies  or  between  their  vendees. 

The  judgment  of  the  court  below  will  be  reversed,  and  here- 
rendered  for  appellants,  in  accordance  with  the  agreement  of 
the  parties.  ^_^ 

JuDOMWxm  Rbvxii8BI>. — A«  to  the  effect  of  the  reranal  of  a  Judgment  of 
foreolosare,  when  a  sale  has  been  made  thereander:  WUAtn  v.  Jadt$,  79  Ct^. 
297;  12  Am.  8t  Rep.  143. 


Western  Union  Telegraph  Company  v.  Edsael* 

(74  Tbzab,  829.] 
TSLIORAFH  OOKPANT-^LZAB^^TTT  lOR  DSLITBBT  OF  ChAKOBD  MsSSAiOm. 

A  telegraph  company,  with  notico  of  vthe  parpoee  for  which  a  measago  im 
■ent^  ia  liable  to  the  sender  for  all  damage*  and  ezpenae  naturally  nA 
proximately  resulting  from  its  negligence  in  deliyeiing  the  message  in  ». 
changed  condition. 

TfcLBQBAPH  CoiCFAiiT— Noncx  OF  PuRPOSK  07  TxLiORAM.  —  When  a  telai^ 
graph  company  is  given  notice  of  the  main  purpose  for  which  a  telegraa^ 
is  sent,  it  is  chargeable  with  notice  of  whatever  the  dispatch  suggests^, 
and  of  every  incidental  fact  attending  the  transaction  which  it  coulck 
have  ascertained  by  the  most  minute  inquiry;  and  if,  under  such  circnm-^ 
stances,  it  delivers  a  changed  telegram,  it  is  liable  for  all  damages  nata* 
rally  resulting  from  its  negligence  in  failing  to  make  such  inquiries. 

Tklsoilafh  Ooxpant.  — NsGLiOKNOB  OF  Telborafb  CoMPAifY  in  deliveriDii^ 
a  changed  telegram  cannot  be  attributed  to  the  receiver  thereof,  who  aot» 
upon  its  direction,  when  there  is  nothing  in  the  message  as  received  to> 
suggest  a  doubt  as  to  its  accuracy. 

Appeal  from  a  judgment  in  favor  of  Edsall  for  $3,680. 
SUmmofu  and  Fieldj  for  the  appellant 
Fottcr  atid  Hughes^  for  the  appellee. 
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Henby,  a.  J.  Thifi  suit  was  brought  by  appellee  to  recover 
damages  for  the  negligent  transmission  of  a  telegraph  message 
by  appellant. 

The  message  directed  to  be  sent  read:  ^'Meet  me  imme- 
diately with  two  horses  at  Buffalo  Springs.  Bring  Shep."  As 
delivered  it  read:  '^Meet  me  immediately  with  two  horses  at 
Buffalo  Springs.     Bring  sheep." 

The  message  was  sent  from  Gainesville,  Texas,  to  Fort  Grif- 
fin, Texas,  and  from  there  mailed  to  Throckmorton,  Texas. 

The  plaintiff  then  owned  and  had  on  his  ranch  in  Throck- 
morton County,  a  flock  of  two  thousand  five  hundred  head  of 
sheep.  He  had  just  purchased  a  flock  of  about  thirteen  hun- 
dred head  in  Cooke  County  which  he  proposed  to  drive  to  his 
ranch  in  Throckmorton  County.  The  message  was  sent  on  the 
twentieth  day  of  January  to  one  Joel  Butler,  who  was  the 
servant  of  plaintiff  in  charge  of  his  sheep  in  Throckmorton 
County.  Shep  was  a  dog  belonging  to  plaintiff,  and  in  charge 
of  Butler,  trained  in  the  management  of  sheep.  The  purpose 
of  the  dispatch  was  to  have  Butler  meet  plaintiff  on  the  way 
between  Cooke  County  and  Throckmorton  County,  in  order 
that  he  might  have  his  assistance,  and  that  of  the  dog,  in 
driving  the  purchased  sheep  (known  as  the  West  flock)  to  his 
ranch. 

On  account  of  the  error  in  the  dispatch  as  delivered  to  But- 
ler, "  sheep"  instead  "Shep,"  Butler  at  once  drove  the  Throck- 
morton or  ranch  flock  of  sheep  to  Buffalo  Springs. 

It  is  charged  that  the  consequences  of  the  mistake  occa- 
sioned damage  to  both  flocks,  and  additional  expense. 

That  by  reason  of  the  greatly  longer  time  required  for  But- 
ler to  reach  Buffalo  Springs  with  the  sheep  than  it  would  have 
done  with  the  dog,  plaintiff  was  prevented  from  making  con- 
nection or  communicating  with  him,  and  for  the  want  of  his 
assistance  and  that  of  the  dog,  he  was  greatly  delayed  in  driv- 
ing the  West  sheep,  and  put  to  great  additional  expense,  and 
that  the  longer  exposure  of  the  sheep,  and  the  more  inclement 
weather  on  the  last  part  of  the  route, — that  from  Buffalo 
Springs  to  the  ranch, — the  West  sheep  perished  in  great  num- 
bers; and  that  by  reason  of  the  ranch  sheep  being  taken  from 
their  range,  where  they  were  well  provided  for,  and  driven  to 
Buffalo  Springs,  over  a  barren  country,  where  they  could  not 
get  feed,  and  were  exposed  to  inclement  weather,  they  perished 
in  large  numbers;  and  besides,  those  of  both  flocks  that  sur- 
vived were  greatly  injured  and  lessened  in  value;  and  that 
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the  dog  would  have  greatly  lessened  the  number  of  hands 
quired,  and  at  the  same  time  have  enabled  plaintiff  to  com« 
plete  the  drive  in  a  shorter  time. 

Judgment  was  rendered  for  plaintiff. 

Appellant  complains  of  errors  committed  by  thiB  district 
court  in  not  sustaining  its  exceptions  to  plaintiff's  pleadings, 
on  the  grounds,  —  1.  Because  they  failed  to  charge  that  defend* 
ant  had  any  notice  of  the  object  and  purpose  for  which  the 
telegram  was  sent  further  than  shown  by  the  telegram,  and 
by  it  there  was  no  notice  that  the  damages  sued  for  would  fol- 
low  a  breach  of  the  contract  in  transmitting  add  delivering 
the  telegram;  2.  Because  they  show  on  their  face  that  in  act- 
ing on  the  message  as  delivered  there  was  such  contributory 
negligence  on  the  part  of  plaintiff's  agent  as  precludes  a  re- 
covery; 8.  Because  they  do  not  show  that  defendant  had  any 
notice  that  plaintiff  owned  any  sheep  in  Throckmorton  County; 
that  the  dispatch  did  not  give  such  notice,  and  no  damages 
from  that  cause  were  in  the  contemplation  of  the  parties  wheu 
they  made  the  contract;  4.  Because  the  item  of  one  hundred 
dollars  damages,  or  expense  of  driving  sheep  to  and  from  the 
ranch  to  Buffalo  Springs,  is  not  an  element  of  damage,  because 
it  was  not  in  contemplation  of  the  parties  at  the  time  the  mea- 
sage  was  accepted  for  transmission. 

Plaintiff  alleges  in  his  petition  that  when  the  dispatch  was 
sent  '*  he  informed  the  agent  of  defendant  who  was  then  in  its 
oflSce  and  ^n  charge  thereof,  that  he  wanted  to  telegraph  to 
Joel  Butler,  requesting  him  to  bring  the  dog,  and  m^et  him  to 
assist  in  driving  the  sheep  purchased  by  him  in  Cooke  County 
to  his  ranch  in  Throckmorton  County." 

This  allegation  shows  that  direct  notice  was  furnished  de- 
fendant that  the  object  of  the  dispatch  was  to  get  assistance 
for  the  purpose  of  driving  sheep  on  part  of  the  journey  from 
Cooke  County  to  Throckmorton  County,  and  the  telegram  as 
delivered  directing  that  the  ranch  sHeep  should  be  taken  to 
Buffalo  Springs,  there  cannot  be  a  question  of  want  of  notice 
in  either  case.  *  When  notice  of  the  main  fact  was  given,  we 
think  the  defendant  was  chargeable  with  notice  of  every  inci- 
dental fact  that  would  attend  the  transactions  that  it  could 
then  have  ascertained  by  the  most  minute  inquiry.  Notice  of 
the  main  purpose  was  sufficient  to  put  it  upon  inquiry  as  to 
the  attendant  details,  and  it  is  chargeable  with  all  it  could 
have  learned  by  such  inquiries.  This  rule,  enforced  in  all 
cases,  is  emphatically  applicable  to  telegraph  companies. 
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'The  condensed  methods  of  expression  in  use  in  their  bnsi- 
Tiess  require  them  to  take  notice  of  whatever  the  dispatch  sug* 
^ests;  and  if  they  need  fuller  information  on  the  subject,  they 
^should  seek  it,  and  if  they  do  not  do  so  they  must  be  held,  as 
me  have  'suggested,  to  have  all  the  knowledge  that  such  in- 
quiries  could  have  elicited.  In  this  case,  knowledge  of  the 
fact  that  the  two  herds  were  to  be  driven  between  known  points 
at  a  stated  season  of  the  year  would  probably  charge  the  com* 
pany  sufficiently  with  notice  of  the  distances,  character  of  the 
country,  expense  of  driving,  and  effect  of  delay  on  the  sheep, 
considering  the  weather  and  other  things  incident  to  driving 
flocks  of  sheep  over  the  routes,  to  make  it  responsible  for  dam* 
ages  growing  out  of  such  causes  or  conditions. 

We  are  unable  to  see  in  what  consisted  negligence  on  the 
part  of  Butler,  the  servant  of  plaintiff,  in  obeying  a  plain  com- 
mand to  him  to  take  the  flock  of  sheep  to  Buffalo  Springs. 
The  dispatch  contained  no  word  inconsistent  with  that  direc- 
tion. It  contained  nothing  to  suggest  a  doubt  of  its  entire 
accuracy.  If  he.  had  entertained  such  a  doubt,  he  had  no 
<neans  of  removing  it.  The  dispatch  had  been  brought  to  him 
•by  mail  from  the  end  of  the  telegraph  line,  and  not  having  the 
cneans  of  immediately  communicating  with  the  sender,  if  that 
<K)uld  have  been  required  of  him  under  any  circumstances,  he 
was  under  the  necessity  either  of  obeying  or  repudiating  it. 
We  do  not  think  it  can  be  fairly  contended  that,  under  the 
circumstances,  it  was  not  his  duty  to  obey  the  message  as  he 
^did. 

Appellant  complains  that  the  court  erred  in  its  charges  ta 
'^he  jury  as  follows:  1.  In  failing  to  submit  to  the  jury  the 
<|uestion  of  notice  to  defendant  of  any  object  to  be  accomplished 
hy  the  telegram  further  than  shown  by  itself,  and  as  to  whether 
•damages  to  the  sheep  were  in  contemplation  of  defendant  when 
dt  received  the  telegram  for  transmission;  and  in  failing  to  sub* 
tnit  the  question  of  contributory  negligence;  2.  In  charging 
•^that  plaintiff  might  recover  for  loss  on  the  West  flock  between 
iBuffalo  Springs  and  plaintiff's  ranch,  because  all  the  evidence 
anowed  that  Butler  reached  said  destination  before  plaintiff 
4lid,  and  plaintiff's  loss  was  occasioned  by  his  failing  to  meet 
Butler  there. 

In  the  main,  these  objections  are  the  same  as  those  raised 
rcipon  the  exceptions  to  the  pleadings,  and  have  no  more  merit 
tin  one  view  than  in  the  other.  Moreover,  in  so  far  as  they 
•complain  of  the  omission  to  give  charges,  those  given  by  ths 
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court  being  found  unezceptionali  the  omitted  charges,  ewn  if 
they  had  been  correct,  ought  to  have  been  brought  to  the  at- 
tention of  the  court. 

With  regard  to  the  objection  to  the  charge  as  to  damages 
for  driving  the  sheep  between  Buffalo  Springs  and  the  ranch, 
based  upon  the  evidence  that  Butler  arrived  at  the  springs 
before  plaintiff  did,  and  that  plaintiff  not  finding  him  there 
at  all  was  his  own  fault,  we  think  that  on  this  point  the  evi- 
dence shows  that  plaintiff  sent  a  messenger  to  meet  Butler  at 
Buffalo  Springs  and  give  him  further  instructions  consistent 
with  the  original  purpose,  but  on  account  of  Butler  being  im- 
peded by  the  ranch  sheep,  which  he  was  driving,  he  was 
greatly  delayed,  leading  to  the  messenger  leaving  the  destina- 
tion before  he  reached  it.  From  the  same  cause,  Butler,  when 
he  arrived  at  the  destination,  could  get  no  information,  and 
as  for  the  want  of  food  and  shelter,  the  sheep  under  his  contrM 
were  being  greatly  injured,  he,  after  waiting  there  a  short 
time,  prudently  returned  with  the  sheep  to  the  ranch,  from 
which  it  resulted  that  he  was  not  at  Buffalo  Springs  when 
plaintiff  reached  that  point  with  the  other  flock,  and  no  com- 
munication was  established  between  the  two  until  afterwards. 

As  the  record  now  stands,  owing  to  portions  of  it  having  been 
stricken  out  on  motion  of  appellee,  there  is  nothing  to  support 
the  remaining  assignments  of  error  discussed  in  the  brief  of 
appellant 

We  think  the  judgment  ought  to  be  affirmed. 


TkLIOSAPH  COKPANIE8.  —  As  TO  THB  LlABILnT  OT  A  TsLTCBAPH  OcmFAXY 

for  failing  to  send  or  deliver  messages,  or  for  errors  therein,  see  extended  noto 
to  Western  Union  Tel  Co,  ▼.  Cooper,  10  Am.  St  Rep.  778-790;  compare  Weet- 
em  Union  Tel.  Co.  ▼.  Mw\ford,  87  Tenn.  190;  10  Am.  St.  Rep.  690,  and  note; 
Pepper  ▼.  Telegraph  Co.,  87  Tenn.  654;  10  Am.  St  Rep.  699,  and  note;  Wee^ 
em  Union  Tel  Co.  ▼.  Broeaehs,  72  Tex.  664;  13  Am.  St  Rep.  843;  AleoBtmdef 
w.  Western  Union  TdJOo.^  66  Misa.  161;  14  Am.  St  R«p.  666. 
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City  of  Fort  Worth  v.  Crawford. 

p4  TmzAM,  404.J 

HviiAHca— LzABEunr  ov  Crrr  pob  MAinTAnnvo. — A  eity  liATing  eon- 
trol  and  poMeMdon  of  a  dump-yard  and  barying-ground  to  ne^igontly 
and  oareleMly  kept  as  to  oonstitate  a  amianoe  ia  liable  in  damage!  to  an 
adjoining  Umd-owner  injured  thereby. 

VvtEAMcm  —  SvniGLiMOT  OF  Pktition  AOAiKsr.  —  A  petition  In  an  action 
against  a  eity  for  creating  and  maintaining  a  nnisanoe  containing  the 
necessary  averments,  and  alleging  that  plaintiff's  home  was  free  of  all 
noxious  and  offensive  odors,  and  was  a  desirous  and  healthy  abode  prior 
to  the  time  defendant  committed  and  permitted  the  nuisances  complained 
of,  describing  them,  is  sufficienti  without  direct  averment  to  negative 
the  supposition  that  the  sickness  and  injury  to  plaintiff  and  his  family 
were  caused  by  other  than  the  ground  constituting  the  foundatian  of  the 
action. 

NuiSANOK  —  LiABiLrrr  of  Citt  fob  Maimtainino.  —  In  an  action  against 

a  city  for  creating  and  maintaining  a  nuisance,  it  is  not  necessary  to 

•    plead  the  character  and  nature  of  its  possession;  and  if  the  proof  shows 

a  maintenance  of  the  nuisance  while  in  the  possession  and  control  of  the 

city,  its  liability  attaches,  no  matter  how  it  obtained  possession. 

NviSAMOS.  —  EvKRT  PERSON  HAS  THE  RiOHT  to  have  the  air  diffused  over 
his  premises  free  from  Noxious  vapors  and  noisome  smells  that  would  not 
exist  there  except  for  the  acts  of  the  party  complained  of,  and  which  are 
prejudicial  to  health,  or  nauseous  to  the  smell,  or  trench  upon  the  rights 
of  the  person  affected  thereby,  but  they  must  be  of  such  character  aa  to 
be  offensive  to  the  senses  or  to  produce  actual  physical  discomfort,  nat- 
urally interfering  with  the  comfortable  enjoyment  of  property,  though 
they  need  not  be  hurtful  or  unwholesome. 

KuiSANCB — Liability  of  Cmr  fob  Maintainino. — When  a  municipal 
corporation  has  ample  power  to  remove  a  nuisance  injurious  to  health, 
endangering  the  safety  or  impairing  the  convenience  of  its  citizens,  or 
when  in  the  prosecution  of  a  public  work  it  creates  or  maintains  a  nui- 
sance, it  is  liable  for  all  the  injuries  resulting  from  a  failure  on  its  part 
to  properly  exercise  the  power  possessed  by  it»  and  for  the  injuries  re- 
sulting from  its  unlawful  acts. 

Appeal  from  a  judgment  of  $750  in  favor  of  Crawford. 

Capps  and  Cantey^  for  the  appellant. 

A.  M.  Carter^  for  the  appellee. 

Hobby,  J.  Upon  the  former  appeal  in  this  cause,  the  judg- 
ment was  reversed  on  the  ground  that  the  court  failed,  in  its 
charge,  to  submit  the  proper  test  as  to  the  appellant's  liabil- 
ity, which  was  held  to  depend  upon  its  negligence  with  re- 
spect to  the  deposit  of  and  burial  of  the  bodies  of  dead 
animals,  garbage,  filth,  etc.,  upon  the  land  adjacent  to  ap- 
pellee's home,  and  which  resulted  in  the  injury  complained 
of:  City  of  FoH  Worth  v.  Crawford,  64  Tex.  202;  53  Am.  Eep. 
753. 
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The  petition  !n  this  case  was  excepted  to  on  the  ground 
that  it  did  not  allege  with  sufficient  certainty  that  the  sick- 
ness and  suffering  and  injuries  to  plaintiff  and  his  family  were 
^Kscasioned  from  no  other  cause  than  the  acts  of  defendant, 
and  did  not  allege  that  the  city  had  taken  possession  or  as, 
Bumed  control  of  the  ground  on  which  the  deposit  of  filth- 
garbage,  and  dead  bodies  of  animals  were  made  by  proper 
ordinance  or  vote  of  its  council,  or  that  the  city  was  acting  in 
the  scope  of  its  authority,  if  it  had  so  taken  possession.  These- 
exceptions  were  overruled,  and  this  action  of  the  court  is  as- 
signed as  error. 

The  petition  alleged  the  due  incorporation  of  the  city  of 
Fort  Worth,  the  ownership  and  possession  in  1881,  and  ever 
since,  by  the  plaintiff  of  seventeen  and  one  half  acres  of  land 
near  the  city  of  Fort  Worth,  to  the  east,  which  was  the  home 
of  the  plaintiff,  his  wife,  and  children,  "of  which  latter  he  had 
several";  that  it  had  been  his  home  for  a  long  time  prior  to 
said  date  (1881);  that  it  was  free  from  all  noxious  and  offen^ 
sive  odors,  and  was  a  healthy  abode  for  the  plaintiff  and  his 
family;  that  in  1881,  the  defendant  was  in  possession  of  ten 
acres  of  land  in  the  city  limits,  and  close  by  the  plaintiff's- 
premises;  that  from  some  time  in  1881,  the  defendant  had 
continually  "wrongfully,  negligently,  and  Unjustly  cast,  car- 
ried, and  deposited,  and  caused  and  carelessly  and  negli* 
gently  permitted  to  be  cast,  carried,  and  deposited,  on  said 
ten  acres  of  land  in  its  possession,  great  quantities  of  filtb 
and  refuse  matter  from  privies,  water-closets,  stables,  sinks, 
and  streets,  and  carcasses,  and  other  noxious  things  too  filthy 
to  name  or  write  in  a  petition";  that  the  defendant  failed  and 
neglected  to  take  reasonable  and  proper  action  to  prevent  said 
deposits  from  poisoning  the  air,  and  so  injuring  the  health  of 
plaintiff  and  his  family,  and  ruining  his  said  premises;  thai 
had  the  defendant  taken  reasonable  and  proper  steps,  and 
acted  in  the  premises  in  a  reasonable  and  proper  manner,  "aa 
it  could  and  should  have  done,"  the  injuries  to  plaintiff  and 
his  family  would  not  have  occurred;  that  on  account  of  the 
sickness  of  the  plaintiff's  family,  caused  by  said  noxioua 
odors,  he  was  compelled  to  spend  one  hundred  dollars  for 
medicines,  and  paid  doctors  one  hundred  dollars;  that  on  ac- 
count of  said  sickness,  he  and  his  wife  lost  a  great  amount  of 
time,  valued  at  two  hundred  dollars;  that  the  value  of  the 
nursing  of  his  family  during  said  sickness  was  one  hundred 
dollars. 
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It  was  not  necessary  for  the  petition,  by  direct  averment,  to 
negative  the  supposition  that  the  sickness  and  injury  to  him- 
self and  family  were  occasioned  by  other  causes  than  those 
constituting  the  foundation  of  the  suit.  This  was  necessarily 
implied  from  the  allegation  that  his  home,  for  a  long  time 
prior  to  1881,  had  been  free  from  all  noxious  and  offensive 
odors,  and  was  a  healthy  abode;  that  the  acts  of  the  defend- 
ant were  the  direct  cause  of  the  injury  is  sufBciently  stated  in 
the  averments  to  the  effect  that  his  "was  a  desirous  and 
healthy  home  for  plaintiff  and  his  family  prior  to  the  time 
the  defendant  committed  and  permitted  the  nuisances  herein- 
after complained  of,"  etc.,  coupled  with  and  followed  by  the 
allegations  quoted,  describing  the  nuisances. 

It  is  also  distinctly  averred  that  "in  1881,  the  defendant 
was  in  possession  of  ten  acres  of  land  in  the  city  limits,  and 
close  by  plaintiff's  premises."  If  the  fact  of  the  nuisance 
created  and  maintained  by  it  was  established  by  proof  while 
in  its  possession  and  control,  its  liability  would  attach,  and 
whether  the  city  took  possession  by  an  ordinance  or  by  vote 
of  the  council  would  be  a  matter  of  evidence,  and  it  would 
not  in  Buch  a  case  be  essential  to  plead  the  character  or  na- 
ture of  its  possession. 

The  refusal  of  the  court  to  give  the  following  instruction  is 
complained  of:  "You  are  instructed  that  you  are  to  find  for 
the  defendant,  unless  you  find,  from  the  evidence,  that  the 
injuries  arising  from  inhaling  the  noxious  gases  and  efBuvia 
complained  of  by  plaintiff  were  the  direct  and  immediate 
cause  of  the  negligence  of  defendant's  duly  authorized  agente, 
acting  within  the  scope  of  their  authority." 

The  court  instructed  the  jurv:  "That  if  voti  believe  that 
the  agents  and  employees  of  the  city  used  the  burying-ground 
in  a  careless  and  negligent  manner,  and  that  they  failed  to 
use  such  care  and  precaution  as  would  have  prevented  any 
special  injury  to  the  plaintiff  not  common  to  the  public,  and 
that  the  injury  resulted  therefrom  to  the  plaintiff,  to  find  for 
him." 

This  sufiiciently  advised  the  jury  that  there  could  only  be 
a  recovery  for  injuries  to  plaintiff  not  common  to  the  public, 
which  were  the  result  of  the  negligence  and  carelessness  of  the 
defendant. 

The  requested  instruction  certainly  was  not  correct,  because 
if  it  had  been  given,  there  could  be  no  finding  for  the  plain* 
tiff,  "unless  the  jury  found,  from  the  evidence,  that  the  inja* 
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ries  arising  from  the  noxious  odors,"  etc.,  complained  of  were 
the  direct  and  immediate  cause  of  defendant's  negligence. 

There  is  no  evidence  that  these  'injuries"  of  the  plaintiff 
were  'Hhe  direct  cause  of  defendant's  negligence";  but  there 
is  evidence  'Hhat  defendant's  negligence"  was  ''the  direct  and 
immediate  cause"  of  plaintiff's  injuries. 

It  is  further  complained  that  there  is  no  evidence  that  the 
city  had  possession  and  control  of  the  land  adjoining  plaintiff, 
and  that,  the  court's  charge  having  submitted  this  as  a  condi- 
tion precedent  to  a  recovery,  the  finding  to  that  effect  was  con- 
trary to  the  charge. 

The  evidence  as  to  th^  control  or  possession  of  the  land  upon 
which  the  nuisance  complained  of  was  committed  and  per- 
mitted was  the  city  ordinance  254,  describing  the  burial- 
grounds  and  place  of  deposit  for  filth,  garbage,  offal,  dead 
animals,  etc.,  and  regulating  the  burial  of  the  same,  passed 
in  May,  1880,  and  which  designated  for  this  purpose  the  lot  ot 
tract  of  land  adjacent  to  plaintiff's,  and  the  testimony  of  the 
witness  Evans,  that  he  had  frequently  recognized  it  in  passing 
the  tract  as  that  so  designated,  and  the  further  evidence  of 
Crawford,  that  the  defendant  took  possession  of  this  land  in 
1881,  and  that  the  city  passed  an  ordinance  prohibiting  under 
|)enalty  persons  from  depositing  all  offensive  matter  there,  and 
appointed  a  policeman  for  the  purpose  of  watching  and  detect- 
ing parties  so  doing.  This  evidence,  with  the  further  fact  that 
the  city  by  ordinance  directed  the  city  scavenger  to  deposit 
filth,  garbage,  dead  animals,  etc.,  on  this  ground,  and  regulat- 
ing the  manner  in  which  this  should  be  done,  both  by  him 
and  private  parties,  established  unmistakably  the  exercise  of 
•control  and  possession  upon  the  part  of  the  city  over  this  prop- 
•erty,  making  it  liable  for  any  nuisance  committed  by  it  or 
which  it  could  prevent. 

The  evidence  also  is,  it  is  true,  that  other  persons  than  the 
^city  scavenger  made  the  deposits  complained  of,  but  it  was 
clearly  shown  that  the  scavenger  Pardue  was  grossly  negli- 
gent and  careless  in  the  performance  of  this  duty,  and  that  he 
was  remonstrated  with  by  plaintiff,  and  that  the  city  authori- 
ties were  informed  of  the  nuisance  and  its  cause. 

The  effects  upon  plaintiff  of  the  negligent  manner  in  which 
these  deposits  were  made  were  detailed  at  length.  His  home 
was  rendered  almost  uninhabitable,  his  family  and  himself 
were  kept  in  bad  health,  and  he  was,  in  the  language  of  a  wit- 
ness, ''  a  walking  skeleton."    This  was  caused  by  the  noxious 
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rapors  arising  from  these  deposits  either  left  exposed  on  the 
ground  or  partially  buried.  The  stench  was  so  offensive  that 
he  had  to  shut  his  doors  to  eat  and  sleep.  It  was  a  continual 
nuisance,  and  rendered  his  property,  as  a  habitation,  worth- 
less. For  a  year  and  a  half  he  lost  half  of  his  time  by  reason 
of  sickness.  Paid  one  doctor  sixty  dollars,  and  bought  and 
paid  for  medicines.  Paid  fifteen  dollars  a  week  to  have  his 
business  attended  to.  After  the  ordinance  was  passed  the 
burying  amounted  to  nothing.  Before  it  was  passed  it  was  not 
so  offensive.  The  testimony  shows  that  the  filth  on  this  place 
of  deposit  was  indescribable,  and  was  so  offensive  as  to  make 
persons  passing  sick,  and  could  be  perceived  a  mile  away. 

These  facts  were  sufficient  to  support  the  verdict. 

There  is  no  doubt  that  a  distinction  exists  between  the  lia- 
bility of  a  municipal  corporation  for  acts  done  exclusively  for 
a  public  purpose,  and  those  done  for  its  own  private  advan- 
tage. The  distinction  is,  that  in  the  former  case  it  is  only 
liable  for  the  negligent  or  careless  execution  of  its  daty.  In 
the  latter  it  is  liable,  as  would  be  an  individual,  for  all  dam- 
ages resulting  from  the  act,  irrespective  of  the  question  of  neg- 
ligence: Wood  on  Nuisances,  sec.  745. 

There  is  also  no  doubt  that  every  person  has  a  right  to  have 
the  air  diffused  over  his  premises  free  from  noxious  vapors 
and  noisome  smells  that  would  not  exist  there  except  for  the 
acts  of  the  party  complained  of,  and  which  are  prejudicial  to 
health,  or  nauseous  to  the  smell,  or  trench  upon  the  rights  of 
the  person  affected  thereby:  Wood  on  Nuisances,  471-473. 
*'  In  case  of  noisome  smells  arising  from  noxious  vapors,  the 
stench  must  be  of  such  character  as  to  be  offensive  to  the 
senses,  or  to  produce  actual  physical  discomfort,  such  as  nat- 
urally interferes  with  the  comfortable  enjoyment  of  property.  It 
is  not  necessary  that  it  should  be  hurtful  or  unwholesome.  It 
is  sufficient  if  they  are  so  offensive  or  produce  such  annoy- 
ance, inconvenience,  or  discomfort  as  to  impair  the  comfortable 
enjoyment  of  property  by  persons  of  ordinary  sensibilities  *': 
Id.,  sec.  495.  And  *' when  a  municipal  corporation  has  ample 
power  to  remove  a  nuisance  that  is  injurious  to  health,  endan- 
gers the  safety  or  impairs  the  convenience  of  its  citizens,  or 
when  in  the  prosecution  of  a  public  work  it  creates  a  nuisance 
(or  permits  it  to  remain),  it  is  liable  for  all  the  injuries  that 
result  from  a  failure  on  its  part  to  properly  exercise  the  power 
possessed  by  it,  and  for  the  injuries  resulting  from  its  unlaw- 
ful acts":  Id.,  sec.  744. 
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We  believe  these  to  be  the  legal  principles  applicable  to 
this  case,  and  we  are  of  opinion  that  the  judgment  should  be 
affirmed. 

LiABiuTT  OF  Oirr  tor  Cbbatimo  ob  MAnvTAnmro  a  Nuisamob.— The 
general  rule  of  law  undoabtedly  ie,  that  a  manioipal  corporation  has  no  more 
right  to  erect  and  maintain  a  nnisance  than  has  a  private  individual;  and  an 
•otion  may  be  maintained  against  such  corporation  for  injurien  occasioned  by 
a  nninnoe,  in  any  ease  in  which,  under  similar  drcnmstances,  an  aotion 
«onld  be  maintained  against  an  individual:  Harper  v.  Mikocathee,  30  Wis.  866; 
PiUtHmrg  y.  Qrier,  22  Pa.  St.  64;  Brower  v.  Mayor  etc  (/  New  Tort,  3  Barb. 
264.  In  other  words,  towns  will  not  be  justified  in  doing  an  act  lawful  in 
itself,  in  such  a  manner  as  to  create  a  nuisance,  any  more  than  individuals. 
And  if  a  nuisance  is  thus  created,  whereby  another  suffers  damage,  towns 
are,  like  individuals,  answerable  therefor:  Mootry  v.  Danbury^  46  Conn.  660. 
To  make  a  city  so  responsible,  it  must  always  be  remembered  that  it  is 
necessary  that  the  aet  oomplained  of  be  done  by  authority  of  the  corpora- 
tion, or  by  a  branch  of  its  government  invested  with  power  and  jurisdiction  to 
act  for  it,  upon  the  subject  to  which  the  particular  act  relates,  or  that,  after  the 
act  has  been  done,  it  has  been  ratified  by  the  corporation  by  any  similar  act 
of  its  officers:  T/tayer  v.  Boiton,  19  Pick.  611;  31  Am.  Dec.  167.  For  a  town 
IS  not  liable  for  acts  which  result  in  creating  a  nuisance  to  property,  when  the 
acts  complained  of  are  not  within  the  scope  of  its  corporate  powers;  nor  is  a 
town  generally  liable  for  the  illegal  and  unauthorized  acts  of  its  officers  or 
employees,  even  when  acting  within  the  scope  of  their  duties:  8eeU  v.  Deer- 
ing,  79  Me.  343;  1  Am.  St.  Rep.  314;  T/uiyer  v.  BoeUm,  19  Pick.  611;  81 
Am.  Dec  167. 

A  municipal  corporation,  it  seems,  has  no  control  over  nuisances  within  its 
corporate  limits,  except  such  as  is  given  by  its  charter,  or  by  general  law,  and 
there  can  be  no  recovery  on  a  complaint  against  such  corporation  for  iujn* 
lies  caused  by  a  nuisance,  which  does  not  show  that  the  corporation  has  such 
control  as  makes  the  wrong  a  violation  of  a  legal  duty,  imposed  by  such  char- 
ter or  by  a  general  law:  MaiUnoweky  v.  ffannihal,  36  Mo.  App.  70. 

If  a  municipal  oorporation,  without  pretense  of  authority,  and  in  direct 
violation  of  statute,  assumes  to  grant  to  an  individual  the  right  to  obstruct 
one  of  its  streets  while  in  the  transaction  of  his  private  business,  and  for 
auch  privilege  takes  compensation,  it  must  itself  be  regarded  as  maintaining 
a  nuisance  so  long  as  the  obstruction  is  continued  by  reason  of  and  under 
•uch  license;  and  it  is  liable  to  damages  naturally  resulting  therefrom  to  a 
third  person,  who  is  injured  in  his  person  or  property  by  reason  of  or  by 
coming  in  contact  with  such  obstruction  in  the  street:  Cohen  v.  Mayor  etc* 
<if  N.  r.,  113  N.  Y.  632;  10  Am.  St.  Rep.  606. 

A  city  is  liable  to  indictment  for  erecting  or  maintaining  a  public  nuisance, 
and  it  is  also  liable  in  damages  at  the  suit  of  a  private  .person  who  sustains 
special  damages  therefrom:  Brower  v.  Mayor  qf  N,  Y.,  3  Barb.  264;  People 
V.  AUnmy,  11  Wend.  639;  27  Am.  Dec  96;  Hunt  v.  Mayor  qf  Albany,  9 
Wend.  671.  If  it  allows  its  streets  to  remain  out  of  repair,  thus  creating  a 
nuisance,  as  in  Davfe  v.  Bangor,  42  Me.  622;  State  v.  Portland,  74  Id.  268; 
43  Am.  Rep.  686;  or  if  it  neglects  to  abate  a  nuisance  which  it  has  the  power 
to  remove,  as  in  State  v.  SheibyviUe,  4  Sneed,  176;  or  if  it  permits  a  pubUo 
nuisance  to  exist  on  its  property:  St.  John  v.  Mayor,  8  Bosw.  483;  Harper  v. 
Milivattiee,  30  Wis.366,  — it  is  liable  to  be  indicted  and  punished  the  same  as  an 
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indiTianal  Thnt  in  PeopU  r.  AUnmg,  11  Wend.  539,  27  Am.  Bea  95,  it  wu 
held  that  an  indictment  lay  against  a  cifcy  for  negleobing  what  the  common  good 
reqaired,  as  where  it,  haring  power  to  direct  the  excavating,  deepening,  or 
cleansing  of  a  hasin  or  pond  connected  with  the  riirer,  neglected  to  take  the 
necessary  measures  in  that  respecti  and  allowed  the  basin  to  become  fonl  by 
an  aggregation  of  mnd  and  other  yile  substances,  so  that  the  water  was  cor- 
rupted and  the  air  infected  with  loathsome  and  unwholesome  stenches.  So 
an  indictment  may  be  maintained  against  a  city  which  has,  under  its  charter, 
power  to  enact  ordinances  necessary  to  preirent  and  remove  nuisances  and  to 
prdserve  the  public  health,  wh'>re  it  does  not  cause  to  be  abated  or  removed 
a  slaughter-house  kept  to  the  detriment  of  the  public  health  on  land  within 
the  corporate  limits:  State  v.  SfuSfyviile^  4  Sneed,  176. 

In  order  to  maintain  a  private  action,  the  injury  resulting  from  a  nuisance 
must  be  special  and  particular,  and  not  such  as  is  sustained  by  all  the  public 
in  common.  Thus  where  the  sole  cause  of  complaint  is,  that  an  unanthorixed 
erection  in  the  street  causes  an  obstruction  to  and  a  nuisance  in  the  high- 
way, the  remedy  ia  by  indictment,  but  when  special  damages  are  sustained 
by  reason  of  such  obstruction,  the  injured  party's  remedy  is  by  civil  action 
for  damages,  or  to  abate  the  nuisance:  MorrUson  v.  Hinkaon,  87  IlL  587;  29 
Am.  Rep.  77.  In  this  case,  damages  were  recovered  against  a  city  for  erect- 
ing a  water-tank  and  engine  in  the  center  of  the  street,  and  occupying  one 
half  thereof  for  the  purpose  of  supplying  the  city  with  water,  it  being  held 
that  such  was  not  a  use  to  which  the  street  could  appropriately  be  put,  and 
that  an  adjoining  lot-owner  did  not  take  subject  to  any  such  easements 

A  city  having  the  right  to  collect  and  deposit  refuse  matter  in  a  public 
dock,  where  it  would  ordinarily  be  distributed  by  the  elements,  so  as  not  to 
create  a  nuisance,  has  no  right  to  allow  such  depoiits  to  so  accumulate  as  to 
obstruct  navigation  and  create  a  public  and  private  nuisance;  and  if  the  mty 
neglects  or  refuses  to  remove  the  matter  and  abate  the  nuisance,  it  is  liable 
to  indictment  for  the  public  nuisance,  and  to  an  action  in  tort  by  the  prop- 
erty owners  injured  by  the  private  nuisance:  FrankUn  Wharf  Co,  v.  Part- 
lawi,  67  Me.  46;  24  Am.  Bep.  1.    This  case  is  almost  identical  with  that  of 
Brayton  v.  Fall  Bicer,  1 13  Mass.  218,  where  the  court  held  that  an  action  in 
tort  might  be  maintained  against  a  city  for  obstructing  a  wharf  erected  upon 
tide- water  with  rubbish  from  its  sewers.     *'An  individual,"  says  the  court  in 
that  case,  "cannot  maintain  a  private  action  for  a  public  nuisance  by  reason 
of  any  injury  which  he  suffers  in  common  with  the  public.    The  only  remedy 
is  by  indictment  or  other  public  prosecution.    But  if,  by  reason  of  a  pubUe 
nuisance,  an  individual  sustains  pecuniary  injury  differing  in  kind,  and  not 
merely  in  degree  or  extent,  from  that  which  the  public  sustains  from  the 
same  cause,  he  may  recover  damages  in  a  private  suit  for  such  peculiar  in- 
jury.    We  are  of  opinion  that  this  was  an  injury  special  and  peculiar  to 
him,  for  which  he  may  maintain  this  action.    He  has  a  right  to  the  water  at 
his  ^harf  at  its  natural  depth.     By  the  filling  up  of  the  dock,  his  use  of  his 
wharf  for  the  purposes  for  which  it  had  been  constructed  and  actually  used 
was  impaired,  and  he  was  subject  to  an  inconvenience  and  injury  not  com- 
mon to  the  public."    To  the  same  effect  is  Petersburg  v.  Applegarth,  28  Gratt. 
321;  Breed  v.  Lynn,  120  Mass.  367.     An  adjacent  house-owner,  who,  with 
his  family,  is  seriously  annoyed  by  the  loud  noises  and  offensive  odors  from 
peddlers  selling  their  produce  from  wagons  in  the  public  park  in  front  of  and 
near  his  house,  dipturbing  the  comfort,  sleep,  and  conversation  of  his  family, 
may  enjoin  the  city  from  using  or  authorizing  or  taking  pay  for  the  use  of 
the  place  mentioned  for  the  sale  of  goods,  although  the  nuisance  may  also  be- 
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a  pnblio  ooe,  to  be  remadied  m  raoh  by  indictment,  end  alfhoaij^  tlie  eity 
doee  not  ereate  the  nniaanoe,  but  only  takes  fees  from  the  peddlers  who  da 
ereate  it:  McDonald  t.  Newark^  42  N.  J.  Bq.  136.  In  all  snoh  eases,  the 
plaintiff,  npon  satisfying  the  oonrt  that  the  oanse  of  oomplaint  is  a  private 
anisaaoe  to  his  property,  is  entitled  to  injunction  or  other  relief  against  the 
eity  as  he  wonld  be  against  an  individnaL  Bnt  the  eonrt,  .in  granting  reliet^ 
especially  if  by  injunction,  always  postpones  its  operation  for  a  reasonable 
time,  in  order  to  enable  the  defendant  to  take  adeqaate  measnree  to  remove 
the  nnisanoe  without  unnecessary  injury  to  the  pnblio  health  er  interestw 
Breed  ▼.  Xynn,  126  Mass.  867-37a 

As  a  general  rule,  a  municipal  corporation  having  the  exclusive  care  and 
control  of  the  streets  in  a  city  is  obliged  to  see  that  they  are  kept  safe  and 
free  of  obstruction  for  the  passage  of  persons  and  property,  and  to  abate  all 
nuisanoss  that  might  prove  dangerous;  and  for  a  neglect  of  this  duty,  the 
eity  is  liable  for  the  damages  sustained:  Chicago  v.  i2o66tfM^  2  Black,  418. 
In  addition  to  what  has  been  said  above  upon  this  subjecti  it  has  been  held 
that  objects  within  the  limits  of  a  street,  which  in  their  nature  may  be  oal- 
enlated  to  frighten  horses  of  ordinary  gentleness,  may  be  nuisances,  which  it 
is  the  duty  of  the  town  to  remove,  and  for  the  non-removal  of  which  it  is 
liable  in  damages:  AytrY,  Norunch^  39  Conn.  376;  12  Am.  Bep.  396;  Mormw, 
Hkkmond,  41  Vt.  443;  98  Am.  Dec.  600.  In  the  case  from  Connecticut,  the 
cause  of  oomplaint  was  a  large  tent  erected  in  the  street;  and  in  the  Vermont 
ease,  complaint  was  made  of  bales  of  hay  left  in  the  street.  In  all  such 
eases,  it  must  be  shown  that  the  nuisance  is  the  direct  and  immediate  cause 
of  the  injury,  and  the  character  of  the  object  must  be  such  as  to  make  the 
danger  obvious,  and  the  duty  and  power  of  the  town  to  remove  it  dear. 
Thus  where  the  city  licenses  a  public  exhibition  of  wild  bears,  knowing  it  to 
be  well  calculated  to  frighten  horses  and  endanger  lives  and  property  in  the 
streets,  such  act  of  the  officers  of  the  city  makes  the  city  liiJ>le  in  damagee 
to  one  injured  in  consequence  thereof:  LiUU  v.  Madison,  42  Wis.  643;  24  Am. 
Rep.  436.  In  this  ease  the  court  said:  "  We  should  certainly  hesitate  to 
sanction  the  principle  that  a  municipal  corporation  might  knowingly  and  un- 
necessarily permit  or  authoriae  a  nuisance  or  dangerous  obstruction  to  be 
placed  in  one  of  its  streets  without  being  answerable  in  damages  therefor." 
In  the  subsequent  case  of  JfubbeH  v.  Viroqua,  67  Wis.  343,  68  Am.  Rep.  866^ 
the  plaintiff  sought  to  recover  from.the  city  for  injury  from  a  bullet  coming 
through  a  tent  constituting  a  shooting-gallery,  adjoining  the  sidewalk,  and 
which  was  licensed  by  the  city  as  such,  and  tiie  court  held  that  such  a  shoot- 
ing-gallery was  not  a  nuisance  per  ee,  and  that  plaintiff  oonld  not  recover. 
This  case  holds  that  a  mere  license  to  carry  on  a  lawful  businees  within  the 
eity  limits  cannot  be  construed  as  a  license  to  carry  on  the  business  in  an  un- 
lawful manner,  so  as  to  create  a  public  nuisance,  nor  is  the  city  liable  for  the 
abuse  of  such  license  by  the  licensee.  The  case  also  contains  a  learned  die- 
enssion  respecting  the  liability  of  a  city  for  a  nuisance  created  under  a  license 
granted  by  it,  and  oitee  many  cases  from  this  series. 

The  law  is  well  settled  that  a  city  licensing  a  business  which  is  well  known 
to  it  to  be  such  as  may  constitute  a  nuisance,  and  which  it  has  no  right  to 
authoriae,  is  itself  guilty  of  maintaining  a  nuisance,  and  liable  to  the  party 
damaged  thereby:  CoAeii  t.  Mayor  etc  oj  New  York,  113  N.  Y.  632;  10  Am. 
8t  Bep.  606;  BtanUy  v.  Davenport,  64  Iowa,  463;  McDonald  v.  Newark,  43 
N.  J.  Eq.  142.  A  city  is  liable  for  erecting  or  maintaining  a  pest-house^ 
whereby  plaintiff's  house  becomes  unhealthful,  and  infected  with  a  malignant 
and  infections  disease^  and  its  occupancy  rendered  unsafe  and  unpleaeanit 
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ffagg  t.  Board  qf  Cammisthnen,  90  IncL  511;  NibkU  y.  NaskoOk,  12  Heuk. 
484;  27  Am.  Bep.  755.  The  liability  of  eitiM  for  maintaining  or  eraaiing 
iminiioea  haa  boon  often  demonatrated  in  thoea  caaee  ariaing  from  aewert 
ivhich  the  city  la  anthoriaed  to  bnild  under  power  granted  it  to  astabliah  a 
system  of  grading  and  drainage,  and  it  ia  nniyenally  held  that  thia  power 
innst  be  ezeroiaed  in  each  manner  that  it  wiU  not  prore  a  nniaanoe  to  the 
•eitiaena;  and  if  a  sewer  is  so  constmcted  that  snrface-water,  charged  with 
the  filth  of  ainks,  priviesi  garbage,  or  other  offenaiYe  matter,  ia  diaefaarged 
and  thrown  upon  the  land  of  a  property  owner  within  the  Umita  of  the 
oity,  so  aa  to  prodaoe  noxions  scents  and  aioknfies,  and  render  the  en> 
]oyment  of  such  property  impossible,  the  city  is  liaUa  in  damages.  When 
snob  a  sewer  ia  so  constmcted  or  obstmcted  as  to  create  a  nniaance,  it 
is  the  dnty  of  the  city  to  abate  it^  and  if  it  doea  not  do  ao^  it  ia  guilty  of 
maintaining  it;  and  as  it  is  a  continuing  nuisance,  the  city  ia  liable  therefor: 
Smith  r.  AUnnia,  75  Ga.  110;  Se^iert  v.  Brooklyn,  101  K.  Y.  135;  Ckuic  y. 
BocKuier,  43  Hun,  271;  Hooker  y.  BoehuUr,  37  Id.  181;  CU^  rf  OreaqfianU' 
iOU  Y.  Bond,  96  Ind.  236;  Sempk  y.  Viebiburg,  62  Miss.  63;  52  Am.*  Rep. 
181;  Thursion  y.  8i.  Joteph,  51  Mo.  510;  11  Am.  Bep.  463;  HoMkeU  y.  Nem 
Bedford^  107  Mass.  208.  When  a  city  or  town  ia  anthoriaed  to  conatmct 
aewers,  or  to  use  natural  streams  as  sewers,  it  will  not  be  assumed  that  it 
was  the  intent  to  authorize  the  coustruction  of  such  sewer  in  such  manner 
as  to  create  a  nuisance,  unless  that  is  the  necessary  result  of  the  powers 
.granted.  On  the  contrary,  if  it  is  practicable  to  do  the  work  anthoriaed 
without  creating  a  nuisance,  it  is  to  be  presumed  that  the  intent  was  that  it 
should  be  so  done:  Mor9€  y.  Wwct^Ler^  139  Mass.  389.  It  has  also  been  held 
that  the  city  is  liable  for  so  creating  a  nuisance^  though  the  sewer  ia  oon- 
atructed  after  the  most  approved  plan,  with  the  best  materials,  and  by  the 
most  skillful  workmen:  City  qf  JackaonviUe  y.  Lambert,  62  IlL  519.  When  a 
sewer  is  so  constructed  by  the  officers  and  employed  of  the  city,  it  will  be 
presumed  that  they  acted  under  authority  and  within  the  scope  of  their 
ipowers  and  duties:  Kob»  y.  MinneapoUa,  22  Minn.  159.  A  city  is  liable  for 
injuries  resulting  from  a  nuisance  created  by  it  by  drawing  off  the  water  of 
a  navigable  stream  during  a  dry  season  for  the  use* of  the  city,  so  aa  to  pre* 
vent  navigation:  OUmartm  Y.  PkUadelpfUa,  71  Fa.  St  140.  As  waa  aaid 
before,  the  same  liability  attaches  against  the  city  when  it  allows  a  sewer  te 
become  improperly  obstructed  and  to  remain  so  as  if  it  had  originally  crsatad 
the  nuisance  in  constructing  the  sewer:  Smith  v.  Alexandria,  33  GratL  206; 
BrayUm  Y.  Fall  Biver,  113  Mass.  218;  18  Am.  Bep.  470;  ^oonaa  y.  AttHMM^t 
79  N.  Y.  470;  35  Am.  Bep.  540,  and  note  543;  HanulUm  Y.  CobmimM,  52  Ga. 
435;  Harper  v.  MUwaukee^  30  Wis.  365. 

If  a  city  permits  a  noisome  accumulation  of  filth  at  the  outlet  of  a  publia 
sewer,  it  is  liable  to  indictment  for  the  nuisance,  although  it  exercised  its 
best  judgment  in  the  adoption  of  the  sewerage  system,  and  used  reasonaUe 
care  in  the  construction  of  the  sewer:  State  y.  Portland,  74  Me.  268;  43  Am. 
Bep.  536.  When  a  municipal  corporation  ia  proceeding  to  lay  sewers  and 
discharge  filthy  sewage  upon  the  land  of  a  property  owner,  which  may  prob- 
ably cause  injury  to  his  health  and  sickness  in  his  family,  and  where  the  nni* 
sauce  is  continuing,  and  likely  to  be  permanent^  and  the  consequences  are  not 
barely  possible,  but  to  a  reasonable  degree  certain,  equity  will  enjoin  such 
nuisance  before  it  is  completed:  Butler  y.  ThomaeviUe,  74  Ga.  570;  Boeton 
Rolling  Mills  v.  Cambridge,  117  Mass.  396.  So  the  city  is  liable  for  damages 
caused  by  the  percolating  of  filthy  water  from  its  sewers  upon  the  land  of  a 
resident  within  the  city:   H'ilaon  v.  New  Befifmd,  108  Id.  261. 
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When  a  mnnioipal  corporation  has  ample  power  to  remoYe  a  nuiaanoe  thai 
k  injorions  to  heidth,  or  endangers  the  safety  of  its  citiaens,  it  is  generally 
liable  for  all  injuries  resulting  from  a  failure  on  its  part  to  properly  exercise 
the  power  possessed  by  it.  This  rule  has  been  applied  to  injuries  resulting 
from  the  faU  of  walls  or  buildings  within  the  city  limits,  and  of  the  danger* 
ons  condition  of  which  the  city  has  or  ought  to  have  had  notice:  KUeff  v.  CUy 
of  Kanacu,  69  Mo.  102;  33  Am.  Rep.  491;  and  in  such  case  it  makes  no  dif- 
ference that  the  wall  is  on  private  property.  This  case  and  that  of  Paiker  ▼. 
Maeon,  39  Ga.  725,  may  be  regarded  as  the  leading  cases  on  this  subjecti  In 
the  latter  case  it  was  decided  that  a  city  is  liable  for  injuries  resulting  from 
failure  on  its  part  to  keep  its  streets  free  from  obstructions,  and  if  it  allows  a 
dilapidated  and  decayed  wall  to  exist  along  a  street  so  as  to  endanger  the 
safety  of  persons  passing,  even  though  such  wall  is  on  private  property,  it  is 
liable  for  its  failure  to  abate  the  nuisance  when  the  wall  falls  and  injures  a 
passer-by  along  the  street.  In  full  accord  with  this  ruling  are  the  cases  of 
BoB^eU  r.  St.  Joseph,  53  Mo.  290;  14  Am.  Rep.  446;  Baker  v.  Boston,  12  Pick. 
134;  22  Am.  Dec.  421;  but  the  contrary  doctrine  seems  to  obtain  in  New 
York  aa  to  walls  on  private  property:  Cain  v.  Syracuse,  95  N.  Y.  83.  Andaa 
relating  to  the  duty  of  the  municipality  to  abate  and  remove^  the  nuisance,  it 
is  held  in  CUy  qf  Hannibal  v.  Richards,  82  Mo.  330,  that  the  city  cannot  ere* 
ate  a  nuisance  upon  the  property  of  a  citixen  and  compel  him  to  abate  it» 
but  the  city  must  perform  that  duty  itself. 

As  to  the  liability  of  cities  for  maintaining  nuisances,  there  exists  a  wide 
distinction  as  between  acts  done  exclusively  for  a  public  purpose,  and  those 
done  for  their  own  private  purposes  and  advantages.  When  the  municipality 
is  doing  an  act  for  the  pubUo  benefit,  which  results  in  creating  a  nuisance,  it 
is  only  liable  for  the  careless  or  negligent  exercise  of  its  duty;  but  when  the 
work  done  is  private,  or  for  its  own  private  advantage,  it  is  liable  for  all  dam- 
ages resulting  therefrom,  no  matter  whether  it  was  negligent  or  not:  Bailey  v. 
Ifew  York,  3  HUl,  531;  OUver  v.  Worcester,  102  Mass.  489;  CUy  qfFort  Worth 
▼.  Crawford,  64  Tex.  202;  53  Am.  Rep.  753;  Davis  y.  Montgomcrjy,  51  Ala. 
139;  23  Atn,  Rep.  545.  And  it  has  been  held  that  power  conferred  upon  a 
municipality  to  abate  nuisances  is  conferred  for  the  public  good,  and  not  for 
any  private  corporate  advantage,  and  that  for  a  failure  of  its  officers  to  prop- 
erly exercise  such  power,  the  city  is  not  liable:  Armstrong  v.  Brunswick,  79 
Mo.  319. 

It  is  not  an  indictable  nuisance  for  the  city  authorities  to  bum  infected 
beddiug  and  clothing  to  prevent  the  spread  of  smaU-pox,  using  proper  means 
and  precautions  for  the  safety  of  others,  although  such  burning  causes  inoon- 
▼enience  to  a  few  persons  by  noxious  smoke  and  vapors:  State  v.  Kmnvilkt  12 
Lea,  146;  47  Am.  Rep.  331. 
AM.  8T.  Rar..  Voi.  Xy.->6A 


860  Oabbbtt  v.  Chbistopheb,  [Texa% 

Gabbbtt  V.  Ghbistophbb. 

[74  TBXAfl,  4Si.] 

Dbbis— QunoLAnt^BoiiA  Fn>i  Puhohaub. — On*  holdiog  cr  rfafailnf 
ander  or  throagh  a  quitclaim  deed  oumot  olaim  protaotioii  m  a  homtL  JU§ 
and  innocent  purchaser. 

Duds — Quitolaim.  — Whbthbk  Dsbd  d  Qitxtolaxm  or  not  depends  upon 
the  intent  of  the  parties  making  it  appearing  from  the  face  of  the  in- 
stmment,  and  the  nee  of  the  word  **  qnitdaim "  will  not  restriet  the 
conveyance  if  other  langnage  employed  in  the  instnunsnt  indicates  &■ 
intention  to  oonvey  the  land  itself. 

Charle9  I.  Evans,  for  the  plaintiff  in  error. 
SpoonU  and  Legett,  for  the  defendant  in  error. 

Acker,  P.  J.  D.  F.  Garrett  brought  this  suit  against  J.  H. 
ChriBtopher  in  trespass,  to  try  title  to  ISO  acres  of  land  pat- 
ented to  I.  6.  Mabry,  assignee  of  Tilghman  Berry.  Both 
parties  deraign  title  from  the  patentee. 

The  plaintifif  claims  title  through  a  lost  deed^  alleged  to 
have  been  executed  by  the  patentee  to  William  A.  Hall  on 
February  1,  1856,  and  mesne  conveyances  to  himself 

The  defendant  claims  title  through  conveyance  from  the 
widow  and  children  of  Mabry,  the  patentee,  to  George  W. 
Jalonick  and  C.  Von  Carlowitz,  executed  in  1881,  and  mesne 
conveyances  to  himself 

The  trial  was  without  a  jury,  and  judgment  rendered  for 
defendant,  from  which  this  writ  of  error  is  prosecuted. 

The  court  filed  conclusions  to  the  effect  that  the  plaintiff 
had  failed  to  prove  the  execution  of  the  lost  deed  under  which 
he  claims,  and  that  the  defendant  was  a  bona  fide  purcbajer 
of  the  land  for  a  valuable  consideration  paid  by  him  without 
notice,  actual  or  constructive,  of  plaintiff's  claim. 

Under  the  view  we  entertain  as  to  the  law  which  must  gov« 
em  in  the  disposition  of  the  case,  it  will  be  sufficient  to  con- 
sider the  fourth  assignment  only,  which  relates  to  the  court's 
conclusion  that  the  defendant  was  an  innocent  purchaser  for 
value;  for  if  the  court  was  correct  in  that  conclusion,  it  is  im- 
material whether  plaintiff  proved  the  execution  of  the  lost 
deed  or  not.  Plaintiff's  title  papers  were  not  filed  for  record 
until  the  eighth  day  of  December,  1884.  The  defendant  pur- 
chased the  land  and  received  a  conveyance  therefor  on  the 
third  day  of  May,  1884.    It  is  certain  that  he  did  not  have 
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oonstructiire  notice  of  plaintiff's  prior  unrecorded  title  at  the 
time  he  purchased,  and  it  is  not  claimed  that  he  had  actual 
notice.  It  was  proved  conclusively  that  he  paid  the  consid- 
eration of  twelve  hundred  dollars  in  cash  at  the  time  he  pur- 
chased the  land. 

But  it  is  contended  hy  plaintiff  in  error  that  the  deed  from 
the  widow  and  children  of  the  patentee  to  C.  Von  Carluwitz, 
through  which  defendant  claims,  is  a  quitclaim,  and  will  noi 
support  the  defense  of  innocent  purchaser. 

If  the  deed  is  a  quitclaim,  in  the  strict  sense  of  that  species 
of  conveyances,  then  the  assignment  is  well  taken.  Whether 
the  conveyance  be  a  quitclaim  or  not,  is  dependent  upon  the 
intent  of  the  parties  to  it,  as  that  intent  appears  from  the  lan- 
guage of  the  instrument  itself.  If  the  deed  purports  and  is 
intended  to  convey  only  the  right,  title,  and  interest  in  th^ 
land,  as  distinguished  from  the  land  itself,  it  comes  within  the 
strict  sense  of  a  quitclaim  deed,  and  will  not  sustain  the  de- 
fense of  innocent  purchaser.  If  it  appears  that  it  was  the 
intention  to  convey  the  land  itself,  then  it  is  not  such  quit- 
claim deed,  although  it  may  possess  characteristics  peculiar 
to  such  deeds.  The  use  of  the  word  "quitclaim"  does  not 
restrict  the  conveyance  if  other  language  employed  in  the  in- 
strument indicates  the  intention  to  convey  the  land  itself: 
Richardson  v.  Levi^  67  Tex.  366;  Tram  Lumber  Co.  v.  Hancocky 
70  Id.  314. 

The  language  of  the  deed  now  under  consideration  is:  ^'  Do 
by  these  presents  sell,  convey,  remise,  release,  and  quitclaim 
unto  the  said  C.  Von  Carlowitz,  his  heirs  and  assigns  forever, 
all  our  right,  title,  claim,  interest,  and  demand  in  and  to  and 
for"  the  land,  describing  it.  Had  the  deed  stopped  here,  and 
contained  no  language  indicating  a  different  intent,  we  would 
be  constrained  to  hold  that  it  is  quitclaim,  and  conveyed  only 
the  vendor's  chance  of  title  instead  of  the  land.  In  imme- 
diate connection  with  the  language  just  quoted  the  deed  con- 
tains the  following:  ''To  have  and  to  bold  the  above-described 
premises  unto  the  said  C.  Von  Carlowitz,  his  heirs  and  assigns 
forever."  From  this  language  we  think  it  quite  clear  that  the 
parties  intended  by  this  instrument  to  convey  the  land  itself, 
and  that  it  is  not  simply  a  quitclaim  deed. 

We  think  the  court  did  not  err  in  the  conclusion  complained 
of  by  the  fourth  assignment,  and  we  are  of  opinion  that  the 
judgment  of  the  court  below  should  be  affirmed. 
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QuCTOLADf  DnDS.  —  As  to  whether  the  grantee  in  a  qnitelaim  deed  een 
eleim  title  m  an  innooent  porchaaer:  EoekenkuU  r.  OBver^  ao  Qa.  09;  IS  Am 
St.  Bep.  235,  and  oaees  in  note. 

QuiTGLAiM  Dnos  Ck>NyBT  all  the  title  poeeeMed  by  the  granton  as  effeo- 
tnally  aa  any  other  deeda:  Tayhr  v.  Opperman,  79  CaL  468;  SpamUimg  t. 
Bradley.  79  Id.  iSOi  oompare  note  to  Thom  r.  Newmmh  53  Am.  Eop.  7tf- 
788. 
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Railroids — PowKR  OT  Gbnkbal  Manaobb  to  Makk  Lbaol — Agwicial 
manager  of  a  railway  with  power  to  manage  and  control  ita  stock-yardi 
has  no  power  to  lease  them,  and  turn  over  their  control  and  management 
to  another,  nnleas  expressly  snthorised  so  to  do  in  writing. 

Ck>HTRAOT  or  COBPOBATION  AfTKCTED  BT  LaW  OV    StATB    CrBATIMO   It. — 

A  contract  or  lease  made  in  Texas  by  a  citizen  thereof  and  a  railway 
company  which  owes  its  existence  and  deriyes  its  powers  from  the  laws 
of  another  state,  if  void  in  snch  other  state  is  void  in  Texas,  and  no  acta 
of  ratification  can  validate  or  make  it  efiectiva. 

Hare  and  Head^  for  the  appellant. 

R.  C.  Foster  and  A.  E.  Wilkinson^  for  the  appellee. 

AcKEBj  J.  In  the  spring  of  1881  appellant  entered  into  a 
parol  contract  with  Hill,  the  general  freight  agent  of  appellee, 
to  become  stock  agent  for  appellee,  at  a  salary  of  two  thousand 
dollars  a  year,  and  to  lease  from  appellee  its  stock-yards  at 
Vinita  and  Muscogee,  in  the  Indian  Territory,  and  at  Denison 
and  Gainesville,  in  Texas,  for  a  term  of  five  years,  at  the  an- 
nual  rental  of  eight  hundred  dollars  per  year,  payable  quar- 
terly in  advance,  appellee  to  pay  him  one  dollar  a  car  for 
loading  and  unloading  stock,  he  to  furnish  forage  for  the  stock, 
to  be  charged  against  shippers,  collected  by  appellee,  and  paid 
to  him.  A.  A.  Talmage,  general  manager  of  appellee's  road, 
was  in  Denison  when  the  contract  was  entered  into  between 
Hill  and  Rue,  and  assented  to  it.  Appellant  immediately  en- 
tered upon  the  performance  of  his  duties  under  the  contract, 
both  as  stock  agent  and  lessee  of  the  yards,  and  soon  there* 
after  made  a  contract  with  J.  S.  Talmage,  brother  of  A.  A. 
Talmage,  by  which  J.  S.  Talmage  became  the  owner  of  two- 
thirds  interest  in  the  stock-yards  contract.  On  June  1,  1881, 
that  part  of  the  contract  relating  to  the  lease  of  the  stock- 
yards was  reduced  to  writing,  and  executed  in  the  city  of  St 
Louis,  Missouri,  by  being  signed  *^the  Missouri  Pacific  Rail- 
way Company^  by  A.  A.  Talmage,  general  manager/'  and  IL 
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H.  Rue,  J.  S.  Talmage  not  appearing  to  be  a  party  to  the  con- 
tract. 

Appellant  continued  to  operate  the  stock-yards  under  his 
lease,  paying  rent  and  receiving  pay  for  his  services  from  ap- 
pellee, until  in  February,  1888,  when  he  received  notice  from 
appellee  to  surrender  the  yards.  Appellant  refused  to  obey 
this  notice,  and  continued  to  run  all  the  yards  until  May, 
1883,  when  appellee  took  forcible  possession  of  the  Denison 
yards,  and  discontinued  all  business  at  the  Vinita  yards. 
Appellant  continued  in  possession  of  all  yards  named  in  the 
contract,  except  the  Denison  yards,  and  continued  to  operate 
them  down  to  the  time  of  the  trial,  and  was  paid  by  appellee 
for  his  services  according  to  the  contract,  but  appellee  refused 
to  receive  from  appellant  the  rents  due  on  the  contract,  after 
it  took  possession  of  the  Denison  yards.  This  suit  was  brought 
by  appellant  to  recover  damages  for  breach  of  the  contract  of 
lease  by  depriving  him  of  the  Denison  yards,  and  discontinue 
ing  the  business  at  the  Vinita  yards. 

The  stock-yards  were  the  property  of  the  Missouri,  Kansas, 
and  Texas  Railway  Company,  appellee  being  lessee  of  the 
railroad,  property,  and  franchises  of  that  company.  A.  A* 
Talmage  was  appointed  general  manager  of  the  Missouri,  Kan< 
sas,  and  Texas  Railway  Company  on  December  1,  1880,  and 
continued  in  the  same  position  for  appellee  when  the  road 
came  into  its  hands.  Appellant  ceased  to  be  stock  agent  in 
October,  1882. 

The  written  contract  of  lease,  executed  on  June  1,  1881,  was 
offered  in  evidence  by  appellant,  and  was  objected  to  by  ap- 
pellee, on  the  following  grounds: — 

'*  Because  said  instrument  is  not  shown  to  have  been  exe- 
cuted by  defendant,  or  by  any  one  by  it  thereunto  lawfully 
authorized,  and  because  it  is  not  shown  to  have  been  executed 
by  any  one  authorized  thereunto  by  writing;  because  it  does 
not  appear  to  have  been  executed  by  an  officer  authorized  by 
law,  and  is  not  under  the  corporate  seal,  and  no  authority 
from  defendant  for  its  execution  is  shown;  and  because  the 
acts  shown  and  relied  on  as  acts  of  ratification  thereof  were 
not  done  by  any  person  shown  to  have  authority  to  ratify  said 
instrument;  and  because  said  acts  were  not  shown  to^  have 
been  done  by  any  person  authorized  by  writing  to  ratify  the 
Bame,  nor  by  any  person  having  authority  to  ratify  the  same, 
given  by  said  corporation  or  its  stockholders,  or  by  its  board 
of  directorSi  nor  with  any  knowledge  on  the  part  of  said  stock* 
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holders,  nor  of  said  directors,  or  any  one  representing  said 
corporation,  of  the  existence  or  terms  of  said  lease;  and  be- 
cause such  acts  were  not  in  themselves  sufficient  to  constitute 
a  ratification  under  the  circumstances  under  which  they  were 
done;  and  because  said  lease  is  unlawful,  beyond  the  power 
of  the  corporation  to  make,  contrary  to  public  policy,  and 
void." 

The  objection  was  sustained,  the  lease  executed,  and  judg- 
ment rendered  for  appellee. 

It  does  not  appear  from  the  findings  of  the  court  whether 
the  objection  was  sustained  upon  a  part  only  or  all  of  the 
grounds  stated.  If  any  of  these  grounds  was  sufficient  to  sup* 
port  the  objection,  then  the  ruling  of  the  court  must  be  sus- 
tained. Under  the  view  we  entertain  of  the  law  of  the  case, 
it  is  not  necessary  to  consider  all  of  them. 

It  is  contended  by  appellant  that  the  appointment  of  A.  A. 
Talmage  to  the  position  of  general  manager,  together  with  the 
control  exercised  by  him  over  the  stock-yards  by  virtue  of  his 
office,  conferred  upon  him  authority  to  make  the  lease. 

Article  548  of  our  statutes  provides  that  no  estate  of  inherit- 
ance or  freehold,  or  for  a  term  of  more  than  one  year,  in  lands 
and  tenements,  shall  be  conveyed  from  one  to  another,  unless 
the  conveyance  be  declared  by  an  instrument  in  writing,  sub- 
scribed and  delivered  by  the  party  disposing  of  the  same,  or 
by  his  agent  thereunto  authorized  by  writing.  The  lease  be- 
ing for  a  term  of  more  than  one  year,  to  be  valid,  must  have 
been  executed  by  appellee  or  by  its  agent  thereunto  authorized 
by  writing. 

There  is  no  pretense  that  Talmage  ever  had  any  express 
authority,  by  resolution  of  the  board  of  directors  or  otherwise, 
to  make  the  lease.  We  understand  the  word  'thereunto," 
used  in  the  statute  quoted,  to  mean  unto  this  or  that^ — that 
is,  the  particular  thing  done. 

We  do  not  think  the  power  to  control  and  manage  the  yards, 
which  were  necessary  appurtenances  to  carrying  on  the  busi- 
ness of  common  carrier  of  stock,  carried  with  it  the  power  to 
dispose  of  the  yards  by  leasing  them  and  turning  over  their 
management  and  control  to  another. 

Appellee  owes  its  existence  to  the  constitution  and  laws  of 
the  state  of  Missouri,  under  and  by  virtue  of  which  it  obtained 
its  being,  and  from  which  it  derived  all  its  powers.  Natural 
persons  may  make  any  contract  or  perform  any  act  not  pro- 
hibited by  law,  while  artificial  persons — corporations — cao 
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do  only  those  things  which  hy  express,  grant  or  necessary 
implications  they  are  authorized  or  empowered  to  do  by  the 
fltate  nnder  which  their  charters  were  obtained. 

The  laws  of  Missouri,  section  818  of  the  Bevised  Statutes^ 
provides  that  no  president,  director,  oflScer,  agent,  or  employee 
of  any  railroad  corporation  operating  a  railroad  shall  hereafter 
be  interested  in  any  manner,  directly  or  indirectly,  in  famish- 
ing materials  or  supplies  to  such  company;  nor  shall  any  such 
officer,  agent,  or  employee  of  any  railroad  company  or  other 
corporation  owning,  controlling,  or  managing  a  railroad,  be 
interested,  directly  or  indirectly,  in  the  business  of  transpor- 
tation as  a  common  carrier  of  freight  or  passengers  over  the 
works  owned,  leased,  controlled,  or  operated  by  the  corpora- 
tion of  which  he  is  an  officer,  agent,  or  employee.  That  ap- 
pellant was  the  stock  agent  and  employee  of  appellee  at  the 
time  the  contract  of  lease  was  executed,  there  is  no  controversy. 
It  is  equally  clear  to  us  that  by  the  terms  of  the  contract  he 
became  interested  in  furnishing  supplies  (forage  for  live-stock) 
to  appellee,  and  that  he  also  became  interested  in  the  business 
of  transportation  as  common  carrier  over  the  roads  operated 
by  appellee. 

Under  the  law,  appellee,  as  common  carrier,  was  bound  to 
transport  live-stock,  and  to  furnish  forage  for  their  sustenance. 
The  forage  so  furnished  by  appellant  was  furnished  to  the 
company,  and  the  supplying  of  forage  was  an  indispensable 
part  of  the  business  of  common  carrier  of  that  kind  of  freight. 
Had  the  contract  been  entered  into  by  the  president  and  sec- 
retary of  the  company  after  resolution  adopted  by  the  board 
of  directors  authorizing  them  to  make  it,  and  had  it  been  exe- 
outed  with  strict  observance  of  all  formalities,  it  would  have 
been  void,  because  it  was  prohibited  by  the  laws  of  the  state, 
from  which  appellee  derived  its  existence  and  powers:  Story 
on  Conflict  of  Laws,  174,  175,  note  a;  Matthews  v.  Skinker^  62 
Mo.  331 ;  21  Am.  Rep.  425;  Black  v.  Delaware  etc.  Canal  Co.^  22 
N.  J.  Eq.  422. 

We  think  the  statute  of  Missouri  a  wise  and  beneficial  law, 
and  that  it  applies  to  all  corporations  chartered  under  the 
laws  of  that  state,  without  regard  to  whether  the  prohibited 
contract  is  to  be  performed  within  or  without  that  state. 

We  think  it  wholly  immaterial  whether  the  instrument  bo 
called  a  lease  or  a  contract.  It  was  prohibited  by  the  laws  of 
Missouri,  to  which  those  dealing  with  appellee  most  look  to 
see  what  contracts  it  could  make. 
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No  acts  of  ratification  can  validate  or  make  efTectiTB  that 
which  id  void. 

We  deem  it  unnecessary  to  consider  other  questions  pre- 
sented. We  are  of  opinion  that  the  court  did  not  err  in  ex- 
cluding the  contract  of  lease,  and  that  the  judgment  of  the 
court  below  should  be  afiSrmed. 


Principal  aud  Aokkt.  — Anthority  of  an  agent  to  ezeeate  an  instnimaift 
in  writing  moat  be  in  writing:  Alabama  etc  E.  B,  Co.  v.  South  ete.  R.  R.  Ob., 
84  Ala.  570;  5  Am.  St  Rep.  401,  and  note;  compare  Humphrey  t.  Fmeh,  97 
N.  C.  303;  2  Am.  St.  Rep.  293. 

CoRpoRATioiis  CANNOT  RiOBTruLLT  DO  ANTTHnTO  whioh  it  Dot  ezpieealy 
or  by  neceaaary  implication  permitted  by  the  law  creating  them:  FUUbuf^fk 
ne..  R'y  Co.  v.  Lyon,  123  Pa.  St  140;  10  Am.  St  Rep.  617;  Blewaior  Oo.  ▼. 
Memphis  tie,  R.  R.  Co.,  85  Tenn.  703;  4  Am.  St  Rep.  798;  Ckkago  Q.  L.  Ooi 
V.  PeoplB'9  Q.  L.  Cb.,  121  DL  530;  2  Am.  St  Rep.  124. 
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Railroads  —  Duty  to  Maintain  Orossinq,  and  Liabilttt  iob  Niou* 
OENOs  IN  ITS  Construction.  —  When  a  railway  company  volnntarily 
assnmea  to  maintain  a  crossing  over  its  track  for  the  use  of  the  paUio^ 
knowing  that  it  is  so  used,  it  is  bonnd  to  keep  it  in  a  safe  condition,  and 
is  liable  for  any  injuries  resulting  to  passengers  over  the  crossing  by  rsa 
son  of  its  negligent  construction. 

.  Whitdker  and  Banner^  for  the  plaintiflf  in  error. 

OUes  and  Hxchs^  for  the  defendants  in  error. 

Gaines,  A.  J.  This  suit  was  brought  by  defendants  in  error 
to  recover  of  plaintiff  in  error  damages  for  injuries  resulting 
in  the  death  of  their  minor  son.  The  accident  occurred  at  a 
point  on  the  company's  track  where  it  was  crossed  by  a  road 
wiiich  was  used  by  the  public  as  a  highway.  The  crossing  is 
at  Golden,  an  unincorporated  village  in  Wood  County.  The 
road  was  not  recognized  as  a  public  highway  by  the  authori- 
ties  of  the  county.  The  railroad  company  had  constructed  a 
crossing  for  the  road,  and  had  made  a  bridge  across  a  ditch 
on  the  side  of  its  track.  The  bridge,  having  become  old  and 
out  of  repair,  was  reconstructed  by  the  section-hands  with  the 
the  old  material,  and  dirt  was  thrown  upon  it,  which  con- 
cealed its  defects.  James  D.  Bridges,  the  son  of  defendants 
in  error,  attempted  to  cross  the  bridge  on  a  mule;  but  the 
bridge  gave  way  under  the  mule,  and  caused  the  son  to  fall 
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and  to  receive  injuries  from  which  it  is  claimed  that  he  died. 
For  the  purposes  of  this  appeal,  it  is  conceded  in  the  brief  of 
counsel  for  plaintiflf  in  error  that  the  injuries  so  received  re- 
sulted in  his  death. 

The  court  charged  the  jury,  in  effect,  that  when  a  railway 
company  recognized  and  maintained  a  crossing  over  its  track 
for  the  benefit  of  the  public,  the  company  would  be  liable  for 
iiguries  resulting  to  any  one  using  the  crossing  by  reason  of 
defects  in  its  construction.  This  charge  is  assigned  as  error. 
It  is  also  assigned  that  the  verdict  of  the  jury  is  contrary  to 
tbe  law  and  evidence,  because,  as  is  insisted,  the  road  not  be- 
infls  a  public  one,  the  company  was  not  liable  in  damages  for 
the  injury.  In  Missouri  Pae.  Ry  Co,  v.  Lee^  70  Tex.  496,  the 
doctrine  is  laid  down  that  a  road  not  established  by  authority 
of  law,  which  crosses  the  track  of  a  railroad,  may  be  so  used 
by  the  public,  and  recognized  by  the  company,  as  to  impose 
upon  the  employees  of  the  latter  in  operating  its  trains  the 
duty  of  ringing  a  bell  or  blowing  a  whistle  upon  approaching 
the  crossing,  as  is  prescribed  by  article  4232  of  the  Revised 
Statutes,  in  reference  to  the  crossing  of  public  roads.  It  is 
claimed,  however,  that  there  is  a  distinction  between  that  case 
and  the  case  now  before  us.  This  may  be;  but  if  a  road  may 
he-made  public  merely  by  use  and  recognition  so  as  to  impose 
upon  railroad  companies  a  duty  purely  statutory,  we  think, 
for  a  stronger  reason,  that  if  they  assume  the  duty  of  maintain- 
ing a  crossing  upon  such  road,  and  thereby  impliedly  invite 
the  public  to  use  it,  they  should  be  held  bound  to  maintain  it 
in  a  safe  condition.  It  is  so  held  by  the  supreme  court  of 
Minnesota,  in  the  case  of  Kelly  v.  Southern  Minnesota  Ry  Co,j 
28  Minn.  98.  The  court,  in  support  of  their  opinion,  cite  Webb 
▼.  Portland  etc.  R.  R.  Co.^  57  Me.  117,  which  volume  is  not  ac- 
cessible to  us  at  this  branch  of  this  court.  The  company  may 
be  under  no  obligation  to  maintain  the  crossing  of  a  road,  not 
made  public  by  law,  which  its  track  intersects.  But  if  it  vol- 
uniArily  assumes  to  do  so,  knowing  that  it  is  a  road  in  com- 
mon use  by  the  public,  it  in  effect  invites  the  use  of  it,  and 
proclaims  it  safe,  and  should  be  held  liable  for  any  injuries 
resulting  to  passengers  over  the  crossing  by  reason  of  its  neg- 
ligent construction.  We  conclude  that,  under  the  undisputed 
facts  of  the  case,  the  plaintiffs  were  entitled  to  recover,  and 
that  there  is  no  error  in  the  charge  of  the  court  which  requires 
a  reversal  of  the  judgment. 

The  damages  are  large,  but  not  so  excessive  as  to  authorize 
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QB  to  Bet  aside  the  verdict  on  that  ground.    We  declined  to 
set  adde  a  larger  verdict  under  a  very  similar  state  of  factB  Id 
Missouri  Pae.  Ry  Co.  v.  LeCy  fupm. 
The  judgment  is  affirmed. 

RAtLBOADS  —  CROflsmoo.  —  A  rsilroad  oompany  interfering  with  a  b^^ 
way  mnct  reetore  it^  making  it  as  safe  as  before  it  was  distorbed:  BvantvUk 
ttc  R.  R.Ckk  ▼.  Crisis  116  Ind.  446;  9  Am.  St  Rep.  866,  and  nota;  Lomw- 
vUUHcJi'fOo.  ▼.  PluUfp$,  112  Ind.  69;  2  Am.  8t  Rep.  166;  and  its  fail- 
are  to  do  so  constitntes  actionable  negligence  in  case  of  an  injury  caused 
thereby:  EvamviUe  tie,  B.  R.  Co.  t.  Carrener,  113  Ind.  61.  So  a  railroad 
company  must  keep  in  a  ressonably  safe  condition  a  recognised  way,  used 
by  the  pnblio  in  going  to  and  from  the  depot:  Oro§8  v.  Lake  Shore  He,  B^y 
Co..  69  Mich.  868;  Haukt  ▼.  BotUm  tU.  R.  R.  Co..  147  Msss.  496.  And  a 
railroad  company  cannot  obstmet  a  crossing  by  partiaUy  dosing  it  with 
•tanding  box-cars:  Reed  ▼•  CIdcago  eU,  R'y  Co..  74  lowa^  186. 


Evans  v.  Wblborn. 
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IIabkisd  Wovsir  —  Sxparats  Propbett  —  Lxabilrt  loa  Hi7ifBA]n>*a 
Dkbts  —  Innocxnt  Purcuasbr.  —  When  a  deed  in  the  wife's  name 
fails  to  show  that  money  paid  for  land  belonged  to  her  separate  estate, 
or  that  it  was  intended  to  make  the  land  her  separate  property^  the  land 
is  liable  to  be  seized  and  sold  by  her  hnsband's  creditors  ^o  as  to  vest 
title  in  a  purchaser  who  pays  a  valuable  consideration  without  notice  of 
her  equities  before  the  purchase.  The  payment  of  five  dollars  by  a  credi* 
tor  at  a  sale  under  his  own  judgment  will  not  entitle  him  to  proteetioQ 
as  an  innocent  purchaser  for  value. 

Marribd  Wombm  —  Separats  Propxrtt  —  Rbsttltino  Trust.  —  Where 
land  is  paid  for  with  the  separate  money  of  the  wife,  and  the  deed  is 
taken  in  her  name,  a  resulting  trust  is  created  in  her  favor  which  cannot 
be  defeated  by  levy  of  attachment  against  her  husband,  or  any  pro- 
oeeding  short  of  a  sale  of  the  land  to  an  innocent  purchaser  for  value. 

La  Pbndxns  —  Vbkdor  and  Vbndbx.  —  A  purchaser  of  land,  after  institu- 
tion of  and  during  the  pendency  of  suit  by  a  third  party  to  recover  it^ 
is  charged  with  every  thing  that  injuriously  affects  his  vendor's  title.  As 
a  purchaser  peiideiUe  iite,  he  can  make  no  defense  not  open  to  his  vendor. 

M^BRiBD  WoMBN.  —  Wivb's  Sbparatx  Propbrtt  IN  Fact  is  not  liable  fer 
her  husband's  debts,  and  therefore  no  kind  of  conveyance  or  disposi- 
tion of  it  can  have  the  effect  to  defraud  his  creditors. 

:IIarbibd  Wombn.  —  Wipb*8  Sbparatb  Propbrtt  may  be  conveyed  by  her- 
self and  husband  in  trust,  to  be  held  and  disposed  of  for  her  benefit^  and 
if  the  property  is  intentionally  or  otherwise  diverted  from  the 
of  the  trust,  the  wife  may  sue  for  and  recover  it* 

A.  M.  Carter^  for  the  appellant. 

W.  (7.  PendUton^  and  Bowlin  and  Bowlin^  for  the  appell< 
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Hbnby,  a.  J.  This  suit  was  instituted  on  the  thirtieth  day 
of  November,  1883,  by  Duanna  Welborn,  joined  by  her  hus- 
band, William  Welborn,  against  Thomas  W.  Welborn  and 
Hannah  and  Byron  Bartlett,  to  recover  a  tract  of  land  alleged 
to  be  the  separate  property  of  said  Duanna. 

On  the  fourth  day  of  June,  1884,  B.  C.  Evans  intervened  in 
the  cause,  asserting  title  in  himself  to  the  land. 

The  record  shows  that  William  Welborn,  the  husband  of 
Duanna  Welborn,  had  made  use  of  and  lost  in  his  business 
certain  separate  property  of  his  wife,  and  that  to  reimburse 
her  he  invested  the  proceeds  of  other  separate  property  belong- 
ing to  her,  and  some  money  that  he  had  borrowed  for  that  pur- 
pose, in  the  land  in  controversy,  taking  the  deed  in  her  name. 
The  record  shows  that  the  money,  before  it  was  paid  for  the 
land,  had  been  given  to  and  was  in  the  possession  of  the  wife. 
The  deed  to  the  wife  contained  nothing  showing  that  the  land 
was  paid  for  with  the  separate  money  of  the  wife,  or  that  it 
was  intended  to  make  it  her  separate  property. 

William  Welborn,  the  husband,  being  insolvent,  he,  joined 
by  his  wife,  deeded  the  land  to  Thomas  Welborn,  his  brother, 
who  gave  his  notes  for  the  purchase-money.  It  is  clearly 
proved  that  this  conveyance  was  made  for  the  sole  purpose  of 
preventing  the  creditors  of  William  Welborn  from  subjecting 
the  land  to  the  payment  of  their  demands,  and  that  it  was  the 
intention  of  the  parties  that  the  notes  of  Thomas  Welborn 
should  not  be  collected,  and  that  he  should  hold  the  land  in 
trust  for  Duanna  Welborn  and  sell  it  for  her  benefit.  The  deed 
to  Thomas  Welborn  was  made  on  the  27th  of  February,  1883. 

William  Welborn  was  indebted  to  Evans  and  Martin,  and 
they,  having  sued  on  their  debt,  caused  an  original  attachment 
to  be  levied  on  the  land  on  the  first  day  of  March,  1883,  as  the 
.property  of  said  William  Welborn. 

Judgment  was  rendered  in  the  suit  foreclosing  the  attach- 
ment lien,  and  the  land  was  purchased  under  the  order  of  sale 
issued  on  said  judgment  by  B.  C.  Evans,  one  of  the  plaintiffs 
in  the  judgment,  who  paid  for  it  five  dollars. 

Thomas  Welborn  conveyed  the  land  to  Hannah  Bartlett  by 
deed  dated  March  1,  1883.  Bartlett  was  to  pay  thirteen  hun- 
dred dollars  for  the  land,  but  before  paying  she  required  the 
notes  given  by  Thomas  Welborn  to  be  surrendered.  Accord- 
ingly, these  notes  were  indorsed  by  Duanna  Welborn  and  de- 
livered to  Thomas  Welborn  to  enable  him  to  perfect  the  sale 
of  the  land  to  Bartlett,  but  during  the  interval  required  to 
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execute  this  purpose,  the  attachment  of  Martin  and  Evans  was 
levied  on  the  land,  whereupon  Bartlett  refused  to  pay  the  par. 
chase-money. 

The  evidence  is  quite  conflicting  as  to  whether  the  deed 
from  Thomas  Welborn  to  Hannah  Bartlett  was  ever  delivered. 
It  was  left  at  the  office  of  the  county  clerk  either  as  an  escrow 
or  to  be  recorded.  Ii^  fact,  it  was  promptly  recorded  and  de- 
livered by  the  county  clerk  to  Bartlett 

Though  the  consideration  was  to  be  paid  in  cash  by  Han- 
nah Bartlett,  no  part  of  it  has  ever  been  paid;  but  on  the  first 
day  of  May,  1884,  she  deeded  the  land  to  B.  C.  Evans  for  the 
consideration  of  two  hundred  dollars,  paid  her  by  him. 

The  land  is  proved  to  have  been  worth  two  thousand  dol- 
lars or  more.  The  trial  resulted  in  a  verdict  and  judgment 
for  plaintiffs,  to  reverse  which  the  intervener,  B.  C.  Evans, 
prosecutes  this  appeal. 

There  can  be  no  controversy  about  the  sufficiency  of  the 
evidence  to  show  that  William  Welborn  had  become  indebted 
to  his  wife,  Duanna  Welborn,  by  appropriating  the  proceeds 
of  Her  separate  property,  and  that,  before  the  purchase  of  the 
land  in  controversy,  he  had  paid  to  her  a  Dum  of  money,  to 
belong  to  her  separately,  and  to  be  used  by  her  in  the  pur- 
chase of  land,  to  be  likewise  held  as  her  separate  property. 

When  the  land  in  controversy  was  conveyed  to  her,  the 
money  so  held  by  her  paid  the  consideration.  The  deed  fail- 
ing to  show  that  the  money  paid  for  the  land  belonged  to  her 
separate  estate,  or  that  it  was  intended  to  make  the  land  her 
separate  property,  it  was  liable  to  be  seized  and  sold  by 
her  husband's  creditors,  so  as  to  vest  title  in  a  purchaser  who 
paid  a  valuable  consideration,  without  notice  of  her  equitable 
right  before  the  date  of  his  purchase. 

The  land  having  been  paid  for  with  money  that  had  been 
paid  into  her  hands  and  made  her  separate  property  before  it 
was  invested  in  the  land  created  a  resulting  trust  in  her  favor, 
which,  it  has  frequently  been  held  by  this  court,  could  not  be 
defeated  by  the  levy  of  an  attachment,  or  any  proceeding 
short  of  a  sale  of  the  land  to  an  innocent  purchaser  for  value: 
Stoker  v.  Baileyy  62  Tex.  299. 

If  it  be  true  that  the  intervener  had  no  notice  of  the  wife's 
equity,  it  still  must  be  held  that  the  payment  of  the  paltry 
sum  of  five  dollars,  at  a  sale  made  under  his  own  judgment* 
cannot  be  held  to  entitle  him  to  protection  as  a  purchaser  for 
value. 
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Whatever  may  be  the  fact  about  the  delivery  of  the  deed 
from  Thomas  Welborn  to  Bartlett,  it  is  an  undisputed  fact 
that  the  terms  of  the  sale  were,  that  the  consideration  was  to 
be  paid  in  cash.  Without  that,  the  sale  was  incomplete. 
The  purchaser  declined  to  pay  the  money  or  complete  the 
trade;  and  it  was  a  palpable  fraud  for  her  to  take  advantage 
of  an  apparent  delivery  of  the  deed,  and  sell  and  convey  the 
land  to  Evans.  He  testified  that  he  purchased  without  notice 
of  the  non-delivery  of  the  deed,  if,  in  fact,  it  was  not  deliv- 
ered. But  he  purchased  after  plaintiff  had  instituted  this 
suit  against  his  vendor  for  the  land,  and  during  its  pendency; 
and  he  stands  charged  with  knowledge  of  everything  that  in- 
juriously affects  his  vendor's  title.  As  a  purchaser  pendente 
lite^  he  can  make  no  defense  that  his  vendor  cannot  make. 

The  land  having  been,  at  the  time  of  its  conveyance  by 
William  and  Duanna  Welborn  to  Thomas  Welborn,  the  sepa- 
rate property  of  the  wife,  it  was  not  liable  for  the  husband's 
debts,  and  therefore  no  kind  of  conveyance  or  disposition  of  it 
could  have  had  the  effect  to  defraud  his  creditors.  The  fact 
that  the  fears  of  the  parties  were  excited,  and  that  they  were 
willing  to  convey  it  fraudulently,  if  that  was  necessary  to.pro- 
tect  it,  or,  that,  if  it  had  been  the  husband's  property,  they 
would  have  committed  a  fraud  by  conveying  it  to  avoid  the 
payment  of  his  debts,  does  not  change  or  affect  the  rule. 

The  land  being,  in  equity,  the  wife's  separate  property, 
there  was  nothing  improper  in  its  being  conveyed  by  her  and 
her  husband  to  Thomas  Welborn  in  trust,  to  be  held  and  dis- 
posed of  for  the  benefit  of  the  wife.  The  property  having  been, 
intentionally  or  otherwise,  diverted  from  the  purposes  of  the 
trust,  it  became  the  wife's  right  to  sue  for  and  recover  the 
property. 

We  have  carefully  examined  all  of  appellant's  assignments 
of  error,  and,  without  referring  to  them  in  detail,  we  conclude 
that  they  show  no  error  for  which  the  judgment  ought  to  be 
reversed,  and  it  is  therefore  affirmed. 


Ln  PsNDXzra.  —  Pnrohasen  of  realty,  pending  a  sait  with  respect  thereto^ 
•re  deemed  to  have  notioe  of  the  claims  set  ap  in  such  suit:  Oreen  v.  Jiiek, 
121  Pa.  St  ISO;  6  Am.  St.  Rep.  760,  and  note;  Cheever  v.  MifUon,  12  CoL 
657;  18  Am.  St.  Rep.  258,  and  note;  Northern  Bank  v.  Deehebaek,  83  Ky. 
154;  Sharp  v.  EUioU,  70  Tex.  666;  Wisconsin  etc  R.  R.  Co,  v.  Wisconem  etc 
Co.,  71  Wis.  M. 

Mabrisd  Womih  —  SxpABATK  EsTATB.  —  The  separate  property  of  a  mar- 
ried woman  is  not  subject  to  the  debts  of  her  husband:  BoU$  y.  Ooodi,  97 
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Mo.  8S;  10  Am.  81  lUp.  286;  Berry  v.  Ooodger,  80  Gtt.  020;  L<mg  t.  Vftnd^ 
86  Ak.  267;  SiraUom  r.  BaOey,  80  Me.  346;  TaggaH  r.  Fowler,  26  Neb.  162. 
But  SM  Z)r^  t.  Norwood,  60  Ark.  42;  7  Am.  8i  B«p.  78^  and  OMce  eol- 
botodiaaote. 

Bbvltdw  TeorIi  warn  amd  bow  Gbiatxd:  Jbynolclt  ▼.  Bummer,  126 
BL  68;  9  Am.  St.  Rep.  628,  and  note.  A  tniet  retnlte  in  favor  of  the  wife^ 
where  her  hatband  pnrchaaee  land  with  her  money  and  takee  title  in  hia  own 
name;  Bigley  v.  Jomt,  114  Pa.  St.  6ia 


Harris  v.  Howb. 
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Oonmoir  Oammxemb^Covvwctwq  Liks8.-»No  distinction  ezista  botweea 
the  eaniage  of  goods  and  passengers  as  to  the  liability  of  a  railroad  sell- 
ing a  through-ticket  beyond  its  terminus,  and  over  ocmneoting  lines,  and 
as  to  the  liability  of  the  receiying  company  for  freight  shipped  beyond 
its  own  terminus  over  connecting  lines. 

CoMMOif  Oakbikbb  Oomtbaotiko  to  Cabbt  betokd  tbkb  Owh  Lnrn 
are  estopped  from  denying  their  obligation  to  perform  their  contract. 

OOMMOir  Oabbtbm —  Liabiutt  bktomd  Tkbminus.  —  Common  carrier  of 
goods  or  passengers  may,  by  express  contract,  bind  himself  to  carry  any 
distance  or  to  any  destination,  whether  the  carriage  is  to  be  accom- 
plished by  his  own  means  of  conveyance,  or  will  reqnire  the  employment 
of  agents  or  snbsidiary  carriers  beyond  its  own  line;  or  it  may,  by  ex- 
press contract,  limit  its  liability  to  its  own  line. 

OoMMOK  Gabbibb's  Oblioatiok  to  Cabbt  Passbnoebs  oybb  rrs  Owit 
LiNB  cannot  be  modified  by  contract  so  as  to  exempt  it  from  dnty  to 
protect  the  passenger  from  the  consequences  of  the  negligence  of  its  ser^ 
vants  or  agents. 

OOMMOli  CaBBIBB  09  PASSBliaBBS  —  LIABILITY  OYBB    GOMNBOTINO  LiVB.  -^ 

A  common  carrier  may,  by  express  contract,  confine  its  liability  for 
negligence  to  a  passenger  to  its  own  line,  and  make  itself  simply  the 
agent  of  the  connecting  carrier  so  as  to  exempt  itself  from  liability  for 
the  negligence  of  the  operator  of  the  connecting  line. 

E.  B.  Wheeler  and  R.  8.  Bryarly,  for  the  appellant 

Hbnbt,  a.  J.  This  suit  was  brought  by  appellant  against 
the  appellee,  as  receiver  of  the  Houston  East  and  West  Texas 
Railway  Company,  to  recover  damages. 

Appellant  charges  that  appellee,  through  its  agent  at  Timp- 
8on,  Texas,  made  with  her  an  express  contract  to  transport 
her  and  her  three  small  children  from  Timpeon,  Texas,  to 
Bolivar,  Tennessee,  as  first-class  passengers,  in  first-class 
coaches,  for  which  appellant  paid  appellee  in  advance  the 
compensation  demanded,  and  that  in  disregard  of  such  con- 
tract she  and  her  children  were  compelled  by  a  conductor  on 
the  route  to  leave  the  first-class  coach,  and  enter  the  smoking- 
car  of  the  train  on  which  they  were  being  transported,  and 


Oct  1889.]  Habrib  v.  Howe.  863 

remain  there  from  eleven  o'clock  at  night  until  ten  o^clock  the 
next  day,  under  circumstances  and  surroundings  described  as 
being  very  uncomfortable  and  disagreeable. 

The  evidence  shows  that  appellant  purchased  from  appellee 
a  coupon  ticket  from  Timpson,  Texas,  to  Bolivar,  Tennessee> 
paying  it  the  price  asked  for  it;  that  appellant  asked  appel- 
lee's agent,  who  sold  her  the  ticket,  if  it  was  a  first-class  one-, 
and  he  informed  her  that  it  was,  and  would  carry  her  through 
all  right,  without  any  trouble  whatever.  The  coupons  were 
for  passage  over  the  Houston  East  and  West  Texas  railway, 
the  Vicksburg,  Shreveport,  and  Pacific  railway,  and  the  Illi- 
nois Central  railway.  The  price  paid  was  the  full  local  fare 
of  each  road  added  together,  and  the  gross  sum  to  which  it 
was  entitled  was  paid  by  the  road  receiving  it  to  each  of  the 
other  roade.  Appellant  was  received  and  transported  over 
the  first  two  roads  as  a  first-class  passenger,  but  when  she 
reached  the  Illinois  Central,  notwithstanding  the  ticket  that 
she  presented  entitled  her  to  travel  in  its  first-class  cars,  the 
conductor  insisted  that  it  did  not,  and  compelled  her  to  go 
into  a  second-class  car,  and  stay  there,  under  the  circum- 
stances alleged  in  her  petition. 

The  ticket  is  made  part  of  the  statement  of  facts,  and  among 
otber  printed  clauses,  contains  one  in  the  following  words:  — 

''That  in  selling  this  ticket,  the  Houston  East  and  West 
Texas  Railway  Company  acts  only  as  agent,  and  is  not  re- 
sponsible beyond  its  own  line." 

The  court  charged  the  jury  to  find  for  defendant. 

The  question  of  the  liability  of  a  railroad  selling  a  through- 
ticket  beyond  its  own  terminus,  and  over  connecting  roads,  has 
been  much  discussed  and  difierent  opinions  have  prevailed. 

The  same  question  has  arisen  with  regard  to  the  liability 
of  the  receiving  company  for  freight  shipped  beyond  its  own 
terminus  over  connecting  lines  of  transportation,  but  the  ex- 
istence of  such  liability,  when  assumed  by  contract,  seema 
now  too  firmly  established  to  justify  further  discussion. 

There  exists  respectable  authority  to  the  effect  that  a  dis- 
tinction exists  in  this  respect  between  the  carriage  of  goods 
and  of  passengers:  Hutchinson  on  CarrierS|  464;  2  Redfield 
on  Railways,  313. 

Other  authorities  hold  that  there  are  no  substantial  distino^ 
tions  between  the  rules  governing  the  two  subjects:  QiUmby  ▼» 
VanderbiU,  17  N.  Y.  313;  72  Am.  Dec.  469.  In  principle,  we 
can  see  no  distinction. 
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It  has  been  contended  that  it  is  tdtra  vires  for  railroad  cor- 
porations to  contract  to  carry  beyond  their  own  lines,  but  the 
great  weight  of  authority  unqnestionably  is,  that,  however  that 
may  be,  the  carrier  that  engages  in  such  an  undertaking  ia 
estopped  from  denying  his  obligation  to  perform  it. 

In  Hutchinson  on  Carriers,  page  117,  it  is  said,  with  regard 
to  the  carriage  of  goods:  ^'  It  is  universally  conceded  that  he 
may  bind  himself  by  an  express  contract  to  carry  to  any  dis- 
tance or  to  any  destination,  whether  the  carriage  can  be  ac- 
complished by  his  own  meahs  of  conveyance  upon  his  own 
route  or  will  require  the  employment  of  agents  or  subsidiary 
earners  beyond  it.  In  this  respect  he  may  bind  himself  to 
the  same  extent  as  other  contracting  parties,  even  to  the  per- 
formance of  impossibilities,  if  he  will." 

The  obligation  to  convey  passengers  over  its  own  line  not 
only  exists  as  a  public  duty,  independently  of  any  contract  to 
do  so,  but  from  considerations  of  public  policy  it  cannot  even 
be  modified  by  contract  so  as  to  exempt  the  carrier  from  the 
duty  to  protect  the  passenger  from  consequences  of  the  negli- 
gence of  its  agents  and  servants:  Oulfj  C,  &  S.  F.  Ry  Co,  v. 
McGown,  65  Tex.  640. 

Beyond  its  own  line,  a  different  rule  in  some  respects  pre- 
vails. It  is  only  because  the  carrier  has  voluntarily  contracted 
to  do  so  that  it  can  be  required  to  transport  a  passenger  over 
«ny  other  than  its  own  line,  and  it  r<esults  that,  like  other  con- 
tracting parties,  it  may  define  the  terms  and  limit  the  extent 
of  its  undertaking  over  other  lines,  insomuch  as  may  be  re- 
<][uired  to  leave  upon  them  the  responsibilities  of  their  own 
negligence. 

The  case  of  Pennsylvania  Central  R.  22.  Co.  v.  Schwarxenber' 
•ger^  45  Pa.  St  208,  84  Am.  Dec.  490,  was  for  the  recovery  of 
damages  for  the  loss  of  baggage.  The  ticket  sold  by  defend- 
ant to  the  passenger  contained  a  stipulation  as  follows:  *^  In 
celling  this  ticket  for  passage  over  roads  west  of  Pittsburg,  the 
Pennsylvania  Railroad  Company  acts  only  as  agent  for  the 
western  lines,  and  assumes  no  responsibility  west  of  Pitts- 
burg." 

The  court  says:  ''The  defendants  are  not  common  carriers 
except  between  Philadelphia  and  Pittsburg.  They  were  nnder 
no  obligation  to  carry  plaintiff  beyond  the  termination  of  their 
route  or  to  transport  his  baggage.  It  is  true,  they  received  the 
fare  for  the  whole  distance  from  Philadelphia  to  Cincinnati; 
and  if  that  were  all,  it  might  raise  a  presumption  of  an  agree- 
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ment  to  carry  over  the  entire  route  between  the  two  cities. 
But  contemporaneously  with  the  receipt  of  the  fare,  and  aa 
evidence  of  the  contract  into  which  they  entered,  they  gave  to 
the  plaintiff  a  ticket  informing  him  that  they  assumed  no  re- 
sponsibility for  his  carriage,  and  of  course  for  the  carriage  of 
his  baggage,  beyond  Pittsburg.  They  notified  him  that  they 
acted  only  as  agents  for  the  carriers  whose  route  extended 
west  from  Pittsburg,  and  not  at  all  for  themselves.  With  this 
express  disclaimer  of  personal  liability,  there  is  no  possibility 
of  implying  an  engagement.  It  is  not  to  be  doubted  that  the 
defendants  could  act  as  agent  for  a  connecting  railroad  line, 
and  if  they  could,  the  contract  for  carriage  between  Pittsburg 
and  Cincinnati  was  with  the  principals  of  defendants,  and  not 
with  themselves.  Their  own  engagement  was  performed  when 
they  had  transported  plaintiff  to  Pittsburg,  and  delivered  his 
baggage  to  the  carriers  on  the  connecting  railroad  beyond  lead- 
ing  to  Cincinnati.  A  carrier  may  not  release  himself  from  re- 
sponsibility for  want  of  ordinary  care.  Here,  however,  was  no 
attempt  by  defendants  to  limit  their  responsibility  as  common 
carriers.  There  was  nothing  more  than  an  express  refusal  to 
assume  an  additional  and  unusual  liability, — a  careful  guard- 
ing against  the  implication  of  a  contract,  which,  without  the 
notice,  might  have  arisen  from  the  fact  that  the  passage-money 
for  the  entire  distance  to  Cincinnati  was  here  received.  This 
is  the  whole  case.  The  plaintiff  breaks  down  in  the  beginning. 
He  fails  to  prove  that  these  defendants  contracted  to  carry 
him  and  his  baggage  beyond  Pittsburg.  His  remedy,  there- 
fore, is  not  against  them,  but  against  the  company  which  un- 
dertook for  that  portion  of  the  route  upon  which  the  carpet-bag 
was  lost." 

It  is  equally  clear  in  the  case  before  us  that  the  defendant's 
liability  for  negligence  was,  by  the  express  terms  of  the  con- 
tract, confined  to  its  own  line,  and  that  it  made  the  contract 
for  the  transportation  of  the  passenger  over  the  line  where  the 
alleged  wrong  was  committed  only  as  the  agent  of  the  corpo- 
ration operating  such  line;  and  we  conclude  that,  not  being 
bound  by  its  charter  as  a  public  carrier,  or  by  contract,  express 
or  implied,  to  transport  plaintiff  over  the  Illinois  Central  rail- 
road, the  defendant  was  not  liable  in  this  action,  and  the  court 
properly  so  charged  the  jury. 

If  any  negligence  of  defendant  in  issuing  the  ticket  had  been 
the  proximate  cause  of  the  wrong  to  plaintiff,  the  role  would 
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be  otherwise.    Upon  the  material  issues  in  the  case  there  ia 
no  controversy  about  the  facts  or  conflicting  evidence. 
The  judgment  is  affirmed. 


OABaiSBS— GoNHBOTnio  Lnin.  — At  to  the  liability  of  oonnoetiiig 
rien  for  goocU  lost  after  carriage  over  the  receiving  line:  SL  L<mi»  He,  Itp 
Co.  T.  Weakly,  60  Ark.  397;  7  Am.  St  Rep.  lOi.  and  note;  Well*  r.  JTiomaM, 
27  Mo.  17;  72  Am.  Deo.  228,  and  extended  note  230-247. 

CoNifxcTUio  LiKss  or  Cabbixbs— Cakkiaob  or  Passbnosbs. — A  part 
owner  of  one  of  Beveral  transportation  lines  mnning  in  connection  with  each 
other  over  several  different  portions  of  a  rente  of  travel  may  contract,  as  prin- 
cipal, to  carry  a  passenger  over  the  whole  line,  and  may  thereby  become  re- 
sponsible for  injury  to  snch  passenger  or  his  luggage,  happening  npon  any  of 
the  several  lines:  Note  to  Q«tm6y  v.  VanderbiU,  72  Am.  Dec  473,  474.  A 
carrier  specially  contracting  to  carry  passengers  or  freight  to  a  point  beyond 
its  own  line,  Vhich  can  only  be  reached  by  another  line,  makes  tiie  other  line 
its  agents  and  wiU  be  liable  for  any  damages  resulting  from  the  negligence 
ol  tneh  acanli  Waskkigtom  v.  MaUlgk  tie.  B.  JL  Co.,  101  N.  a  839. 
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174  Tbzas,  647.] 

HABmisD  WoMAir's  Dbid  is  BvmBvcB^  Dsvxonvx  Ackmowlbdoi 

A  certificate  of  an  officer  tp  a  married  woman's  deed,  not  showing  tha# 
she  was  known  to  him  or  proved  to  him  to  be  the  person  whose  name  ia 
•nbscribed  to  the  deed,  nor  that  she  was  examined  by  him  privily  and 
apart  from  her  hnsband,  and  the  deed  explained  to  her,  nor  that  she  de- 
alared  that  she  had  willingly  signed  die  same  for  the  purposes  and  con- 
sideration therein  expressed,  is  fatally  defective,  and  insufficient  to  entitle 
the  deed  to  registration,  and  therefore  it  is  not  admissible  in  evidence. 

Miaanu)  Wokan's  Dbsd  —  DBrxenvB  Cbrtivioats  or  Acknowlsdgmxmt. 
—  A  certificate  of  mi  officer  to  a  married  woman's  deed,  stating  that 
''she  acknowledged  the  same  freely  and  willingly,"  is  not  a  substantial 
compliance  with  a  statute  requiring  such  certificate  to  state  that  she 
"acknowledged  such  instrument  to  be  her  act  and  deed,  and  declared 
that  she  had  wiUingly  signed  the  same." 

Marribd  Wokan's  Dbsd  as  Noticb.  —  Without  Such  Ackh owlbdgmbiit 
as  the  statute  prescribes,  there  can  be  no  conveyance  of  the  lands  of  a 
married  woman;  and  before  such  conveyance  can  be  recorded  so  as  to 
operate  as  notice,  there  must  be  attached  to  it  a  certificate  of  her  ac- 
knowledgment in  substantial  conformity  to  the  prescribed  form. 

Marribd  Woican's  Dbkd  Propbrlt  Acknowlbdoed  in  the  manner  and 
nnder  the  circumstances  prescribed  by  la#  conveys  the  title. 

Marribd  Wokaiv's  Dbbd  —  Rboord  as  Noticb.  —  Propbr  CsirrnnaATB  of 
an  officer  is  sufficient  evidence  of  the  proper  execution  of  a  married 
woman's  deed  to  admit  it  to  record,  and  give  it  the  effect  of  notice  to 
subsequent  purchasers.  But  if  not  properly  acknowledged,  the  registra* 
tion  of  the  instrument  is  illegal,  and  does  not  oonstitnte  notioeii 
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Marbtmp  Womav's  l>nD  —  Rioord  or,  as  Koncs.  —  la  a  suit  brought 
for  that  parpote,  the  proper  acknowledgmeat  of  a  married  woman  to 
her  deed  may  be  ehown,  and  jndg^nent  obtained  correcting  the  oerfciff* 
Gate;  bnt  sndi  proof  and  judgment  will  not  validate  the  prior  registra- 
tion of  the  deed  as  defectively  acknowledged,  and  give  it  effect  as  notioa 
to  snbeeqnent  purchasers. 

Barry  and  Eiheredge,  for  the  appellants. 
Harris  and  Saunders^  for  the  appellees. 

Acker,  P.  J.  Appellant  sned  in  trespasfl  to  try  title  to  and 
for  partition  of  an  undivided  one  seventh  of  certain  lands 
granted  to  John  M.  Lemon,  who  died  leaving  seven  heirs,  Mrs. 
M.  A.  Barbee  being  one  of  them,  and  both  parties  claim  under 
her. 

The  case  was  disposed  of  before  trial  as  to  all  defendants 
except  appellees  Finnell  and  Clayton,  who  pleaded  not  guilty, 
and  filed  special  answer  not  necessary  to  consider. 

The  trial  was  without  a  jury,  and  resulted  in  a  judgment 
in  favor  of  appellees. 

Appellants  claim  the  land  under  a  deed  from  Mrs.  Barbee^ 
and  her  husband,  Joseph  A.  Barbee,  to  them,  executed  im 
August,  1885.  This  deed  was  executed,  acknowledged,  and! 
certified  in  the  manner  required  by  law  for  the  conveyance  of 
land  by  a  married  woman,  and  recited  that  it  was  executed 
in  the  place  of  a  deed  made  by  the  same  vendors  to  John  M. 
January,  the  ancestor  of  appellants,  in  December,  1859,  the 
deed  to  January  having  been  lost. 

Appellees  claim  the  land  under  a  deed  from  the  same 
parties,  of  date  April  12,  1882,  to  which  the  officer's  certifi- 
cate of  Mrs.  Barbee's  acknowledgment  is  as  follows:— 


''State  of  Kentucky,  ) 


^*  Harrison  County. 

"I,  Perry  Wherritt,  clerk  of  said  county  court,  do  certify 
that  this  deed  from  Margaret  A.  Barbee  and  Joseph  A.  Bar- 
bee,  her  husband,  to  Sarah  T.  Tingle,  was  produced  to  me  in 
my  office  this  day,  and  was  acknowledged  by  the  grantors  to 
be  their  act  and  deed;  and  said  instrument  of  writing  being 
shown  and  explained  to  Mrs.  M.  A.  Barbee  separate  and 
apart  from  her  husband,  she  acknowledged  the  same  freely 
and  willingly,  without  fear  or  undue  influence  of  her  said  hus- 
band, and  desired  the  same  certified  and  recorded. 

''Given  under  my  hand  and  seal  of  court  this  twelfth  day 
of  April,  1882. 

[SBAL.]  **P.  Whbbritt,  C.  H.  C.  C." 
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Appellants  objected  to  the  introduction  of  this  deed,  upon 
the  grounds  that  the  certificate  of  acknowledgment  does  not 
show  that  Mrs.  Barbee  ever  signed  it  for  the  purposes  and 
oonsideration  therein  expressed.  The  certificate  does  not  show 
that  the  deed  was  fullj  explained  to  her,  and  it  does  not  show 
that  she  declared  that  she  did  not  wish  to  retract  it. 

The  objection  was  overruled,  and  the  deed  admitted  in  evi* 
dence,  to  which  appellants  excepted,  and  the  correctness  of 
this  ruling  is  questioned  bv  the  first  assignment  of  error.  Our 
Revised  Statutes  provide: — 

'^Article  4313.  The  certificate  of  acknowledgment  of  a  mar- 
ried woman  must  be  substantially  in  the  following  form:  — 

"State  of ,  county  of .    Before  roe  (insert  name  and 

character  of  officer),  on  this  day  personally  appeared ^  wife 

of ,  known  to  me  (or  proved  to  me  on  the  oath  of )  to 

be  the  person  whose  name  is  subscribed  to  the  foregoing  in- 
strument, and  having  been  examined  by  me  privily  and  apart 
from  her  husband,  and  having  the  same  fully  explained  to 

her,  she,  the  said ,  acknowledged  such  instrument  to  be 

her  act  and  deed,  and  declared  that  she  had  willingly  signed 
the  same  for  the  purposes  and  considerations  therein  ex- 
pressed, and  that  she  did  not  wish  to  retract  it." 

We  think  it  evident,  from  even  a  casual*  and  superficial  com- 
parison of  the  certificate  of  acknowledgment  with  the  form 
prescribed,  that  the  certificate  is  not  in  substantial  conformity 
to  the  statute.  It  is  not  shown  by  the  certificate  that  the  offi- 
cer either  knew  Mrs.  Barbee,  or  that  she  was  proved  to  him  to 
be  the  person  whose  name  is  subscribed  to  the  deed.  It  is 
not  shown  that  she  was  examined  by  the  officer,  and  the  deed 
explained  to  her  by  him  privily  and  apart  from  her  husband, 
nor  does  the  certificate  state  that  Mrs.  Barbee  declared  that 
she  had  willingly  signed  the  deed  for  the  purposes  and  con- 
siderations therein  expressed. 

Unless  it  appears  from  the  certificate  that  Mrs.  Barbee  was 
known,<or  proved  in  the  manner  prescribed,  to  the  officer  to 
be  the  person  whose  signature  is  subscribed  to  the  deed,  and 
being  so  identified,  that  the  officer  made  the  privy  examina- 
tion and  explanation,  and  that,  being  so  examined  and  having 
the  deed  so  explained  to  her  by  the  officer,  she  declared  that 
she  had  willingly  signed  the  same  for  the  purposes  and  con- 
sideration therein  expressed,  the  certificate  is  fatally  defective 
and  insufficient  to  entitle  the  deed  to  registration.  Unless  she 
willingly  signed  the  d^d  for  the  purposes  and  consideration 
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therein  ezproBsed,  in  contemplation  of  the  statute  she  has  not 
signed  it  at  all,  and  the  certificate  failing  to  show  her  identifi- 
cation, and  failing  to  show  that  she  declared  that  she  had 
willingly  signed  the  deed,  we  think  it  fails  to  show  that  Mrs. 
Barbee  e^er  signed  it  for  the  purposes  and  considerations 
therein  expressed:  R.  S.,  arts.  4309,  4310. 

The  certificate  states  that  ^^she  acknowledged  the  same 
freely  and  willingly,"  but  this  language  is  certainly  not  sub- 
stantially the  same  as  "  acknowledged  such  instrument  to  be 
her  act  and  deed,  and  declared  that  she  had  willingly  signed 
the  same."  She  might "  acknowledge  the  same  willingly," 
without  having  signed  it  willingly. 

Without  such  acknowledgment  as  the  statute  prescribes, 
there  can  be  no  conveyance  of  the  lands  of  a  married  woman, 
and  before  such  conveyance  can  be  so  recorded  as  to  operate 
as  notice,  there  must  be  attached  to  it  a  certificate  of  her  ac- ' 
knowledgment  in  substantial  conformity  to  the  prescribed 
form.  Having  signed  the  deed  willingly,  she  must  acknowl- 
edge the  fact  in  the  manner  required  by  statute. 

When  such  acknowledgment  is  made  to  the  proper  officer 
in  the  manner  and  under  the  circumstances  prescribed  by  the 
law,  the  deed  takes  efiect,  and  conveys  the  title.  The  statute 
prescribes  that  the  proper  certificate  of  the  officer  shall  be 
sufficient  evidence  of  the  proper  execution  of  the  deed  to 
admit  it  to  record,  and  give  it  the  effect  of  notice  to  subse- 
quent purchasers.  If  the  certificate  of  acknowledgment  does 
not  state  the  facts  essential  to  the  conveyance,  the  registration 
of  the  instrument  is  illegal,  and  does  not  constitute  notice. 

The  conveyance  depends  upon  the  proper  acknowledgment 
of  the  execution  of  the  deed,  while  the  registration  depends 
upon  a  proper  certificate  of  the  facts  of  acknowledgment. 

Appellees  may  be  able,  in  a  suit  brought  for  that  purpose, 
to  prove  the  proper  acknowledgment  by  Mrs.  Barbee  of  the 
deed  to  Mrs.  Tingle,  and  obtain  judgment  correcting  the  cer- 
tificate, but  such  proof  and  judgment  would  not  validate  the 
registration,  and  give  it  effect  as  notice  to  appellants:  R.  S., 
art.  4353;  Johnson  v.  Taylor j  60  Tex.  361;  Davis  v.  Agnew,  67 
Id.  206. 

We  deem  it  unnecessary  to  consider  the  other  ground  of 
objection  to  the  certificate,  or  to  discuss  other  assignments. 

We  are  of  opinion  that  the  court  erred  in  overruling  the 
objection,  and  admitting  the  deed,  for  which  the  judgment 
should  be  reversed,  and  the  cause  remanded. 
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MiUUUiD  WdiODr.  — Power  of  amaniad  womaa  to  make oooTvjraaeai ii 
whoUy  statDtorji  Oook  t.  WaUimg,  117  Ind.  9;  10  Am.  8t  Bap.  17;  and  tiMia- 
ior^  to  ba  albctaa],  har  oonrayanoM  most  oomply  strictly  with  tha  atatatai 
ginog  har  powar  to  ooBfayt  WiUkuu  t.  Oudd,  26  8.  a  218;  4  Am.  St.  Bap. 
714^  and  nota;  AmUmm  r.  Jho*.  26  a  C.  617. 

Maskibd  Womxn  —  AcKNOwLBDOHBirrs  TO  1>BBD8.  —  As  to  wfaat  art 
good  and  what  ara  bad  acknowledgmentt  to  deeds  of  married  woman:  Oom  t. 
Hokomb^  S7  Aliu  689;  13  Aul  St.  Bap.  79,  and  partioalarly  caaes  cited  m 
note.  A  married  woman's  deed  not  properly  acknowledged  ia  abeolately 
▼Old:  BoUhffer  ▼.  Mamung,  79  GaL  7.  So  all  tha  oontracts  of  a  married 
woman  are  absolaiely  void,  when  not  ezecated  in  oonformity  to  atatnte: 
Note  to  CarUam  r.  WiUiams,  11  Am.  St  Bep.  244. 

BniffnuTiov— NonoB.  — Void  iostraments  ara  not  antitlad  to  ba  r^ 
oorded:  8tom  ▼•  French,  87  Kan.  145;  1  Am.  St  Bep.  237;  and  an  instns- 
■lant  Toid  npon  its  faoe  imparts  no  notice,  eren  thoagh  it  ii  actoally  raooidads 
Ogkdf^  T.  BoWiUr.  76  GaL  136;  9  Am.  St  Bep.  177. 


St.  Louis  Ttpb  Foundby  v.  Intbbnational  Livb 
Stock  Pbintinq  and  Publishinq  Compant. 

174  Tbxas,  66L] 

bxMPTioKS  —  Parthxeshxp  Pbopshtt.  ^  All  tools,  apparatus,  and  books 
belonging  to  any  trade  or  profession  owned  by  persons  not  oonstitoents 
of  a  family,  and  constituting  partnership  property,  ara  exempt  from  at- 
tachment and  execution  against  either  of  the  partners,  under  artide  2337 
ol  the  Berised  Statutes  of  Texaa. 

Blacker  and  Clardy^  and  Brack  and  NeiU^  for  the  appellant 

Millard  and  Patter9onj  and  Davi$f  BeaUf  and  Kemp^  for  the 
appellee. 

Hobby,  J.  The  appellant,  having  brought  snit  against 
Whitmore  and  Kibbee  as  partners,  in  the  district  coart  of 
El  Paso  County,  for  the  sum  of  $992.31,  caused  an  attach- 
ment to  be  issued  out  of  said  court  pending  the  suit,  and  seized 
by  virtue  thereof  the  press,  type,  and  material  belonging  to  a 
printing-office,  as  the  property  of  said  Whitmore  and  Kibbee. 

The  appellee  claimed  the  property  under  a  purchase  from 
said  Whitmore  and  Elibbee  prior  to  the  levy  of  said  attach- 
ment,  alleging  that  at  the  time  of  said  purchase  it  was  the  ex* 
empt  property  of  said  Whitmore  and  E^bbee. 

Appellant  admitted  that  at  the  time  of  the  purchase  by  ap- 
pellee, the  property  belonged  to  the  printing-office  of  Whitmore 
4ind  Kibbee,  and  was  used  by  them  in  their  business  as  prin- 
ters and  publishers  of  a  newspaper  in  the  eity  of  El  Paso^ 
Texas,  but  denied  that  it  was  exempt 
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The  jadgmeot  of  the  court  was,  in  effect,  that  the  proper^ 
was  exempt  from  attachment. 

The  question  raised  in  the  case  is,  whether,  under  our  stat- 
ute (B.  S.,  art  2337),  reserving  to  persons  not  constituents 
of  a  family  exempt  from  attachment,  etc.,  ''all  tools,  appa* 
ratus,  and  books  belonging  to  any  trade  or  profession/'  ap- 
plies to  and  protects  such  property  when  held  and  owned  by 
partners.  We  are  not  aware  of  any  case  in  our  state  in  which 
the  question  has  been  decided,  and  in  the  other  states  the  de- 
cisions are  conflicting. 

In  our  state  it  has  been  held  that  a  homestead  may  be  es- 
tablished on  property  held  by  tenancy  in  common:  ClemenU 
▼.  Laeyj  51  Tex.  151.  So,  too,  it  was  held  in  Swearingen  r. 
Bassett^  65  Id.  267,  that  a  partner  in  a  solvent  firm  may  desti- 
nate  his  interest  in  partnership  realty  as  a  part  of  his  home- 
stead, and  thus  secure  it  from  forced  sale.  But  the  precise 
question  now  before  us  has  not  heretofore  been  determined  in 
Texas. 

''It  often  happens,"  says  Mr.  Freeman,  "that  property  desig- 
nated as  exempt  by  statute  belongs  to  two  or  more  persons, 
either  as  co-tenants  or  partners.  The  question  then  arises, 
whether  this  property  must  be  treated  as  exempt  to  the  same 
extent  as  if  held  in  severalty.  The  answers  are  irreconcilable, 
and  the  opposing  opinions  are  both  supported  by  respectable 
authorities.  On  the  one  hand,  it  is  insisted  that  the  terms  of 
the  exemption  statutes  indicate  that  estates  in  severalty  were 
meant.  On  the  other  hand,  co-tenants  and  partners  in  a  ma- 
jority of  the  states  have  been  placed  on  the  same  footing,  and 
both  have  been  given  the  full  benefit  of  the  exemption  laws. 
This  latter  position,  even  where  the  words  of  the  statute  do  not 
clearly  indicate  an  intent  to  deal  with  undivided  interests,  is 
made  tenable  by  the  general  rule  that  these  statutes  must  be 
liberally  construed,  so  as  to  promote  the  policy  on  which  they 
are  based,  and  to  accomplish  the  purrposes  to  which  they  are 
directed.  Prominent  among  these  purposes  is  the  protection 
of  the  poor,  by  allowing  them  the  implements  of  their  trade, 
and  the  other  means  essential  to  enable  them  to  gain  a  liveli- 
hood": Freeman  on  Executions,  sec.  221. 

The  leading  cases  which  announce  the  doctrine  that  the 
statute  does  not  include  partnership  property  are  Pond  v.  Kin^ 
ball,  101  Mass.  105,  and  GuptU  v.  McFee,  9  Kan;  80.  These 
cases  appear  to  be  based  upon  statutes  exempting  tools,  im« 
plements,  etc.,  not  to  exceed  in  value  a  certain  sum.    (In  thi 
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Ma8Bacha8ett8  oase,  tools,  etc.,  not  to  exceed  one  handred  dol- 
lars in  value;  and  in  the  Kansas  case,  '^  stock  in  trade  not  ex- 
ceeding four  hundred  dollars  in  value.") 

One  of  the  prominent  reasons  assigned  in  the  opinions  in 
these  cases  was,  that  the  statute  limiting  the  exemption  as  to 
tools,  etc.,  to  one  hundred  dollars,  and  that  limiting  the  stock 
in  trade  to  four  hundred  dollars,  did  not  apply  to  property 
owned  by  partners,  because  of  the  difficulty  of  determining,  in 
case  of  numerous  partners,  whether  each  should  have  the  right 
to  claim  as  exempt  one  hundred  dollars'  worth  of  materials,  or 
four  hundred  dollars  stock  in  trade;  or  was  the  whole  firm  to 
be  considered  as  one  debtor  only?  No  such  reason  would  ap- 
ply with  us,  as  "  all  the  tools,  apparatus,  and  books  belonging 
to  any  trade  or  profession,"  are  exempt,  without  reference  to 
their  number  or  value. 

The  cases  holding  the  contrary,  and  we  believe  the  better 
doctrine,  proceed  upon  the  theory  that  the  law  should  be 
liberally  construed.  It  is  almost  unnecessary  to  say  that  that 
mode  of  construction  has  always  obtained  with  respect  to  ex- 
emption laws  in  our  state. 

Where  a  person  owns  property  exempt  under  the  statute,  as, 
for  example,  the  property  involved  in  this  proceeding,  he  ought 
not  to  forfeit  this  valuable  right  because  he  forms  a  partner- 
ship and  unites  the  property  with  that  of  another  person 
equally  exempt.  If  in  this  case  either  Whitmore  or  Kibbee 
had  owned  individually  this  property,  it  would  have  been  ex- 
empt from  execution,  attachment,  etc.  The  fact  that  while  so 
owning  it  a  partnership  is  formed  would  furnish  no  good  rea- 
son for  so  changing  the  law  as  to  make  that  property  subject 
to  attachment  which,  prior  to  the  partnership,  was  exempt  in 
the  hands  of  the  individual.  If  each  owned  one  half  of  the 
property,  it  would  be  exempt;  and  because  both  own  the  whole 
by  reason  of  the  formation  of  the  partnership,  affords  no  rea- 
son why  the  same  property  should  not  continue  to  be  exempt: 
Stewart  V.  Browny  87  N.  Y.  350;  93  Am.  Dec.  578;  and  cases 
in  section  221,  Freeman  on  Executions. 

One  of  the  principal  purposes  of  the  statute  is  to  protect 
whatever  interest  or  title  would  be  subject  to  seizure  under 
execution  or  attachment.  The  partnership  interest  is  liable 
to  the  levy  of  such  writs,  and  is  therefore  entitled  to  the  pro- 
tection which  the  statute  affords. 

We  think  that  ''all  tools,  apparatus,  and  books  belonging  ta 
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anj  trade  Or  profession,"  although  they  may  constitute  part- 
nership property,  are  entitled  to  the  exemption. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment^ 
and  that  it  should  be  affirmed. 


BzBCPTJDHS  VBOM  Bxsocmov.  T-Partaenhip  property  is  exempt  from  eze» 
eation  just  u  indmdiial  property  is  exempt,  under  statutes  exempting  from 
execution  specific  property:  CfUman  r.  WiUiams,  7  Wis.  329;  76  Am.  Dec  219. 
But  in  Oalifomia,  partnership  property  is  not  exempt  from  execution,  al- 
though  it  is  such  property  as  would  be  exempt  if  one  partner  were  the  sol* 
owner:  Cowan  t.  OrtdUon,  77  CaL  408;  11  Am.  St  Rep.  294^  and  compare 
in  the  note. 


Pullman  Falacb  Gab  Company  v.  Matthews. 

174  Texas,  661] 

Razlroaini — LiABiUTr  OT  SLSBPiNChCAit  CoMPANT.  —A  sleepiug-car  oomp 
pany  which  hires  cars  to  railroads,  reserving  cmly  the  right  to  collect 
fares  for  the  use  of  berths,  and  to  retain  on  each  car  its  own  conductor 
and  porter,  is  not  liable  as  a  common  carrier  or  innkeeper,  but  must 
exercise  reasonable  care  to  guard  passengers  from  theft;  and  if  through 
want  of  such  care,  the  personal  effects  of  a  passenger,  such  as  he  may 
reasonably  carry  with  him,  are  stolen,  the  company  is  liable  therefor. 

IUjLK0Ai>8>-LiABiLrrr  ov  Slxxpino-cak  Company  pdb  Neolioxncb.  —  A 
sleeping-car  passenger's  negligence  furnishing  an  opportunity  to  the 
company's  servants  to  steal  his  money  will  not  release  it  from  its  obliga<- 
tion  to  protect  him  from  such  servants'  wrongful  acts. 

Todd  and  Hudgins^  for  the  appellant. 
Moore  and  Hart^  for  the  appellee. 

Henry,  A.  J.  Thie  cause  originated  in  a  jastice  court. 
Plaintiff  testified  that,  being  a  passenger  on  a  Pullman  sleep- 
ing-car, he  was  awakened  by  the  conductor  about  five  o'clock 
in  the  morning,  and  informed  that  on  account  of  a  wreck 
ahead  he  would  have  to  change  cars;  that,  having  partially 
dressed  himself,  he  left  his  pocket-book,  containing  $165,  lying 
upon  the  bedding  of  his  berth,  and  went  to  the  wash-room^ 
from  where,  having  finished  dressing,  he  went  out  of  the  car» 
and  forward  to  the  wrecked  train,  some  sixty  or  seventy  yards 
distant;  that  immediately  on  arriving  there,  he  missed  his 
pocket-book,  and  went  back  to  recover  it.  He  found  the  con- 
ductor and  porter  in  the  smoking-room,  and  informed  them 
of  his  loss.    They  immediately  made  search  for  the  missing 
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pooket-pook,  without  finding  -it  There  were  four  other  pu- 
eengers  in  the  car,  who  all  returned  to  it  booq' after  plaintiff 
did,  and  all  of  whom,  with  the  conductor  and  porter,  were 
eearched,  without  finding  the  money. 

When  plaintiff  paid  his  fare,  he  was  handed  a  check,  upon 
which  was  printed  the  words:  ^'Baggage,  wearing  apparel, 
money,  jewelry,  and  other  valuables  taken  into  the  car  will  be 
entirely  at  owner's  risk,  and  employees  of  the  company  are 
forbidden  to  take  charge  of  the  same." 

Plaintiff  further  testified  that  when  he  went  to  the  wash- 
room, he  found  the  four  other  passengers  there,  all  of  whom 
passed  out  of  the  car  from  the  washing-room  without  going 
back  to  or  by  the  berth  on  which  he  left  his  pocket-book, 
and  that  they  did  not  return  to  the  car  until  after  he  did. 
He  testified  that  the  place  was  in  the  woods,  and  he  was  not 
absent  from  the  car  more  than  three  or  four  minutes,  and 
that  when  he  left  the  car,  no  one  remained  in  it,  except  the 
conductor  and  the  porter,  who  was  a  colored  boy. 

Defendant  proved  by  the  conductor  of  the  train  that  it  was 
engaged  in  the  business  of  manufacturing  sleeping-cars,  and 
hiring  them  to  the  railroads,  reserving  the  right  to  collect 
fares  for  the  use  of  berths,  and  that  defendant  only  charges 
for  the  use  of  its  berths;  that  each  Pullman  car  has  its  own 
conductor  and  porter;  that  witness  (the  conductor)  sat  during 
plaintiff's  entire  absence  in  the  smoking  department,  in  a 
position  that  commanded  the  rear  door  of  the  car,  so  that  no 
one  could  enter  or  go  out  there  without  his  seeing  it,  and  that 
DO  one  came  to  that  door  during  plaintiff's  absence,  except 
the  train  brakeman,  who  was  employed  by  the  railroad  com- 
pany, and  not  by  the  Pullman  company;  that  the  brakeman 
and  other  train-men  are  by  the  rules  of  the  Pullman  company 
permitted  to  have  ingress  and  egress  to  and  from  the  Pullman 
cars;  that  this  brakeman  passed  through  the  car  and  but  onto 
its  rear  platform  to  take  in  the  train  signals  during  plaintiff's 
absence  from  the  car:  that  no  one  else  was  in  the  car  in  the 
mean  time,  except  witness  and  the  porter;  that  witness  did 
not  take  plaintiff's  pocket-book,  and  did  not  know  what  be- 
came of  it 

The  porter  testified  for  defendant  that  he  was  in  the  forward 
end  of  the  car  while  plaintiff  was  absent,  and  that  no  one 
oould  enter  that  end  of  the  car  without  his  seeing  it;  that  no 
one  entered  that  end  during  plaintiff's  absence,  except  the 
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train  brakeman,  who  went  through  to  take  in  the  signals. 
He  testified  that  he  did  not  take  the  pocket-book,  and  did  not 
know  what  became  of  it.  This  witness  testified  that  the  train 
brakeman,  as  he  passed  through  the  car,  did  not  stop. 

Plaintiff,  in  rebuttal,  testified  that  when  he  returned  to  the 
car,  the  conductor  and  porter  were  both  in  the  smoking-room. 
One  of  the  passengers  testified  that  he  followed  plaintiff  on  his 
return  to  the  car,  and  that  they  found  both  the  porter  and  con- 
ductor in  the  smoking-room. 

Plaintiff  recovered,  and  the  defendant  appeals  and  assigns 
errors  as  follows:  1.  Because  there  was  no  evidence  that  de- 
fendant was  negligent;  2.  Because  defendant  was  not  a  com- 
mon carrier,  and  is  not  responsible  for  loss  of  property  taken 
into  its  cars  by  passengers,  unless  such  loss  occurs  through  its 
negligence;  8.  Because  plaintiff's  own  negligence  was  the 
proximate  cause  of  and  contributed  to  his  loss. 

In  the  case  of  PuUman  Co.  v.  PoUock,  69  Tex.  120,  6  Am.  St 
Rep.  31,  the  following  language  of  the  supreme  court  of  Mas- 
sachusetts use<j  in  deciding  the  case  of  Lewis  v.  New  York 
Sleeping  Car  Co.^  143  Mass.  267,  is  quoted  with  approbation: 
''While  it  [the  sleeping-car  company]  is  not  liable  as  a  com- 
mon carrier  or  as  an  inn-holder,  yet  it  is  its  clear  duty  to  use 
reasonable  care  to  guard  the  passengers  from  theft;  and  if, 
through  want  of  such  care,  the  personal  effects  of  a  passenger, 
such  as  he  might  reasonably  carry  with  him,  are  stolen,  the 
company  is  liable  therefor." 

We  think  this  doctrine  is  as  applicable  to  the  case  now  be- 
fore us  as  it  was  in  the  cases  in  which  it  was  asserted. 

The  evidence  suggests  either  that  the  plMntiff  did  not 
lose  any  money,  or  that  the  servants  of  defendant,  or  one  of 
them,  found  and  appropriated  it.  The  district  court  found 
the  issue  in  favor  of  the  plaintiff,  and  the  judgment  is  suffi- 
ciently sustained  by  the  evidence  to  make  it  our  duty  to  affirm 
it,  following  the  rule  always  enforced  in  such  cases. 

The  position  in  which  plaintiff  left  his  money  was  unques- 
tionably an  act  of  negligence  on  his  part,  and  if  the  evidence 
did  not  so  conclusively  exclude  the  idea  of  its  having  been 
taken  by  anybody  except  the  servants  of  defendant  who  were 
in  charge  of  the  car,  he  ought  not  to  have  had  a  recovery,  be- 
cause of  his  own  negligence. 

The  fact,  however,  that  plaintiff's  negligence  furnished  the 
temptation  and  opportunity  to  defendant's  servants  to  take 
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the  money  did  not  fdeaie  it  from  its  obligation  to  protect  him 
against  them. 
The  judgment  ie  alBnned. 

SLorare-OAm  OuaAnm.^A»  te  tiie  fin^tib  Aitla%  aed  lUiIHi«  «f 
■leeping-ov  oflmpmiai^  im  PmOmam  Pakm  Oar  Cbi  r.  F^XMk^  00  T«z.  UO; 
6  Am.  St  Re^  SI,  and  axtMidad  note  84-SS;  WmmM  r.  PhOmhi  Paham 
Oar  Co.,  40  Lk.  Ana.  STf  S  Am.  8t  R«p^  SlSf  FmUmm  AriM  Oat  09.^ 
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Babbb  .  Bailboab   Company  v.  Montpblibb   and 
Wblls  Rivbb  Railroad  Company. 

[61  VBBMOMTy  L] 

RAILB0AD8 — Eiraor  or  Rboordino  Location  iok  Road.  —  A  railroad  oom« 
pany,  by  recording  tho  surveyed  location  for  ita  road,  acquires  a  prior, 
vested,  and  exclusive  right  to  build  on  the  line  of  location,  as  against 
another  railroad  oompany  which  subsequently  purchases  the  land  on 
snch  location,  or  which,  having  previously  purchased  or  agreed  to  pur- 
chase such  land,  has  not  recorded  its  conveyance  or  agreement  of  pur- 
chase. 

Railroads.  — Side-tracks  Extended  from  the  Main  Line  or  a  Rail* 
ROAD  onto  the  lands  adjoining  the  surveyed  limits  of  the  road  as 
located,  under  a  parol  license  from  and  agreement  with  the  land-owners, 
but  without  acquiring  title  to  the  land,  are  a  part  of  the  main  line,  and, 
as  to  them,  .the  same  rights  are  conferred  upon  the  company  and  the 
same  obligations  imposed  as  exist  as  to  the  main  line.  The  right  to  pre- 
vent another  railroad  from  crossing  the  side-tracks  is  good,  under  snch 
license,  until  the  latter  is  revoked. 

Railroads  —  Right  or  One  Road  to  Lay  Track  on  the  Lands  or  An- 
other. —  One  railroad  company  has  no  right  to  lay  its  track  on  the 
land  of  another  railroad  company  unless  there  is  an  absolute  necessity 
therefor.  That  it  would  be  a  convenience  so  to  do  does  not  confer  the 
right. 

Petitions  praying  the  appointment  of  commissionerB  to  de- 
termine the  points  of  connection  and  crossings  for  the  rail- 
roads owned  by  the  different  parties  to  the  suit. 

S.  0.  Skmrtleff^  for  the  petitioner. 

B.  F.  FiJiOd  and  Oeorge  W.  Wing,  for  the  defendanti. 
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Vkazbt,  J.  The  decision  of  the  contention  between  these 
two  railroad  companies,  viz.,  the  Barre  company  and  the 
Granite  company,  as  to  which  is  entitled  to  build  a  railroad 
on  the  line  of  the  recorded  surveyed  location  of  the  Granite 
company  on  the  Burnham  meadow,  depends  upon  the  con- 
struction  to  be  given  to  those  statutes  of  Vermont  which  pro- 
vide for  the  taking  and  condemnation  of  land  for  railroad 
purposes.  Chapter  157,  Revised  Laws,  provides  that  a  rail- 
road corporation  may  lay  out  its  road,  not  exceeding  five  rods 
wide,  and  may  purchase,  or  otherwise  take,  lands  necessary 
for  making  its  railroad;  that  it  may  cause  such  examinatioa 
and  surveys  for  the  proposed  railroad  to  be  made  as  are 
necessary  to  the  selection  of  the  most  advantageous  route, 
and  may  enter  upon  lands  of  a  person  for  such  purpose;  thai 
before  it  commences  proceedings  for  the  purpose  of  acquiring 
title  to  real  estate,  or  an  interest  therein,  it  shall  cause  the 
location  of  its  road,  signed  by  a  majority  of  its  directors,  de- 
fining the  courses,  distances,  and  boundaries  of  the  same  in 
each  town  through  which  it  passes,  to  be  recorded  in  the 
respective  town  clerk's  office  of  said  towns.  Then  follows 
section  3359,  Revised  Laws,  which  provides  that  ''when  a 
railroad  corporation  has  not  acquired,  by  gift  or  purchase, 
land,  real  estate,  or  property,  taken  or  required  for  the  con- 
struction of  its  road,  and  if  the  parties  do  not  agree  as  to  the 
price  of  such  lands  and  other  property,"  two  judges  may  ap- 
point commissioners  to  determine  the  damages,  etc.  Under 
the  provisions  of  section  3364,  it  is  upon  the  payment  of  the 
damages,  or  deposit  of  the  same,  as  therein  specified,  that  the 
company  is  'deemed  to  be  seised  and  possessed  of  the  land** 
appraised  by  the  commissioners. 

On  the  9th  of  April,  the  Granite  company,  having  previously 
completed  its  surveys  for  its  proposed  railroad,  caused  the 
same  to  be  recorded  as  provided  in  the  sections  of  the  statutes 
alluded  to,  and  thereaftpr  proceeded  with  due  diligence  to 
have  the  damages  to  the  owner  of  the  Burnham  meadow,  as 
the  same  appeared  in  the  land  records  of  Barre,  across  which 
the  surveyed  location  extended,  appraised  by  commissioners^ 
and  deposited  the  amount  pursuant  to  the  statutes. 

On  the  10th  of  April,  the  next  day,  the  Barre  company  took 
a  deed  of  substantially  the  same  land  from  the  owner,  Mr. 
Burnham,  which  the  oiranite  company  had  thus  located  upon. 

This  deed  was  taken  in  fulfillment  of  a  written  agreement 
of  Burnham  to  sell  to  one  Morse,  in  trust,  for  the  Granite  com- 
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pan  J,  "  any  land  necessarj  for  the  construction  **  of  its  pro- 
posed railroad;  and  it  was  taken  before  the  Granite  company 
bad  obtained  an  appraisal  of  land  damages  and  deposited  the 
amount  thereofl  This  written  agreement  to  sell  was  not  re- 
corded, and  the  Granite  company  had  no  notice  of  it  before  the 
recording  of  its  survey. 

Many  other  facts  appear  in  the  commissioner's  report.  The 
foregoing  is  perhaps  sufficient  in  order  to  make  the  claim  of 
the  respective  companies  plain;  which  is,  that  each  obtained 
priority  of  right  to  the  same  land  for  its  railroad. 

The  Barre  company  says, — 1.  That  its  purchase  of  land 
was  prior  to  the  recording  of  the  Granite  company's  survey, 
and  this  by  virtue  of  the  said  contract  to  sell;  and  2.  That  if 
subsequent,  it  is  sufficient,  because  it  was  before  the  Granite 
company  had  paid  or  dei)osited  the  land  damages,  and  so  be- 
came entitled,  under  the  statute,  to  the  seisin  and  possession 
of  4he  land. 

The  Granite  company  says  that,  having  taken  the  statutory 
initial  step  to  obtain  seisin  and  possession,  and  continued, 
with  reasonable  diligence,  about  which  no  question  is  made, 
it  could  not  be  ousted  by  the  Barre  company's  subsequent  pur- 
chase, and  insists  that  the  purchase  must  be  treated  as  subse- 
quent. 

The  question  is  new  in  this  state.  It  has  been  decided  in 
other  states,  and  always,  so  far  as  the  cases  show,  which  coun- 
sel have  submitted  or  that  I  have  found,  in  favor  of  the  Granite 
company's  contention.  A  late  case  is  Rochester  etc,  R.  R.  Co. 
V.  New  York  etc.  R.  R.  Co.^  110  N.  Y.  128,  decided  by  the  court 
of  appeals  of  New  York  in  June,  1888,  and  it  was  there  held 
that  when  the  initial  steps  pointed  out  by  the  statute  were 
taken,  there  only  remained  for  the  company  to  acquire,  through 
purchase  or  through  proceedings  in  invUumj  the  right  of  way 
over  the  lands  through  which  the  line  of  route  had  been  sur- 
veyed. The  initial  steps  which  the  New  York  statute  provided 
were  the  making  and  filing  of  a  map  and  profile  of  the  route 
intended  to  be  adopted,  and  giving  certain  written  notice  to  all 
occupants  of  the  land  affected. 

The  court  then  said:  '^  Clearly,  there  is  involved  in  these 
provisions  the  intention  of  the  legislature  that,  after  the  initial 
proceedings  have  been  taken  which  the  statute  points  out  as 
the  first  action  of  the  new  corporation,  the  lands  over  which 
the  company's  route  is  located  shall  be  subjected  to  the  right 
of  the  company  thereafter  to  construct  thereon.    This  right  to 
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looate  its  Hm  of  road,  at  its  electioD,  is  delegated  to  the  owpo- 
ration  by  the  sovereign  power;  as  is  the  right  subsequently  to 
acquire,  in  invitum^  the  right  of  way  from  the  land-owner. 
When,  therefore,  a  corporation  has  made  and  filed  its  map 
and  sanrey  of  its  line  of  route  it  intends  to  adopt  for  the  con- 
struction of  its  road,  and  has  given  the  required  notices  to  all 
persons  affected  by  such  construction,  in  our  judgment  it  has 
acquired  the  right  to  construct  and  operate  a  railroad  upon 
such  line,  exclusive,  in  that  respect,  as  to  all  other  railroad 
•corporations,  and  free  from  the  interference  of  any  party.  By 
its  proceedings  it  has  impressed  upon  the  lands  a  lien  in  favor 
of  its  right  to  construct,  which  ripens  into  title  through  pur- 
chase or  condemnation  proceedings.  We  could  not  hold  other- 
wise without  introducing,  confusion  in  the  execution  of  such 
-corporate  projects,  and  without  violating  the  obvious  intention 
of  the  legislature.'' 

The  decisions  in  New  Jersey  and  Pennsylvania,  and  other 
states,  have  been  the  same.  Indeed,  I  have  not  found,  and  do 
not  think  there  is,  a  judicial  decision  or  utterance  to  the  con- 
trary. In  Pierce  on  Railroads,  157,  the  author  says:  ''The 
prior  right  to  particular  land  attaches  to  the  company  which 
first  actually  surveys  and  adopts  the  route,  and  files  its  sur- 
vey according  to  law";  see  also  2  Wood's  Railway  Law,  sec 
237,  p.  744,  note  1,  and  p.  750.  The  numerous  authorities 
touching  this  question  are  there  cited  by  these  authors. 

But  it  is  said  that  where  this  rule  has  obtained,  the  land- 
owner can  recover  his  damages  as  soon  as  the  location  is 
made  and  recorded,  which  is  not  the  rule  in  this  state.  This 
is  true  in  some  states,  and  may  be  in  all  where  the  courts  have 
held  as  above  shown;  but  in  no  instance  have  I  found  this 
fact  alluded  to  as  a  reason  for  the  ruling.  In  no  case  is 
it  held  that  this  initial  step  c6nstitutes  a  right  to  the  land  as 
against  the  owner.  In  all  the  states  there  are  further  provis- 
ions, as  in  our  state,  for  the  appraisal  proceedings,  and  com- 
pleting the  establishment  of  the  right  to  the  land.  The  filing 
and  recording  of  the  survey  is  nowhere  spoken  of  as  other 
than  the  initial  step  to  the  obtaining  of  the  ultimate  right 
The  right  of  the  railroad  company  thereunder  is  no  greater,  as 
■against  the  land-owner,  in  those  states  where  the  land-owner 
may  proceed  to  enforce  his  claim  for  damages  upon  filing  and 
recording  the  survey  than  in  our  state.  The  reason  for  the 
ruling  is  expressed  in  the  quotation,  stipra^  from  the  New 
York  case  first  cited,  viz.,  the  legislative  intent    Under  its 
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franohiM,  the  railroad  oompanj  may  select  its  location  be- 
tween the  terminal  points.  The  location  can  be  determined 
only  npon  careful  examination  and  expensive  surveys.  And 
then  the  statute  prescribes  that  this  must  be  recorded  in  the 
respective  town  clerks'  ofSoes  before  the  company  may  com- 
mence proceedings  for  the  purpose  of  acquiring  title  to  the 
land,  or  an  interest  therein.  Those  proceedings  necessarily 
extend  over  several  days.  Can  it  be  fairly  inferred  that  the 
legislature  intended  by  the  provision  for  record  that  it  should 
have  no  protective  power  as  against  another  railroad  company 
stepping  in  and  buying  the  very  land  thus  selected,  and 
thereby  thwart  the  action  thus  taken,  and  practically  get  the 
benefit  of  the  expense  incurred?  Such  construction  could 
eerve  no  beneficial  purpose,  but  would  tend  to  promote  con- 
fusion, strife,  and  the  seeking  of  undue  advantage.  It  is  to 
be  kept  in  mind  that  the  question  here  is  not  between  the 
railroad  company  and  land-owner,  but  between  the  two  rail- 
road companies. 

In  such  a  controversy,  it  has  been  repeatedly  held,  as  be- 
fore stated,  that  when  this  initial  step  has  been  taken  pursu- 
ant to  the  statute,  the  company  first  taking  it  has  acquired  a 
vested  and  exclusive  right,  not  to  the  land,  as  against  the 
owner,  but  to  build  its  railroad  on  the  line  which  it  has 
adopted,  subject  to  the  right  of  other  roads  to  cross.  It  is  a 
right  which  undoubtedly  might  be  lost  by  neglect  to  follow 
up  the  first  steps  with  proper  diligence;  but  that  question  is 
not  here. 

We  therefore  hold  that  the  Oranite  company  obtained  the 
prior  right  to  build  on  its  recorded  location,  as  against  a  sub- 
eequent  sale  of  the  same  land  to  the  Barre  company. 

Was  the  sale  in  this  case  prior  or  subsequent? 

The  deed  of  conveyance  was  subsequent,  but  the  contract  to 
sell  was  prior.  At  the  time  the  contract  was  executed,  Feb- 
ruary 22,  1888,  the  Barre  Railroad  Company  had  not  been 
created.  This  did  not  occur  until  April  9,  1888,  the  same 
•day  that  the  Oranite  company  filed  its  surveyed  location  in 
the  town  clerk's  office;  but  it  was  earlier  in  the  day.  But  on 
said  22d  of  February,  certain  gentiemen  were  "considering  the 
matter"  (quoting  from  the  report)  of  organization,  and  the 
building  of  a  railroad;  and  on  that  day  W.  N.  Burnham  exe- 
cuted the  contract  containing  this  provision:  ''I  hereby  agree 
to  sell  and  convey  to  A.  D.  Morse,  in  trust,  for  said  railroad 
•company,  any  land  necessary  for  its  construction  which  I 
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pmn.^  It  conUin^  a  further  promise  to  execute  a  deed. 
when  requested,  on  preeentation  of  a  certificate  of  the  stock 
of  the  eompany,  which  he  was  to  take  in  payment 

The  report  does  not  state  how  much  land  he  owned,  or  where 
it  was,  except  the  Bumham  meadow.  It  is  not  stated  how 
large  tiiat  was,  but  it  appears,  from  the  plans  in  the  case,  to  bo 
a  meadow  of  some  extent 

As  before  stated,  this  contract  was  not  put  on  the  public 
land  records,  or  known  to  the  officers  or  agents  of  the  Granito 
company.  The  general  and  comprehensiye  terms  of  the  agree- 
ment  will  be  noted,  **any  land  ....  which  I  own";  thereby 
making,  if  valid,  a  possible  bar  to  any  other  railroad  company 
obtaining  a  right  on  Buniham's  land.  Suppose  that  Mr.  Bum- 
ham  had,  notwithstanding  his  agreement  with  Mr.  Morse,  con* 
yeyed  to  the  Granite  company  the  same  land  that  it  located 
upon,  then,  under  the  law  as  to  our  registry  system,  it  would 
hold  the  land  as  against  this  agreement  Why  should  there 
be  any  distinction  between  its  right  under  a  location  made 
pursuant  to  the  statute  and  a  purchase?  It  is  argued  that  if 
the  Granite  company  had  no  notice  of  the  agreement,  it  was 
not  thereby  injured.  How  can  that  be  said,  when  that  com- 
pany have  made  these  preliminary  examinations  and  survejrs 
upon  Mr.  Burnham's  land,  and  caused  the  same  to  be  recorded^ 
and  shaped  their  whole  line  in  that  vicinity  with  reference  to 
crossing  his  land  in  the  place  selected?  This  was  all  done, 
and  the  expense  incurred,  in  reliance  upon  the  records  show- 
ing the  true  title.  We  think  that  when  a  railroad  company 
has  completed  its  preliminary  examinations  and  surveys,  and 
selected  its  location  between  the  terminal  points,  and  is  ready 
to  have  the  same  recorded,  as  the  statute  provides,  it  may 
have  the  record  made  in  the  same  reliance  upon  the  land  rec- 
ords as  to  title  that  would  pertain  to  it  or  any  other  person 
who  should  buy  the  land. 

The  next  question  arises  under  the  claim  of  the  Barre  com- 
pany to  build  its  road  across  the  side-tracks  of  the  Montpelier 
and  White  River  company,  in  the  granite-yard,  so  called.  The 
findings  of  the  commissioners  are  conclusive  against  this  claim, 
unless  that  company  has  the  same  right  to  run  through  the 
yards  of  the  stone  dealers  as  it  would  have  if  the  three  spur 
roads,  which  the  Montpelier  and  White  River  Railroad  Com- 
pany have  built  from  its  main  line  to  the  derricks  and  sheds 
of  the  several  dealers  in  granite,  were  not  there. 

There  are  no  express  provisions  in  the  charter  of  this  com^ 
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pany,  or  in  the  general  railroad  Btatutes,  granting  the  right  to 
extend  side-tracks  from  the  main  line  onto  the  lands  ad- 
joining the  surveyed  limits  of  the  road  as  located,  except  such 
right  as  impliedly  exists  under  section  3358,  Revised  Laws. 

That  section  reads:  ''No  land  without  the  limits  of  its  road 
shall  be  taken  by  a  railroad  corporation  for  the  requisite  and 
convenient  accommodation  of  its  road  without  permission  of 
the  owner  thereof,  unless  the  commissioners,  on  the  application 
of  the  corporation,  and  after  twelve  days'  notice  to  the  owner, 
first  prescribe  the  limits  within  which  such  land  shall  be 
taken.** 

The  three  side-tracks  which  the  Barre  company  desire  to 
cross  were  built  several  years  ago,  under  an  arrangement  be- 
tween the  railroad  company  and  the  granite  dealers  that  the 
latter  were  to  do  the  filling  and  grading,  and  the  railroad  com- 
pany was  to  furnish  and  lay  the  ties  and  iron.  This  arrange- 
ment was  not  in  writing,  and  the  railroad  company  has  no 
title  to  the  land  by  deed  or  by  the  exercise  of  eminent  domain. 
The  title  was  and  has  remained  in  the  granite  dealers,  for 
whose  convenience,  together  with  that  of  the  railroad  com* 
pany,  these  spurs  were  built.  They  have  been  used  as  d^ 
signed  ever  since.  The  yard  in  which  the  granite-sheds  are 
located,  and  on  which  these  side-tracks  are  built,  lies  adjoin- 
ing next  west  of  the  railroad  and  depot  at  Barre,  which  was 
the  terminus  of  the  railroad.  The  report  states  that  these 
side-tracks  were  there  built  as  they  seemed  to  be  required. 

It  appears  that  this  railroad,  as  a  whole,  was  built  with  ref- 
erence, in  large  measure,  to  the  granite  industry  in  Barre.  It 
is  plain  that,  to  meet  the  demands  of  that  industry,  extensive 
yard-room  at  or  near  the  station  and  heavy  machinery  was 
required.  The  railroad  company  could  have  taken  whatever 
land  was  necessary  for  depot  accommodations,  having  refer- 
ence to  the  nature  of  its  business  as  there  existing:  Sec. 
3357.  The  necessity  of  extending  the  railroad  grounds  and 
erecting  a  derrick  and  other  facilities  for  this  business  was 
obviated  by  the  above  arrangement  with  the  granite  dealers. 
The  question  whether  a  railroad  can,  under  our  statutes,  and 
without  express  grant,  build  side-tracks  or  spurs  as  they  please 
to  neighboring  manufacturing  or  mining  establishments,  is  not 
here  involved.  This  is  a  case  where  parties  located  them- 
selves by  the  railroad  near  the  depot,  and  obtained  the  best 
service  of  the  railroad  by  having  side-tracks  run  onto  their 
own  premises,  instead  of  other  land,  or  elsewhere. 
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In  Bangwr  etc.  R,  R.  Co.  ▼.  Smith,  47  Me.  46,  the  court  sayt: 
*' We  have  no  doubt  that  a  railroad  corporation  may  lay  side- 
tracks for  the  purpose  of  facilitating  its  business  operations, 
or  to  meet  its  necessities,  over  any  land  which  it  may  pur- 
chase and  own  in  fee,  or  oyer  which  it  may  obtain  the  legal 
consent  of  the  owner  to  lay  a  track,  if  no  public  interest  mr 
private  right  is  affected.'' 

These  side-tracks  were  not  mere  private  ways  outside  of  the 
principal  road.  They  connected  with  it,  and  were  used  as  a 
part  of  it,  and  the  people  who  had  occasion  for  the  transporta* 
tion  of  the  granite  product  and  other  material  to  and  from 
these  sheds,  oyer  those  spurs,  were  interested  in  them.  The 
public,  as  the  term  is  used  in  law  in  such  connections,  enjoyed 
a  beneficial  use  of  these  roads.  It  was  lately  held  by  this 
€ourt,  in  Broek  y.  Toum  of  Bametj  57  Vt  172,  that  a  way  laid 
out  for  one  individuars  convenience  was  yet  a  public  way. 
So  in  Sherman  v.  Buick,  82  Cal.  241, 91  Am.  Dec.  677,  it  was 
held  that  roads  leading  from  the  main  roads  to  the  farms  of 
individuals  are  of  public  concern.  They  are  open  to  every 
one  having  occasion  to  use  them,  and  are  therefore  pablic* 
The  business  of  these  granite  dealers  was  with  the  public  in  a 
large  sense. 

We  do  not  put  this  point  upon  any  general  right  of  the  Mont- 
pelier  and  White  River  Railroad  Company  to  build  side-tracks 
to  manufacturing  establishments  outside  its  location,  across 
land  of  parties  objecting,  whatever  that  right  may  be,  but  upon 
the.ground  that  this  company  only  obtained,  by  contract  with 
the  adjoining  owners,  who  were  its  customers,  that  which  was 
required  for  the  convenient  accommodation  of  the  road,  as 
contemplated  in  section  3358,  to  the  great  advantage  of  all 
concerned,  without  infringing  any  public  interest  or  private 
right  It  was,  in  substance,  a  more  convenient  equivalent  of 
a  necessary  enlargement  of  depot  accommodations. 

We  therefore  hold,  upon  the  facts  now  appearing,  that  these 
tracks  became  a  part  of  the  railroad,  conferring  the  same  rights 
upon  the  company,  and  imposing  the  same  obligations,  as  the 
main  line. 

It  is  urged  that  this  is  not  so,  because  the  license  to  the  rail- 
road company  by  the  land-owners  is  revocable.  Suppose  it  is, 
which  we  do  not  decide  because  the  question  is  not  raised  by 
the  case,  no  revocation  having  been  attempted,  we  still  think 
that  is  no  test  of  existing  right  Suppose  the  main  line  had 
been  built  across  some  farm  by  the  license  of  the  owner,  which 
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he  oonld  reraka,  but  never  had  revoked,  would  that  piece  of 
the  road  stand  any  different,  aa  against  the  claim  of  another 
railroad  company,  from  what  the  other  parte  of  the  road 
would  stand?  A  license,  though  revocable,  is  as  good,  at 
against  a  third  party,  as  though  not  revocable  until  it  is  re- 
voked: 2  Woods  on  Railway  Law,  sec.  211,  p.  608,  and  case 
cited. 

The  right  of  the  court  to  prohibit  the  Barre  company  from 
crossing  these  side-tracks  is  not  denied,  if  they  stand  the  same 
in  legal  right  as  the  main  line. 

The  law,  as  we  hold  it,  and  the  facts  reported,  place  an  ab- 
solute bar  to  the  crossing  of  these  side-tracks  leading  to  the 
granite-sheds  by  the  Barre  railroad.  As  to  the  other  crossing 
by  the  Barre  company,  no  question  is  made  but  that  the  com- 
pany is  entitled  to  cross  at  the  point  marked  on  the  map  or 
plans  on  file. 

The  remaining  question  arises  on  the  claim  of  the  Barre 
company  to  take  860  feet  in  length  of  the  land  of  the  Mont- 
pelier  and  White  River  company,  for  the  purposes  of  its 
track. 

It  appears  that  this  would  be  a  convenience  to  the  Barre 
company,  but  it  is  not  necessary  to  it 

The  law  is  well  settled,  and  has  been  applied  in  a  great 
variety  of  cases,  that  land  already  legally  appropriated  to  a 
public  use  is  not  to  be  afterwards  taken  for  a  like  use,  unless 
the  intention  of  the  legislature  that  it  should  be  so  taken  has 
been  manifested  in  express  terms,  or  by  necessary  implica- 
tion: Boston  etc.  R.  R.  Co.  v.  Lowell  etc.  R.  R.  Co.,  124  Mass. 
368;  Pierce  on  Railroads,  155,  note  4. 

The  commissioners  have  not  reported  any  facts  showing  a 
necessity  for  the  Barre  company  to  lay  its  track  upon  the 
land  of  the  Montpelier  and  White  River  company.  The  only 
suggestion  in  argument  is,  that  it  would  enable  the  former 
company  to  avoid  a  sharp  curve,  in  the  event  that  it  is  al- 
lowed to  build  its  road  as  it  has  proposed,  through  the  yard 
of  the  granite  dealers.  The  proposition  of  law  involved  is  so 
well  established,  and  the  facts  reported  fall  so  far  short  of  the 
requirements  in  order  to  grant  the  relief  sought,  that  more 
extended  discussion  of  the  point  is  not  warranted. 

This  disposes  of  the  questions  argued. 

An  order  was  filed  pursuant  to  the  above  views  covering  the 
points  disoussed,  and  others  not  disputed. 
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B41LIOAW.  «-  At  to  the  righto  of  a  publio  oorporatioa  in  the  piiiptty  of 
aaoChar  pvblio  oorpontiaii,  token  thrmigli  ooiid«iiia»tioi&  nndtr  th«  powvr  «f 
Munntdooftto:  Koto  to  JflMol  ^^AorxM  iTy  Ox,  9  Am.  St  Rep.  117-147; 
JjqMol  ^PUUbmrgk  Jmmethm  B.a.Oa.^122  Pa.  8t  511;  9  Am.  8t  Ifiep.  128; 
MMfe  iCe.  iTjr  Ox  T.  X^eflroK  Al  J2.  J2.  Ox,  02  Mioh.  664;  4  Am.  St.  R«p. 
876;  i'WiQii  T.  BaOwof  Trm^,  Ok.  86  Kj.  640;  7  Am.  8t  Rep.  618;  Cfnmd 
BapUt  etc  JL  B.  Oa,  r.  Onmd  BapiiU  He.  JL  B.  Co..  86  Mioh.  266;  24  Am. 
Bap.  646,  Mid  noto;  Btuhrm  B,  B,  Oo.  r,  Bo$Um  ^io.  B.  B,  Co..  Ill  Umm. 
126;  16  Am.  Bep.  18;  BaHimm  Al  Tmn^ase  Cb.  t.  Utikm  ITy  Cb.,  86  Md. 
224;  6  Am.  Rep.  807. 

BiniBOAM  —  BMzmnr  Dokaiv.  •»  One  ntlwaj  oompaay  euiiuyt^  wHfaosi 
•zpren  ctototory  aathority,  acquire  for  ito  own  nee  proper^  alreadj  aa- 
qiiirod  by  another  lailwajr  oompaay:  AlexamiHa  Mo,  B^ff  Oa  t.  Aiexamdrim 
tie.  B.B.O0.,  76  Va.  780;  40  Am.  Bep.  743,  andnoto.  The  dominion  of  a 
railway  oompany  offer  ito  right  of  way  and  other  property  ie  ae  ezoloaivo  aa 
that  of  any  owner  orer  hie  own  property:  Flmker  ▼.  Cfeorgia  B.  B.4fB.  Oa, 
81  Oa.  461;  12  Am.  St.  Bep.  828;  Trog  eie.  B.  B.  Co.  w.  PoUer.  42  Vt.  266; 
1  Am.  Bep.  886;  BwkMtr  eie.  B.  B.  Cfx  w.  Ntm  Tmk  eta  A.  iL  Oa,  116 
M.T.  128L 


St.  Johhsbubt  ahd  Lakb  Ghamplaih  Bailboad 

Company  v.  Willabo. 

rtt  TniioaT,  1M.J 

itAi¥.»AA w — lagm wr  Aamva  wmoml  PutifiRiira  Moktoao^  vio«  Lam 
orm  WmoH  ▲  Baxlwat  n  GbvarBuorsD,  to  Ba  FoaacLoaaiiL  —  Where 
a  railroad  oompeny  has  oonetraoted  and  operated  ito  road  aeroee  mort- 
giged  premiiee  with  the  oonsent  of  the  parties,  and  has  been  made  a  party 
to  the  loredoenre  of  tha  mortgage^  it  cannot,  in  an  action  to  ^Miji— ■«  the 
land  for  railroad  pnrpoees^  set  up  an  adForse  titto  to  a  part  of  the  premiesa 
aoquired  by  it  while  they  were  mortgaged,  as  saoh  title  mi^t  hara  been 
litigated  in  the  foredoenre  suit. 

EaiLBOAsa— BiaNsiiT  Domaih  ~  Trupam.  *  A  railroad  oompaay  whieh 
enters  upon  Und  with  the  oonsent  of  the  owner  or  mortgagor,  and,  with- 
ant  objection  from  any  one^  oonstmoto  and  operatee  ito  road  for  fifteen 
years  withoat  aoqairing  titb  to  the  land,  or  paying  land  damsgee,  er 
asking  any  amngement  in  respect  thereto^  does  not  thereby  oonatitato 
itself  a  trespasser  as  to  the  mortgagor  or  owner,  and  the  Utter  is  not  en- 
titled to  the  improremento  or  their  Talne  as  damagea^  bat  only  to  aotoal 
wmPffTisatifln  for  the  land  tflkiHii 

Pktition  to  appoint  oommi88ioner8  to  assess  land  damages 
fcr  railroad  purposes.  Judgment  Cnr  the  defendant  tat  sixtj 
dollars,  and  he  exoepts. 

A.  /.  WiUard^  pro  88. 

B.  O.  SkuiiUjy,  for  the  petitioner. 

BowELL,  J.  In  1869  Trudell  mortgages  to  Brown.  In 
1871,  the  mortgage  being  overdue,  but  the  mortgagor  being 
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still  in  poBsession,  the  Essex  County  Railroad  Company,  by 
virtue  of  some  arrangement  with  the  mortgagor,  the  terms  of 
which  do  not  appear,  and  with  the  knowledge  of  the  mortga- 
gee,  but,  as  far  as  appears,  without  any  agreement  with  him, 
enters  upon  the  land  in  question,  and  surveys,  locates,  and 
constructs  its  railroad  across  the  same,  and  puts  it  in  opera- 
tion. In  1864  Hovey  is  in  adverse  possession  of  three  and 
one  quarter  acres  of  the  five  and  one  quarter  acres  in  ques- 
tion, parcel  of  the  mortgaged  premises,  and  continues  in  such 
possession  until  he  thereby  acquires  title  thereto,  which  title 
he  conveys  to  the  Essex  County  Railroad  Company;  all  which 
is  after  the  execution  of  the  mortgage,  and  before  the  St. 
Johnsbury  and  Lake  Champlain  company  succeeds  to  the 
lights,  title,  and  privileges  of  the  Essex  County  company,  on 
July  1, 1880,  and  goes  into  the  possession  and  operation  of  the 
road.  In  1883,  the  defendant  becomes  the  owner  of  the  mort- 
gage, and  forecloses  it  against  the  mortgagor  and  the  St. 
Johnsbury  and  Lake  Champlain  company,  and  obtains  a  final 
decree  in  December,  1884,  and  is  put  into  possession  in  Feb- 
ruary, 1886,  by  virtue  of  a  writ  of  possession,  whereupon  the 
St.  Johnsbury  and  Lake  Champlain  company  brings  this  peti- 
tion to  condemn  the  land. 

No  question  is  made  in  argument  as  to  the  validity  of  the 
original  mortgage  in  respect  to  the  three  and  one  quarter 
acres,  on  the  ground  that  at  the  time  of  the  execution  of  the 
mortgage  they  were  in  the  adverse  possession  of  Hovey,  but 
the  question  of  the  defendant's  right  to  damages  therefor  is 
left  to  stand  upon  the  effect  of  the  decree  irrespective  of  that 
oonsideration;  and  the  question  is,  Does  that  decree,  excluding 
that  oonsideration,  estop  the  petitioner  from  now  setting  up 
the  title  acquired  from  Hovey?  The  petitioner  does  not  really 
claim  that  it  does  not.  It  certainly  does  if  the  validity  of 
that  title  could  have  been  litigated  in  the  foreclosure  suit. 
And  it  could  have  been;  for  as  the  original  validity  of  the 
mortgage  as  to  this  land  is  not  questioned,  the  case  stands  in 
this  behalf,  and  perhaps  would  stand  any  way,  like  the  ordi- 
nary case  of  a  title  acquired  after  the  execution  of  a  mortgage 
that  extinguishes  the  mortgage  lien,  and  such  title  may  be  th<^ 
subject  of  adjudication  in  a  suit  to  foreclose:  WUson  ▼.  Jami' 
son,  86  Minn.  69;  1  Am.  St  Rep.  635,  with  note. 

The  remaining  question  relates  to  the  amount  <tf  damages. 

The  defendant  claims  that  inasmuch  as  his  decree  became 
absolutei  it  was  effective  to  give  him  the  Utle  to  the  carpui  of 
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the  railroad  itself,  and  that  in  tbie  proceeding  he  is  entitled  tx^ 
its  Talne  aa  damages,  as  well  as  to  the  value  of  the  land  taken 
for  its  oonstraction.  He  also  claims  that  the  Bssex  Conntj 
oompanj  was  a  trespasser  when  it  entered  and  constractcnl  ita 
road,  and  invokes  the  doctrine  of  the  common  law,  that  stmo- 
tnres  placed  upon  land  by  a  ^spasser  inure  to  the  benefit  of 
the  owner  of  the  land. 

Bnt  the  company  was  not  a  trespasser  as  to  either  the  mort* 
gagor  or  the  mortgagee.  Not  as  to  the  mortgagor;  for  he  con- 
sented to  the  entry  and  construction  of  the  road.  Not  aa  to 
the  mortgagee;  for  as  to  third  persons,  a  mortgagor  in  posses- 
sion is  regarded  as  the  owner,  and  the  mortgagee  as  having 
only  a  lien  or  security:  Cooper  v.  Cole,  28  Vt.  185. 

The  effect  of  the  decree  of  foreclosure  was  to  cut  off  tha 
right  of  redemption,  and  thereby  convert  defendant's  condi- 
tional title  into  an  absolute  title;  but  in  other  respects  the 
rights  of  the  parties  were  left  to  be  determined  by  the  deed: 
CarpenUr  v.  WiUard,  88  Vt.  9. 

Hence,  as  far  as  defendant's  title  is  concerned,  the  case 
stands  as  it  would  had  the  mortgage  been  an  absolute  deed 
when  it  was  given,  with  the  mortgagor's  consent  to  entry  and 
construction  effective  to  shield  the  company  from  being  a  tres- 
passer as  to  any  one. 

It  comes  to  this,  then.  A  railroad  company,  instead  of  ex* 
ercising  its  right  of  condemning  land  for  its  road,  enters  upon 
it  by  consent  of  the  owner  and  constructs  its  road,  but  never 
acquires  title  nor  pays  for  the  land  damages,  nor  makes  any 
agreement  in  respect  thereto,  and  with  matters  standing  thus, 
operates  its  road  for  more  than  fifteen  years  without  objection 
by  any  one,  and  now  for  the  first  time  institutes  proceedings  to 
have  the  land  condemned  to  public  use. 

In  the  circumstances  it  is  clear  that  the  owner  is  not  en- 
titled to  the  improvements,  and  cannot  have  their  value  aa 
damages.  He  has  no  claim  in  justice  to  have  expenditures  fbr 
such  a  purpose  inure  to  his  benefit.  He  is  entitled  to  be  paid 
the  damage  he  has  sustained,  and  nothing  more.  The  maximt 
Q^icquid  plantatur  solo,  $olo  cedet,  does  not  apply.  That 
maxim  has  always  had  exceptions,  and  they  increase  with  the 
ever-varying  neoessities  and  exigencies  of  society. 

The  improvements  in  question  were  made  for  a  public  use 
by  one  lawfully  in  possession,  with  the  right  to  condemn  to  such 
use  at  any  time;  and  herein  lies  the  distinction  between  this 
and  Piriee  v.  Weehawken  Ferry  Co.,  81  N.  J.  Bq.  31,  relied 
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upon  by  the  defendant  In  that  case  the  company  had  no 
right  to  take  the  land  on  compeneation,  and  the  court  said 
that  therefore  the  maxim  above  referred  to  applied,  but  said  it 
does  not  apply  when  the  right  to  take  exists:  North  Hud$on 
R.  R.  Co.  Y.  Booraem^  28  Id.  454;  Justice  v.  Nesquehoning  Voir 
by  iZL  JZ.  Co.,  87  Pa.  St  28;  sxid  Jone$  y.  New  Orleans  and  Selma 
R.  R.  Co.,  70  Ala.  227. 

Judgment  reversed,  and  judgment  for  the  defendant  for 
$125,  and  interest  thereon  from  July  1, 1880,  the  time  when 
the  petitioner  took  possession. 

KnorpML  —  FoaMSB  Adjudication.  •»  Jndgmtnte  an  oondiudTe  between 
the  parttesy  not  only  of  sach  matters  at  were  in  fact  determined  in  the  pro. 
oeeding,  bnt  of  erery  faot  which  the  parties  might  have  litigated  as  incident 
to  or  essentially  connected  with  the  snbject-matter  of  the  litigation:  Denver 
CfU^  eie.  Co.  w.  Middamgk,  12  GoL  484;  IS  Am.  St.  Rep.  234,  wd  note;  note 
teOovM  F.  Siemburg,  15  Id.  142. 

TaMPAHSima.  —  One  entering  upon  land  in  good  faith  and  beliering  he 
has  title  thereto  is  not  a  trespasser.  He  is  entitled  under  snoh  circumstances 
to  his  improYements:  MMuippi  etc,  B.  B*  Ckk  r,  Devaney,  42  Miss.  566;  2 
Am.  Rep.  608.  Right  to  dig  ore  from  another's  land  by  authority  of  a  license 
fipttm  the  owner  exempts  eoe  from  aa  action  of  trespass,  so  long  as  the  license 
knot  NTokedt  BiddU  r.  Brmm,  20  Ala.  412;  66  Am.  Dec  202.  Plea  that 
an  entry  was  under  license  from  the  real  owner  is  a  good  defense  to  an  ac- 
tion of  trespass  for  breaking  a  dose  and  carrying  away  grain:  Samtr  t. 
(Mff«»  4  Bbekf.  286;  80  Am.  Dea  668.  Where  a  licensor  saes  in  trespassb 
tlM  Meenaee  may  alwaye  justify  under  the  lieeoae  by  specially  pleading  Ht 
If ole  te  JteM  T.  JDr%  16  Id.  604. 


Bbdkbld  V.  Glbabov. 

[a  YBBMOn,  230.] 

OosTBimi^  PiBOL  BnsBHoa  to  Vabt.  —  Parol  evidence  is  admissible  Is 
to  shcfw  that^  at  the  time  of  the  execution  of  a  written  ecntract^  a  parol 
agreement  was  entered  faito  by  thepartiee  and  made  a  part  of  it. 

Snomo  PiftfOBMATOi  with  Pabol  Vabiatioii  wiTHOirr  Cmoai-BiLL.  — 
Where  specifie  performance  of  a  written  agreement  is  demanded,  and 
parol  eridenee  is  admitted  to  prore  a  contemporaneous  oral  agreement 
alleged  in  the  answer,  and  varying  the  written  contract^  the  court  may 
decree  spedfle  perf  ormanoe  of  the  contract  with  the  perol  Tariation, 
mpoB  the  allegatiotts  in  the  answer,  without  requiring  a  croee-bilL 

's  Rmbt  to  OoMFSvaATioK  fOB  Olobmo  BvnMns  Ams  Disso- 

yotvUM*  —  A  partner  tU'^'^g  compensation  for  personal  senrioee,  and 

Isr  dooiag  the  buffinfttf  after  dissolution  of  the  partnership,  must  show 

Ibat  be  performed  a  greater  anuHuit  of  labor  thoB  has  partner,  to  enable 

te 
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Ob^svAwor— BwBT  ov  Go-TivAirr  to  CoimaraATioii.  —  A  oo-toMat  ii 
not  entitled  to  ooatpwiMtion  for  his  oeiriooft  in  managing  or  taking  oan 
of  tho  common  property,  ezoept  aa  tbe  reanlt  of  an  ezpreoa  or  eUady 
implied  agreoiMBt  to  that  iffeot  between  the  partiea. 

Bill  for  speeifio  performance,  alleging  that  plaintiff  and 
defendant  were  the  owners  as  tenants  in  common  of  certain 
premises  known  as  Biyerside;  that  upon  a  certain  day  a  writ- 
ten agreement  was  entered  into  by  the  parties,  whereby  plain* 
tiff  agreed  to  sell  to  defendant  his  interest  in  such  property 
for  a  stipulated  sum  to  be  paid  in  certain  ways;  that  plaintiff 
had  always  been  ready  and  willing  to  perform  his  part  of  the 
agreement,  while  defendant  had  at  all  times  refused  to  per- 
form his  part  thereo£  The  defendant  answered,  and  admitted 
the  execution  of  the  agreement,  but  alleged  that  he  and  plain- 
tiff had  been  partners,  and  that,  at  the  time  of  the  execution 
of  the  agreementi  such  partnership  was  unsettled  between 
them;  that  upon  its  settlement,  a  large  sum  would  be  doe 
defendant,  and  that  it  was  agreed  at  the  time,  and  aa  a  part 
of  the  written  agreement,  that  such  sum  should  be  applied 
upon  such  written  contract;  that  the  partnership  was  dissolved 
at  a  certain  time,  and  that  soon  thereafter  the  plaintiff  aban* 
doned  the  premises,  and  that  defendant  remained  in  posses- 
sion and  managed  the  property  ever  since.  Parol  evidence 
substantiating  the  allegations  in  the  answer  was  received,  over 
the  objection  of  plaintiff.  Defendant  presented  four  items 
against  plaintiff,  which  are  set  out  and  explained  in  the  opin* 
ion.    The  bill  was  dismissed,  and  the  plaintiff  appeals. 

/.  A,  Wing  and  IF.  W.  HeaUm^  and  /.  IF.  Lueia^  Cnr  the  plain- 
tiff and  appellant 

Hard  and  CtM&inan,  for  the  defendant 

Taft,  J.  1.  The  authorities  in  this  state— Taylor  t.  GU- 
man,  25  Vt  411,  and  Adam$  v.  Smilie,  60  Id.  1— justified  the 
ruling  of  the  master  in  admitting  the  parol  testimony  offered 
by  the  defendant  to  show  that,  at  the  time  of  the  execution  of 
the  written  contract,  it  was  agreed  by  parol  that,  upon  a  set- 
tlement of  their  accounts,  the  balance  due  the  defendant 
should  be  applied  upon  the  purchase  price  €i  the  Riverside 
property. 

2.  The  orator  insists  that  if  parol  evidence  was  ptoperly 
admitted  the  defendant  cannot  have  relief  without  a  oroes-bill, 
and  that,  even  under  a  eross-bill,  partnership  claims  cannot  be 
set  off  against  the  price  of  the  Riverside  property.    This  Is  a 
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•iiii  for  the  speoifio  performance  of  a  written  oontraot;  the  de- 
fendant sets  up  in  his  answer  a  verbal  stipnlation  entered  into 
at  the  time  of  the  execution  of  the  contract,  and  as  a  part  of 
it  The  caeCi  in  respect  of  the  objection  named,  comes  clearly 
within  the  rule  stated  by  Pomeroy  in  his  work  on  equity 
jurisprudence,  section  860,  vis.:  "If  the  plaintiff  alleges  a 
written  agreement,  and  demands  its  specific  performance,  and 
the  defendant  sets  up  in  his  answer  a  verbal  provision  or  stip- 
ulation, or  variation  omitted  by  mistake,  surprise,  or  fraud, 
and  submits  to  an  enforcement  of  the  contract  as  thus  varied, 
and  clearly  proves  by  parol  evidence  that  the  written  contract, 
modified  or  varied  in  the  manner  alleged  by  him,  constitutes 
the  original  and  true  agreement  made  by  the  parties,  the 
court  may  not  only  reject  the  plaintiff's  version,  but  may 
adopt  that  of  the  defendant,  and  may  decree  a  specific  per- 
formance of  the  agreement  with  the  parol  variation,  upon  the 
mere  allegations  of  the  answer,  without  requiring  a  cross-bill." 
It  is  nothing  but  the  enforcement  of  a  single  contract,  and 
upon  principle  a  cross-bill  would  be  unnecessary  and  out  of 
place. 

8.  Several  questions  arise  upon  the  master's  report  in  refer- 
ence to  certain  charges  of  the  defendant  for  personal  services 
in  oaring  for  the  property  owned  by  him  and  the  orator 
jointly,  and  closing  up  their  partnership  business.  The 
defendant  charged  five  hundred  dollars  for  his  services  in 
settling  up  the  partnership  business,  rendered  after  the  dis- 
solution. The  master  reports  that  there  was  not  sufficient 
evidence  as  to  the  amount  of  labor  performed  by  him  in  excess 
of  the  orator's  to  enable  him  to  make  any  finding  on  this 
item.  If  he  performed  no  more  labor  than  the  orator  did  in 
the  same  matter,  he  is  not  entitled  to  any  allowance.  He 
fails  to  show  that  fact»  and  the  item  was  properly  disallowed. 

4.  As  to  the  items  of  five  hundred  dollars  for  services  in 
building  Riverside,  two  hundred  dollars  for  the  care  of  it  after 
its  construction,  and  supervising  alterations  in  it,  and  one 
hundred  dollars  for  services  in  collecting  the  Brigham  notes^ 
it  is  necessary  to  consider  the  relations  of  the  parties  in  re- 
spect to  this  property.  It  was  not  strictly  partnership  prop- 
erty in  respect  to  which  their  partnership  had  been  dissolved. 
Their  copartnership  embraced  simply  the  practice  of  the  law, 
and  ceased  before  Riveiyide  was  built,  and  the  Brigham  notes 
were  purohaaed  as  an  investment^  whether  with  partnership 
funds  or  not  does  not  appear;  but  neither  the  ownership  of 
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th«  BivenidA  nor  the  Brigham  notes  were  within  the  eoope  of 
the  jmrtnenhip  hoiineM;  they  were  joint  owners,  tenants  in 
oommon  of  the  property,  and  their  right  to  charge  each  other 
for  their  personal  services  in  the  care  of  their  joint  property 
must  be  governed  by  the  well-known  rules  applicable  in  such 
cases.    Freeman  on  Cotenancy,  section  260,  states  the  rule  as 
follows:  *' Compensation  for  his  services  in  managing  or  tak- 
ing  care  of  the  property  is  never  awarded  to  a  co-tenant, 
except  as  a  result  of  a  direct  agreement  to  that  effect,  or 
unless,  from  all  the  droumstances  of  the  case,  the  court  is 
satisfied  of  the  existence  of  a  mutual  understanding  between 
the  parties  that  the  services  rendered  by  one  should  be  paid 
for  by  the  others.    In  this  respect,  the  law  of  co-tenancy  is 
like  that  of  partnership.    A  partner  in  taking  care  of  and 
managing  the  property  of  the  concern  is  performing  no  more 
than  his  duty,  and  is  therefore  entitled  to  no  compensation 
from  his  partners."    And  the  exception  to  this  rule  is  where 
one  co-tenant  performs  services  which  neither  the  law  nor  his 
partnership  obligations  nor  the  relation  of  co-tenancy  imposed 
upon  him:  FMer  ▼.  FuUer,  23  Fla.  2S6;  Lewi$  v.  Moffett,  11 
IlL  892;  L$pi  v.  Kerriek^  18  Iowa,  844;  and  se«  numerous 
cases  cited  in  Freeman  on  Cotenancy,  sec.  260.    These  items 
should  not  be  governed  by  the  law  relating  to  the  services 
performed  by  a  partner  after  the  dissolution  of  a  firm.     Ap- 
plying the  rule  above  stated  to  the  items  under  consideration, 
it  is  dear  that  the  defendant  should  be  allowed  the  item  for 
superintending  the  construction  of  Riverside.    It  was  agreed 
that  he  should  perform  the  services,  and  that  the  orator 
should  do  what  was  right  about  it;  it  must  have  been  the  mu- 
tual understanding  of  the  parties  that  the  defendant  should  be 
paid,  and  the  master  properly  allowed  the  item.    It  is  equally 
as  dear  that  the  items  for  the  care  of  Riverside  and  the 
Brigham  notes  should    be   disallowed.     The   orator   never 
agreed  to  pay  for  the  services,  and  the  defendant  performed 
none  except  such  as  were  required  of  him  as  a  co-tenant;  ren- 
dered none  except  such  as  were  imposed  upon  him  by  law; 
such  as  renting  the  property,  looking  after  the  repairs,  collect- 
ing the  rents,  notes,  and  other  like  duties. 

5.  The  orator  never  paid  the  item  of  fifty  dollars  charged 
by  him  for  expenses,  on  the  occasion  of  an  interview  with 
Smith  Bly  in  the  aij  of  New  York.  The  master  properly 
disallowed  it. 

No  other  questions  are  insisted  upon  by  the  parties.    The 
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(vrator,  therefore,  is  entitled  to  a  decree  that,  upon  payment 
by  the  defendant  of  the  sum  of  $1,559.97,  with  interest  since 
the  second  Tuesday  in  September,  1886,  within  such  time  as 
may  be  fixed  by  the  chancellor,  the  orator  shall  convey  to 
the  defendant,  firee  from  encumbrance,  an  undivided  half  of 
the  Riverside  property,  described  in  the  bill,  and  in  default 
of  such  payment,  the  orator  to  have  a  decree  according  to  the 
prayer  of  the  bilL 
Decree  reversed,  and  cause  remanded,  with  mandate. 


PaboIi  TssHMOinr  to  Vabt  CoNTRAon.  -^  As  to  when  oral  flividnioo 
bo  admittod  of  oontemporaooooa  agreements  made  when  a  oontraot  was  ro- 
dooed  to  writing:  Note  to  SuUkan  ▼.  Lear,  11  Am.  St.  Bop.  894;  note  to 
Appeal  ^CfanmaU  0k.  ilL  J2.  Ob.,  11  Id.  803;  S94;  note  toPaAnsrv.  FarreO, 
tmie,  pp.  711;  714 

Paktiismbip.  —  A  surviving  partner  is  not  ordinarily  entitled  to  compen- 
sation for  his  ssrrioes  in  winding  np  the  affiura  of  the  partnership:  Note  to 
ShkidB  V.  FtOkr.  66  Am.  Deo.  901;  Brawn  v.  MeFarkmd,  41  Pa.  St  129;  80 
Am.  Doo.  668;  B4Mrrp  v.  Jimea,  11  Heisk.  206;  27  Am.  Rep.  742.  Bat  in 
Robkmm  v.  8inmom$,  146  Bfass.  167,  4  Am.  St  B^ep.  299,  it  was  held  that  a 
snrviTing  partnor  was  entitled  to  oompensation  for  his  skill  and  serrioeo  oat 
of  the  profits  earned  hy  his  dscsased  partner's  capital,  which  ho  continnes  to 
nse  in  the  business,  with  consent  of  all  the  heirs,  in  good  faith,  and  with  doo 
regard  to  the  intorsots  of  all  oonconiod. 

Oo-TEKAKCT.  —  AmmmptU  cannot  be  maintained  by  one  tenant  against  his 
oo-tsnants  to  reoovor  for  ionriees  rendered  by  him  with  respect  to  tho  oosii- 
propsrtys  AmOtoii  v.  CMm^  28  Md.  630;  92  Am.  Doa  794. 


GoMMBBOiAL  TThion  Tblboraph  Gompant  V.  Nbw 
England  Tblbphonh  and  Telegraph  Company. 

(il  Vbbmoitt.  Ml.] 

TaLMnomu  OoiirAiini  abb  Oommok  Cabbubs  ov  Spxbob  von  Hisi»  and 
bonnd  to  serro  all  persons  and  corporations  alike^  npon  their  tender  of 
oqnal  pay  for  oqnal  servioe^  and  compliance  with  the  company's  reason- 
able mles  and  regulations,  notwithstanding  an  agreement  between  them 
and  the  patentee  and  licensor  that  the  nse  of  the  telephone  is  to  be  re- 
stricted to  a  portion  of  the  pnblic. 

OunmAOr  BssTRioniro  Usb  ov  Tslkphonb  Void.  —  A  contract  between  tho 
patentee  and  licensor  of  tho  telephone  and  telephone  companies  restriot- 
ing  tho  nse  thereof  to  certain  portions  of  the  public  is  void. 

Pbtitior  in  mafidamu$  upon  an  agreed  statement  of  facta. 

Wilmm  and  HaU^  for  the  relator. 

Wale$  and  Wale$^  for  the  defendant 

Ttlbr,  J.    This  case  was  heard  on  the  bill,  answeri  and  aa 
agreed  statement  of  facta. 
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The  relator  and  the  defeodani  are  corporations  chartered 
and  existing  under  the  laws  ctf  the  state  of  New  Y(nL  The 
former,  as  a  telegraph  company  since  January,  1887,  and  tfie 
latter,  as  a  telephone  company  since  January,  1886,  turn  been 
doing  business  in  this  state  in  compliance  with  its  laws,  with 
oflSoes  in  the  town  of  Rutland.  The  defendant,  for  certain 
fixed  and  uniform  prices,  had  placed  its  telephones  in  public 
and  private  buildings  and  places  of  business  in  said  town, 
and  connected  them  with  its  central  office.  It  had  also  con- 
nected the  Western  Union  Telegraph  Company  with  its  cen- 
tral office,  so  that  the  latter  company  and  its  patrons,  at  the 
date  of  this  petition,  enjoyed  all  the  privileges  and  profits  to 
be  derived  from  such  connection.  In  February,  1888,  the 
relator  requested  the  defendant  to  place  a  telephone  in  its 
office  in  Rutland,  and  connect  the  same  with  its  central  office, 
and  to  grant  to  the  relator  and  its  patrons  the  privileges  ac- 
corded to  others,  tendered  to  the  defendant  payment  for  such 
use  and  service,  and  offered  to  comply  with  all  reasonable 
rules  and  regulations  of  the  defendant  company.  The  latter 
refused  this  request,  for  the  reasons  stated  in  its  answer,  and 
specifically  set  forth  in  the  exhibits  A  and  B,  except  on  the 
conditions  mentioned  in  exhibit  B. 

The  defendant  is  the  licensee,  by  contract  A,  of  the  Ameri- 
can Bell  Telephone  Company,  a  corporation  created  by  and 
existing  under  the  laws  of  Massachusetts.  It  is  provided  in 
said  contract  that  no  office  or  line  of  the  defendant  can  be 
connected  with  any  telegraph-wire  except  by  lines  of  the 
licensor  or  parties  specially  designated  by  it  for  this  purpose, 
and  that  no  telegraph  company,  unless  specially  permitted  by 
the  licensor,  can  be  a  subscriber  of  the  defendant,  and  so  en- 
titled to  the  use  of  its  telephone;  that  the  licensor,  in  and 
by  said  contract,  reserved  to  itself  the  exclusive  right  to  build 
and  to  have  built  all  lines  connecting  the  various  offices  of  the 
defendant  with  telegraph  offices,  and  the  right  to  operate  such 
connecting  lines,  and  further  reserved  the  title  and  ownership 
of  all  lines  which  should  be  built  connecting  the  offices  of  said 
company  with  telegraph  offices. 

The  contract  further  provides  that  in  case  of  violation  by 
the  defendant  of  any  of  its  terms  and  conditions,  such  viola- 
tion shall,  in  the  election  of  the  licensor,  after  certain  pre- 
scribed notice,  work  a  forfeiture  of  all  its  rights  under  the 
eontracti  and  subject  the  defendant  to  other  serious  loss  and 
damage.    The  defendant  claims  in  the  answer  that  it  is  legally 
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prevented  and  restrained  from  connecting  any  of  ite  ofBoee 
with  any  telegraph  company's  office,  and  from  allowing  any 
telegraph  company  to  become  one  of  its  sabscribers,  except  by 
and  with  the  special  permission  of  the  American  Bell  Tele- 
phone Company,  its  licensor,  and  that  such  permission,  in 
this  case,  has  not  been  given. 

Said  exhibit  B  contains  the  restriction  that  "  they  are  not 
to  be  used  for  any  toll  or  consideration  to  be  paid  by  any  per* 
son  other  than  the  subscriber,  nor  for  furnishing  any  part  of 
the  work  of  collecting,  transmitting,  or  delivering  any  message 
in  respect  of  which  any  toll  or  consideration  has  been  or  is  to 
be  paid  to  any  party  other  than  the  exchange,  nor  for  trans- 
mitting  market  quotations  or  news  for  sale,  publication,  or 
distribution,  nor  for  calling  messengers,  except  from  the  cen- 
tral office,  nor  for  performing  any  other  service  in  competition 
with  service  which  the  exchange  may  undertake  to  perform." 

The  Western  Union  Telegraph  Company's  office  in  Rutland, 
by  an  arrangement  with  the  respondent  and  the  American 
Bell  Telephone  Company,  is  furnished  with  a  telephone,  and 
connected  with  the  central  telephone  and  connecting  lines,  for 
the  purpose  of  transmitting  and  delivering  telegraph  messages 
from  the  subscribers  and  other  customers  of  the  exchange  at 
Rutland  to  the  Western  Union  Telegraph  Company,  and  trans- 
mitting messages  from  the  latter  company  to  such  subscribers 
and  customers  for  the  consideration  of  two  cents  for  each  mes- 
sage so  delivered  by  telephone.  The  Western  Union  Telegraph 
Company  pays  the  respondent  two  cents  for  each  message,  and 
the  American  Bell  Telephone  Company  fifteen  per  cent  on  all 
the  tolls  received  for  transmitting  such  messages  over  the  lines 
of  said  Western  Union  Telegraph  Company,  of  which  fifteen 
per  cent  the  respondent  is  to  receive  fifty  per  cent. 

The  relator  claims  that  the  defendant,  having  come  into  this 
state,  and  established  a  telephone  system  under  our  laws, 
erected  its  lines  and  a  central  office  in  Rutland,  has  become  a 
public  servant,  a  common  carrier  of  speech  for  hire,  and  is  bound 
to  serve  all  persons  and  corporations  alike  upon  their  tender 
of  equal  pay  for  equal  service,  and  a  compliance  with  the  de- 
fendant's rules  and  regulations.  On  the  other  hand,  the  de- 
fendant claims  that  its  powers  are  restricted  by  the  terms  of 
its  license;  that  its  licensor,  being  the  exclusive  owner  of  its 
patents  and  property,  had  a  right  to  grant  to  the  defendant 
such  limited  use  thereof  as  it  pleased.  The  question  here  pre 
sented  is  not  a  new  one.    Counsel  for  the  respective  parties 
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haft,  with  great  diligenoe  and  fairnM8,  broaght  together  in 
their  briefii  all  the  decided  caaes  in  this  country  that  can  throw 
light  on  the  subject 

The  principle  ccmtended  for  bj  the  relator  has  frequently 
been  applied  to  railroads  and  other  carriers  of  persons  and 
freight  It  was  held  in  Bennett  ▼.  DtUton,  10  N.  H.  481,  that 
the  proprietors  of  a  stage-coach,  who  hold  tberoselves  out  as 
common  carriers  of  passengers,  are  bound  to  receive  all  who 
require  a  passage,  so  long  as  they  have  room,  and  there  is  no 
legal  excuse  for  a  refrisal,  and  it  is  not  a  lawful  excuse  that 
they  run  their  coach  in  connection  with  another  coach  which 
extends  the  line  to  a  certain  place,  and  have  agreed  with  the 
proprietor  of  such  other  coach  not  to  receive  passengers  who 
oome  from  that  place  on  certain  days,  unless  they  come  in  his 
coach. 

In  the  case  of  New  Eng.  Exp.  Co.  v.  Maine  Cent.  R.  R.  Co.f 
67  Me.  188,  2  Am.  Rep.  81,  the  defendant  let  to  the  Eastern 
Express  Company,  for  four  years,  the  exclusive  use  of  a  cer- 
tain separate  apartment  in  a  car  attached  to  each  of  its  pas- 
senger trains  for  the  purpose  of  transporting  the  express 
company's  messenger  and  merchandise,  and  agreed  that  it 
would  not,  during  the  continuance  of  such  contract,  let  any 
space  in  any  car  on  its  passenger  trains  to  any  other  express 
carrier,  and  the  defendant,  before  the  expiration  of  such  con- 
tract, but  after  reasonable  notice,  refused  to  receive  upon  any 
terms  from  the  New  England  Express  Company  such  pack- 
ages as  are  usually  carried  by  express  companies  to  be  trans' 
ported  by  its  passenger  trains.  It  was  held  that  ^^common  car^ 
riers  are  bound  to  carry  indifferently,  within  the  usual  range  of 
their  business,  for  a  reasonable  compensi^tion,  all  freight  offered 
and  all  passengers  who  may  apply.  For  similar  equal  servioes 
they  are  entitled  to  the  same  compensation.  All  applying  have 
an  equal  right  to  be  transported,  or  to  have  their  freight  trans- 
ported, in  the  order  of  their  application.  ....  The  very  defini- 
tion of  a  common  carrier  excludes  the  idea  of  the  right  to  grant 
monopolies  or  to  give  special  and  unequal  preferences.  Itimplies 
indifference  as  to  whom  they  may  serve,  and  an  equal  readi- 
ness to  serve  aU  who  may  apply They  cannot,  having 

the  means  of  transporting  all,  select  from  those  who  may  ap- 
ply some  whom  they  will,  and  reject  others  whom  they  can, 
but  wiU  not,  carry.  They  cannot  rightfully  confer  a  monopoly 
upon  individuals  or  corporations."  See  also  Sandfferd  y.  Colo- 
vnsea  R.R.Oo^2i  Pa.  St  878;  64  Am.  Dec  667. 
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In  the  case  of  Southern  Exp.  Co.  v.  Memphu  etc.  R.  JB.  Co., 
8  Fed.  Rep.  799,  the  complainant,  an  express  company,  bad 
been  for  many  years  engaged  in  carrying  on  an  express  busi- 
ness over  the  defendant's  railroad.  No  written  contract  waq 
ever  entered  into  between  the  parties,  but  the  business  was 
carried  on  without  objection,  and  upon  terms  mutually  satis- 
factory, until  some  time  in  the  year  1880,  when  the  defendant 
asserted  its  own  right  to  transact  all  the  express  business  upon 
its  line,  and  attempted  to  eject  the  complainant  therefrom. 
Upon  the  application  of  complainant,  a  temporary  injunction 
was  granted,  and  upon  a  motion  to  dissolve  the  same,  McCrary, 
J.,  said  that  it  was  the  duty  of  the  defendant,  as  a  public  ser- 
vant, to  receive  and  carry  goods  for  all  persons  alike,  without 
injurious  discrimination  as  to  rates  or  terms;  that  railroad 
•companies  must  carry  express  packages  and  the  messenger  in 
charge  of  them  for  all  express  companies  that  apply,  on  the 
isame  terms,  unless  excused  by  the  fact  that  so  many  apply  it 
is  impossible  to  accommodate  all. 

The  same  was  held  in  Samuel  v.  Louisville  &  N.  R.  R0Co,^ 
SI  Fed.  Rep.  57,  were  defendant  discriminated  against  one  of 
two  rival  lines  of  steamboats  by  charging  it  fifty  cents  a  hun- 
dred more  for  freight  than  the  other.  Also,  where  a  railroad 
•company  has  established  commutation  rates  for  a  particular 
locality  and  sold  commutation  tickets  thereat  to  the  public, 
the  refusal  of  such  a  ticket  to  a  particular  individual,  under 
the  same  circumstances  and  upon  the  same  conditions  as  such 
tickets  are  sold  to  the  rest  of  tiie  public,  is  an  unjust  discrimi- 
nation against  him,  and  a  violation  of  the  principles  of  equality 
which  the  company  is  bound  to  observe  in  the  conduct  of  its 
business:  Atwater  v.  Del.^  Lack,^  &  Wed.  R.  R.  Co,,  4  East.  Rep. 
186.  In  McCoy  v.  C,  /.,  St.  X.,  &  C.  R.  R.  Co.,  22  Am.  Law  Reg. 
725,  13  Fed.  Rep.  3,  it  was  held  thft  a  railroad  company  was 
bound  to  transport  over  its  road  and  deliver  to  all  stock-yards 
at  a  certain  point  reached  by  its  line  all  live-stock  consigned 
which  shippers  desired  to  consign  to  them,  upon  equal  terms, 
4ind  in  like  manner,  and  it  cannot  bind  itself  to  perform  this 
<luty  for  one  to  the  exclusion  of  another  and  competing  yard; 
and  in  Hays  ▼.  Pa.  R.  R.  Co.,  22  Am.  Law  Reg.  89,  Ohio, 
1883,  it  was  held  that  a  railroad,  though  owned  by  a  corpora- 
tion, is,  in  a  qualified  sense,  a  public  highway,  constructed  for 
public  uses,  and  ev^ybody  constituting  part  of  the  public,  for 
i?bose  benefit  it  was  authorized,  is  entitled  to  an  equal  and 
impartial  participation  in  the  use  of  the  facilities  it  is  capable 
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of  affording.    A  discrimination  in  the  rates  of  freight  between 
the  same  points  is  unreasonable  and  unjust. 

The  same  rule  has  been  applied  to  gas-light  companies. 
Where  a  citizen  has  made  all  necessary  preparations  to  re- 
ceiye  and  use  gas  in  his  store  or  residence  upon  the  line  of  a 
company's  pipes,  upon  his  compliance  with  the  reasonable 
terms  and  rules  of  the  company  the  latter  is  bound  to  furnish 
him  gas:  Shepard  ▼.  Milwaukee  Oob  Light  Co.^  6  Wis.  539; 
People  V.  Manhattan  Oas  Light  Co.j  45  Barb.  137. 

A  case  more  directly  in  point  is  that  of  Friedman  t.  Gold 
and  Stock  Tel.  Co.,  32  Hun,  4,  where  a  suit  was  brought  to  re- 
strain the  removal  of  two  instruments  in  plaintiff's  place  of 
business.  It  was  held  that  the  defendant,  being  a  public  cor- 
poration, could  n)nke  no  distinction  in  respect  to  persons  who 
wish  to  partake  of  the  privileges  which  it  was  created  to  fur- 
nish, but  owed  the  duty  impartially  to  grant  to  all,  who  com- 
plied with  its  rules,  the  privileges  furnished.  See  also  Smith 
V.  Gold  and  Stock  TeL  Co.,  42  Id.  454,  which  was  a  suit 
brot%ht  to  restrain  the  removal  of  "a  ticker,"  or  reporting 
instrument,  maintained  and  operated  by  the  defendant,  and 
from  doing  or  failing  to  do  any  act  which  would  in  any  way 
interfere  with  the  receipt  by  the  plaintiff  of  the  quotations  of 
the  New  York  Stock  Exchange.  The  court  in  commenting 
upon  the  obligations  of  corporations  to  the  public  said:  "These 
obligations  do  not  rest  on  contract,  but  on  the  ground  that 
when  one  is  engaged  in  a  business  public  in  its  nature,  he 
must,  if  public  policy  requires,  serve  the  public  impartially." 

The  case  of  State  ex  rel.  Am.  Union  Telegraph  Co.  ▼.  Bell 
Telephone  Co.  of  Mo,y  22  Alb.  L.  J.  363,  was  an  application  for 
mandamus  to  compel  the  defendant  to  connect  the  plaintiff's 
office  with  its  wires,  and  give  it  the  use  of  telephonic  facilities. 
The  defendant  contended  that  it  could  not  be  compelled  to  do 
so,  because  by  the  terms  of  its  license  from  the  patentee  of  the 
invention  it  was  forbidden  to  connect  with  any  telegraph 
office  or  permit  any  telegraph  company  to  become  one  of  its 
subscribers.  Thayer,  J.,  said:  "In  my  judgment,  this  clause 
of  the  contract  is  indefensible  when  called  in  question  by  any 
person  or  corporation  injuriously  affected  thereby.  In  so  far 
as  the  contract  between  the  respondent  and  the  patentee  com- 
pels the  former  to  discriminate  against  one  class  of  its  would- 
be  customers,  and  to  deny  them  the  same  privileges  and  service 
which  it  accords  to  others,  the  contract  f&  invalid.  It  is  not 
possible  to  admit  the  principle  that  a  railroad,  telegraph,  or 
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telephone  company  may  avoid  the  performance  of  any  part  of 
the  paramount  duty  they  owe  to  the  entire  public,  by  contract 
obligationB  which  tiiey  may  enter  into,  even  with  the  patentee 
.of  an  invention." 

In  Lau%8viUe  Transfer  Co.  v.  American  DUtrict  Tel.  Co.j  24 
Alb.  L.  J.  283,  the  plaintiff  was  a  proprietor  of  public  om- 
nibuses and  carriages,  and  the  defendant  was  a  telephone 
company  and  also  proprietor  of  public  carriages.  Upon  an 
application  by  plaintiff  for  an  injunction  to  restrain  the  de- 
fendant from  removing  its  telephone  from  the  plaintiff's  office, 
and  from  refusing  to  transact  its  (plaintiff's)  telephone  busi- 
ness, pursuant  to  contract,  the  defendant  insisted  that  a  mere 
rival  in  one  branch  of  its  business  could  not  force  it  to  afford 
it  facilities  which  it  had  provided  for  another  branch  of  its 
business.  The  court  said:  *'The  real  contention  between 
the  plaintiff  and  defendant  is  confined  to  their  carriage  and 
coup^  service,  the  defendant  insisting  that,  as  against  the 
plaintiff,  a  rival  in  that  business,  it  has  the  right  to  a  monop- 
oly in  the  use  of  its  own  telephone  methods  of  communicating 
and  receiving  orders  for  coupes;  that  a  mere  rival  in  one 
branch  of  its  business  cannot  force  it  to  afford  it  the  facilities 
which  it  has  provided  for  another  branch  of  its  business; 
.  .  •  •  that  defendant  is  engaged  in  two  distinct  employments, 
— one  in  operating  a  telephone  exchange,  and  the  other  in 
operating  a  carriage  or  coupe  service.  Plaintiff  and  defend- 
ant are  not  rivals  in  the  former  business,  and  as  to  that  part 
of  defendant's  business,  it  occupies  the  same  position  toward 
the  plaintiff  that  it  does  toward  the  rest  of  the  public;  that 
defendant  is  a  quasi  public  servant,  and,  as  such,  is  bound  to 
serve  the  general  public,  including  plaintiff,  on  reasonable 
terms,  with  impartiality;  that  defendant  is  governed  by  the 
principles  of  the  law  of  common  carrier."  In  Chesapeake  etc. 
Td.  Co.  V.  Baltimore  etc.  Tel.  Co.^  66  Md.  899,  59  Am.  Rep. 
167,  the  court,  holding  the  same  view,  said:  ^'The  telegraph 
and  telephone  are  important  instruments  of  commerce,  and 
their  service  as  such  has  become  indispensable  to  the  com- 
mercial public.  They  are  public  vehicles  of  intelligence,  and 
they  who  own  or  control  them  can  no  more  refuse  to  perform 
impartially  the  functions  that  they  have  assumed  to  discharge 
than  a  railway  company,  as  a  common  carrier,  can  rightfully 

refuse  to  perform  its  duty  to  the  public They  have  no 

power  to  discriminate,  and  while  offering  readily  to  serve  some 
refuse  to  serve  others." 
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A  recent  case,  and  one  relied  upon  by  the  relator's  oonnBel, 
b  that  of  the  Baltimore  etc.  Telegraph  Co.  ▼.  Bell  Telephone 
Co.^  24  Am.  Law  Reg.  573,  which  arose  upon  a  state  of  facts 
nearly  identical  with  those  in  the  case  at  bar.  Brewer,  J.,  in 
giving  the  opinion  of  the  court,  from  which  Treat,  J.,  dissented, 
said: — 

**Now,  the  question  is,  whether  the  court  can  compel  this 
defendant,  doing  the  telephone  business  of  this  city,  to  estab- 
lish communication  with  any  other  individual  or  company 
than  that  permitted  by  its  license  from  the  patentee.  I  be- 
lieve fully  in  the  sacredness  of  property;  but  I  think  all 
property  stands  upon  an  equal  basis,  whether  that  property 
consists  of  gold  dollars  in  your  pocket,  real  estate,  or  the 
ownership  of  a  patent.  There  is  no  peculiar  sanctity  hover- 
ing over  or  attaching  to  the  ownership  of  a  patent.  It  is  sim- 
ply a  property  right  to  be  protected  as  such.  Starting  firom 
that  as  a  basis,  while  every  property  owner  may  determine  for 
himself  to  what  he  will  devote  his  property,  yet  the  moment 
he  puts  that  property  into  what  I  may,  for  lack  of  a  better 
expression,  define  as  the  channels  of  commerce,  that  moment 
he  subjects  that  property  to  the  laws  whicli  control  commer- 
cial transactions 

'*A  telephonic  system  is  simply  a  system  for  the  transmis- 
sion of.  intelligence  and  news.  It  is,  perhaps,  in  a  limited 
sense,  and  yet  in  a  strict  sense,  a  common  carrier.  It  must 
be  equal  in  its  dealings  with  all.  It  may  not  say  to  the  law- 
yers of  St.  Louis,  'My  license  is  to  establish  a  telephonic  sys- 
tem open  to  the  doctors  and  the  merchants,  but  shutting  out 
you,  gentlemen  of  the  bar.'  The  moment  it  establishes  a  tele- 
phonic system  here,  it  is  bound  to  deal  equally  with  all  citi- 
zens in  every  department  of  business;  and  the  moment  it 
opened  its  telephonic  system  to  one  telegraph  company,  that 
moment  it  puts  itself  in  a  position  where  it  was  bound  to  open 
its  system  to  any  other  telegraph  company  tendering  equal 
pay  for  equal  service. 

**So  my  conclusion  is,  that,  notwithstanding  the  terms  of 
this  license,  which  seemed  to  inhibit  it  from  dealing  with  or 
giving  its  telephonic  privileges  to  any  other  telegraph  com- 
pany than  the  Western  Union,  the  moment  it  established  its 
telephonic  system  here,  that  moment  it  compelled  itself  to 
respond  to  the  demands  of  any  telegraph  company  or  any  in- 
dividual in  the  city  tendering  to  it  equal  pay  for  equal  privi- 
leges.   The  application  for  mandamua  will  be  sustained." 
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The  supreme  court  of  Nebraska  has  rendered  a  similar  de- 
cision in  State  v.  Nebraska  Telephone  Co.,  11  Neb.  126;  62  Am. 
Bep.  404.  The  same  question  was  before  the  supreme  court 
of  Pennsylvania  in  Bell  Telephone  Co.  v.  Commonwealth  of 
Pennsylvania,  7  East.  Rep.  672,  which  contains  a  full  review 
of  the  decided  cases,  and  in  which  the  same  doctrine  is  held. 
See  also  People  ex  rel  Postal  Telegraph  Cable  Co.  v.  Hudson 
River  Telegraph  Co.,  19  Abb.  N.  C.  466,  decided  in  1887. 

The  rule  of  law  recognized  in  the  foregoing  cases  does  not 
in  any  wise  conflict  with  section  4884  of  the  Revised  Statutes 
of  the  United  States,  which  in  substance  provides  that  every 
patent  shall  contain  a  grant  to  the  patentee,  his  heirs  or  as- 
LJgns,  of  the  exclusive  right  to  make,  use,  and  vend  the  inven- 
tion or  discovery  throughout  the  United  States,  nor  with  the 
decision  of  the  United  States  supreme  court  in  Oayler  v.  Wil- 
der,  51  U.  S.  478,  that  the  monopoly  of  making,  using,  and 
vending  an  invention  or  discovery,  created  by  this  statute,  is 
all  there  is  of  a  patent;  that  it  is  the  power  to  exclude  others 
from  using  the  products  of  his  labor  without  his  consent  which 
constitutes  the  whole  property  of  a  patentee.  It  is  true  that 
the  owner  may  divide  his  right,  conveying  to  one  the  right  to 
make,  to  another  the  right  to  use,  and  to  another  the  right  to 
vend;  that  be  may  limit  the  time  and  the  territory  within 
vhich  the  subject  of  his  patent  may  be  used:  Adams  v.  BurJcSj 
84  Id.  453;  MitcheU  v.  HawUy,  88  Id.  544;  Nxcke  v.  Kleinr 
kuecter,  7  Off.  Gaz.  U.  S.  Pat.  Off.  1098;  Gam^well  Fire  Alarm 
Telegraph  Co.  v.  Brooklyn^  14  Fed.  Rep.  255.  As  to  the  right 
of  the  owner  of  a  patent  to  limit  the  purpose  foe.  which  it 
may  be  used,  the  case  of  Pope  Manufacturing  Co.  v.  Owsley^ 
27  Id.  100,  is  in  point.  There  it  was  held  that  whefe  a 
license  does  not  purport  to  give  an  unlimited  right  to  the 
use  of  the  patent,  but  restricts  the  right  to  machines  of  certain 
descriptions,  when  the  licensee  makes  machines  not  in  con« 
formity  to  his  license,  but  within  the  patent,  he  not  only  vio- 
lates his  express  covenant  not  to  do  so,  but  violates  the  patent. 

These  general  principles  of  law  are  specially  applicable  to 
patents  and  patented  articles  designed  for  private  use. 

The  case  most  relied  upon  by  the  defendant  is  Amsriean 
Eapid  Telegraph  Co,  v.  Connecticstt  Telephone  Co.,  49  Conn. 
852,  44  Am.  Rep.  237,  in  which  the  facts  are  like  those  in  the 
case  at  bar.  After  stating  the  grounds  upon  which  the  appli- 
cation for  mandamus  was  claimed,  which  were  the  same  as  in 
this  case,  Pardee,  J.,  said:  '*  But  the  property  of  the  American 
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Bell  Telephone  Company  is  absolute  and  exclusiye;  it  can 
rent  or  sell  it  in  whole  or  in  part;  it  can  refdse  to  make  or 
use,  or  to  allow  any  one  else  to  make  or  use,  the  telephone  de- 
scribed in  it;  or  it  can  make  and  sell  one,  and  no  more,  and 
pat  such  restrictions  as  it  pleases  upon  the  time,  place,  and 
manner  of  using  that;  and  it  was  the  privilege  of  the  Con* 
necticut  Telephone  Company  to  purchase  from  it  even  the 
most  limited  right  to  use  one  or  more  of  its  instruments,  and 
it  is  not  within  the  power  of  the  court  either  to  enlarge  or  dis- 
criminate the  purchase."  The  learned  judge  reasons  that  the 
position  of  the  defendant,  which,  by  its  contract  with  the  licen- 
sor, has  only  a  limited  right  to  the  patent,  is  unlike  that  of 
a  railroad  company  which  undertakes  to  put  limitations  upon 
the  use  of  property  absolutely  its  own.  But  if  this  is  correct 
reasoning,  it  follows  that  the  licensor  may  discriminate  be- 
tween different  classes  of  business  men,  and  indeed  between 
different  men  of  the  same  class. 

Patents  are  property,  and  the  right  to  sell  or  lease  them  is 
subject  to  the  same  restrictions  as  other  property.  The  pat- 
entee cannot  lease  them  for  any  use  that  contravenes  princi- 
ples of  public  policy.  If  he  leases  them  for  a  public  rather 
than  an  individual  use,  he  thereby  gives  the  use  to  the  whole 
public.  In  this  case,  the  American  Bell  Telephone  Company 
might  have  licensed  its  patent  to  the  defendant  so  the  latter 
alone  could  have  used  it;  but  when  it  went  beyond  this,  and 
licensed  the  defendant  to  use  it  for  the  public,  it  in  fact  licensed 
it  for  all  who  desired  its  use  and  offered  compliance  with  rea- 
sonable c<»nditions. 

The  license,  with  the  restrictive  clause  therein,  cannot  be 
regarded  as  the  measure  of  the  defendant's  duty  to  the  public. 
On  grounds  of  public  policy,  which  controls  all  public  carriers, 
that  clause  in  the  contract  in  question  is  held  void,  so  that 
the  license  stands  precisely  as  if  the  restrictive  clause  were 
not  contained  in  it 

In  the  view  of  the  case  which  we  have  taken,  it  seems  un- 
necessary to  make  the  Bell  Telephone  Company  a  party  to 
these  proceedings. 

It  is  therefore  ordered  that  a  peremptory  mandamuB  in  the 
.usual  form  issued  out  of  this  court,  under  the  hand  and  seal 
of  the  clerk  thereof,  to  the  said  defendant,  the  New  England 
Telephone  and  Telegraph  Company,  commanding  and  requir- 
ing it,  on  payment  to  it  by  the  relator,  the  Commercial  Union 
Telegraph  Company,  of  its  usual  and  proper  charges,  and  on 
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compliance  with  its  proper  rules  and  regulations,  to  place  one 
of  its  telephone  instruments,  with  the  usual  and  proper  wires 
and  connections,  in  the  relator's  office  in  Rutland  aforesaid, 
and  to  connect  the  same  with  its  central  office  in  said  Rutland 
in  such  a  manner  that  the  relator,  its  patrons,  and  other  per- 
sons wishing  to  transact  business  with  the  relator,  may  have 
the  same  benefits  and  privileges  to  be  derived  therefrom  that 
are  accorded  to  others  who  have  and  use  the  defendant's  tele- 
phones.   

Tblbphonks.  —  Tilefhonb  CoMPAinis  ARB  Oomov  Caerubs  ofKiwb, 
and,  as  such,  sabjeot  to  regulations  requiring  them  to  oondnct  their  liusinesa 
in  a  way  conduciye  to  the  welfare  and  good  of  the  general  public:  OetUrai 
Unkm  Tel  Co.  t.  Faileif,  118  Ind.  194;  10  Am.  St.  Bep.  IH  «^d  extended 
note  on  the  *'  law  of  the  telephone  "  128-136. 


Peabody  v.  Landon. 

fSl  VxaMOKT,  818.] 

Chattel  Mortgaok  —  Power  ow  Sale.  —  A  chattel  mortgage,  duly  re- 
corded, declaring  that  the  mortgagor  may  remain  in  poMession,  and  sell 
the  mortgaged  property  as  opportunity  presents,  the  property  as  sold  to 
be  replaced  with  other  of  like  kind  and  of  sufficient  value  to  keep  the 
security  of  the  mortgagee  good,  but  not  providing  that  the  avails  of 
sales  shall  be  accounted  for  by  the  mortgagor,  is  prima  /ode  valid  as 
against  an  attaching  creditor  of  the  mortgagor. 

Chattel  Mortgaob  —  Power  ov  Sale  —  Aftbr-aoquired  Propbrtt.  —  A 
recorded  chattel  mortgage  providing  that  the  mortgagor  may  sell  the 
mortgaged  property  from  time  to  time,  replacing  that  sold  with  other  of 
like  kind  and  value,  the  substituted  property  to  be  subject  to  the  terms 
of  the  mortgage,  is  valid,  and  where  the  mortgagee  takes  possession  with 
the  consent  of  the  mortgagor,  he  can  hold  the  property,  original  and 
substituted,  as  against  a  subsequent  attaching  creditor  of  the  mortgagor. 

Tbover  for  goods.  Judgment  pro  forma  for  defendant. 
Plaintiff  excepts. 

J,  C.  Baker,  for  the  plaintiff. 

Charles  H.  Joyce,  for  the  defendant 

Ross,  J.  This  is  an  action  in  favor  of  the  plaintiff,  as  as- 
signee of  Lee  S.  Houghton,  against  the  defendant,  to  recover 
the  avails  of  goods  sold  under  a  mortgage  of  personal  prop- 
erty given  by  Houghton  to  the  defendant.  From  the  agreed 
statement  of  facts,  it  appears  that,  June  1, 1885,  the  defendant 
sold  to  Houghton  a  stock  of  goods,  and  took  Houghton's  four 
notes  in  payment  to  the  amount  of  four  thousand  dollars,  pay- 
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able  in  two,  three,  four,  and  five  years  from  date,  eecnred  by 
a  mortgage  on  the.  stock  of  goods  sold.  Hooghton  also  rented 
the  defendant's  store  in  which  to  carry  on  the  basiness.  The 
mortgage  describes  the  property  conveyed  as:  *'AI1  the  stock 
of  boots,  shoes,  rubbers,  slippers,  and  other  stock  of  like  de- 
scription now  on  hand  in  the  store,  ....  and  all  stock  of  a 
like  kind  hereafter  purchased  and  placed  in  said  store  by  me, 
and  I  hereby  agree  to  make  such  further  purchases,  and  keep 
said  stock  good  to  the  amount  of  four  thousand  dollars  from 
the  receipts  and  avails  of  the  sale  of  said  stock  hereafter  pur- 
chased in  the  usual  course  of  business.  And  I  agree  to  keep 
said  stock  insured  for  the  benefit  of  said  grantee  to  the  extent 
of  his  interest  therein."  There  is  a  further  stipulation  that  if 
said  Houghton  should  fail  to  keep  the  said  stock  up  to  or  in- 
sured for  the  required  amount,  the  defendant  might  cause  all 
the  property  to  be  sold  as  prescribed  in  the  mortgage.  Hough- 
ton went  on  selling  from  the  stock  purchased,  with  the  knowl- 
edge and  consent  of  the  defendant,  and  continued  to  make 
new  purchases,  so  as  to  keep  the  stock  up  to  the  required 
amount,  making  some  of  the  purchases  for  cash,  and  some  on 
credit,  until  December  1, 1887.  In  the  mean  time  he  had  paid 
one  year's  interest  on  the  notes,  and  one  hundred  and. thirty 
dollars  of  the  principal.  One  of  Houghton's  creditors,  hav- 
ing a  claim  against  him  for  about  fifteen  hundred  dollars, 
sued  out  a  writ  of  attachment  against  him,  and  placed  it  in 
the  hands  of  the  sheriff  for  service.  Before  this  last  was  done, 
on  the  same  day,  without  any  knowledge  of  this  creditor's 
action,  so  far  as  is  shown,  the  defendant  placed  his  mort- 
gage in  the  hands  of  a  deputy  sheriff,  with  instructions  to  take 
possession  of  the  stock  of  goods  then  on  hand,  and  sell 
the  same  under  the  terms  of  the  mortgage  agreeably  to  law. 
The  deputy  sheriff  at  once  took  peaceable  possession  of  the 
stock  of  goods,  by  the  leave  and  with  the  consent  of  Hough- 
ton, and  sold  the  goods  according  to  the  provisions  of  the 
mortgage,  and  of  the  statute.  December  3,  1887,  a  petition 
in  insolvency  was  filed  against  Houghton,  which  passed  into 
judgment  December  14,  1887,  and  the  plaintiff  was  duly  ap- 
pointed the  assignee  of  his  estate  in  insolvency,  and  demanded 
the  goods  which  the  deputy  sheriff  had  taken  possession  of. 
On  invoicing  the  goods,  it  was  ascertained  that  over  one  third 
of  the  goods  were  of  the  stock  at  the  date  of  the  mortgage,  and 
that  the  others  had  been  purchased  after  the  mortgage  was 
given,  partly  for  cash,  but  mostly  on  credit.     It  did  not  ap* 
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pear  how  many  of  the  goods  were  purchaaed  for  cash.  The 
goods  did  not  sell  for  enough,  after  deducting  the  expenses  of 
the  sale,  to  pay  the  mortgage  debt  due  the  defendant.  Until 
1878  a  mortgage  of  personal  property  was  not  provided  for  by 
the  statute  law  of  the  state.  The  present  law  was  then  passed 
authorizing  the  mortgage  of  all  such  property.  This  law  pro- 
vides that  such  mortgage  shall  not  be  valid  against  any  person 
except  the  mortgagee  and  his  representatives,  unless  posses- 
sion  of  the  property  is  delivered  to  and  retained  by  the  mort* 
gagee,  or  the  mortgage  is  recorded  as  therein  provided  by 
Revised  Laws,  section  1966.  Each  party  to  the  mortgage  is 
required  to  make  oath  that  the  debt  specified  is  a  just  debt^ 
« and  owing  from  the  mortgagor  to  the  mortgagee,  and  that  the 
mortgage  is  given  to  secure  the  payment  of  the  debt,  and  for 
no  other  purpose:  Sec.  1967.  The  statute  has  provisions 
for  recording  and  for  foreclosing  all  such  mortgages.  There  is 
no  claim  made  that  the  mortgage  was  given  for  any  other  than 
the  honest  purpose  of  securing  payment  of  the  debt  incurred 
by  Houghton  in  purchasing  the  original  stock  of  goods  of  the 
defendant.  From  the  language  of  section  1966,  it  is  apparent 
that  it  is  the  intention  of  the  legislature  to  make  the  record  of 
the  mortgage,  as  th^re  required,  a  substitute  for  taking  and 
retaining  possession  of  the  goods  conveyed  by  the  mortgage. 
The  statute  contains  well-guarded  provisions  against  the  re- 
moval of  the  goods  from  the  state,  and  against  their  sale  by 
the  mortgagor,  except  by  the  consent  of  the  mortgagee  in  writ* 
ing  indorsed  upon  the  mortgage  or  its  record.  There  is  in 
this  mortgage  no  express  authority  given  by  the  mortgagee  to 
the  mortgagor  to  sell  the  mortgaged  goods,  but  the  mortgage 
contains  an  express  provision  against  the  pledge,  sale,  or  mort- 
gage of  any  of  the  goods  mortgaged,  without  the  consent  in 
writing  of  the  holder  indorsed  thereon.  That  the  mortgagor 
shall  not  sell  without  such  consent  in  writing  of  the  holder  of 
the  mortgage  indorsed  thereon  is  in  accordance  with  the  pro- 
visions of  the  law:  Revised  Laws,  sec.  1972.  While  the 
statute  does  not  in  terms  declare  that  the  mortgagee  may,  in 
the  manner  specified,  consent  to  the  sale  of  the  mortgaged 
goods,  or  to  some  part  thereof,  and  still  hold  his  mortgage 
upon  the  unsold  goods,  such  authority  is  fairly  implied  from 
the  section  last  cited.  It  would  be  nugatory  to  provide  for  a 
sale  with  the  written  consent  of  the  holder  of  the  mortgage,  if 
the  giving  of  such  consent  discharged,  ipso  facto^  the  mortgage, 
or  rendered  it  invalid  in  the  hands  of  the  holder.    The  mort- 
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l^age  was  duly  recorded,  and  the  deputy  sheriff  proceeded  duly 
in  the  sale  of  the  goods.  By  the  stipulation  of  the  parties  it 
is  agreed  that  the  court  shall  determine  their  rights  in  accord- 
ance with  law,  regardless  of  the  form  of  action  and  pleadings. 

On  this  state  of  facts,  and  of  the  statute  law  governing  the 
execution -of  mortgages  of  personal  property,  the  plaintiff  makes 
several  contentions. 

1.  He  contends  that  the  consent  of  the  defendant  to  the  sale 
of  the  goods  by  Houghton,  without  accounting  to  him  for  the 
avails  of  the  sale,  whether  that  consent  is  contained  in  the 
mortgage,  by  express  terms  or  by  implication,  or  was  given  by 
indorsement  upon  the  mortgage  in  writing,  or  its  record,  as 
provided  by  the  statute,  rendered  the  mortgage,  per  m,  fraud u-. 
lent  and  void.  In  support  of  this  contention  he  cites  cases 
from  several  of  the  states,  and  one  from  the  United  States  su- 
preme court.  All  the  cases  so  cited,  and  many  more,  with  a 
general  review  of  the  law  and  decisions  of  courts  of  final  resort, 
with  the  reasons  in  support  of  and  against  such  contention, 
may  be  found  in  Pierce's  work  on  mortgages  of  merchandise, 
published  in  1884,  and  in  Jones  on  Chattel  Mortgages,  second 
edition.  The  decisions  in  this  country  are  quite  numerous 
and  conflicting.  It  would  be  needless  t6  review  the  decisions 
after  the  careful  and  exhaustive  work  of  these  emiuent  law- 
writers.  The  most  that  we  shall  attempt  will  be  to  state  briefly 
the  results  arrived  at  by  each,  and,  as  the  question  is  for  the 
first  time  presented  to  the  consideration  of  this  court,  the  rea- 
sons for  the  decision  we  have  arrived  at. 

Mr.  Pierce  claims  that  the  balance  of  authority  in  both  state 
and  national  courts,  as  well  as  of  reason  and  principle,  is  in 
favor  of  holding  such  mortgages  fraudulent  per  m,  and  void. 
The  foundation  for  this  holding  is  found  by  the  writer,  and  by 
the  decisions  adopting  and  enforcing  it,  in  Twyne^a  Case^S  Coke, 
80.  In  that  now  celebrated  case,  Pierce  was  indebted  to  Twyne 
in  four  hundred  pounds,  and  to  C.  in  two  hundred  pounds. 
C.  commenced  an  action  op  his  debt.  Pending  this  action. 
Pierce,  who  was  possessed  of  goods  and  chattels  to  the  value 
of  three  hundred  pounds,  in  secret  made  a  deed  of  all  his  goods 
and  chattels  to  Twyne,  in  satisfaction  of  his  debt,  and  yet  con- 
•  tinned  in  possession  of  the  same,  sold  some  of  them,  and 
^narked  the  sheep  with  his  own  name.  The  deed  to  Twyne 
was  held  void,  notwithstanding  it  was  made  for  full  consid- 
'eration.  The  decision  is  based  on  the  six  resolutions  promul- 
>gated  by  the  court:  I,  That  the  deed  had  the  marks  of  fraud. 
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tQ  that  it  was  general,  not  excepting  apparel,  or  anything  of 
oeceBsity;  2.  The  donor  continued  in  possession;  8.  It  was 
made  in  secret;  4.  It  was  made  pending  the  suit;  5.  There 
was  a  trust  between  the  parties,  for  the  donor  was  in  posses- 
sion, and  used  them;  6.  It  was  contained  in  the  deed  that  it 
was  an  honest  and  true  transaction, — an  unusual  statement  lo 
be  inserted. 

The  court  conclude,  for  these  six  reasons,  that  the  deed  wos 
fraudulent  and  void. 

It  is  apparent  that  too  much  prominence  has  been  given  by 
certain  courts  to  some  one  of  these  reasons  as  the  controlling 
element  of  fraud  in  the  sale  or  conveyance  of  personal  prop- 
erty. It  has  been  and  is  still  held  by  this  court  that  against 
attachment  creditors,  or  bona  fide  purchasers,  for  value  paid, 
without  notice,  a  sale  of  personal  property,  unaccompanied  by 
delivery  and  change  of  possession,  is  only  valid  between  the 
parties;  that  to  allow  the  vendor  to  retain  possession  gives 
him  a  false  credit,  and  renders  the  sale  invalid  when  attacked 
by  an  attaching  creditor,  or  a  bona  fide  purchaser,  for  value 
paid,  as  against  public  policy.  This  doctrine  has  been  drawn 
from  that  decision  in  only  a  few  of  the  jurisdictions  which 
have  adopted  its  principles.  The  great  majority  of  courts  of 
final  resort  which  adopt  the  principles  of  that  decision  hold 
that  the  retention  of  possession  is  only  evidence  bearing  on 
the  question  whether  the  sale  is  fraudulent  and  void;  that  in- 
asmuch as  possession  usually  accompanies  the  ownership  of 
this  class  of  property,  such  possession  is  prima  facie  evidence 
of  such  ownership,  and  if  the  property  is  found  in  the  posses- 
sion of  a  debtor,  the  creditor  or  purchaser  without  notice  to 
the  contrary  has  a  right  to  assume  that  the  debtor  or  vendor 
owns  the  property,  and  so  the  purchaser  who  has  left  such 
property  in  the  possession  of  the  vendor  takes  upon  himself 
the  burden  to  rebut  this  presumption  of  ownership.  Because 
of  the  extreme  view  of  this  court  in  regard  to  the  effect  of  the 
want  of  a  change  of  possession,  Mr.  Pierce  is  inclined  to  count 
this  state  as  favoring  his  views  in  regard  to  the  effect  of  the 
Twyne  case  upon  the  validity  of  mortgages  of  personal  prop- 
erty, when  the  possession  is  retained  by  the  mortgagee,  and 
the  mortgagor  has  given  him  the  power  to  sell  the  mortgaged 
property,  either  in  the  mortgage  or  otherwise.  He  admits  that 
the  retention  of  possession  of  the  property  is  only  evidence 
of  fraud  in  the  mortgage,  in  that  it  furnished  a  convenient 
opportunity  for  the  mortgagor  to  use  the  property  for  his  own 
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benefit  But  thiiv  writer  insists  that  when,  besides  posses- 
sion of  the  property  in  the  mortgagor,  power  is  conferred 
upon  him  by  the  terms  of  the  mortgage,  or  otherwise,  to  sell 
the  property  in  his  own  name,  and  not  as  the  agent,  and  on 
accoant  of  the  mortgage,  the  mortgage  is  fraudulent  per  m, 
and  void;  and  that  it  is  the  duty  of  the  court  to  declare  it  void. 
He,  with  much  reason  and  citation  of  authorities,  contends  that 
the  determinative  element  of  fraud  contained  in  the  six  resolu- 
tions in  Tivyru*8  Case^  atfpra,  was  vesting  the  proper  title  to  the 
property  in  Twyne,  while  the  possession  and  beneficial  use  of 
the  property  remained  in  its  debtor;  that  the  covering  of  the 
title  by  Twyne,  through  the  deed,  while  the  beneficial  use  of 
the  property  and  the  avails  to  be  derived  from  its  sale  by  the 
agreement,  though  secret,  belonged  to  the  debtor,  made  the 
transaction  fraudulent  per  ae,  or  such  that  it  would  necessarily 
hinder  and  delay  creditors  in  the  collection  of  their  debts; 
that  such  conveyances  are  necessarily  vicious  and  against 
public  policy.  There  is  much  force  in  this  contention  if  the 
power  of  the  sale  is  general,  or  such  that  the  mortgagor  may 
both  sell  and  use  for  his  own  benefit  the  whole  property  cov- 
ered by  the  mortgage  by  a  single  transaction.  Mr.  Jones 
admits  as  much,  but  contends  that  the  power  of  sale  from  a 
stock  of  goods,  in  the  usual  course  of  business,  under  an  ex- 
press stipulation  to  maintain  the  stock  at  a  fixed  value  or 
more,  does  not  authorize  a  sale  of  the  whole  stock  by  a  single 
transaction,  and  that  a  deed  sccompanied  with  such  a  power 
is  not  per  se  fraudulent,  and  the  court  have  no  right  to  pro- 
nounce it  fraudulent.  We  think  there  is  much  force  in  this 
contention  by  Mr.  Jones.  The  power  of  sale,  in  such  a  case, 
is  limited  by  the  stipulation  to  keep  the  stock  of  fixed  value. 
Both  these  writers  admit  that  most  of  the  statutes  authorizing 
mortgages  of  chattels  make  the  record  equivalent  to  a  change 
and  retention  of  possession  by  the  mortgagee.  The  record  of 
the  mortgage  gives  publicity  to  the  transaction,  and  furnishes 
a  place  where  all  dealers  with  the  mortgagor  may  learn  its 
exact  terms  and  provisions,  and  is  constructive  notice  ta 
them,  at  least  of  its  terms  and  provisions.  If  they  trust  him 
thereafter,  legally,  they  do  it  understandingly.  If  such  mort* 
gages,  with  such  a  power  of  sale,  contain,  in  some  sense,  a 
trust  beneficial  to  the  mortgagor,  the  record  legally  removes 
its  secrecy.  Such  mortgages,  if  accompanied  with  a  power  of 
sale  of  all  the  property  by  a  single  transaction  by  the  mortga- 
gor, without  accountability  to  the  mortgagee  for  the  avails,  ace 
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not  always  nugatory  in  the  eense  that  they  furnish  no  security 
for  the  payment  of  the  mortgagee's  debt.  While  the  mort- 
gagee has  to  trust  largely  to  the  honesty  and  good  faith  of  the 
mortgagor  in  such  a  case,  he  does  not  always  trust  in  vain; 
neither  is  such  a  mortgage  always  or  generally  the  result  of 
a  fraudulent  intent  between  the  parties.  For  this  reason,  Mr. 
Jones  contends  that,  to  avoid  such  mortgages,  the  fraudulent 
intent  ^ould  always  be  established  as  a  fact,  and  that  the 
mortgage  and  its  conditions,  or  the  power  of  sale  conferred 
aliundej  are  to  be  considered  in  determining  the  intent  of  the 
parties.  In  most  of  the  jurisdictions  where  this  question  has 
been  passed  upon,  it  is  held  that  such  a  mortgage,  with  such 
a  general  power  of  sale,  is  valid,  if  the  mortgagor  is  required 
by  the  terms  of  the  mortgage  to  account  to  the  mortgagee  for 
the  avails  of  the  sale.  It  is  to  be  observed  that  the  mortgagee, 
in  such  a  case,  places  the  avails  of  the  sale  wholly  within  the 
power  of  the  mortgagor,  and  must  trust  him,  to  a  greater  or 
less  extent,  to  pay  them  over  on  the  debt  secured.  Yet,  with 
the  general  power  of  sale,  the  parties,  when  the  mortgage  is 
made  honestly,  intend  the  property  conditionally  conveyed 
as  security  for  the  paymept  of  the  debt,  and  use  it  for  that 
purpose.  There  is  no  question  in  regard  to  the  validity  of 
such  mortgages  between  the  parties.  It  is  contended  that 
they  should  not  be  held  fraudulent  per  se^  and  void,  because 
such  mortgages  furnish  a  convenient  opportunity  to  cover  the 
property  away  from  the  other  creditors  for  the  benefit  of  the 
mortgagor,  when  they  may  be  honestly  intended  and  used 
to  secure  the  payment  of  the  mortgagee's  debt  in  the  most 
economical,  and  in  such  an  inexpensive,  manner  as  to  save 
something  for  the  other  creditors,  or  at  least  for  the  mortga- 
gor. It  seems  to  us  that,  so  far  as  controlled  by  public  policy, 
the  question  is  for  the  legislature  rather  than  for  the  court, 
and  that  the  fundamental  error  of  Mr.  Pierce,  and  the  authori- 
ties which  hold  such  mortgages  fraudulent  per  se^  and  void,  lies 
in  assuming  that  the  question  is  to  be  determined  by  the  prin- 
ciples of  the  common  law  as  propounded  in  Ttoyne^e  Case^  supraj 
rather  than  by  a  &ir  construction  of  the  provisions  of  the  stat- 
ute, and  of  public  policy  as  indicated  by  the  provisions  of  the 
statute.  An  examination  of  the  various  statutes  of  this  subject 
shows  quite^  a  variety  in  their  scope  and  provisions,  which  would 
naturally  lead  to  a  diversity  in  the  decisions.  From  the  pro- 
visions of  the  statute  in  this  state,  it  is  quite  apparent  that  the 
record  of  the  m<Krtgage  is  intended  to  prevent  secreqyy  Mid  take 
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the  place  of  a  change  of  posBession  of  the  property.    It  has- 
never  been  held,  bo  far  as  we  are  aware,  that  a  pledge  of  per- 
sonal property  for  the  payment  of  a  debt,  accompanied  with'  a 
change  of  poBsesBion  to  the  hands  of  the  creditor,  and  with  a 
general  power  in  the  debtor  to  sell,  was,  per  m,  fraudulent  and 
void.     But  such  and  all  other  transactions  between  a  debtor 
and  creditor,  by  which  the  property  of  the  former  is  conveyed 
absolutely  or  conditionally  for  the  payment  of  a  debt  (Jue  the 
latter,  are  open  to  the  scrutiny  and  investigation  of  other  credi- 
tors, and  if  found  merely  covers  to  delay  and  hinder  the  other 
creditors  in  the  collection  of  their  debts,  are  fraudulent  and 
void.     Under  a  statute  which  allows  the  mortgage  of  all  kinds- 
of  personal  property,  but  requires,  for  their  validity  against 
other  creditors,  a  change  to  and  retention  of  the  possession  of 
the  property  by  the  mortgagee,  or  that  the  mortgage  should  be- 
recorded  in  a  public  office  where  it  can  be  examined  by  all 
other  creditors;  which  further  requires  that  the  debt  secured 
shall  be  specified,  and  that  the  parties  shall  make  oath  to  the 
existence  of  tKe  debt,  and  that  the  mortgage  is  given  to  secure 
its  payment,  and  for  no  other  purpose;   and  which  further 
inipliedly  provides  that  the  mortgagor  may,  with  the  written 
consent  of  the  mortgagee,  indorsed  on  the  mortgage,  sell  tho 
property,  we  do  not  think  it  is  the  province  of  the  court  to 
test  such  mortgages  by,  and  hold  them  fraudulent  per  se  and 
void  under,  the  principles  and  decisions  of  the  common  law^ 
and  against  public  policy,  because,  if  the  parties  should  com* 
mit  perjury  in  making  their  oath  thereto,  such  mortgage  could 
be  intended,  and  made  the  cover  of  the  property  for  the  bene* 
fit  of  the  mortgagor,  and  so  hinder  and  delay  his  other  credi* 
tors.     Mortgages  executed   under  the   provisions  of  such  a 
statute  we  think  should  be  held  prima  facie  valid,  and  exe- 
cuted  for  the  honest  purpose  of  securing  the  payment  of  the 
debt  specified,  until  the  contrary  is  made  to  appear.   They  are 
capable  of  being  used  for  the  honest  purpose  specified  in  the 
oath  ^f  the  parties.     That  they  furnish  an  opportunity  to  de- 
fraud the  other  creditors  furnishes  no  occasion  for  the  court  ta 
adjudge  them  prima  facie^  much  less  conclusively,  fraudulent 
until  it  is  established  that  the  oath  of  the  parties  thereto  is  false^ 
and  that  they  were  intended  or  have  been  used  by  the  parties 
to  hinder  and  delay  other  creditors  in  collecting  their  debts.   If 
this  mortgage  were  fraudulent  per  se,  then  what  the  parties  did 
under  M  in  taking  and  delivering  possession  before  the  petition 
lor  *)m  adjudication  of  the  insolvency  of  the  debtor  was  filed 
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would  be  of  DO  avail  to  the  defendant  to  enable  him  to  hold 
the  goods  which  are  included  within  the  terms  of  the  mort- 
gage. But  being  valid,  as  we  hold,  no  question  can  be  made- 
in  regard  to  the  right  of  the  defendant  to  hold  the  goods  which 
were  in  the  store  at  the  time  of  the  execution  of  the  mortgage. 
These  goods  the  defendant  would  hold  by  force  of  the  mort> 
gage,  if  no  possession  had  been  taken  under  the  mortgage  be- 
fore the  filing  of  the  petition  in  insolvency. 

2.  The  plaintiff  contends  that  the  defendant  cannot  hold  the 
after-acquired  goods,  as  they  were  not  in  existence  as  the  prop- 
erty of  Houghton,  either  expressly  or  potentially  when  the  mort- 
gage was  given.  At  law  it  is  elementary  that  one  cannot  convey 
by  mortgage,  or  absolutely,  personal  property  which  has  no  ex- 
press or  potential  existence  as  his  property  at  the  time  6{  the 
conveyance.  If  the  mortgage  was  fraud glentj^er  se^  and  void, 
possession  taken  under  it  would  be  of  no  avail.  Being  void,  all 
acts  done  under  it  would  partake  of  the  same  invalidity.  The 
roaxim,  Ez  nihilo  nihil  fity  would  apply.  But  the  mortgage  be- 
ing valid,  and  of  force,  not  only  as  between  the  parties,  but  as 
against  attaching  creditors  and  boTiafide  purchasers  for  value 
paid,  the  agreement  to  include  the  after-acquired  goods  fitted 
and  necessary  to  keep  the  stock  up  to  the  required  amount  or 
more  was  also  valid.  This  was  a  valid  agreement  to  place  such 
after-acquired  goods  of  the  class  and  description  named  within 
the  operation  of  the  mortgage  as  soon  as  they  were  acquired. 
lu  equity,  what  the  parties  had  thus  agreed  to  do  would  be 
treated  as  done  as  soon  as  the  property  was  acquired.  But  at 
law  it  is  otherwise  until  the  parties  have  done  some  act  to 
identify  the  property  intended,  and  place  it  within  the  opera- 
tion of  the  mortgage.  Taking  possession  by  the  mortgagee 
under  a  valid  mortgage  has  frequently  been  held  a  sufficient 
act  for  this  purpose,  although  the  mortgagor  did  not  partici- 
pate in  it.  Bat  where,  as  here,  the  possession  is  taken  by  the 
mortgagee  or  his  agent,  with  the  consent  and  approval  of  the 
mortgagor,  it  has  always,  so  far  as  we  have  observed,  been 
held  sufficient  to  place  the  after-acquired  goods  within  the 
operation  of  the  mortgage.  The  mortgagee  is  then  a  mort- 
gagee in  possession  of  property  which  the  mortgagor  agreed 
should  be  covered  by  the  mortgage,  and  which  his  consent 
and  approval  has  placed  under  its  cover.  There  is  force  in 
holding  that,  under  a  mortgage  in  terms  covering  after-ac* 
quired  property,  the  act  of  the  mortgagor,  in  purchasing,  and 
bringing  after-acquired   property  into   the  common  stock  of 
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4BUch  property,  is  consent  on  bis  part,  or  his  placing  such  goodSi 
«o  far  as  be  can,  within  the  operation  of  the  mortgage,  aad 
that  nothing  more  is  needed  bnt  for  the  mortgagee  to  accept 
the  goods  80  placed,  which  he  does  by  taking  posseasion. 
When  so  taken  possession  of,  before  seizure  by  other  creditors, 
the  goods  come  under  the  cover  and  operation  of  the  mortgage 
as  of  its  date.  The  mortgage,  being  of  more  than  four  months' 
standing,  is  valid  against  the  proceedings  in  insolvency.  The 
After-acquired  goods  thus  brought  under  the  operation  of  the 
mortgage  before  any  right  of  other  creditors  attached  belong 
to  the  mortgagee,  and  not  the  assignee  in  insolvency.  No  fact 
is  found  or  stated  tending  to  show  that  the  defendant  knew  of 
the  insolvency  of  Houghton  before  he  took  possession  of  the 
goods*  It  is  stated  that  Houghton  was  in  fact  insolvent  on 
the  day  the  defendanUcaused  possession  to  be  taken  under  the 
mortgage.  The  question  is  not  raised  or  considered  in  regard 
to  the  rights  of  the  parties,  if  it  had  been  stated  that  the  de- 
fendant knew  that  Houghton  was  insolvent  when  he  took  pos* 
session,  and  took  possession  to  obtain  the  preference  agreed  to 
be  given  him  in  the  mortgage.  Under  the  late  United  States 
bankrupt  law  it  was  frequently  held  that  a  mortgage,  executed 
eo  recently  as  to  be  inoperative  as  against  the  adjudication  of 
bankruptcy,  was  nevertheless  valid  and  operative  if  made  in 
Accordance  with  an  agreement  between  the  mortgagee  and 
bankrupt  of  long  enough  standing  to  be  valid  against  the  ad- 
judication,— that  such  mortgage  was  to  be  given  effect  as  of 
the  date  of  the  agreement. 

While  this  is  the  first  time  the  questions  involved  in  this 
<sase  have  been  before  the  court  for  consideration,  it  is  not  the 
first  time  they  have  arisen,  and  been  decided.  The  same 
questions  arose  on  two  occasions  in  insolvency  proceedings  in 
€aledonia  County.  In  one  instance  they  were  submitted  to 
the  late  Judge  Poland,  and  in  the  other  to  Judge  Powers  and 
the  judge  of  insolvency.  The  questions  were  carefully  pre- 
sented and  considered,  and  the  same  conclusions  reached 
which  have  been  herein  announced. 

The  judgment  of  the  county  court  is  affirmed. 


Chattel  Mortoaok  Allowing  tux  Mobtqaoob  to  Ritaxn  Poas— ioir, 
AND  TO  Sell  the  Pbopebtt.  —  Perhaps  no  topic  of  the  law  has  been  more 
thoroughly  discussed  or  more  freqaontly  decided  than  the  one  under  consid- 
eration. Certain  it  is  that  none  can  be  found  in  which  judicial  opinion  ao 
widely  differs,  and,  as  has  been  said  of  it»  '*  the  cases  cannot  be  reoonotled  by 
«ny  process  of  reasoning  or  on  any  principle  of  law."    Ai  ii  shown  by  tbs 
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principal  ease,  it  haa  been  the  subject  of  heated  discnaaieQ  between  emiiient 
Jnriatt  aad  writan»  who,  after  a  earefol  ezammatioii  and  aaalysifl  of  Hie  eaaea^ 
•arrived  a*  oppoaitd  oondutoiUy  eadi  maintaining  that  the  weight  of  reaaon 
«nd  aatbority  aapported  hie  Tiew.  Ko  matter  on  whioh  side  the  nnmerioai 
«xceae  of  caaes  may  fall,  it  aeems  to  na  that  the  weight  of  reason  is  on  that 
aide  whieh  maintains  that,  except  as  between  the  parties,  a  chattel  mortgage 
«onyeyiBg  gooda  or  merohandise  containing  a  provision,  or  about  which  there 
is  a  ooatemporaneona  or  attbeeqnent  yerbal  agreement^  that  the  mortgagor 
•nay  remain  in  poeseasion,  and  sell  the  property  in  tiie  uanal  eonrae  of  bom- 
ncs^  appljring  the  proceeds  to  the  porchaae  of  other  goods  to  keep  np  the 
aecnrity  of  the  mortgagee,  is  frandnlent  and  Toid  as  to  snbeeqnent  pnr- 
chasera  or  the  ereditors  of  the  mortgagor.  Or  if  it  is  agreed  in  any  manner 
between  the  partiee  that  the  mortgagor  is  te  sell  any  part  of  the  goods  as  hie 
•wn»  for  his  own  beneflt*  or  that  of  his  family,  and  there  is  no  express  pr«* 
Tision  that  the  preoeeds  of  all  sales  must  be  applied  abaolutely  to  the  extin- 
^ishment  of  the  mortgage  debt,  then  the  mortgage  is  roid  per  «e  and  ok 
initio,  and  Inyalid  in  law,  aa  to  the  mortgagor's  creditors,  parohaaer^  or  en- 
cnmbraaoera. 

In  all  this  jndioial  disseoaion,  it  but  remains  for  each  state  to  adopt  that 
line  of  deeiaion  which  beet  aooords  with  ita  own  views  of  publio  policy,  and 
aeems  to  its  judges  to  be  best  sustained  by  reason  and  authority. 

The  views  expressed  by  Ghief  Justice  Horton  in  his  dissenting  opinion  to 
/VwiMoMMT  V.  JTObM,  22  Kan.  127-161,  31  Am.  Rep.  17),  are  so  nearly  in 
harmony  with  those  which  seem  to  na  to  be  reasonable  and  just  that  we  oan- 
uot  refrain  from  giving  them  m  miemo:  "I  am  clearly  of  opinion  that  a  chat- 
tel mortgage  upon  a  stock  of  goods  in  trade  whioh  permits  by  its  conditions 
the  mortgagor  to  remain  in  possession  of  the  property,  and  to  dispose  of  it 
by  sale,  in  the  due  course  of  trade,  until  the  maturity  of  the  debt  proposed 
to  be  secured  by  it,  is  fraudulent  in  law  as  to  the  creditors  of  the  person 
making  the  same  and  as  to  subsequent  purchasers,  and  is  abaolutely  nnU 
and  void  as  to  them,  without  reference  to  the  bonaJide»  of  the  mortgage  debt 
or  the  intention  of  the  mortgagor  as  to  fraud.  I  furtiier  hold  that  if  the 
power  of  disposition  does  not  appear  upon  the  face  of  the  mortgage,  but  is  so 
understood  or  agreed  by  the  partiee  at  the  time  the  mortgage  is  executed,  it 
is  equally  void;  and  in  continuation  of  the  same  views,  it  seems  to  me  that 
the  license  allowed  to  the  mortgagor  in  this  case,  to  continue  in  hia  business 
of  merchandising,  and  to  dispose  of  the  mortgaged  goods  and  chattels  to  pur- 
chasers in  his  usual  way,  to  receive  and  largely  control  the  proceeds  of  the 
aales,  to  use  portions  of  the  goods,  together  with  sufficient  of  the  money  de- 
rived in  the  business,  to  support  himself  and  family,  make  the  chattel  mort- 
gage in  imue  abaolutely  null  and  void  as  to  creditors  and  subsequent  pur- 
chasers, at  leaat  until  the  license  w  revoked  by  the  mortgagor.  After  alU 
with  such  a  Koense  in  force,  the  so-called  mortgage  resolves  itself  merely  into 
personal  security.  The  power  granted  to  the  mortgagor  by  the  mortgagee 
eoablea  the  latter  to  defeat  the  provisims  of  the  instrument.  For  the  time 
l)eing,  the  exercise  of  this  power  destroys  it.  It  is  completely  fnlo  de  as. 
Again,  this  mortgage,  accompanied  with  the  license  to  the  mortgagor,  is  of  no 
great  advantage  to  the  mortgagee,  but  benefits  the  debtor,  and  ia  exceedingly 
injurious  to  other  creditors.  Indeed,  its  main  purpose  is  as  a  ward  to  keep  otf 
-other  creditors^  When  agreements  are  made  to  hinder  and  delay  creditors, 
the  law  imputes  to  them  a  fraudulent  purpoee,  and  therefore  they  are  held 
null  and  void.  I  think  a  like  imputation  lies  against  the  arrangement  of  tbo 
parties  to  this  chattel  mortgage,  and  that,  upon  the  agreed  statement  of 
AM.  8T.  Bar.,  Vol.  XV.  —fit 
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fmeU,  fudfpmtnt  shoald  haTa  been  rendered  in  favor  of  the  plaintiff  in  error. 
Li  support  of  tlMM  Tiew^  I  refer  to  the  following:  Rcbhuon  ▼.  BlRoU,  22 
WalL  618;  OoUiiu  t.  Mfert,  16  Ohio,  647;  Freeman  ▼.  Bawwn,  6  Ohio  Si.  1; 
Harmom  r.  Abbey,  7  Id.  218;  Otinooid  v.  SJieidoth  4  N.  Y.  681;  Tmne^e  Com^ 
8  Coke,  80;  Ryall  r,  lUnoiee,  I  Vea.  Sr.  348;  Worsley  t.  De  MaUoa,  1  Burr. 
467;  Pagei  v.  PeuAard,  1  Sep.  205;  WardaU  v.  ^mie/i,  1  Camp.  332;  Lang  ▼. 
/^,  8  Rand.  410;  AtUUngUm  r.  Jkheridge,  12  Gratt.  436;  McLaMatn  ▼. 
WrigH,  8  Wood.  848;  /^irwr  ▼.  MeLoMghUn,  2  Id.  696;  12  Am.  Dec  92; 
^omI  t.  Lowrg,  17  Wend.  492;  Stoddard  ▼.  ^iKAn-,  20  Id.  607;  EdyeU 
T.  iTaft,  9  N.  T.  213;  69  Am.  Deo.  632;  Oardner  v.  McSwen,  19  N.  Y.  123; 
MiUnacht  r.  Kelly,  3  Keyes,  407;  ButuieU  t.  Ifinne,  37  N.  Y.  691;  97  Am. 
Deo.  766;  Oolmm  t.  Pickering,  3  K.  H.  416;  14  Am.  Dec.  376;  BanleU  t. 
Bledgeii,  17  N.  H.  298;  48  Am.  Dec  603;  Putnam  t.  Osgood,  61  N.  H.  19S; 
62  Id.  148;  Borion  t.  Waiiams,  21  Minn.  187;  /'Jace  t.  Longworthy,  13  Wia. 
629;  80  Am.  Dec  768;  Strenart  v.  Deueter,  23  WIl  136;  ^mA^  v.  Warner, 
19  Conn.  460;  Doom  t.  Sofuom,  18  HI.  396;  Barnei  v.  ^er^tis,  61  Id.  362;  99 
Am.  Dec  647;  Walter  t.  Wimer,  24  Mo.  63;  Stanley  v.  i?/ii(y,  27  Id.  269; 
Armstrong  r.  Tuttle,  84  Id.  432;  Lodge  ▼.  Samueh,  60  Id.  204;  WMi  t. 
iBiiqf,  1  Pa.  St  67;  Holier  t.  G^eMoman,  17  Serg.  &  R.  251;  National  Bank 
T.  ^66eii,  2  South.  L.  Rev.,  Ut  Ser.,  176."  To  thia  aggregation  of  authority 
may  be  added  the  following  caaea,  which  fully  auatain  the  viewa  above  aet 
forth:  Hangen  r.  Baehemeitter,  114  N.  Y.  666;  Potts  v.  Hart,  99  Id.  168; 
Southard  t.  Benner,  72  Id.  424;  Lund  r,  Fletcher,  39  Ark.  325;  43  Am.  Rep. 
270;  Martin  t.  Ogdm,  41  Ark.  186;  Gams's  Sons  v.  Doyle,  46  Id.  122;  WUeox 
V.  Jackson,  7  Col  521;  Wilson  r.  Voigkt,  9  Id.  614;  Brasher  v.  Christophe,  10 
Id.  284;  Blakeslee  v.  Bossman,  43  Wis.  116;  Anderson  v.  Patterson,  64  Id. 
667;  Baum  ▼.  Bosworth,  68  Id.  196;  Orton  v.  Orton,  7  Or.  478;  33  Am.  Rep. 
717;  Jacobs  v.  Brvin,  9  Or.  62;  Bremer  Co.  ▼.  Flehenstein,  9  Id.  266;  ^i^non 
▼.  ^oio/er,  34  Minn.  416;  Broum  t.  Fr€d6,  20  Ohio,  389;  Peiser  t.  Petirolas, 
60  Tex.  638;  32  Am.  Rep.  621;  National  Bank  v.  Lovmftejy,  63  Tex.  dU6; 
Duncan  v.  Taylor,  63  Id.  G45;  Gregory  v.  W/tedon,  S  Neb.  373;  MobUy  v. 
Le^,  41  Ind.  11;  iSeavey  v.  fFa/iker,  108  Id.  78;  Bullene  v.  Bairett,  87  Mo. 
186;  Oioem  v.  Bobbie,  82  Ala.  466;  ifome  Bank  v.  Baselton,  16  Lea,  216; 
irei/«  y.  Longbein,  20  Fed.  Rep.  183;  /»  re  Kahley,  2  Biaa.  383;  (7a</m  ▼.  Cur- 
rier, 1  Saw.  7;  ifo^r  qfManley,  2  Bond,  261;  Dunning  v.  ifeai/,  90  IIL  376; 
Simmons  v.  Jenkins,  76  Id.  479;  Joseph  v.  Lev^i,  58  Miaa.  843. 

Perhaps  the  leading  caae  in  aupport  of  thia  doctrine,  becauae  of  the  aource 
from  which  it  emanated,  ia  that  of  Robinson  v.  Elliott^  22  Wall.  613,  where 
the  aupreme  court  of  the  United  Statea  gave  unqualified  approval  to  the 
principle  that  a  mortgage  of  a  atock  of  gooda  oontaining  a  proviaion  author- 
izing  the  mortgagor  to  retain  posseaaiou  for  the  purpoee  of  selling,  in  the 
uaual  courae  of  buaineaa,  and  to  uae  the  money  thus  obtained  to  repleniah 
his  atock,  is  invalid,  aa  matter  of  law,  and  the  court  may  pronounce  it  void. 

In  a  later  caae,  however,  the  aame  court  holda,  in  construing  a  Michigan 
atatnte,  that  auoh  a  mortgage  ia  not  fraudulent  and  void  per  se,  bat  only 
prima  /aeie  fraudulent  as  to  credttora  of  the  mortgagor,  and  that  it  is  for  the 
jury  to  aay,  from  the  evidence,  whether  auch  fraud  ia  proved,  though  if  the 
proof  ia  convincing,  and  leavea  no  room  for  doubt,  it  may  be  inatructed  that 
the  mortgage  is  void:  People's  Savings  Bank  t.  Bates,  120  U.  8.  666.  Other 
rulings  to  the  aame  effect  under  and  conatruing  atatutea  have  lately  been 
made  by  the  federal  courta,  among  which  are:  Morse  v.  Bibkt,  22  Fed.  Rep. 
601;  Marsh  v.  Bird,  22  LL  676;  Bills  v.  Stockwell,  23  Id.  432;  Otfermtm  v. 
Quick,  8  Bias.  134. 
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In  the  case  of  PecpWM  Savmgn  Bank  v.  5a/e«,  wprct^  no  mention  is  made  of 
the  previous  case  of  J?o6tfuon  ▼.  BlUoU,  wpra,  so  that  we  think  it  safe  to  say 
that  were  a  case  presented  to  that  court  in  which  no  statutory  provision  was 
involved,  and  in  which  the  court  was  free  to  act  upon  principle,  it  would  ad- 
here to  its  former  ruling,  and  pronounce  such  a  mortgage  void  in  law.  In 
fact,-  Robinwn  v.  SlUoU,  svpra,  is  cited,  and  the  doctrine  therein  announced  is 
approved  in  the  late  case  of  Mean$  v.  Dowd,  128  U.  S.  273. 

As  was  stated  in  the  beginning,  the  rule  is  the  same  whether  the  agree- 
ment to  allow  the  mortgagor  to  sell  is  recited  in  the  instrument,  or  is  verbal 
and  extrinsic  As  Allen,  J.,  said  in  SouVuird  v.  Benner,  72  N.  T.  432: 
"Whether  the  agreement  is  in  or  out  of  the  mortgage,  whether  verbal  or  in 
writing,  can  make  no  difference  in  principle.  Its  effect  as  characterising 
the  transaction  would  be  the  same.  The  difference  in  the  modes  of  proving 
the  agreement  cannot  take  the  stiug  out  of  the  fact,  and  render  it  harmless. 
If  it  is  satisfactorily  established,  the  result  upon  the  security  must  be  the 
same":  Edgell  v.  Hai-i,  9  Id.  213;  59  Am.  Dec.  532;  McLean  v.  Lc^ayetU 
Bank,  3  McLean,  623;  Bwcen  v.  Clark,  1  Bias.  128;  In  re  KahUy,  2  Id.  383: 
In  rt  Oantreii,  6  Ben.  482;  In  re  Kirkbridge,  5  Dill.  1 16. 

We  come  now  to  that  line  of  authorities,  respectable  in  number  at  leasts 
which  hold  that  a  chattel  mortgage  which,  by  its  terms,  or  otherwise*  per- 
mits the  mortgagor  to  retain  possession,  and  sell  the  goods  in  the  ordinary 
course  of  trade,  is  not  void  per  k;  that  the  power  of  sale  is  only  evidence  of 
a  fraudulent  intention,  to  go  to  the  jury;  the  latter  to  determine,  upon  all  the 
faets  and  circumstances,  the  question  of  fraud.  It  will  be  noticed  that  none 
of  these  cases  holds  that  the  court  may  rule,  as  matter  of  law,  that  sueh  a 
mortgage  is  valid.  They  do  maintain,  however,  that  it  is  only  prima  fade 
fraudulent;  that  in  such  cases  fraud  is  a  question  of  fact,  and  not  of  law,  and 
that  this  question  is  for  the  jury  to  determine.  The  leading  case  on  this  side 
of  the  question  is  that  of  Brett  v.  Carter,  2  Low.  458;  and  it  finds  a  follow- 
ing in  the  cases  cited  below:  Muneie  NaL  Bank  v.  Bi-own,  112  Ind.  474; 
ri^fter  V.  Sfifere,  109  Id.  514;  Stix  v.  Sadler,  109  Id.  254;  McLaughlin  v. 
Ward,  77  Id.  383;  MorrU  v.  Stem,  80  Id.  227;  Turner  v.  Killain,  12  Neb. 
580;  Daris  v.  Scott,  22  Id.  154;  Hi^ey  v.  Goodwin,  90  Mo.  366;  Oliver  v.  BaUm„ 
7  Mich.  108;  Qraiy  v.  Bidwell,  7  Id.  519;  LeUxnd  v.  Colhcr,  34  Id.  418;  Peo-^ 
pie  V.  Bristol,  35  Id.  28;  mngler  v.  Sibley,  .35  Id.  231;  Deering  v.  CM,  74 
Me.  332;  43  Am.  Rep.  596;  C/ieat/tam  v.  Hawkins,  76  N.  0.  3.35;  80  Id.  161; 
Bynum  v.  MiUer,  89  Id.  393;  Hughes  v.  Coiy,  20  Iowa,  399;  Clark  v.  Hynvan, 
55  Id.  14;  Williams  v.  Winsfn-,  12  R.  L  9;  HirshJdnd  v.  Isrojtl,  18  S.  G.  157; 
Fletcher  v.  Potoers^  131  Mass.  333;  Frankhonner  v.  ElleU,  22  Kan.  127;  31  Am. 
Rep.  171;  Van  Meter  v.  EHell,  78  Ky.  456;  Boee  v.  Bevan,  10  Md.  466;  WhU- 
son  V.  OriffU,  39  Kan.  211;  7  Am.  St.  Rep.  546;  Dobyns  v.  Meyer,  95  Mo.  132; 
6  Am.  St.  Rep.  32;  but  see  note  thereto  34;  Miller  v.  Shreve,  29  N.  J.  L.  250; 
LisUr  V.  Simpson,  38  N.  J.  £q.  438;  Brition  v.  Criswell,  63  Miss.  394;  Webb 
V.  Armstrong,  70  Mo.  217. 

In  Brett  v.  Carter,  supra,  Lowell,  J.,  doubts  "both  the  generality  and  jus- 
tice "  of  the  rule  stated  by  Davis,  J.,  in  Robinson  v.  BlUott,  etipra,  and  regards 
the  doctrino  as  substantially  settled  that  when  the  mortgagor  is  permitted 
to  retain  the  possession  and  control  of  the  goods,  and  to  act  as  the  apparent 
owner,  the  question  whether  this  is  fraud  or  not  is  for  the  jury.  He  says: 
*'A  conveyance  for  a  valuable  consideration  is  never  fraud  in  law  on  the  face 
of  the  deed;  and  if  fraud  is  alleged  to  exist,  it  must  be  proved  as  a  fact "; 
and  he  considers  it  plain  that  the  rule  in  RolAnson  v.  Elliott,  supra,  *'  virtually 
prevents  a  tra«ler  from  mortgaging  bis  stock  of  goods  at  any  time  for  any  use- 
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fful  pnrpoae;  for  if  he  cftonot  tell  in  the  ordinary  course  of  trade,  er  only  as  a 
trustee  or  agent  of  the  mortgagee,  he  might  as  well  gire  poesessioo  to  tho 
mortgagee  at  once,  and  go  out  of  the  bnatnees."  Some  of  the  cases  on  this 
side  of  the  qoestion  embody  the  principle  that  the  mortgage  is  only  prmiA 
/adt  frandalent  when  it  provides  that  the  mortgagor  may  retain  poesession 
and  sell  the  goods,  replacing  them  with  others  of  like  kind  and  value,  and  that 
the  lien  of  the  mortgage  shall  extend  to  the  goods  purchased:  igomi/y  t.  Coi»- 
«»w,  71  Wia  024;  6  Am.  St.  Rep.  240;  FUhxr  ▼.  Bffw,  109  Ind.  514;  Xefafni 
▼.  OAlxer,  34  Mich.  418;  2/Mter  ▼.  Bwvpmm^  38  N.  J.  £q.  438.  In  the  last 
case,  Van  Fleet,  V.  C,  devotes  several  pages  to  a  well-digested  discussion  of 
the  question,  and  among  other  things  says:  "  This  case  presents  a  question  on 
which  judicial  opinion  is  divided.  An  eminent  judge  has  said  the  deeisiobs 
respecting  it  cannot  be  reconciled  by  any  process  of  reasoning  or  any  principle 
of  law.  The  question  is  this:  Is  the  mortgage  of  a  stock  of  merchandise^  which 
l>y  its  terms  permits  the  mortgagor  to  sell  the  property  mortgaged  in  the  ususi 
course  of  business,  and  also  provides  that  its  lien  shall  extend  to  such  goods 
as  may  be  subsequently  purchased  to  replace  those  sold,  fraudulent  ipmfiut» 
as  to  creditors?  The  test  question  is,  Does  the  simple  presence  of  an  anthority 
to  the  mortgagor  to  sell  the  mortgaged  chattels,  in  the  ordinary  course  of 
business,  in  a  mortgage  of  a  stock  of  merchandise,  furnish  such  condnsivo 
evidence  that  the  mortgage  was  executed  to  defraud  creditors  thai  the  court 
ahould,  simply  upon  finding  such  authority,  and  without  any  other  evidence 
of  fraud,  decLsre  the  mortgage  to  be  fraudulent?  There  are  several  easesb  de- 
cided by  courts  highly  distinguished  for  learning  and  wisdom,  which  doelaw 
that  this  question  should  be  answered  in  the  affirmative."  Altar  a  disouMBim 
and  citation  of  some  of  the  cases  which  maintain  that  such  a  mortgage  is 
fraudulent  fwr  se,  the  court  remarks:  "Although  this  question  in  its  present 
form  has  never  been  presented  to  this  court,  still,  I  think  the  doctrine  of  the 
cases  just  referred  to  stands  in  such  sharp  conflict  with  the  course  of  judieiai 
•opinion  in  this  state  upon  this  subject,  and  is  so  strongly  opposed  to  what  I 
regard  as  the  manifest  policy  of  our  statute  concerning  chattel  mortgages, 
that,  I  think,  even  if  I  was  convinced  that  it  was  sound  and  wholesome,  I 
would  not  be  at  liberty  to  adopt  it.  The  mere  fact  that  a  mortgagor  retains 
possession  and  uses  the  mortgaged  chattels  was  never  accepted  in  this  state 
as  conclusive  and  unanswerable  evidence  of  fraud." 

There  is  another  line  of  authority  which  holds  that  when  the  mortgage  con- 
tains a  provision  that  the  proceeds  of  all  sales  made  under  it  are  to  be  ap- 
plied to  the  satisfaction  of  the  mortgage  debt,  the  mortgage  is  not  fraudulent 
per  $e,  but  only  prima/aek  fraudulent.  It  seems  that  in  such  case  the  mort- 
gagor is  regarded  merely  as  the  agent  of  the  mortgagee,  and  every  sale  sat- 
isfies the  mortgage  pro  Uuito,  whether  the  money  reaches  the  mortgagee  or 
not:  Conkling  v.  Shdley,  23  N.  Y.  360;  84  Am.  Dec.  348;  Ford  v.  WUtiamM, 
13  N.  T.  577;  67  Am.  Deo.  83;  KMne  v.  Kaigenbergtr,  20  Ohio  St.  110;  5  Am. 
Rep.  630;  Wiison  v.  Sullivan,  58  N.  H.  260;  Turner  v.  Kelhin,  12  Neb.  580; 
Davie  v.  Scoti,  22  Id.  154;  hubbell  v.  Allen,  90  Mo.  574;  Murraif  v.  McNtalg. 
86  Ala.  234;  Crow  v.  Red  River  ete.  Bank,  52  Tex.  362;  BtuckeU  v.  hai-vey,  91 
N.  Y.  214;   WiUooi  v.  Jaekeon,  7  Col.  521;  Banmm  v.  Bowler,  34  Miuu.  416. 

An  examination  of  all  the  cases  on  this  much  vexed  and  disputed  question 
has  only  strengthened  our  belief  that  such  mortgages  as  we  have  been  con- 
sidering should  be  held  fraudulent  and  void  per  se,  and  so  deolared  by  the 
court.  It  also  appears  to  us  that  the  weight  as  well  as  the  reason  of  modem 
authority  tends  to  this  conclusion.  As  was  said  in  the  recent  case  of  /for- 
man  v.  Hoekins,  56  Miss.  142:  *'The  general  rule  supported  by  authorities  of 
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greatest  weight,  and  sustained  by  the  best  of  reason,  is,  that  where  a  mort- 
gage is  made  of  the  entire  stock  of  goods,  which  includes  all  other  articles  of 
like  nature  that  may  be  put  in  the  store,  and  be  on  hand  when  default  ia 
made,  the  mortgagor  remaining  in  possesvion,  and  selling  in  the  usual  course 
of  business,  and  making  purchases  to  replenish  the  stock,  it  is  fraudulent  aa 
to  creditors  ";  and  the  reason  is,  that  a  mortgage  which,  by  its  terms,  or  hy 
verbal  agreement  between  the  parties,  allows  the  mortgagor  to  sell  the  prop^ 
erty  mortgaged,  serves  to  give  the  mortgagor  a  false  credit,  and  affords  tha 
mortgagee  no  security  whatever,  for  it  makes  it  possible  for  the  mortgagor,, 
at  any  time,  to  sell  the  property  as  his  own,  and  appropriate  the  proceeds  to 
his  own  benefit  and  purposes,  and  consequently  it  is  possible  for  the  debtor, 
in  every  instance,  so  to  use  snch  an  instrument  as  to  deprive  the  mortgagee 
of  all  security,  and  yet  to  make  the  mortgage  serve  as  an  effectual  shield  to 
protect  his  property  from  his  creditors.  For  these  reasons,  we  think,  though 
it  may  work  a  hardship  in  individual  cases  where  no  fraud  is  in  fact  intended^ 
public  policy  demands  that  such  mortgages  should  be  conclusively  presumed 
fraudulent  and  void,  as  such  stipulations  are  not  only  inconsistent  with  the 
idea  of  a  mortgage,  but  tend  invariably  and  inevitably  to  give  a  fraudulent 
advantage  to  the  debtor  over  his  bona  Jide  creditorst 
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TSLBOBATH  OOMFAKIBS  —  CONTRACT  EXEMPTING  FROM  LlABILITT  lOR  NeULI- 

QMSim  Vonx  -~  A  stipulation  in  the  printed  blanks  used  by  a  telegraph 
company  exempting  it  from  liability  for  its  negligence  in  the  transmissiou 
of  unrepeated  messages  beyond  the  price  received  for  sending  the  same, 
is  unreasonable  and  void  as  against  public  policy. 
Tbleoraph  Companies  —  Degree  of  Care  Due  from  —  Stifulations 
AOAI1I8T  LfABiLrinr  FOR  NEGLIGENCE  VoiD. — Telegraph  companies  are 
bound,  in  the  discharge  of  their  duties  to  the  public,  to  exercise  that 
degree  of  care  and  skill  that  careful  and  prudent  men  exercise  in  like 
circumstances,  and  they  cannot  restrict  this  liability  by  contract  or 
notice,  nor  can  they  stipulate  agaiust  liability  for  negligence  of  any 
kind. 

Cabb  for  negligence  in  the  transmission  of  a  telegram. 
Judgment  for  plaintiff.     Defendant  excepts. 

Waterman^  Martin^  and  Hitt,  for  the  plaintiff. 

Haskins  and  Stoddard^  for  the  defendant. 

RowELL,  J.  The  plaintiff,  a  peddler,  telegraphed  from 
Rochester,  New  Hamp8hire,to  the  American  Express  Com- 
pany's agent  at  Brattleboro,  Vermont,  to  ''send  my  bale  here." 
Through  the  want  of  due  care  in  transmission,  the  letter  ''H'' 
got  changed  to  *' Y,"  so  that  when  received  at  £rattlebc/i*o,  the 
message  purported  to  come  from  Rocliester,  New  York,  and 
the  bale  was  sent  there,  to  the  damage  of  the  plaintifl'.     The 
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message  was  unrepealed,  and  written  on  one  of  the  conipanj's 
blanks  containing  the  usual  condition  as  to  unrepealed  mes- 
sages, namely,  that  the  company  should  not  be  liable  for  mis- 
takes in  the  transmission  thereof,  "whether  happening  by  the 
negligence  of  its  servants  or  otherwise,  beyond  the  amount 
received  for  sending  the  same."  The  plaintiff  did  not  read 
this  condition,  nor  know  what  it  was,  although  he  had  sent 
and  received  a  good  many  communications  by  telegraph. 

Treating  the  condition  as  binding  on  the  plaintiff,  if  valid, 
although  not  brought  home  to  his  knowledge,  as  it  was  treated 
in  argument,  the  question  is,  whether  it  is  valid  or  not 

It  is  very  generally  conceded  that  telegraph  companies  may 
limit  their  common-law  liability  by  express  contract,  and  also 
by  rules  and  regulations,  when  brought  to  the  knowledge  of 
their  patrons,  and  assented  to  by  them.  But  as  to  the  extent 
to  which  they  may  do  this,  and  as  to  the  reasonableness  of 
the  rules  and  stipulations  by  which  they  seek  to  do  it,  courts 
do  not  agree. 

It  seems  to  be  a  fundamental  principle,  running  through  all 
the  cases,  that  rules  and  stipulations  for  immunity,  in  order 
to  be  valid,  must  be  just  and  reasonable  in  the  eye  of  the  law, 
and  not  inconsistent  with  sound  public  policy.  But  the  cases 
differ  widely  in  the  application  of  this  principle,  and  largelj^ 
no  doubt,  because  of  the  conflicting  views  as  to  the  legal  statuM 
of  such  companies. 

A  few  of  the  earlier  cases  hold  that  they  are  common  carriers; 
or  if  not  strictly  such,  yet  sufficiently  so  to  make  them  amen- 
able to  the  same  law  as  common  carriers.  Parks  v.  Alta  Cal, 
Tel  Co.,  18  Cal.  422,  73  Am.  Dec.  589,  is  a  leading  case  of 
this  character.  But  this  view  has  not  obtained;  and  it  is  now 
generally  held  in  this  country  that  telegraph  companies  are 
not  common  carriers,  nor  liable  as  such,  but  are  liable  only 
for  failure  to  exercise  due  care,  and  the  ground  of  this  propo- 
sition is,  that  although  telegraph  companies,  like  common 
carriers,  are  in  the  exercise  of  a  public  calling,  and  conse- 
quently .under  obligation  to  serve  all  who  choose  to  employ 
them  within  the  scope  of  their  business,  yet,  that  the  differ- 
ence between  the  transmission  of  intelligence  by  means  of 
electricity  and  the  transportation  of  goods  by  any  means  is  so 
great  that  telegraph  companies  are  not  common  carriers,  and 
that  the  principle  of  public  policy  that  imposes  upon  common 
carriers  the  exceptional  liability  of  insurers  is  not  applicable 
to  them:  Kiley  v.  Western  U.  Tel  Co,,  109  N.  Y.  231;  Grinnell 
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T.  WesUrn  U.  Tel  Co,,  118  Mass.  299;  18  Am.  Rep.  485;  Tyler 
▼.  Wedem  U.  TeL  Co.,  60  111.  421;  14  Am.  Rep.  38;  Bimey  v. 
New  York  eU.  Printing  Tel.  Co.^  18  Md.  341 ;  81  Am.  Dec.  607, 
and  cases  pamm. 

A  few  cases  assign  telegraph  companies  to  the  category  of 
bailees  for  hire,  as  Birriey  y.  New  York  etc.  Printing  TeL 
Co.y  eupra;  Pinekney  v.  Western  U.  Tel.  Co,,  19  8.  C.  71;  46 
Am.  Rep.  765,  and  some  others.  And  the  argument  is,  that 
as  the  ground  of  their  liability  is  the  same  as  that  of  bailees, 
the  legal  etatue  of  the  two  must  be  the  same.  But  this  doc- 
trine is  justly  criticised,  because  telegraph  companies  are  en- 
gaged  in  a  business  of  a  public  nature,  and  are  precluded  by 
rights  and  duties  incident  thereto  from  occupying  the  legal 
status  of  an  ordinary  bailee  for  hire,  whose  rights  and  duties 
arise  wholly  from  the  contract  of  employment:  Oray  on  Com- 
munication by  Telegraph,  sec.  10. 

Although  there  may  be  no  analogy  between  the  business  of 
telegraph  companies  and  that  of  public  carriers  of  passengers 
for  hire,  yet  we  regard  their  legal  status  as  practically  the  same. 
Both  are  engaged  in  a  business  of  a  public  nature;  both  must 
serve  all  who  come;  neither  are  insurers,  nor  liable  as  such, 
but  both  are  liable  for  negligence. 

The  question,  then,  is,  whether  it  is  just  and  reasonable  in 
the  eye  of  the  law,  and  consistent  with  public  policy,  that  tele- 
graph companies  should  be  allowed  to  stipulate  for  immunity 
from  liability  for  their  own  and  their  servants'  negligence. 

The  supreme  court  of  the  United  States  holds  that  common 
carriers  cannot  lawfully  stipulate  for  exemption  from  liability 
when  such  exemption  is  not  just  and  reasonable  in  the  eye  of 
the  law;  that  it  is  not  just  and  reasonable  in  the  eye  of  the 
law  for  them  to  stipulate  for  exemption  from  liability  for  the 
negligence  of  themselves  or  their  servants;  and  that  these  rules 
apply  to  carriers  of  goods  and  to  carriers  of  passengers  for 
hire,  and  with  special  force  to  the  latter:  New  York  etc,  R.  R. 
Co.  V.  Lockwoody  17  Wall.  357.  If  then,  as  we  have  said,  the 
legal  status  of  telegraph  companies  and  of  carriers  of  pas- 
sengers for  hire  is  practically  the  same,  that  case  is  strong 
authority  against  the  validity  of  the  stipulation  under  consid- 
eration. ^'Conceding/'  the  court  says,  ^'that  special  contracts 
made  by  common  carriers  with  their  customers  limiting  their 
liability  are  good  and  valid  as  far  as  they  are  just  and  reason- 
able, to  the  extent,  for  example,  of  excusing  them  for  all  losses 
happening  by  accident,  without  negligence  or  fraud  on  their 
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part,  when  they  ask  to  go  still  further,  and  to  be  excosed  for 
i^^glig^nce,  an  excuse  so  repugnant  to  the  law  of  their  founda- 
tion and  to  the  public  good,  they  have  no  longer  any  plea  ot 
justice  or  reason  to  support  such  a  stipulation;  but  t.he  con- 
trary."   This  case  agrees  with  the  general  rule  on  the  subject. 

While  courts  differ  widely  as  to  whether  telegraph  com- 
panies can  lawfully  stipulate  to  any  extent  against  liability 
for  negligence,  none  appear  to  have  gone  the  length  of  holding 
that  they  can  properly  stipulate  against  liability  for  grosa 
negligence,  as  they  call  it.  But  many  of  the  cases  hold  that 
regulations  like  the  one  in  question,  as  to  non-liability  in  re- 
spect of  unrepeated  messages,  and  similar  regulations,  are 
reasonable  precautions  for  telegraph  companies  to  take,  and 
are  binding  upon  all  who  assent  to  them,  so  as  to  exempt  the 
company  from  liability  beyond  the  amount  stipulated  for  any 
cause  except  gross  negligence  or  willful  misconduct  on  its 
part.  Such  a  regulation,  it  is  said,  does  not  undertake  wholly 
to  exempt  the  company  from  liability  for  loss,  but  merely 
requires  the  other  party  to  the  contract,  if  he  considers  the 
transmission  and  delivery  of  the  message  of  such  importance 
to  him  that  he  intends  to  hold  the  company  responsible  in 
damages  beyond  the  amount  paid  for  the  message  for  non- 
fulfillment of  the  contract  on  its  part,  to  increase  the  payment 
by  one  half,  and  that  even  common  carriers  have  a  right  to 
inquire  as  to  the  quality  and  value  of  the  goods  and  packages 
intrusted  to.  them  for  carriage,  and  are  not  liable  for  goods  of 
unusual  value  if  false  answers  are  made  to  their  inquiries. 

The  cases  of  this  class  have  been  so  often  and  so  fully  re- 
viewed, and  the  ground  of  them  stated,  that  it  is  not  necessary 
to  review  them  here,  nor  to  do  more  than  refer  to  some  of  them. 
OrinneliY.  WesUm  Union  Tel  Co.,  113  Mass.  299, 18  Am.  Rep. 
486,  is  a  leading  case  of  this  class,  in  which  Mr.  Chief  Justice 
Gray  reviews  the  cases  to  a  considerable  extent,  and  points 
out  what  is  regarded  as  the  fallacy  of  some  of  them.  The  fol- 
lowing cases  are  also  of  this  class:  Kiley  v.  Western  Union  Tel 
Co,,  109  N.  Y.  231;  Wann  v.  Western  Union  Tel  Co,,  37  Mo. 
472;  90  Am.  Dec.  895;  Western  Union  Tel  Co,  v.  Carew,  15 
Mich.  525;  Passmore  v.  WesUm  Union  Tel  Co.,  78  Pa.  St.  238; 
Western  Union  Tel  Co.  v.  Buchanan,  35  Ind.  429;  9  Am.  Rep. 
744;  LassUer  v.  Western  Union  Tel  Co.,  89  N.  G.  334. 

In  these  cases,  gross  negligence  seems  to  be  used  to  define 
a  degree  of  carelessness  greater  than  that  involved  in  ordinary 
negligence,  and  one  of  which  the  law  takes  distinpt  cognizance 
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M  an  independent  ground  of  liability.  It  may  well  be  doubted 
whether  there  is  any  difference  in  law  between  negligence  aad 
gross  negligence.  The  tendency  of  judicial  opinion  is  to  deny 
it.  But  however  that  may  be,  we  are  not  prepared  to  follow 
this  line  of  cases.  As  this  is  the  first  time  this  question  has 
ever  been  before  this  court  for  decision,  we  are  at  liberty  to 
adopt  tiie  view  we  regard  as  most  just  and  reasonable,  and  the 
most  consistent  with  sound  public  policy;  and  when  we  con- 
sider the  relation  of  telegraph  companies  to  the  public,  the 
character  and  extent  of  their  business,  and  the  duties  and 
obligations  incident  thereto,  we  see  no  sufficient  reason  for 
distinguishing  between  ordinary  and  gross  negligence  in  this 
behalf,  and  think  it  most  just  and  reasonable,  and  most  con- 
sistent with  sound  public  policy,  that  they  be  not  allowed  to 
stipulate  against  liability  for  negligence  of  any  kind,  if  there 
be  more  than  one  kind. 

Telegraph  companies  do  not  deal  with  their  employers  on 
equal  terms.  There  is  a  necessity  for  their  employment.  They 
are  created  to  promote  public  convenience;  and  until  the  in- 
troduction of  the  telephone,  they  were,  and  practically  still 
are,  especially  for  considerable  distances,  without  competition, 
save  among  themselves,  in  the  transmission  of  intelligence  by 
electricity.  Their  business  has  increased  to  vast  proportions, 
and  neither  the  commercial  world  nor  the  general  public  can 
dispense  with  their  services.  It  is  therefore  just  and  reason- 
able that  they  should  not  be  allowed  to  take  advantage  of 
their  ritnation,  and  of  the  necessities  of  the  public,  to  exact 
exemption  from  that  measure  of  duty  that  the  law  imposes 
upon  them,  and  that  public  policy  demands. 

A  former  eminent  chief  judge  of  this  court,  in  his  collection 
of  American  railway  cases,  says  that  ^*  every  attempt  of  car- 
riers, by  general  notice  or  special  contract,  to  excuse  them- 
selves from  responsibility  for  losses  or  damage  resulting  in 
any  degree  from  their  own  want  of  care  or  faithfulness,  is 
against  the  good  faith  that  the  law  requires  as  the  basis  of 
all  contracts  and  employments,  and  therefore  based  upon  prin- 
ciples and  a  policy  that  the  law  will  not  uphold."  This  doc- 
trine IB  equally  applicable  to  telegraph  companies. 

In  the  recent  case  of  Smith  v.  Western  Union  Tel,  Co.,  83  Ky. 
104,  4  Am.  St.  Rep.  126,  it  is  said  that  telegraph  companies 
are  public  agents,  engaged  in  a  quasi  public  business;  that 
care  and  fidelity  are  essential  to  their  character  as  public 
servants,  and  that  public  policy  forbids  that  they  should  ab- 
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dicate,  as  to  the  public,  by  a  contract  with  an  indiyidoal, 
who  is  but  one  of  millions,  whose  business  will  not,  perhaps, 
admit  either  of  delay  or  contest  in  the  courts,  but  who  is  com- 
pelled  to  submit  to  any  terms  that  the  company  may  impose, 
and  that  the  law  should  not  uphold  a  contract  by  which  pub- 
lic agents  seek  to  shelter  themselves  from  the  consequences  of 
their  own  wrong  and  neglect;  that  the  liability  of  telegraph 
companies  is  not  founded  wholly  upon  contract;  that  they  are 
chartered  for  public  purposes,  extraordinary  powers  conferred 
upon  them,  the  right  of  eminent  domain  given  to  them,  and 
that  if  they  did  not  serve  the  public  they  could  not  constitu- 
tionally string  wires  over  a  man's  land  without  his  consent; 
wherefore  they  are  obliged  to  receive  and  transmit  messages, 
and  are  liable  for  neglect  without  any  express  contract,  and 
that  if  they  rely  upon  a  contract  or  a  notice  to  restrict  liabil- 
ity, it  must  be  one  not  in  violation  of  public  policy;  that  in 
view  of  the  vast  interests  committed  to  them,  the  extraordi- 
nary powers  conferred  upon  them,  and  the  virtual  monopoly 
they  enjoy,  courts  should  compel  them,  nolens  voUns,  to  per- 
form the  corresponding  duties  of  diligence  and  good  faith  to 
the  public  thereby  created;  that  any  other  rule  would  defeat 
the  very  purpose  for  which  the  companies  are  chartered, 
namely,  the  accurate  and  speedy  transmission  of  messages  for 
the  public;  that  while  they  may  restrict  their  liability  to  a 
reasonable  extent,  they  cannot  to  the  extent  of  immunity  from 
the  consequences  of  their  own  negligence;  that  they  must 
bring  to  the  discharge  of  their  duties  that  degree  of  care  and 
skill  that  careful  and  prudent  men  exercise  in  like  circum- 
stances, and  that  any  stipulation  by  which  they  undertake  to 
relieve  themselves  from  this  duty,  or  to  restrict  their  liability 
for  its  non-performance,  is  forbidden  by  the  demands  of  sound 
public  policy;  and  that  to  hold  otherwise  would  arm  them 
with  very  dangerous  power,  and  leave  the  public  comparatively 
remediless.  This  reasoning  is  entirely  satisfactory  to  us,  and 
we  adopt  it  as  our  own. 

There  are  many  other  cases  that  hold  the  same  way  and 
upon  substantially  the  same  grounds,  among  which  are  the  fol- 
lowing: True  V. InUmational  Tel  Co.y  60  Me.  9;  11  Am.  Rep.  156; 
AyerV.  Western  Union  Tel.  Co.,  79  Me.  493;  1  Am.  St  Rep.  363; 
Fowler  v.  Western  Union  Td.  Co.,  80  Me.  881 ;  6  Am.  St.  Rep. 
211;  Telegraph  Co.  v.  Oriswold,  87  Ohio  St.  301;  41  Am.  Rep. 
500;  Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421 ;  14  Am.  Rep. 
38;   74  111.  168;  Thompson  v.  WesUm  Union  Tel.  Co.,  64  Wis. 
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531;  64  Am.  Rep.  644;  Stoeetland  v.  niinoU  ani  Mississippi 
Tel  Co.,  27  Iowa,  433;  1  Am.  Rep.  285;  Western  Union  Tel. 
Co.  V.  BlancJiard,  68  Ga.  299;  45  Am.  Rep.  480;  Marr  v.  West- 
em  Union  Tel.  Co,^  85  Tenn.  529;  Womacl  v.  Western  Union 
Tel  Co.,  68  Tex.  176;  44  Am.  Rep.  614. 
Judgment  affirmed.  

Tblxobafh  Companiss — LnfiTiKa  Liabilitt  bt  GoNTRAor.  -~  A  itipnU- 
tion  reqairing  a  menage  to  be  repeated  is  no  defense  to  an  action  to  reooTer 
damages  lor  delay  or  failure  in  delivering  such  message:  WeUem  Union  TeL 
Co.  ▼.  Broesehet  72  Tex.  654;  13  Am.  St.  Kep.  843.  A  telegraph  company  can- 
not, by  any  contract  not  fair,  jnst,  and  reasonable,  if  at  all,  limit  its  liability 
for  damages  cansed  by  its  negligence  in  transmitting  messages:  Pepper  v.  Tele- 
graph  Co.,  87  Tenn.  664;  10  Am.  St.  Rep.  699,  and  particularly  note.  A  tele- 
graph company  may,  howcTer,  limit  its  liability  to  defaults  occurring  upon 
its  own  line^  where  it  receives  a  message  for  transmission  over  its  own  line 
and  that  of  another  company:  Western  Union  TeL  Co,  t.  Jfuf\ford,  87  Tenn. 
190;  10  Am.  81  Bep.  680;  and  eompare  eases  ooUeoted  in  nott. 
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CftiMiiiAii  Law  —  AflSAVLT  ^  Damaoks.  —  When  a  party,  by  an  aot  which 
he  eould  have  avoided,  and  which  he  oannot  justify,  inflicts  an  imme- 
diate injury  upon  another  by  force,  he  is  legally  answerable  in  damages 
to  the  party  injured. 

Criminal  Law  —  Assaxtlt.  »- Wobds  ov  PRovooATioir  are  no  legal  excuse 
for  the  infliction  of  personal  violence. 

Cbiminal  Law  —  Absault — Damaois. — Wordb  ov  Provooatioh  oannot 
be  given  in  defense  to  the  claim  of  actual  or  compensatory  damages  for 
an  assault,  but  only  in  mitigation  of  exemplary  damages. 

EXKMPLART    DaMAORS  ARR  NOT    RbOOVRRABLR  Afl   MaTI'RR  OF  RiOHT,    but 

are  given  to  stamp  the  condemnation  of  the  jury  upon  the  acts  of  de- 
fendant because  of  their  malicious  or  oppressive  character. 
Crimiral  Law  —  Assault — Exemplary  Damaors — Charactrr  of  Par- 
TIR8.  —  Li  assessing  exemplary  damages  for  an  unprovoked  assault,  the 
character  and  standing  of  the  parties  involved  should  be  considered  by 
the  jury. 

Trespass  for  assault  and  batterj.  The  assault  was  not 
denied;  but  defendant  claimed  that  it  was  committed  under 
the  influence  of  passion,  induced  by  insulting  and  unjustifi- 
able language  used  by  the  plaintiff  toward  him  at  and  just 
before  the  time  that  the  assault  was  committed,  and  that  the 
fact  that  such  language  was  used  should  be  considered  by 
the  jury  in  assessing  both  actual  and  exemplary  damages. 
Judgment  for  plaintiff.    Defendant  appealed. 
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Martin  mnd  ArchtbdU^  /•  L.  Martin^  and  J.  C.  Baker,  for  the 
plaintiff. 

BaUheUkr  amd  BaU$^  and  W.  B.  Sheldon,  for  the  defendant 

Tylbb,  J.  The  court  instructed  the  jury  that  there  was  no 
defense  to  the  claim  for  actual  or  compensatory  damages; 
that  words  were  no  legal  excuse  for  the  infliction  of  personal 
violence;  that,  no  matter  how  great  the  provocation,  the  de- 
fendant was  bound,  in  any  event,  to  answer  for  these  dam- 
ages. 

It  is  a  general  and  wholesome  rule  of  law  that  whenever,  by 
an  act  which  he  could  have  avoided,  and  which  cannot  be 
justified  in  law,  a  person  inflicts  an  immediate  injury  by 
force,  he  is  legally  answerable  in  damages  to  the  party  in- 
jured. 

The  question  whether  provocative  words  may  be  given  in 
evidence  under  the  general  issue  to  reduce  actual  damages  in 
an  action  of  trespass  for  an  assault  and  battery,  has  under- 
gone wide  discussion. 

The  English  cases  lay  down  the  general  rule  that  provoca- 
tion may  mitigate  damages.  The  case  of  Frazet  v.  Berkeley^ 
7  Car.  &  P.  789,  is  often  referred  to,  in  which  Lord  Abinger 
held  that  evidence  might  be  given  to  show  that  the  plaintiff 
in  some  degree  brought  the  thing  upon  himself;  that  it  would 
be  an  unwise  law  if  it  did  not  make  allowance  for  human  in- 
firmities; and  if  a  person  commit  violence  at  a  time  when  he 
is  smarting  under  immediate  provocation,  that  is  matter  of 
mitigation.  Tindal,  C.  J.,  in  Perkins  v.  Vaughan,  5  Scott  N.  R. 
881,  said:  ''  I  tbink  it  will  be  found. that  the  result  of  the  cases 
is,  that  the  matter  cannot  be  given  in  evidence  where  it 
amounts  to  a  defense,  but  that  where  it  does  not  amount  to  a 
defense,  it  may  be  given  in  mitigation  of  damages":  Linford 
V.  Lake,  8  Hurl.  &  N.  275.  Addison  on  Torts,  section  1893, 
recognizes  the  same  rule. 

In  this  country,  2  Greenleaf  on  Evidence,  section  98,  states 
the  rule  that  a  provocation  by  the  plaintiff  may  be  thus 
shown,  if  so  recent  as  to  induce  a  presumption  that  violence 
was  committed  under  the  immediate  influence  of  the  passion 
thus  wrongfully  excited  by  the  plaintiff.  The  earlier  cases 
commonly  cited  in  support  of  this  rule  are:  Cvshman  v. 
Ryan,  1  Story,  100;  Avery  v.  Ray,  1  Mass.  12;  Lee  v.  Wool- 
iey,  19  Johns.  241;  10  Am.  Dec.  230;  and  Maynard  v.  Beards-^ 
ley,  7  Wend.  560;  22  Am.  Dec.  695.     The  supreme  court  of 
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Massachusetts  has  generally  recognized  the  doctrine  that  im- 
mediate provocation  may  mitigate  actual  damages  of  this 
kind:  Mowry  ▼.  Smithy  9  Allen,  67;  Tyson  v.  Booth,  100  Mass. 
258;  Bonino  ▼.  Caledonioj  144  Id.  299.  It  is  also  said  in  2 
Sedgwick  on  Damages,  seventh  edition,  521:  "If,  making  due 
allowance  for  the  infirmities  of  human  temper,  the  defendant 
has  reasonable  excuse  for  the  violation  of  public  order,  then 
there  is  no  foundation  for  exemplary  damages,  and  the  plain* 
tiff  can  claim  only  oompensation.  It  is  merely  the  corollary  of 
this,  that  when  there  is  a  reasonable  excuse  for  the  defendant, 
arising  from  the  provocation  or  fault  of  the  plaintiff,  but  not 
sufficient  entirely  to  justify  the  act  done,  there  can.  be  no  ex- 
emplary damages,  and  the  circumstances  of  mitigation  must 
be  applied  to  the  actual  damages.  If  it  were  not  so,  the  plain- 
tiff would  get  full  compensation  for  damages  occasioned  by 
himself.  The  rule  ought  to  be  and  is  praotioally  mutual. 
Malice  and  provocation  in  the  defendant  are  punished  by  in- 
flicting damages  exceeding  the  measure  of  compensation,  and 
in  the^  plaintiff  by  giving  bim  less  than  that  measure." 

In  Burke  v.  Melvin^  45  Conn.  243,  Park,  C.  J.,  held  that  the 
whole  transaction  should  go  to  the  jury.  ''They  could  not 
ascertain  what  amount  of  damages  the  plaintiff  was  entitled 
to  receive  by  considering  a  part  bf  the  transaction.  They 
must  look  at  the  whole  of  it.  They  must  ascertain  how  far 
the  plaintiff  was  in  fault,  if  in  fault  at  all,  and  how  far  the 
defendant,  and  give  damages  accordingly.  The  difference  be- 
tween a  provoked  and  an  unprovoked  assault  is  obvious.  The 
latter  would  deserve  punishment  beyond  the  actual  damages, 
while  the  damages  in  the  other  case  would  be  attributable,  in 
a  great  measure,  to  the  misconduct  of  the  plaintiff  himself.^ 
In  Bartram  v.  Stone,  81  Id.  159,  it  was'  held  that  in  an  action 
for  assault  and  battery  the  defendant  might  prove,  in  mitiga- 
tion of  damages,  that  the  plaintiff,  immediately  before  the 
assault,  charged  him  with  a  crime,  and  that  his  assault  upon 
the  plaintiff  was  occasioned  by  "  sudden  heat "  produced  by 
the  plaintiff's  false  accusation.  See  also  Richardson  v.  Hine, 
42  Id.  206. 

In  Kiff  V.  Youmane,  86  N.  Y.  824,  40  Am.  Rep.  543,  the 
plaintiff  was  upon  defendant's  premises  for  the  purpose  of 
committing  a  trespass,  and.  the  defendant  assaulted  him  to 
prevent  the  act,  and  the  only  question  was,  whether  he  used 
unnecessary  force.  Danforth,.J.,  said:  **  It  still  remains  that 
the  plaintiff  provoked  the  trespass,  was  himself  guilty  of  the 
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act  which  led  to  the  disturbance  of  the  public  peace.  Al- 
though this  provocation  fails  to  justify  the  defendant,  it  may 
be  relied  upon  by  him  in  mitigation  even  of  compensatory 
damages.  This  doctrine  is  as  old  as  the  action  of  trespass, 
and  is  correlative  to  the  rule  which  permits  circumstances  of 
aggravation,  such  as  time  and  place  of  an  assault,  or  insult- 
ing words,  or  other  circumstances  of  indignity  and  contumely, 
to  increase  them.'' 

In  Rcbiaon  v.  Rupert^  23  Pa.  St.  523,  the  same  rule  is 
adopted,  the  court  saying:  *'  Where  there  is  a  reasonable  ex- 
cuse for  the  defendant,  arising  from  the  provocation  or  fault  of 
the  plaintiff,  but  not  sufficient  to  entirely  justify  the  act  done, 
there  can  be  no  exemplary  damages,  and  the  circumstances  of 
mitigation  must  be  applied  to  the  actual  damages." 

In  Ireland  v.  Elliott,  5  Iowa,  478, 68  Am.  Dec.  715,  the  court 
saiH :  '*  The  furthest  that  the  law  has  gone,  and  the  furthest 
that  it  can  go,  whilst  attempting  to  maintain  a  rule,  is  to  per- 
mit the  high  provocation  of  language  to  be  shown  as  a  palli- 
ation for  the  acts  and  results  of  anger;  that  is,  in  legal  phrase, 
to  be  shown  in  mitigation  of  damages." 

In  Thrall  v.  Knapp,  17  Iowa,  468,  the  court  said:  "The 
clear  distinction  is  this:  contemporaneous  provocation  of  words 
or  acts  are  admissible,  but*  previous  provocations  are  not;  and 
the  test  is,  whether  *  the  blood  has  had  time  to  cool.'  ....  The 
law  affords  a  redress  for  every  injury.  If  the  plaintiff  slan- 
dered defendant's  daughters,  it  would  entirely  accord  with 
his  natural  feelings  to  chastise  him;  but  the  policy  of  the 
law  is  against  his  right  to  do  so,  especially  after  time  for  re- 
flection. It  affords  a  peaceful  remedy.  On  the  other  hand, 
the  law  so  completely  disfavors  violence,  and  so  jealously 
guards  alike  individual  rights  and  the  public  peace,  that  if 
a  man  gives  another  a  cuff  on  the  ear,  though  it  cost  him  noth- 
ing, no,  not  so  much  as  a  little  diachylon,  yet  he  shall  have  bis 
action  ":  2  Ld.  Raym.  955,  per  Lord  Holt.  The  reasoning  of 
the  court  seems  to  make  against  his  rule  that  provocations 
such  as  happen  at  the  time  of  the  assault  may  be  received  in 
evidence  to  reduce  the  amount  of  the  plaintiff's  recovery. 

In  Morely  and  Wife  v.  Dunbar,  24  Wis.  183,  Dixon,  C.  J., 
held  that,  notwithstanding  what  was  said  in  Birchard  v.  Booth, 
4  Id.  85,  circumstances  of  provocation  attending  the  transac- 
tion, or  so  recent  as  to  constitute  a  part  of  the  rea  gestx,  though 
not  sufficient  entirely  to  justify  the  act  done,  may  constitute 
an  excuse  that  may  mitigate  the  actual  damages;  and  where 
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the  provocation  is  great,  and  calculated  to  excite  strong  feel- 
ings of  resentment,  may  reduce  tbem  to  a  sum  which  is  merely 
nominal.  But  in  Wihon  v.  Yaung^  31  Wis.  574,  it  was  held  by 
a  majority  of  the  court  that  provocation  could  go  to  reduce 
compensatory  damages  only  so  far  as  these  should  be  given  for 
injury  to  the  feelings,  Dixon,  C.  J.,  however,  adhering  to  the 
rule  in  Morety  v.  Dunbar,  supra,  that  it  might  go  to  reduce  all 
compensatory  damages;  but  in  Fenelon  v.  ButtSy  53  Id.  844, 
and  in  Corcoran  v.  Harran,  55  Id.  120,  it  was  clearly  held  that 
personal  abuse  of  the  assailant  by  the  party  assaulted  may  be 
considered  in  mitigation  of  punitory  but  not  of  actual  damages^ 
which  include  those  allowed  for  mental  and  bodily  suffering; 
that  a  man  commencing  an  assault  and  battery  under  such 
circumstances  of  provocation  is  liable  for  the  actual  damages 
which  result  from  such  assault. 

In  DonneUy  v.  Harris,  41  111.  126,  the  court  instructed  the 
jury  that  words  spoken  might  be  considered  in  mitigation  of 
damages.  Walker,  C.  J.,  in  delivering  the  opinion  of  the  su- 
preme court,  remarked:  '*IIad  this  modification  been  limited 
to  exemplary  damages,  it  would  have  been  correct,  but  it  may 
well  have  been  understood  by  the  jury  as  applying  to  actual 
damages,  and  tliey  would  thus  have  been  misled.  To  allow 
them  the  effect  to  mitigate  actual  damages  would  be  virtually 
to  allow  them  to  be  used  as  a  defense.  To  say  they  constitute 
no  defense,  and  then  say  they  may  mitigate  all  but  nominal 
damages,  would,  we  think,  be  doing  by  indirection  what  has 
been  prohibited  from  being  done  directly.  To  give  to  words 
this  effect,  would  be  to  abrogate,  in  effect,  one  of  the  most 
firmly  established  rules  of  the  law."  See  also  Ogden  v.  Clay- 
comb,  52  Id.  366.  In  Gizler  v.  Witzel,  82  Id.  322,  the  court 
said,  in  reference  to  the  charge  of  the  court  below:  "The  third 
instruction  tells  the  jury,  among  other  things,  that  the  plain- 
tiff, in  order  to  recover,  should  have  been  guilty  of  no  provoca- 
tion. This  is  error.  It  is  wholly  immaterial  what  language 
he  may  have  used,  so  far  as  the  right  to  maintain  an  action  is 
concerned,  and  even  if  he  went  beyond  words,  and  committed 
a  technical  assault,  the  acts  of  the  defendant  must  be  still 
limited  to  a  reasonable  self-defense." 

In  Norris  v.  Casel,  90  Ind.  143,  this  precise  question  was  not 
raised;  but  the  court  said,  in  reference  to  the  instructions  of 
the  court  below,  that  the  first  part  of  the  charge,  that  a  provo- 
cation by  mere  words,  however  gross  and  abusive,  cannot 
justify  an  assault,  was  correct,  and  that  a  person  who  makes 
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raeh  werds  a  pretext  for  committing  an  assault  commite 
thereby^  not  only  a  mere  wrong,  but  a  crime,  and  the  person 
BO  aeeanlted  is  not  deprived  of  the  right  of  reasonable  self-de- 
fense, even  though  he  used  the  insulting  language  to  provdke 
the  assault  against  which  he  defends  himself;  but  whatever 
may  have  been  his  purpose  in  using  the  abusive  language,  it 
can  net  be  made  an  excuse  for  the  assault 

Johfwm  T.  McKee^  27  Mich.  471,  was  a  case  very  similar  to 
the  one  at  bar,  and  was  given  to  the  jury  under  like  instruc- 
tions. The  supreme  court  said:  *'In  regard  to  provocation, 
the  court  charged,  in  effect,  that  if  plaintiff  provoked  defend- 
ant, and  the  assault  was  the  result  of  that  provocation,  he 
could  recover  nothing  beyond  his  actual  damages  and  out- 
lays, and  would  be  precluded  from  claiming  any  damages  for 
injured  feelings  or  mental  anxiety.  In  other  words,  he  would 
be  cut  off  from  all  the  aggravated  damages  allowed  in  cases 
of  willful  injury,  and  sometimes  loosely  called  exemplary 
damages.  As  there  is  no  case  in  which  a  party  who  is  dam- 
aged, and  is  allowed  to  recover  anything  substantial,  cannot 
recover  his  actual  damages,  the  rule  laid  down  by  the  court 
was  certainly  quite  liberal  enough,  and  if  any  one  could  com- 
plain, it  was  not  the  defendant." 

The  court  said  in  Prentiss  v.  Shaw,  56  Me.  427,  96  Am.  Dec. 
475:  "We  understand  the  rule  to  be  this:  a  party  shall  re- 
cover, as  a  pecuniary  recompense,  the  amount  of  money  which 
shall  be  a  remuneration,  as  near  as  may  be,  for  the  actual, 
tangible,  and  immediate  result,  injury,  or  consequence  of  the 

trespass  to  his  person  or  property If  the  assault  was 

illegal  and  unjustified,  why  is  not  the  plaintiff,  in  such  case, 
entitled  to  the  benefit  of  the  general  rule,  before  stated,  that  a 
party  guilty  of  an  illegal  trespass  on  another's  person  or  prop- 
erty must  pay  all  the  damages  to  such  person  or  property 
directly  and  actually  resulting  from  the  illegal  act?  ...  . 
Where  the  trespass  or  injury  is  upon  personal  or  real  prop- 
erty, it  would  be  a  novelty  to  hear  a  claim  for  a  reduction  of 
the  actual  injury  based  on  the  ground  of  provocation  by 
words.  If,  instead  of  the  owner's  arm,  the  assailant  had 
broken  his  horse's  leg,  ....  must  not  the  defendant  be  held 
to  pay  the  full  value  of  the  horse  thus  rendered  useless?" 
The  learned  judge  admits  that  the  law  has  sanctioned,  by  a 
a  long  series  of  decisions,  the  admission  of  evidence  tending 
to  show,  on  one  side,  aggravation,  and  on  the  other,  mitigation 
of  the  damages  claimed;  but  he  holds  the  law  to  be,  that 
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initigant  circumstances  can  only  be  set  agafnst  exem'^larj' 
damages,  and  cannot  be  lised  to  reduce  tbe  actual  damages 
directly  resulting  from  the  defendant's  unlawful  act. 

In  a  learned  article  on  damages  in  actions  ex  delictOf  3 
Am.  Jur.  287,  it  is  said:  ''If  the  law  awards  damages  for  an 
injury,  it  would  seem  absurd,  even  without  resorting  to  the 
definition  of  damages,  to  say  that  they  shall  be  for  a  part  only 
of  the  injury." 

''It  is  a  reasonable  and  a  legal  principle  that  the  compen- 
sation should  be  equivalent  to  the  injury.  There  may  be 
some  occasional  departures  from  this  principle,  but  I  think  it 
will  be  found  safest  to  adhere  to  it  in  all  cases  proper  for  legal 
indemnification  in  the  shape  of  damages":  4  Dall.  207,  per 
Shippen,  C.  J. 

Jacobs  T.  Hoover^  9  Minn.  204,  Cushman  v.  WaddeU^  1  Bald. 
67,  and  MeBride  t.  MeLa'ogldin^  6  Watts,  875,  are  strong  au- 
thorities in  support  of  the  rule  that  provocativie  language  used 
by  the  plaintiff  at  the  time  of  the  battery  should  be  given  in 
evidence  only  in  mitigation  of  exemplary  damages,  and  that 
unless  the  plaintiff  has  given  the  defendant  a  provocation 
amounting,  in  law,  to  a  justification,  he  is  entitled  to  receive 
compensation  for  the  actual  injury  sustained. 

If  provocative  words  may  mitigate,  it  follows  that  they  may 
reduce  the  damages  to  a  mere  nominal  sum,  and  thus  prac- 
tically justify  an  assault  and  battery.  But  why,  under  this 
rule,  may  they  not  fully  justify?  If  in  one  case  the  provoca- 
tion is  so  great  that  the  jury  may  award  only  nominal  dam- 
ages, why,  in  another,  in  which  the  provocation  is  far  greater, 
ehould  they  not  be  permitted  to  acquit  the  defendant,  and 
thus  overturn  the  well-settled  rule  of  law  that  words  cannot 
justify  an  assault?  On  the  other  hand,  if  wordd  cannot  justify, 
they  should  not  mitigate.  A  defendant  should  not  be  heard 
to. say  that  the  plaintiff  was  first  in  the  wrong  by  abusing 
faini  with  insulting  words,  and  therefore,  though  he  struck 
and  injured  the  plaintiff,  he  was  only  partly  in  the  wrong,  and 
6hould  pay  only  part  of  the  actual  damages. 

If  the  right  of  the  plaintiff  to  recover  actual  damages  were 
in  any  degree  dependent  on  the  defendant's  intent,  tnen  the 
plaintiff's  provocation  to  the  defendant  to  commit  the  assault 
open  him  would  be  legitimate  evidence  bearing  upon  that 
question;  but  it  is  not.  Even  lunatics  and  idiots  are  liable  for 
actual  damages  done  by  them  to  the  property  or  person  of 
another,  and  certainly  a  person  in  the  full  possession  of  hia 
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IhonltiM  tboiild  be  held  liable  for  his  actual  injuries  to  an. 
oUmTi  unless  done  in  self-defense,  or  under  reasonable  appre- 
hensioQ  that  the  plaintiff  was  about  to  do  him  bodily  harm. 
The  law  is,  that  a  person  is  liable  in  an  action  of  trespass  for 
an  assault  and  battery,  although  the  plaintiff  made  the  first 
assault,  if  the  defendant  used  more  force  than  was  necessary 
for  his  protection,  and  the  symmetry  q{  the  law  is  better  pre- 
served  by  holding  that  the  defendant's  liability  for  actual 
damages  begins  with  the  beginning  of  his  own  wrongful  act. 
It  is  certainly  in  accordance  with  what  this  court  held  in 
JSiowIand  ▼.  Day,  66  Vt  318,  that  ''the  law  abhors  the  use  of 
force,  either  for  attack  or  defense,  and  never  permits  its  use 
unnecessarily.'' 

Bxemjdary  damages  are  not  recoverable  as  matter  of  right, 
but,  as  was  stated  by  Wheeler,  J.,  in  Earl  ▼.  Tapper^  45  Vt 
276,  they  are  given  to  stamp  the  condemnation  of  the  jury 
upon  the  acts  of  the  defendant  on  account  of  their  malicious 
or  oppressive  character:  Boardman  v.  Oold9miihf  48  Id.  403, 
and  cases  cited;  Mayne  on  Damages,  6865;  Vdit  v.  Btaekmar^ 
64  N.  Y.  440. 

The  instructions  to  the  jury  upon  this  branch  of  the  case 
were  in  substantial  accordance  with  the  law,  as  above  stated. 
As  exemplary  damages  were  awardable  in  the  discretion  of 
the  jury,  the  charge  was  also  correct  that  the  influence  of  an 
example  in  a  case  of  this  kind  depended  on  the  character  and 
standing  of  the  parties  involved. 

We  find  no  error  in  the  charge,  and  the  judgment  is  affirmed. 


Assault  ahd  Battirt— Damaoss.  —  A*  to  the  allowanoa  oC  m 
damage!  for  aoti  punishable  criminally,  eoch  aa  aaianlt  and  baUnyv  mtX^ 
«loaa  trespass,  eto.,  note  to  Awim  ▼.  Wilson,  60  Am.  Dea  771-77fi. 

EXUCFLABT    DaMACU,   WRXN  ALLOWABLE,   AMD  WHBN    HOT:  SoO  Cthnt 

bm  He.  J^p  0^  y.  Bridge^  86  Ala.  448;  11  Am.  St  Rep.  68,  and  note;  Mte* 
Imrgh  He  R*y  OOk  ▼.  Lytm,  123  Pa.  St.  140;  10  Am.  St.  Rep.  617.  and  note. 

Assault  abd  Battbbt.  —  In  an  action  for  an  assanlt  and.battory.  iMdk 
is  also^  pnnisluible  criminally,  eitemplary  damagee  are  not  recorerable:  F^ 
T.  Parker,  68  N.  H.  842;  IS  Am.  Rep.  270;  bnt  see  ffoadkif  ▼.  WtHeem^  46 
Vt.  28S;  12  Am.  Rep.  107;  Rowe  t.  J#om«,  9  Rioh.  428;  S7  Am.  Dee.  680; 
Taberr.  Hmtem,B  Jnd.  882;  81  Am.  I>ee.  96.  In  an  notion  to  leoerer  azem- 
platy  damages  for  an  assanlt  and  battery,  it  k  aotnsosssaiy  timft  tiM  juy 
shoold  be  satisfled,  b^rond  a  reasonable  donbt^  that  the  assanlt  aad  battery 
was  malidMBly  oommittad  by  dsfsttdants  BL  (hm  r.  MdOUukm^  74  CbL 
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Nash  v.  Jbwbtt. 

[ei  VMMOirr,  0QI.J 

tauuNnr  •*  OoRTBiioff  of  Ibfamt  —  RKPRnBMTAinm  M9  90  Amm,  —  Mm 
uMmk  in  tort  will  not  lie  againat  an  infant  for  frandnlentl j  r^praaont- 
inf  kimaalf  to  ba  of  fall  ago,  thoraby  obtaining  orodit»  and  i^Aimitg 
plaintiff  to  oontraot  with  him. 

ImPAHor.  —  FoBM  of  AonoH  doaa  not  dotonnina  tha  liability  of  an  infant^ 
and  ba  oannot  ba  mada  liabla  whan  tha  canaa  of  aoliaa  ariaaa  firaai  ooia- 
traot  in  an  action  in  form  ex  detidc 

TmnPABS  on  the  caee  against  an  infant 

JoAn  B.  Meacham  afid  O.  H.  Masan^  for  the  plaintUH 

BaUhMer  and  BateSj  for  the  defendant. 

Tylbb,  J.  The  plaintiff  brings  this  action  against  the  de- 
fendant to  recoyer  the  damages  which  he  claims  to  have  sus- 
tained in  consequence  of  the  defendant  having  falsely  and 
fraudulently  represented  to  him  that  he  was  of  the  full  age 
of  twenty-one  years,  whereby  the  plaintiff  was  induced  to  sell 
the  defendant  certain  goods  and  merchandise,  and  to  take  his 
promissory  note  therefor.  The  defendant  pleads  infanoyi  and 
the  case  comes  to  this  court  on  demurrer  to  the  plea. 

Cases  inyolying  substantially  the  same  question  that  is  here 
presented  have  been  decided  by  this  court,  and  a  full  review 
of  the  authorities  is  unnecessary.  It  was  held  in  West  v.  MoorSy 
14  Vt  447,  89  Am.  Dec.  235,  and  Morrill  v.  Aden,  19  Vt  505, 
that  to  an  action  on  the  case  for  a  false  and  deceitful  warranty 
of  a  horse,  infancy  was  a  good  defense;  and  in  Gilson  v.  Spear , 
38  Id.  815,  88  Am.  Dec.  659,  that  an  infant  was  liable  in  an 
action  ex  delicto  for  an  actual  and  willful  fraud  only  in  cases 
in  which  the  form  of  action  did  not  suppose  that  a  contract 
existed;  but  where  the  gravamen  of  the  fraud  consisted  in  a 
transaction  that  really  originated  in  contract,  the  plea  of  in- 
fancy was  a  good  defense.  In  Doran  v.  Smith,  49  Vt  353,  the 
defendant  falsely  and  fraudulently  represented  that  he  was 
the  owner  of  certain  property,  and  had  good  right  to  sell  tha 
same;  and  the  plaintiff,  confiding  in  such  representations, 
bought  tha  property,  and  paid  the  defendant  therefor.  Tha 
j^perty  was  not  in  fact  the  defendant's,  and  the  plaintiff  was 
aompelled  to  surrender  it  to  the  true  owner;  yet  a  plea  of  in- 
fancy to  a  declaration  in  case  was  held  good  on  demurrer. 

The  plaintiff's  counsel  insist,  that  a  legal  distinction  can  ba 
drawn  between  the  above  cases  and  the  one  at  bar,  in  that,  in 
tha  praaeot  case,  the  falsa  and  fraudulent  representation  was 
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antecedent  to  and  disconnected  with  the  contract,  although  it 
was  the  inducement  to  it. 

While  it  is  true,  as  a  general  proposition  of  law,  that  infants 
are  liable  for  their  tort?,  yet  the  form  of  action  does  not  deter- 
mine their  liability,  and  they  cannot  be  made  liable  when  the 
cause  of  action  arises  from  a  contract,  although  the  form  is  ex 
delicto.  A  reference  to  the  declaration  in  this  case  shows  that 
the  representations  made  by  the  defendant  as  to  his  age,  using 
the  concise  language  of  Chief  Justice  Pierpoint  in  Doran  ▼. 
Smithf  supra,  "enter  into  and  constitute  an  element  of  the  con- 
tract itself;  it  is  that  that  makes  them  actionable.  The  contract 
must  be  alleged  and  proved,  or  there  can  be  no  recovery.  The 
contract  is  the  basis  of  the  action;  the  fraud  is  predicated  upon 
the  contract." 

Benjamin  in  his  work  on  sales,  page  22,  lays  down  the  gen- 
eral rule  that  an  action  at  law  will  not  lie  against  an  infant 
for  fraudulently  representing  himself  of  full  age,  and  thereby 
inducing  the  plaintiff  to  contract  with  him,  and  cites  many 
authorities  in  support  of  the  rule;  but  in  his  note,  on  page  442, 
ha  says  that  an  infant  may  be  held  liable  for  a  false  statement 
as  to  his  age,  if  he  afterwards  successfully  refuses  to  pay  on 
the  ground  of  infancy. 

The  decision  in  Fitts  v.  Hall,  9  N.  H.  441,  which  i«  referred 
to  approvingly  by  Redfield,  J.,  in  Towne  v.  Wiley,  28  Vt.  855, 
56  Am.  Dec.  85,  is  relied  upon  by  the  plaintiff's  counsel  in 
this  case;  but  that  decision  was  not  an  authority  in  point  in 
Towne  v.  Wiley,  supra.  In  the  latter  case,  an  infant,  who  had 
hired  a  horse  of  a  livery-stable  keeper  to  drive  to  an  agreed 
place  twenty-three  miles  distant,  returned  by  a  circuitous 
route,  nearly  double  that  distance,  left  the  horse  standing  out 
of  doors  during  the  night,  and  it  died  from  overdriving  and 
exposure.  It  was  held  that  the  infant  was  liable  in  trover  for 
a  conversion  of  the  property  by  departing  from  the  object  of 
the  bailment,  the  same  as  if  he  had  taken  it,  in  the  first  in- 
stance, without  permission.  In  his  opinion  in  that  case  Judge 
Redfield  said:  '*In  all  the  cases,  then,  upon  this  subject,  it' 
will  be  found  that  the  courts  profess  to  hold  infante  liable  for 
positive,  substantial  torts,  but  not  for  violations  of  contract 
merely,  although,  by  construction,  the  party  claiming  redress 
may  be  allowed,  by  the  general  rules  of  pleading,  to  declare 
in  tort  or  contract,  at  his  election." 

In  FUU  T.  Hall^  supra,  the  infiint  had  rescinded  tlie  contnet 
by  which  goods  had  been  sold  to  him,  and  liis  note  takm  them- 
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for,  on  hiB  false  representation  that  he  was  of  age,  and  had  re- 
fused, on  demand,  to  return  the  property.  Parker,  C.  J.,  who 
delivered  the  opinion,  said,  in  the  subsequent  case  of  BurUy 
V.  Russell,  10  N.  H.  184,  34  Am.  Dec.  146:  **That  decision  is, 
that  an  infant  is  liabh^  in  case  for  a  fraudulent  afTirnmtion 
that  he  is  of  age,  whereby  another  is  induced  to  enter  into  a 
contract  with  him,  if  he  afterwards  avoids  the  contract  by  rea- 
son of  his  infancy." 

We  think  no  distinction  in  principle  can  be  drawn  between 
this  case  and  former  cases  referred  to,  decided  by  this  court, 
and  the  judgment  of  the  county  court  is  affirmed. 


Ikvar CT  —  Contracts.  —  An  action  for  deceit  lies  against  an  infant  who 
has  obtained  property  by  the  fraudulent  representation  that  he  was  of  age, 
and  refuses  to  pay  for  it:  Hke  ▼.  B€fer,  108  lud.  472;  68  Am.  Rep.  63.  But 
an  infant  cannot  be  estopped  from  asserting  his  tme  age,  nor  from  avoiding 
his  contract  by  pleading  his  disability:  Ahey  ▼.  Reed^  115  Ind.  148;  7  Am. 
St.  Rep.  418,  and  note. 

In  the  case  of  McKamy  ▼.  Cooper,  81  Ga.  879,  where  one  Cooper  saed  the 
administrator  of  Miller  upon  notes  executed  by  Miller  during  his  lifetime, 
but  during  his  minority,  the  charge  of  the  court  was  held  proper,  which  in- 
structed that,  although  Miller  perpetrated  a  fraud  in  falsely  alleging  himself 
to  be  twenty-one  years  of  age  at  the  time  of  executing  said  notes,  plaintiif 
cHmld  not  reoorer  npon  them  if  he  was  at  the  time  an  infant. 
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A]>ifnnsrBATO«i»  paym«iifc  to»  when  ralid,  497* 

Appcllats  Pbooixdinqs,  appeal  by  one  party,  when  operaiei  in  faTor  oC  all» 

626. 
ArroaMKT  at  Law,  priTiIeged  oommnnicationt  to,  what  are,  618. 
privileged  oommnnicationa  to,  include  papers  and  letters,  616. 

BavKSuncr  amd  IxaoLVVMor,  decree  of  oonrt  hairing  Jnrisdiotioii  is  binding 

in  other  states,  213. 
dividend,  aooeptanoe  of,  whether  creates  estoppel,  21ft. 
Jurisdiction  in,  does  not  affect  non-residents,  212. 
non-resident  creditors  aooepttng  dividends,  whether  bonnd  by  discharge^ 

214^  220. 
Bon*residetti  erodilcirs  cannot  take  property  from  the  assignee^  212. 
non-reaident  creditors  appearing  merely  to  oppoee  discharge,  or  to  nrge 

that  proceedings  do  not  bind  them,  213. 
Bon-resident  creditors,  groand  for  holding  discharge  void  as  against,  212. 
non-resident  creditors  not  parties  to,  are  not  bound  by  discharge^  212. 
non-resident  creditor  proving  his  debt,  whether  bound  by  discharge^ 

214. 
Bon*resident  creditor,  waiver  of  jurisdiction  over  debt,  what  is  not,  213. 
proper^  in  another  state,  213. 

GARmiBRS,  liability  of,  as  warehousemen,  when  commences,  429. 

liability,  when  terminates,  429. 

of  passengers,  destination,  duty  of,  at,  704. 

right  of  states  to  regulate  charges  of,  490. 

right  of  states  to  regulate  charges  of,  must  not  be  arbitrarily  exercised, 
490. 

right  of,  to  be  heard  respecting  reasonableness  of  charge,  491. 

way-stations,  passengers  leaving  train  at,  767. 
Cbildbbh  bom  after  making  a  will,  what  provisions  in  will  make  it  opera- 
tive against  them,  592-^95. 
CoNFLiar  OF  Laws,  comity,  when  permits  carrying  out  of  laws  of  another 

state,  679. 
OoNsnTunofCAL  Law,  carriers,  right  of  statea  to  regulate  charges  of,  490, 
491. 

estoppel  against  urging  unconstitutionality  of  a  statute,  210. 
CoMTRAars,  wagering,  what  are,  167,  168. 

wagering,  recovering  money  paid  under,  168. 
CoBTRiBunoii  between  persons  jointly  answerable  for  libel,  336. 
OoKPOBATioiia,  stockholders,  liability  of,  626. 

stockholders,  suits  by,  to  prevent  frauds  and  acts  uUra  wkm^  811. 

stock,  fraudulent  iuue  of,  liability  for,  192,  226. 

■took,  transfers  of,  when  valid,  626. 
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Vo-rwMMMor,  profit^  aMonntiiif  for,  between  eo-Unanlib  Ml^ 
Co-TBHAirn^  i«Bl%  liabiU^  to  Mcovnt  for,  566i 
Cbim iNAL  Law,  rape,  a*lMk-0B  ehoraotor  U  proeeontrfa,  SML 
•elf -doionM,  wha4  MMtaine  plea  of,  202. 

DBmoMiiHi  «f  kuidi^  aooepHnod  —mtiel  to^  IL 

«f  kads  f or  MO  ae  •  etreet^  whet  ii^  aO^  A 

of  Undi,  rerocatioD  of,  81. 
DsmmoN  of  filing,  294. 

of  liberty  of  tho  preee,  U^  844. 

of  malice  in  law  and  in  fact,  SS7,  t88L 

of  wagering  contraote,  167. 

EvTATS  OP  DwnpBiiTB,  poethamono  ebildren,  wbal  pvorinOM  of  a  will  os* 

dnde  from  inheriting,  602-5dfi. 
EnoTTEL  againet  urging  invalidi^  of  diecharge  in  bankmptqr  or  fneol 

▼en6y,  214,  220. 
RxJCUTiow,  bond  of  indemnity,  whether  ofBoer  mutt  lory  and  eeil  after  ro> 

oeiFing,  815,  816. 
poeeewion,  writ  of,  idl  peraona  in  poiseasion  rnnat  bo  remored,  87* 
poaaeaaion,  writ  of,  cropa,  right  of  plaintilf  to  be  pnt  in  poaaeaaion  o^  ML 
posaeasion,  writ  of,  defendant  and  plaintiff  mnat  not  be  loft  oontawiding 

for  poaaeaaion,  67. 
poaeeaaion,  writ  of,  defendant  need  not  be  removed  if  he  agroei  to  bold 

under  plaintiff,  68. 
poaaeaaion,  writ  of,  defendant*a  wife  and  fkuily  may  be  remorodp  fD. 
poaaeaaion,  writ  of,  duty  of  officer  under,  66. 
poaaeaaion,  writ  of,  formal  delivery  of  poaaeeaioo  not  anfieiont^  9t* 
poaaeaaion,  writ  of,  gooda  of  defendant,  neoeasity  of  removal,  60. 
poaaeaaion,  writ  of,  improvomonta,  right  of  plaintiff  to  be  pnt  tnpo«ao> 

•ion  of,  69. 
writ  of  poeaoaaion,  return  day,  what  m%y  be  done  af tor*  69.  - 
writ  of  poaaeaaion,  aervioo  of,  when  plaintiff  and  dofondanti  an  oo>lan> 

.  ante,  69. 
writ  of  pooaeaeion,  what  eaaautial  to  oomplete  eervioe  ol,  W-iL 
writ  of  pooaeoaion,  who  may  bo  removed  under,  69-6L 

^njNO  Papkrs,  oertifioate  of,  what  anffieient,  296b 
defined,  294. 

delivery  to  proper  officer  ia  eaaential  to,  296b 
fee  for,  payment  of,  may  be  eaaential,  296. 
fee  for,  waiver  of  payment  of,  296. 
indoraement  of,  oaaea  requiring,  297. 
indoraement  of  fact  of,'  ahonld  be  made,  295» 
indoraement  of  fact  of,  omiaaion  of,  295. 
indoraement  of,  inatandea  where  it  ia  immaterial,  296w 
ia  leaving  them  with  proper  officer  for  filings  296. 
oi  bill  of  exceptiona,  297. 
of  claim  againat  inaolvent  eatate,  296b 
of  chattel  mortgage,  296. 
of  depoaition,  296. 
of  paper  for  regiatration,  296. 
proof  of,  when  paper  ia  not  indoned,  297. 
when  officer  ia  absent,  296. 
when  office  of  clerk  ia  vacant,  295. 
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FixnTKii^  iMte  of,  289. 

FftAVO^  diattol  mortgage^  pdrmimag  ■Mrtgaforto  i«tafaifo««riflBMid  ail^ 

Onrr,  Mseptiab  of,  08& 

roTooatioQ  of,  bj  death  of  gnamitor,  171^ 
GvAmABTT,  revocation  of,  by  death  of  guarantor,  17ft. 

HunAMD  AXD  Wm,  gift  by  hnsband  to  wife,  S7. 

poeBeeeion,  writ  oi,  against  hneband,.reqairee  removal  of  wife^  6Ql 
poaaeenon,  writ  of,  pendente  lite  pnrchaBers,  removal  of,  &k 
poeeemion^  writ  of,  who  may  not  be  removed  under,  61* 
separation,  agreement  for,  validity  and  effeet  of,  469. 
separate  property  of  wife,  husband's  agreement  that  oertain  moneys  ahall 
be,  87. 

Infaut,  oontribntory  negligence,  when  chargeable  with,  67S;  688. 

fraudulently  representing  himself  as  of  age,  938. 
Indxmkitt,  bond  of,  officer  receiving  and  refusing  to  prooeed,  defensss  open 
to,  316. 
bond  of,  officer  receiving,  whether  must  levy  and  sell  whethor  ptopofly 
belongs  to  defendant  or  not,  316,  316. 
iMJUNOTioif,  sgainst  publication  of  libel,  369. 

Imsvbanob,  agent's  knowledge,  when  avoids  breach  of  condition,  S18L 
life,  suicide,  when  avoids,  436. 

mutual  benefit  society  refusing  to  levy  assessmenti  beoomei  liable  tar  llw 
amount  of  its  policy,  437. 

JvoeuMT,  ecllateral  attacks  on,  148. 

oondusiveness  of,  142. 

law  of  the  case^  when  oontrols  subsequent  appeal,  MSL 
JuRT  Trial,  verdict;  oertainty  requisite  in,  762. 

verdict,  special^  must  cover  all  the  issassb  and  no4  bo  self  iontiadielsiyy 
752. 

waiver  ol^  in  criminal  oasea^  168. 


liAXSiiORD  Ain>  Trhaht,  defects  in  leased  promise^  Ualiility  of  laodksd  far 
injuries  caused  by,  201. 

UabQity  of  landlord  for  injuries  resulting  from  known  wsalnuM  of  MUU 
ing.  201. 
Ijbbl,  author,  who  liable  ai^  336,  836. 

contribution,  one  jointly  liable  cannot  enforce^  8S6b 

damages  recoverable  for,  339,  342. 

damiiges,  exemplary,  341. 

damages,  regulation  of,  339,  842. 

editor,  liabUity  of,  336. 

malice  in  law  and  in  fact,  337,  8S8» 

persons  answerable  for,  334. 

printer,  liability  of,  336. 

proof  of  publication,  337# 

proprietor  of  periodical  is  answerable  for  whatever  is  published  therein 
834,336. 

vender,  liabiUty  of,  336. 

See  Nbwbpaprr  Ltbrl. 
Ijornsb,  abuse  ot,  when  amounts  to  a  trespapf ,  173. 

revocation  of,  when  not  permitted,  173. 
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Mmmoeovb  Vwtoncunov,  probable  omim,  tAriot  of  ceanmH  fa  m4 

«f,  753. 
MAsns  AK9  Sbbyavt,  Bmebiaerf,  dafectire,  wm  fd^  after  maitir  hai 
iMd  to  fnnibh  better^  683. 
nuuibiiMryv  what  matter  must  provide,  683, 
MoBiTGAOii  ohattel,  accompanied  by  agreement  that  mortgagor  may 
in  poaaenion  and  mU,  918. 
chattel,  agreement  not  oontaiaed  in,  whether  rendera  fraadnle&tto  81ft. 
ehaitol,  anihorising  mortgagor  to  aell,  caaea  holding  it  noi  to  be  frmufai- 

lent,  916,  916. 
chattel,  anthorising  mortgagor  te  aell,  oaaea  holding  it  to  be  frandnlMiw 

prima /ade,  916. 
ohattel,  fraudulent  in  law  when  it  permito  mortgagor  te  eeli,  91SL 
deed  abaolute,  may  be  shown  to  be  a,  684. 
vendee,  liability  for,  614. 
MvHiciPAL  Ck>RPORATiON,  buildiugB  and  walla,  fall  of,  liability  for  tejufaa 
inflicted  by,  849. 
nuisance,  liability  of,  for  authorizing  third  person  to  mainteiw,  84B. 
aniaanoe,  liability  of,  for,  depends  on  chartora,  846. 
nnisanoe,  liability  of,  for  erecting  or  maintaining,  846u 
nuisance,  liability  to  indictment  for,  845. 
nuisance,  licensing  of,,  mahes  municipality  answerable  for,  847* 
nuiaance,  objecta  in  atreete,  when  are,  847. 
naiaanoe,  aewers,  liability  for,  848. 
ttBisanoe  to  healthy  liability  for,  848. 
powers  of,  muat  be  given  in  their  chartora,  137. 
atreets,  charter  requiring  persona  injured  to  aeek  aal 

of  adjoining  lot,  446. 
etreeta,  duty  of,  to  keep  in  repair,  446. 
atreeta,  duty  of,  to  keep  aafe  and  unobatructed,  847. 
atreeta,  notice  of  defecto  in,  when  imputed  to^  446. 


NbouobmcIi  ehildren,  when  not  chargeable  with  contributory^  C7S» 

treapaaaer  upon  premisea,  whether  may  recover  for,  374^ 
Nbgotiablb  Instrumbnts,  collection,  indorsement  for,  624. 

parol  evidence  to  ahow  true  relation  of  the  partiea  to^  287. 

parol  evidence  to  vary  effect  of  indorsement^  288. 

parol  evidence  to  vary  or  contradict,  287. 
NiwBPAPKB  LiBBL  arising  from  error  or  inadvertence,  337. 

authors  and  artists,  adperdions  upon  private  character  o^  are  not  priv^ 
leged,  359. 

authors  and  artists,  criticisms  of  works  of,  when  privilegedt  S68L 

authors  of,  liability  for,  335. 

authors  of,  when  deemed  to  assent  to  publication,  336. 

authors  of,  who  may  be  held  liable  as,  335. 

bad  reputation  of  plaintiff  may  be  proved  to  mitigate  damagea,  S4S. 

church  members,  publication  of  charges  against  or  of  expnlaion  o^  3481 

circulation  of  paper,  evidence  of  extent  of,* 339. 

oommercial  agencies,  publications  by,  348. 

damages,  actual,  may  be  recovered  in  all  cases,  339,  340. 

damages,  evidence  of  circulation  of  paper  may  be  given  to  enhanee^ 

damages,  evidence  of  special,  need  not  be  offered,  339. 

damages,  evidence  admissible  in  mitigation  o^  839. 

damages,  ezemplarj,  when  proper,  841. 
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KiwiTAnE  LiBiL,  dunigwb  honeaty  of  notiTii  omj  bo  frorod  la  wJHfi 

tMii,S4a 
domagMb  mitigotioa  o(  bj  ihowuig  that  fibil  oomphHiod  of  boo  boM 

pcorioaily  pablubod,  342. 
domagMb  mitigAtioii  o<,  wbat  may  bo  fnovon  in,  S99-S41, 
damagjBO,  ooeaiioa  of  publicalioii  may  bo  proron  in  miligalioa,  8101 
dlot^bntart  mnd  Tendon^  liiibility  of,  SMb 
oditor,  linbility  o^  386* 
ozpalnoii  of  mombor  of  roUgiooo  or  otkor  organintloai^  poblioali—  o( 

348. 
head-linoi  may  render  article  libeloos,  847. 
fgnoranoe  tbat  matter  pobliabed  was  libeloua,  888. 
inatnictioa  to  restrain  pnblicatioii,  869. 
iBtentioQ  to  prodnoe  probable  results  most  be  presomed,  888. 
Judicial  officers,  pabUcation  oonceming;  when  libelooa»  852. 
jadicial  proceedings,  comments  upon,  wbat  allowable,  864-388. 
J«dieial  proceedin;;s,  depositions  not  yet  used  may  not  be  pnblisbod,  868. 
Judicial  proceedings,  ex  parte  pleadings  oraffidavil^  pabUcation  of,  knot 

privileged,  863. 
jvdicial  proceedings,  fair  reports  of,  what  deemed  to  bo,  868. 
judicial  proceedings,  garbled  statements  or  extracts  from,  are  not  priTi* 

leged,  362. 
Jndidal  proceedings,  pleadings  not  yet  presented  to  the  coorl  tar  aolion, 

pablication  of,  is  not  privileged,  364. 
Judicial  proceedings,^  publicattci^  Of,  is  not  privilegod  unle«  tb^  were 

public  363. 
Judicial  proceedings,  pablication  of,  must  not  be  acoompanied  bj  mail* 

eions  or  defamatory  comments,  or  statements  drawn  from  otkor 

sources,  864. 
Judioial  proceedings^  pnblicatioii  of^  for  malicious  mottTOt  is  Mtionablsb 

864. 
Judicial  proceedings,  pablication  of,  must  bo  fair  and  impartial,  881« 
Judioial  proceedings,  publication  of,  when  privileged,  861-864. 
Judioial  proceedings  taken  with  dosed  doors  may  not  bo  repuUisbed, 

362. 
logislatiye  proceedings  of  minor  bodies,  pablication  of^  is  priTilegod,  881. 
Isgislative  proceedings,  pablication  is  privileged,  360,  361. 
legislatiTe  proceedings,  when  secret  may  not  be  pablisbed,  86L 
liberty  of  the  press  defined,  343. 
malice,  definition  of,  337. 
malice,  evidence  of,  need  not  be  offered,  337. 
malice  in  fact,  absence  of,  does  not  releive  iibeler  from  aotual  damages^ 

•  338. 
malice  in  law  and  in  fact,  distinguished  and  defined,  387. 
malice,  intentional  act  not  essential  to,  339. 
malice  of  reporters  and  other  subordinates,  whether  proprietor  is  aa> 

swerable  in  exemplary  damages  for,  341, 
malice,  presumption  of,  337. 

motives  of  defendant  may  be  proven  in  mitigation,  340,  341. 
news,  false  and  defamatory  matter  is  not  privileged  as,  346. 
newspapers  have  no  privilege  to  publish  libels  as  matters  of  new%  348^ 

846. 
parties,  all  are  answerable  for  the  malice  of  each,  841. 


940  Index  to  thb  Norsa. 

VswiTApn  IjaoKL,  pcfMot  aatwerftbto  for»  SM. 

prwomptlMi  «f  faliantM  of  libelous  ehargai,  S08L 

pnmiBpfeitti  of  OMlioe  is  kw»  wkm  wdi^pBtallii.  SK 

printor,  Imlnltty  of,  386. 

priTftto  oorpuMtfion.  dire«ton  oi;  pablioMfoD  oonooraiiiK^  h  soft  fpitl- 

leg6d»36a 
profawioiial,  ohweh,  and  tpodal  periodiimla,  pobliMtion,  wiitt  priv^^ 

84a 

ptooi  of  pqblumtioa,  how  made,  S37. 

proof  of  malice  need  not  be  offered,  387. 

proprietor  in  whoae  paper  a  pablieatton  waa  made  without  faia  kaew^ 
edge,  884. 

proprietor  in  whoee  paper  a  publication  waa  made  daring  hia  abeence,  384. 

proprietor,  liability  of,  for  the  acta  done  in  defiance  of  hit  order,  336. 

proprietor's  liability  for  the  acta  of  persona  left  in  charge  by  him,  334. 

proprietor's  liability  for,  334. 

pn^rietoTB  of  newspapers  are  not  privileged  to  pabliah  libel  aa  iie«% 
343,346. 

proprietor  of  newapaper  ia  answerable  for  whatevor  appears  in  its  col* 
umns,  334. 

poblioation  in  atate  other  than  that  in  which  the  paper  waa  printed,  337. 

public  corporations,  directors  of,  publications  concerning,  when  privi- 
leged, 363. 

pnblio  entertainment*  criticiama  of,  are  piivileged,  368. 
-  pnhlic  meetinga,  publication  of  libeloos  statements  or  raporto  tiMva 
made,  347. 
'    pnblic  officers,  ohai|{es  against,  when  privileged,  349. 

pnblic  officers,  eriticiam  of  official  acta  of,  350. 

pnblic  officers,  criticism  of  official  acts,  when  priyilaged,  861. 

pnblie  officers,  defamatory  statements  concerning,  are  not  jnstiilabla  n» 
leaa  true,  349. 

pliblio  officers,  instances  of  statem<)ntB  concemiag,  which  have  been  ad- 
judged libdous,  and  not  privileged,  849,  360. 

public  officers,  miscondnot  of,  publication  conoerning,  to  whom  shodkl  ha 
made,  349. 

public  officers,  newspapers  have  no  special  right  to  libel,  849. 

public  officers,  publication  concerning,  when  libelous,  849. 

repetition  of  pre-existing  libel,  342. 

retraction,  effect  of,  on  publisher's  liability,  341. 

retraction,  refusal  to  make,  may  be  proved  to  enhance  damaga^  84L 

reputation  of  plaintiff,  evidence  of,  when  admissible,  342. 

statutes  modifying  law  of,  346. 

statutes  modifying  law  of,  whether  constitutional,  347. 

truth  of,  belief  in,  when  may  be  proved  to  mitigate  damagea,  84fll 

truth  of,  is  a  sufficient  defense  in  civil  actiona,  368. 

truth  of,  must  be  pleaded  in  justification,  340. 

truth  of,  when  admissible  in  criminal  prosecutions,  868. 

truth  of,  when  may  be  given  in  evidence  in  mitigation  of  damages,  840. 
HoM-BKSiDBMTS,  discharge  of  debts  of,  by  insolvency  proceedings,  214^  291. 

judgment  against,  based  on  attachment  of  their  property,  818. 
McuAHOl,  municipal  corporations,  indictment  for,  S4d. 

municipal  corporations,  when  answerable  fur,  845. 

private  action  for  nuisances  maintained  by  municipalities,  846u 
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OmoHv  iMonpAtlMlitjr,  iiwtaiiMs  of,  708. 

TuutcttAL  AHD  AoKHTy  agent  must  not  hxw  intarefli  tdTWM  to  hit  princi- 

agent»  lalo  by,  to  his  wife,  lOS. 
PanriLiGB  of  witneas  from  eenrioe  of  prooen,  S61. 
PuBUO  Lam M»  improTemente  on,  righto  of  ereotor  o(  2L 

RAniitOApe>  fires,  action  for,  oTidenoe  of  other  fires  being  set  by  locomotiTes 
of  defendant*  779. 
fires,  dnty  of  employoes  to  extinguish,  779. 

regulation  of  charges  of,  limitation  on  powers  of  the  states,  490,  493. 
RwsuYiBS  of  railroad  property,  righto  of,  in  other  stotes  into  which  property 
is  taken,  81,  8S. 

fliLi,  change  of  possession  of  chattels,  absence  of,  as  eridence  of  fraud,  69ft. 

change  of  possession  of  chattels,  how  long  must  continue,  096w 

change  of  possession  of  chattels,  what  sufficient,  695. 

frandnlent  grantee  or  Tondee,  liability  of,  695,  696. 
Savihos  BAvx,  trust  moneys  deposited  in,  to  whom  may  be  paid,  497. 
teiBiVF,  bond  of  indenuity,  whether  must  levy  and  jell  after  receiTing,  815, 

818. 
BvATim  OF  Frauds^  promise  by  widow  to  pay  deoeased  husband's  debti^ 
258. 

promise  to  pay  debt  of  another,  when  enforceable,  258. 

Tax  Dxkdb,  recitals  in,  when  evidence,  508. 

Tblxorath  CoMPAiriBS,  liability  of,  limiting  by  contract,  928. 

Willi,  after-born  child,  contingent  provision  for,  593. 

after-bom  child,  general  devise  b  not  a  provision  for,  592,  893. 

after-bom  child  not  excluded  by  devise  of  whole  estote  to  his  mother,  in 
belief  that  she  will  rear  her  children  properly,  593. 

after-bom  child,  provision  for,  must  be  specific,  593. 

after-bom  child,  provisions  which  exclude  from  inheritonce,  59lw 

after-bom  child,  what  constitates  a  provision  for,  692-595. 

uncertointy,  bequesto  void  for,  IS. 
Wnrnifafl,  ambiguities,  parol  evidence  to  explain,  714,  716. 

consideration,  parol  evidence  of,  714^ 

oonstraction  of,  what  may  be  looked  to  in  aid  of,  714. 

eonstruction  of,  who  must  make,  713. 

merger  of  oral  negotiations  in,  714. 

parol  evidence  to  explain,  714. 
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ACKNOWLBDGMENT& 
8m  MAUUXn  WOMBM,  tf-11. 

ADV£RSB  F0SSB8SI0N. 

L  TiTLB  om  RiORTs  in  Lam o  Fouv hbd  on  PBBfloftipnoH  originAto  frma 
tlM  •  fMt  *of  iotoftl,  adirariie,  peaceable,  open,  and  nninterrupted  poMaa- 
aion  for  anoh  length  of  time  Uiat  the  law  presnmea  that  the  true  owner 
haa  granted  the  land  or  interest  in  the  land  ao  held  advaraely.  Tmrmer 
r.  Hart,  243. 

t.  Statittb  of  LiMiTATtoirs.  —  No  ona  can  be  said  to  acqaiesoa  in  a  olatm 
which  he  cannot  diapnte  by  bringing  an  action  at  law  to  determine; 
henoe  the  statute  of  limitations  requires  that  an  action  shall  be  bronght 
within  fifteen  yearn  after  the  right  first  accrues  to  the  adverse  party. 
Id. 

IL  Ko  PBnaRipnTB  Bight  in  Land  gam  bb  Claimbd  until  the  olaimaat 
ahowa  that  the  acta  constituting  the  adverse  nser  injured  the  oomplaiii* 
ing  party,  and  gave  him,  or  those  claiming  under  him,  a  fight  of  aot&ott. 
M. 

AFFIDAVIT. 

L  Fobmal  RBQumTBS  OF  AM  AFFIDAVIT  are,  the  title,  TeoM^  iignatuxe^ 
jurats  and  authentication.    Btdte  ▼.  MorreU,  288. 

t.  Wkbm  Pbopbrlt  Emtitlbd.  —  As  a  general  rule,  an  affidavit  must  be 
entitled  in  a  suit  in  which  it  is  to  be  used.  Still,  if  no  suit  is  pending 
at  the  time^  it  need  not  be  entitled;  but  if  a  suit  is  pending,  and  the 
affidavit  is  entitled  in  a  suit  not  pending,  it  is  a  nullity.    Id, 

t.  Whbm  Profbblt  EnTiTLBDb — The  test  aa  to  whether  an  affidavit  is 
properly  entitled  is,  whether  or  not  perjury  can  be  assigned  upon  it.   Id. 

4.  SuFFidBNCT  OF.  — It  secms  that  an  affidavit  filed  in  a  pending  suit,  but 
not  entitled,  is  not  a  nullity;  the  only  inquiry  is.  Has  the  affidavit  been 
fully  identified  as  having  been  filed  in  that  case  ?  If  it  has,  then  want 
of  formality  of  title  is  of  no  consequence. ,  Id. 

$k  PBAonoB.  —  In  civil  suita,  courts  may  refuse  to  haar  affidavits  laad,  Bol 
properly  entitlad  in  the  case.    Id. 

8aa  ArrAOBMBNT. 

AGENCY. 

!•  QvB  DsAUHa  wtni  am  Aobmt  in  a  Mattbb  Apfbctimo  hib  Pbimoipal, 
•ad  kBowing  that  the  interest  of  the  agent  is  adverse  to  that  of  his  prin- 
oipal,  iboold  ba  held  to  the  duty  of  ascertaiuiug  that  the  acta  of  the 
■cant  are  attthoriaad  hf  hia  prinoipaL    FarriMifion  v.  South  Soahm  £U  A 
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&  Konoi  TO  Air  Aovht  n  not  Impotid  to  bib  VnivcoTAh  when  th«  agent 
tt  engaged  in  the  commission  of  an  independent  frandolent  act  on  hit 
own  accoanty  and  the  facts  to  be  imputed  relate  to  this  fraadalent  aek 
Hence  a  corporation  remains  answerable  for  the  fraudulent  issue  of  stock 
by  one  of  its  olficerb  to  whom  it  has  given  apparent  authority  to  make 
•nch  issue,  though  such  officer  is  also  the  broker  of  the  person  to  whom 
the  stock  is  issued^  when  the  latter  acta  in  good  faith,  and  has  no  per^ 
•onal  knowledge  of  the  fraudulent  act  of  the  officer.  AUm  ▼.  South  Bob- 
Urn  R.  R.  Ca.^  185. 

IL  Aqxmt's  Liabilttt  lOR  NoM-nBAaAHOX.  —  An  agent  who  has  entire  contra] 
of  the  premises  and  of  the  erection  of  a  building  for  his  principal  is  liable 
for  injuries  resulting  from  the  removal  of  a  walk  on  the  premtaes  by  one 
of  his  employees,  ocmtrary  to  his  orders,  if,  after  such  removal,  he  knew 
«f  the  dangerous  condition  of  the  prenuses  and  allowed  them  to  remain 
la  that  condition.    EllU  v.  McNaugfdon,  306. 

4.  llisnBASAMCS  OF  AoBMT.  — Misfeasance  may  involve  the  omission  to  do 
something  which  ought  to  be  done;  as  where  an  i^{ent^  engaged  in  the 
performanee  of  his  undertakings  omits  to  do  something  which  it  is  bis 
duty  to  do^  under  the  droumstanoes;  as  when  he  does  not  ezoroise  that 
de^ee  of  ears  which  due  regard  for  the  rights  of  others  requires.  A 

i^  WiVB  OF  AOKHT.  AS  PuRCHASBE.  —  An  agent  empowered  to  sell  can- 
not oonvey  the  property  to  his  wife  as  her  separate  estate  through 
the  aid  of  a  third  person,  without  the  knowledge  and  consent  of  his  prin- 
cipal, and  the  latter  may  avoid  such  conveyance  at  his  election,  no  mat- 
ter whether  the  price  paid  was  adequate  or  nol     T^fkr  ▼.  SatUtom^ 

ii  Aonrr  OAmrar,  Divvotlt  oe  Indibsotlt,  have  an  interest  in  the  sale  of 
property  of  his  principal  without  the  ]atter*s  consent  freely  given,  after 
full  knowledge  of  all  tacts  known  to  the  agent;  and  it  does  not  matter 
that  no  fraud  was  intended,  nor  advantago  derived  from  the  transaction 
by  the  agent;  and  in  such  cases  the  burden  of  proof  is  on  him  to  show 
the  knowledge  and  consent  of  the  principal.     Id, 

7.  Pabol  Eyidihcb  to  Vary  Contract.  —  When  a  written  contract  is  made 
in  the  name  of  a  principal,  and  signed  in  hii  name  by  another  as  his 
agent,  it  is  not  competent  to  show  by  parol  evidence,  in  order  to  recover 
on  the  contract,  that  in  signing  it,  the  one  who  purported  to  sign  it  as 
agent  signed  the  name  of  the  principal  for  his  own  benefit^  with  inten- 
tion to  bind  himself.    Hfffnm  v.  Potlard,  764. 

i.  Pakol  Eyidkmob  toVart  Contract. —If  the  principal  ii  not  disclosed  , 
at  the  time  the  contract  is  signed,  parol  evidence  is  admissible  to  show 
the  agency  of  the  signer,  and  to  charge  the  principal;  but  if  in  fact  the 
agency  is  disclosed  when  the  contract  is  signed,  then  such  evidence  is 
not  admissible.    Id. 

0.  Parol  Evidbnob  to  Vary  Contraot.  —  When  the  principal  is  undis- 
closed at  the  time  of  the  signing  of  a  ooDtraot^  a  third  party  suing 
thereon  may  show  that  there  was  a  principal,  in  oider  to  bind  him*  but 
the  agent  is  not  permitted  to  provo  the  same  £aOt,  in  order  to.free  him- 
self from  Uability.    fd. 

M.  Parol  Evidbnob  to  Vart  Contract.  —  Am  ifent  may  show,  m  order 
to  relievo  himself  from  liability  upon  an  apparent  wiittORooi|traotbiBd- 
img  him,  that  it  was  agreed,  by  all  theparties,  when  it  was  signed,  that  it 
should  not  take  effect  as  a  contract^  and  that  the  real  oontmot  was  am 
unwritten  one  which  bound  only  his  principal    Id* 
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IL  Wmir  A  PBnroiPAL,  for  the  purpose  pf  traneaeting  lMumen»  adopii  ao 
uaamed  name,  or  the  name  of  another,  or  of  hit-  agent,  hm  fm  Wand  bj 
the  oontraot  made  in  that  name.    ld» 

flee  Husband  and  Win,  8;  In80banob;  MALioiomi  Pbosbodtion,  4;  Mv* 
viciiPAXi  GospoRAXXONfli  14;  PowxK  OF  Attobnbt;  Rahjioap  Cobtoea- 

tlOBI^  L 

AOBICULXUBAL  SOCIETIBS. 
See  Ck>BPORATioNS,  21. 

APPEAL  AND  ERROR. 

L  AmiL  CUsBXM  ur  Oabb  as  to  Pabtt  not  Afybauno  wanr.  ^U^  in  a 
ioh  by  ereditort  of  an  insoWent  oorporation  to  enforoe  the  ttatntory  Ua- 
hili^  of  ite  stoekholdera,  one  of  the  defendants  pleads  thal^  before  the 
iasdlTeney  of  the  oorporation,  he,  in  good  faith,  sold  his  shares  of  stook 
to  BBother  of  the  defendants,  who  ii  solvent,  and  prays  that  whatever 
samis  found  to  be  due  as  respects  the  shares  so  sold  may  be  adjudged 
against  snob  other  defendant,  and  issue  is  Joined  by  reply,  and  a  judg« 
■unt  is  rendsfod  in  the  oommon  pleas,  from  whioh  the  Tendor  appeah  to 
the  oixouit  ooort^  the  rendee  is  a  party  necessary  to  the  working  out  of 
the  equities,  and  such  appeal  oarries  up  the  case  as  to  him,  whether  he 
appeals  in  Us  own  right  or  not.     HarpM  v.  SUsibaH,  618. 

iL  OBOBB-nennoN  in  Bbbob  must  bb  Filbd  wrrBw  Two  Tbab&  —  Although 
a  eross*petition  in  error  is  not  expressly  authorised  by  the  Ohio  Code, 
•Bob  eross*petitioa  will  be  allowed  as  petitions  in  error  are. allowed  in 
original  actions.  But  such  cross-petition  most  be  filed  within  two  years 
from  the  rendition  of  the  judgments  The  same  limitation  applies  to  it 
that  applies  to  petitions  in  error  in  original  actions.  MamuM  ▼.  Fwceli^ 
M8. 

lb  8rAT  Bond,  iNBmmaiBNOT  of,  Bffbot  of.  —  A  stay  of  proceedings  is  not 
sffeoted  by  the  fact  that  the  bond  first  given  thereon  was  insufficient 
because  the  sureties  were  not  good,  and  that  a  new  bond  is  afterwards 
given.  If  a  bond  be  given  at  the  proper  time,  and  in  due  form,  the  pro- 
ceedings shall  be  stayed,  without  reference  to  the  sufficiency  or  insuffi- 
oisnoy  of  the  sureties,  and  if,  after  exception  to  the  sureties,  the  same 
or  other  sureties  justify  within  the  time  allowed,  the  stay  will  oontinne, 
and  the  liability  of  the  new  sureties  will  relate  back  to  the  time  of  the 
first  sUy.    (^utek  r,  Qmn  Wo  Ohong  Co.^  50. 

4»  ATFBLLATB   JUBISDICnON  OF   SoFBXlfB  Ck>UBT  13  NOT   DbFBNDBNT  VPON 

Countbbolaim  set  up  by  the  defendant;  and  a  motion  to  dismiss  an  ap* 
peal  upon  the  ground  that  defendant's  demand  upon  his  counterclaim 
does  not  anumnt  to  three  hundred  dollars  will  be  denied.  In  an  action 
brought  to  recover  a  money  demand,  the  ad  danumm  clause  of  the  com- 
plaint  is  the  test  of  jurisdiction;  and  if  the  amount  sued  for  is  large 
enough  to  give  the  superior  court  jurisdiction,  the  supreme  court  has 
jurisdiction  on  appeal,  whether  the  appeal  be  taken  by  the  plaintiff  or 
defendant.     Lord  r,  Ooldberg,  82. 

§.  NvNO  FBO  TuNO  Entbt  OF  Ordbb  Afpbalxd  fbom* — Where  an  order 
appealed  from  was  actually  made,  but  was  not  entered  upon  the  record, 
the  supreme  court  may  grant  leave  to  have  the  order  entered  mme  pro 
Hme  and  certified  up.    Chuck  v.  Quan  Wo  Chong  Co.,  50. 

ib  Jvdqkbnt  not  Rbvibwbd  whbn  BviDBNaB  CoMVLiciiNO.  —  Where,  in  an 
action  against  a  railroad  company  for  damages  for  the  negligent  escape 
AM.  8t.  Bxr.,  Vol.  XV. -60 
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«f  tn  from  HiCBgiM^  Ike  «ridai«e  is  oonfUetiag,  mMh&r^  ff 
«M  famiiMI  wiili  tiie  moti  approred  applianoat  to  prownft  Um 
•f  fin  aad  wm  carefully  q^onted  by  •killfal  and  experienead  nsB  tlia 
fin  oonld  hara  atoapad  in  tha  maniiar  teati^ad  to,  and  jadgi»ant  for  4an- 
afM  it  n&dand,  it  will  n^  ba  ^nitad  ^p.tlya  grqn^d  thai  it  is  i|ot^p> 
portad  by  tha  avidanoa.     MhuKmri  Pac  J?  y  Co.  ▼  Platur^  771. 

I.  AmmnoH  arb  SmniQUsirr  Wittorawal  of  IvooxmsiiT  BrmnraB 

will  only  work  a  ravarsal  in  oatas  whan  tha  aridanoa  ia  of  seoh  dia^ 
Mtar  and  tha  whole  case  so  presented  aa  to  indnoa  tha  baliaf  that  tha 
Jnry  may  have  been  inflnanoad  by  its  erronaoos  admission,  /Nttb^Aon 
▼.  Bm$aU  708. 

i^  ImrnuonoiiiL  —  The  inadvartent  nsa  off  tha  word  **dsbfeor,'*  instead  el 
''enditor,"  in  an  instmotion,  is  not  gronnd  of  oomplaint,  whan  no  hann 
aoold  haTO  resolted  from  the  mistake.    Harrk  ▼.  Damffhetiifp  81S. 

fL  Wbjw  ▲  Bill  of  ExosFnoHa  appean  in  statement  of  fiute  which  hsa 
bean  filed  dnring  the  term,  it  will  be  prasnmed  that  tha  whole  waa  pn* 
santad  within  tan  days  after  the  trial  was  oondnded,  or  in  other  word% 
within  the  time  provided  by  statate.     Htgrtm  ▼.  PoUardt  764. 

IQi  Whbii  STAS*JDUurr  im  ,  Bill  of  Exobptzohs  and  that  in  the  statement  of 
facts  an  not  inconsistent,  both  should  be  looked  to  and  should  be  taken 
together  aa  constituting  the  bill  of  exceptions  upon  any  particular  niat> 
ter  mentioned  in  either.     Id. 

II.  Failvbb  to  Stai-b  im  Bill  of  EzcnpnoNa  the  gronnd  of  objection  to 
the  admission  of  evidence  is  not  reason  for  striking  ont  tha  bill,  thoo|^ 
it  may  have  an  important  bearing  in  determining  the  oomotnass  of  tha 
•onrt'a  ruling  in  any  particular  case.    Id, 

See  CoNTBMPT,  5;  MonoHs  aki>  Obdbb8|  S. 

ARBITRATION  AND  AWARD. 

1.  AonmnEiiT  vt  a  Contractor  and  a  SuBooMTRAOfom  tbat  Abt 
Dnnm  that  SHotLD.  Abub  between  them  should  be  decided  by  tha 
ahief  engineer  of  the  railway  corporation  for  which  the  work  was  to 
be  done,  is  binding  on  both  parties.  It  is,  in  one  sense,  man  obligatory 
than  an  ordinary  submission  to  arbitration,  because,  being  on  oonsidera- 
tion,  it  is  not  nvocable,  and  no  obligation  to  pay  arises  until  tha  astimato 
IB  made  by  the  chief  engineer.    Sweei  v.  MorrUon,  376. 

fi>  Abbitrator,  Dutixs  of  a  Chibf  Ehoinebr  ab,  —  If  parties  contracting 
to  do  work  upon  a  railway  agree  that  the  amount  which  is  to  become 
due  from  one  to  the  other,  and  all  disputes  arising  on  the  contract,  shall 
be  decided  by  the  chief  engineer  of  the  railroad  corporation,  this  agrea- 
ment  must  be  constroed  in  the  light  of  surrounding  oirenmstances,  and 
if  the  one  to  whose  decision  they  thus  refer  is  the  chief  engineer  of  a 
road  extending  from  the  Missouri  River  to  the  Pacific  Ocean,  they  must 
be  understood  as  intending  that  he  shonld  obtain  his  information  in  tiie 
usual  way  from  his  subordinates,  and  it  is  therefon  no  objectifm  to  a  re- 
port made  by  him  that  he  did  not  personally  make  the  measuremants  and 
estimates  upon  which  such  nport  was  based.     /<!• 

S.  Chibf  Enginebb  of  thb  Railway  Cobpobatiom,  to  wbobb  Abbi* 
TBAMBNT  the  Contracting  parties  have  left  the  amount  which  is  to 
become  due  them,  may  refuse  to  hear  evidence,  and  rely  solely  upon  the 
estimates  and  nports  of  his  subordinates.    Id, 

4.  An  AwABD  will  kot  bb  Sbt  Aside  fob  a  Mistake  Wuick  waa  Bor 
ArpBAB  on  ito  face,  or  in  some  paper  delivend  with  il    Id, 
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f.  Onb  SstKiNtt  TO  Sit  av  Award  Aaxm  ioe  Mmr akb  miui  thow  fron  t^ 
award  itoelf  tbal  but  for  the  miitoka  tlit  award  would  haro  been  dif* 
fnmkt.    Id, 

iw  AwARa  — ^Thi  Estimats  of  ths  Chibf  Bxoikbbr  of  a  Railroad  Cor- 
roRATiOM,  TO  WHosB  Dbtcrminatiom  the  oontracting  partiei  have  mb* 
mitted  the  amount  whtoh  shall  become  due  under  a  contraot»  is  oondnaiTi^ 
in  the  abeenoe  of  oormption,  bad  faith,  or  miscondnct  on  hit  parti  or  pal* 
pable  mistake  appearing  on  the  face  of  the  estimate,  and  neither  party 
will  be  allowed  to  prove  that  he  decided  arroneonsly  as  to  the  law  or 
thefsets.    Id. 

ARRBST. 

1.  LiABiUTT  OF  Prtvais  Prbson  FOR  Makiso.  —  When  a  private  person 

is  ordered  by  a  sheriff  to  make  an  arrest,  and  acts  in  obedience  to  snoh 
order  in  arresting  and  handcuffing  the  prisoner,  he  is  justified  in  so  do- 
ing, thongh  the  act  of  the  officer  was  without  authority.    Ftretiom  v. 

2.  LiABiLiTT  OF  Privatb  Pbrson  FOR  Maxino.  —  A  private  person  called 

upon  by  a  sheriff  to  make  an  arrest  is  not  required  at  his  peril  to  ascer- 
tain whether  such  officer  has  a  proper  warrant,  or  whether  the  offense 
charged  is  a  felony,  and  he  cannot  refuse  to  act  until  he  shall  be  satisfied 
that  the  officer  is  acting  legally,  or  within  the  scope  of  his  office.    Id. 

I.  LiABiLiTT  OF  Pbivatr  Psrson  FOR  MAKING.  —  A  private  person  whore* 
spends  to  the  call  of  one  whom  he  kno^rs  to  be  an  officer,  to  assist  him 
in  making  an  arrest,  is  protected  by  the  call  from  liability  for  rendering 
the  requisite  assistance;  and  though  the  officer  is  acting  illegally,  the 
person  assisting  him  at  his  command,  relying  upon  his  official  character 
and  call,  is  protected  against  suits  for  trespass  and  false  imprisonment, 
if,  in  his  acts,  he  confines  himself  to  the  order  of  the  officer.    Id, 

4.  Right  to  Arrbbt  without  Prooess. — When  the  statute  punishes  an 
offense  by  imprisonment  in  the  state  prison,  unless  it  is  ezpressl^  de- 
clared to  be  a  misdemeanor,  such  offense  must  be  considered  and  treated 
as  a  felony,  as  regards  the  right  of  an  officer  to  arrest  without  process. 
Id. 

&  DisoRBTiOK  OF  Offickr  ab  TO  Mbamb  Emplotbd  ih  Making.  —  Some 
discretion  is  reposed  in  an  ofiioer  in  making  an  arrest  for  felony  as  to 
the  means  taken  to  apprehend  the  offender  and  keep  him  safe  and  se- 
cure thereafter.  This  discretion  cannot  be  questioned,  unless  abused 
through  malice,  or  reckless  indifference  to  the  common  dictates  of  hu- 
manity, and  without  any  view  to  prevent  the  escape  of  the  supposed 
offender.     Id. 

6.  RitiHT  OF  OmcBR  TO  Handcufp  Prisoner.  —  An  c^fficer  having  reason- 

able caupe  for  arresting  a  person  for  felony  is  justified  in  handcuffing 
the  prisoner  to  prevent  his  escape,  though  he  is  not  unruly,  makes  no 
attempt  to  escape,  and  does  nothing  indicating  necessity  for  such  re« 
straint;  nor  need  he  be  a  notorious  bad  character  in  order  to  justify  the 
handcuffing.  Other  reasons  may  exist  why  extreme  measures  should  be 
resorted  to  to  secure  and  safely  lodge  the  prisoner.     Id. 

7.  Duty  of  Officer  to  Make.  —  It  is  the  duty  of  an  officer  to  take  a 

supposed  felon,  safely  keep  him,  and  bring  him  before  a  magistrate, 
and  he  cannot  stop  when  the  accusea  is  unknown  to  him,  at  the  mo- 
ment of  arrest,  to  inquire  into  his  character,  his  intent  to  escape,  or  his 
guilt  or  innocence.     Id. 
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iL  RniHT  or  OmoBR  10  HjotDOurw  Priborbb.  ~  An  offioer,  hsniig 

able  OMwe  to  believe  a  penon  to  be  guilty  of  felony,  may*  in  ftnestiiig^ 
hAadeaff  him;  aad  if  this  ie  done  without  wantonneH  or  nmUoe^  the  cfi- 
oumot  be  held  liable  in  damages  for  what,  at  the  time,  eeemed  to 
reaeonable  and  ri^t,  though  it  tfanapiree  that  his  preoantione  w( 
nnneoeeeary  in  the  light  of  after-aeqnired  hnowledge  of  the  trae 
ter  and  intent  of  the  aeooaed.    Id. 

1.  Dakaom.  —  When  a  party,  by  an  aot  whibh  he  eonld  hare  avoided, 
which  he  oumot  jnetify,  inflicts  an  immediate  iajnry  open  anotlier  hj 
force,  he  u  legally  anawerable  in  damagee  to  the  party  injured.  OoU' 
rnmik  ▼.  Jof,  9223. 

t.  WonDS  or  PROTOOAnoH  are  no  legal  ezcnee  for  the  infliction  off 
▼iolenoe.    Id, 

S.  AfltAVLT — Damaom. — Words  or  PsotooATZov  cannot  be  gii 

fenae  to  the  claim  of  actual  or  compensatory  damages  fo^  an  assanll^  bnl 
only  in  mitigation  of  exemplary  damages.    Id, 

4b  ExEMPLART  Damages — Cha&aotrb  or  Partus. — In  swassing  sKam* 
plary  damages  for  an  unproroked  assault,  the  character  and  standing  af 
the  parties  involved  should  be  considered  by  the  jury.     Id, 

See  C&iuiNAL  Law,  6-13. 

ASSIGKMBNT  FOK  BENEFIT  OF  CREDITOR& 

1.  Proprett  Held  in  Trust  does  mot  Pass  bt  Absiomicbmt  roE  BniEiir 
or  Cbbditobs.  —  Ko' property  held  in  trust  for  others  by  one  who  makes 
an  assignment  for  the  benefit  of  his  creditors  passes  by  such  sssi'gnment^ 
and  the  beneflctsries  of  such  property  are  free  to  assart  sgainst  the  aa- 
signee  every  right  and  claim  which  before  the  assignment  they  ooold 
have  asserted  against  the  assignor.    Mwmux  v.  PurctU^  662. 

f.  Burden  or  Pnoor.  —  One  who  attacks  an  assignment  for  the  benefit  off 
creditors  as  being  fraudulent  must  assume  the  burden  of  proof,  if  the 
assignment  is  valid  on  its  face.    Bemhekner  v.  Mitidstojift  414. 

1.  Fraud  in  an  Assionmbnt  roR  the  Benetzt  or  OREDiroRS  will  not  bs 
Presumed.  It  must  be  proved,  and  if  there  is  room  left  for  an  honest 
intention,  the  proof  of  fraud  is  wanting.     Id. 

4.  Indorsement  or  a  Note  Given  roR  a  Debt  or  One  or  the  Partners 
in  the  firm  name,  which  is  mentioned  as  a  preferred  debt,  in  an  assign- 
ment by  the  firm  for  the  benefit  of  creditors,  will  be  presumed,  in  an 
action  to  avoid  such  asaignmeot  as  fraudulent,  to  have  been  made  with 
the  assent  of  all  of  the  members  of  the  firm.     Id. 

6.  Indorsement  or  a  Note  in  the  Firm  Name  to  Secure  a  LiABiLmr  or 
AN  Individual  Partner,  when  the  firm  is  insolvent,  is  not  fraudulent 
as  against  firm  creditors,  providing  that  it  is  done  for  an  honest  purpose, 
and  with  the  consent  of  the  r.:ember8  of  the  firm,  and  the  indorsee  did 
not  know  that  the  firm  was  insolvent.    Id. 

§,  Consideration  for  Indorsement  tor  Partnership.  —  The  surrender  of 
a  note  of  a  partner  which  was  then  due,  and  the  taking  of  a  new  note 
in  place  thereof,  payable  in  one  year,  is  a  sufficient  consideration  to  sup- 
port the  indorsement  of  the  latter  by  the  firm,  and  the  creditors  of  the 
partnership  cannot  avoid,  as  a  fraud  upon  them,  an  assignment  by  the 
firm  in  which  the  indorsed  uote  is  one  of  the  preferred  debts.     ItL 
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%  #rATnfSirr  ot  tbb  MAmts  oy  Liianjrr.  — TImm  fa  im  frMidnlmt  mis* 
gtatenMDt  of  fh«  natare  of  UabQity  wh«a  a  note  U  described  as  baTing 
been  dfaoonnted  fay  the  anignon  and  held  by  M.  K.,  when  in  trath  eae^ 
■•fee  vae  indoned  by  the  aaugnon,  and  was  m  h,rw  of  M.  K.*  and  wae 
taken  hj  him  in  payment  of  the  pre-existing  debt  of  one  of  a  firm  eea> 
■ieting  of  the  aestgnon.    Id, 

ib  AiMioiniBiiT  BT  A  Bark  ioe  Bbnitit  ow  Cbsditoiu.  —  Whxbx  a  Bamx, 
TO  Whioh  DRAvn  OB  Chbqks  bavb  bxbh  Sbht  for  eolleetioa,  makes 
a  general  assignment  for.  the  benefit  of  its  oreditors,  its  assignee  does  not 
aeqnire  any  title  to  snch  paper;  and  if  the  oolleotions  msde  thereon  by 
eoUeoting  agents  ars  paid  to  him,  he  is  answerable  for  the  amonnts 
thereof  to  the  owners  of  such  drafts  and  cheeks,  and  is  not  relioFed  from 
liability  by  the  fact  that  he  paid  out  snob  moneys  in  good  faith,  and  m 
anthoriaed  by  the  eonrt  having  jurisdiction  over  him  ss  snob  assignee. 
Bytekert^  a$td  Droven*  Bank  v.  BybbeU,  516. 

iL  Abbiombx  fob  thb  BBNxyrr  or  Cbbditobs  oah  Aoqvibb  Ko  Bxttbb  Trui 
TO  A  Dbatt  OB  Chbok  Ihdobsbd  to  his  AflsioMOB  lOB  CoLLBcnoy 
than  the  latter  had;  and  if  he  disposes  of  or  pays  out  paper  or  money, 
though  in  good  faith,  and  not  under  order  of  court,  to  which  his  assignor 
had  no  title,  he  is  answerable  to  the  owner  thereof.    Id. 

10.   AflSiaMBB  lOB  THB  BbNBITT  09  CbBDITOBS  18  NOT  EnTITLBD  TO  DbMAHB^ 

before  an  action  can  be  sustained  against  him  for  moneys  or  property, 
the  legal  title  to  which  was  never  in  his  assignor.     Id, 

IL  Qbdbb  of  Coubt  that  ab  Assionbb  fob  thb  Bbmxfit  of  Gbxdrobb 
Pat  a  Obbtaik  Divipbnd  oannot  protect  the  assignee  in  paying  ont 
moneys  to  whioh  his  assignor  had  no  title.     Id. 

ItL  FoBBiON  AasiOBMENT  FOB  Bbnefit  OF  Crbditobs.  —  In  tfao  abeenoe  of 
elaims  of  domestic  oreditors,  the  assignee  under  a  valid  foreign  assignment 
may  reduce  to  his  possession  the  property  and  collect  the  debts  assigned 
to  him  in  Illinois,  and  debtors  there,  owing  the  assignor,  and  lumng  no 
set-ofl^  will  be  compelled  to  pay  the  assignee;  but  if  the  assignment,  if 
made  in  the  latter  state,  would  be  set  aside  as  fraudulent,  or  contrary 
to  the  policy  of  the  law,  then  it  will  not  be  enforced  as  against  attaching 
ereditors,  foreign  or  domestic,  although  it  may  be  ralid  in  the  state 
where  made.     Woodward  ▼.  Brooks,  104. 

UL  Yoluntart  Foreiom  Assign  ubnt  fob  Binsftt  of  Gbbditobs,  valid  in 
the  state  where  made,  is  only  enforced  in  Illinois  as  a  matter  of  comity^ 
aad  it  will  not  be  enforced  to  the  prejudice  of  citiaens  who  may  have 
demands  against  the  assignor;  but  for  all  other  purposes,  and  between 
«itiasns  of  the  state  where  the  assignment  was  made,  if  raUd  by  tbe 
to  kdf  will  be  carried  into  effect  by  the  courts  of  Illinois.    Id, 

ASSUMPSIT. 
See  Fbauo^S. 

ATTACHMBHT. 

L  A  BuFfieiBWT  Affidavit  fa  essential  to  support  a  writ  of  allaelimaflfl 
B€tUT.MmrtU,2BS. 

%  AiwmATir  FOB  Aitaobmbmt  o  Pbofbblt  Filbd  when  left  with  the 
«isrk«  and  by  him  received  to  be  kept  on  file,  and  the  fact  tiiathe  did  not 
indoroe  «pon  the  affidavit  the  time  it  was  received,  and  neglected  to  keep 
It  SB  file,  and  attached  it,  or  permitted  to  be  attached,  to  the  writ,  doce 
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A«l  ftffMt  tli«  tilidity  of  ttie  Uttor.  It  fa  prMvmed  thai  Ike  aAdvril 
WM  filed  before  the  writ  iMaed.    fd, 

iL  pBOons.  —  Sn vicK  bt  Pubuoatiiimi  sabeeqneftt  to  ettMhiont  fa  —fliiiiwnt 
to  give  jarisdiotioii  to  proceed  to  reader  judgment  •objectiiig  the  prop- 
erty atteched  to  the  payment  of  the  debk    ffarrky,  Damgheriff^  812. 

4.  Attacbmkiit  Lnns. — Prior  to  the  adoption  of  the  Reraed  Statateeof 
Texaa  it  was  not  neoeaeary,  in  order  to  giro  effect  to  an  attaohment  lieot 
that  the  judgment  ehoold  expreoaly  recogniae  or  enforoe  the  lien;  and  in 
the  abeenoe  of  something  in  the  judgment  showing  the  attaohment  to 
hare  been  abandoned,  the  lien  oontinned  in  force  and  held  the  pn^erty 
snbjeet  to  the  payment  of  snob  indebtedness  as  the  Jndgment  should 
show  to  exist.    Id, 

i^  Weft  of  ArrACHifSirr,  rsgnlar  npon  its  face,  and  upon  whidi  a  jndgment 
has  been  based,  is  presumed  to  hare  been  properly  issued,  and  a  party 
relying  thereon  need  not  show  the  proper  affidarit  and  bond,  when 
offering  the  writ  in  eridence.    Id, 

See  GhattUi  MoBTQAon,  1, 2;  Bxbmptioiib;  FBAin>viiBirr  OovTBTAKon,  4; 

RBOBnrBBs. 

ATTORKBT  AND  CLIENT. 

Fbitiliobd  CoMMVNiaATiOHS.  —  Where  a  witness  fa  the  attorney  for  bo& 
parties  in  a  transaction,  oommnnications  made  to  him  in  the  oonrse  of 
snob  business  are  privileged,  except  in  a  suit  between  the  parties;  bat 
when  the  eridence  fa  oouflictiDg  as  to  whether  he  fa  each  attoraoy,  hfa 
evidence  may  be  properly  admitted.    MarrU  ▼.  Dai^ifari|f,  812. 

See  Ldotatiov  of  AcnoMS,  1,  2. 
BANKRUPTCY  AND  INSOLVENCY. 

L  IvaOLVBKT  COBPORATION  OAVNOT  PrBFER  OnB  CrBDITOB  TO  AHOTHnt  — 

When  a  corporation,  for  profit^  organised  under  the  laws  of  Ohio,  becomes 
insolvent  and  oeases  to  carry  on  its  business,  or  further  pursue  the  pur- 
poses of  its  creation,  the  corporate  property  oonstitutee  a  trust  fund 
.for  the  equal  benefit  of  the  corporate  creditors  in  proportion  to  the 
amounts  of  their  reepective  claims,  and  it  cannot  then,'  by  pledge  or 
OMirtg&ge  of  the  property  to  some  of  its  creditors  as  security  for  ant^ 
oedent  debts,  without  other  consideration,  create  valid  preferences  in 
their  behalf  over  the  other  creditors,  or  over  a  general  assignment  there* 
after  made  for  the  benefit  of  creditors.  Bmue  v.  MerckanU*  NaL  Bimk,  6ML 

t,  IvBOLVBNor  Pbocbbdinos.  —  FoREioN  Crxditob  Who  Aoozptbthb  Beitb- 
Fir  OF  A  DxviDBND  resulting  from  an  offer  of  composition  of  an  insolvent 
debtor  with  hfa  creditors  made  in  insolvency  proceedings,  authoriaed  by 
the  statute  of  Massachusetts,  fa  bound  by  a  discharge  of  snob  debtor 
anbsequently  granted  in  such  proceedings,  becansob  by  such  aoceptance^ 
ha  waives  hfa  right  to  object  that  the  legislature  of  that  state  had  no 
constitutional  right  to  pass  the  statute  discharging  the  debt.  Mmrof  ▼. 
Boberi»,209. 

IL  IvaoLYBMOT  Statutb,  CoiTflTBUonov  OF^DnoBABGB,  What  DbbxsIb* 
QLUDED  IM.  —  Where  a  statute  authorises  the  discharge  of  an  insolvent 
•  debtor  from  all  debts,  which  have  been  or  shall  be  proved  sgainst  hfa  ea» 
tate^  a  debt  must  be  regarded  as  proved,  and  therefore  affected  hj  hia 
anbsequent  discharge,  if  the  holder  thereof  knowingly  accepts  a  dividend 
resulting  from  the  composition  of  such  debtor  with  his  creditora  pursuant 
to  an  offer  made  by  the  debtor  in  sudh  proceeding.    Id, 
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BANKS  AKD  BANKING. 

L  Dooflmm  ni  Sayings  Bank,  whoab  Dbtosit  n  EirmtSD  as  **»  Tbitr 
fOB  B,"  ooottitDtet  himself  a  trotted,  and  traaafen  the  titla  to  tha  fond 
firom  himaalf  indiyidnally  to  himaelf  aa  truataa.  SehkUer  r.  Bowery  Son, 
Bank,  494. 

9,  Patmbmt  to  an  ADiONnrrBATOB  of  a  Depositor,  in  whoaa  name  monaya 
are  deposited  in  tmat  for  another,  is  good  and  ejfeetnal  to  diaeharge  tha 
hank,  in  absenoa  of  notioa  from  the  beneficiary.    Id. 

I.  Patksnt  to  a  Fobbon  Adminibtbatob  is  a  legal  pajrmant  of  a  dapodft 
whiohf  by  tha  by  ^lawa  of  tha  bank,  waa  payable  to  the  personal  rapresant- 
BtiTss  of  the  depositor  in  tha  event  of  his  decease.    Id, 

8aa  AiBioNMSMT  warn  Bbnbut  of  Cbbditobs,  8,  9;  Nbootiablb  ImorBV- 

MBNTS,  4^6-8. 

VniA  OF  EXCEPTIONS. 
Saa  Affbal  and  Brbob,  9-11. 

BONA  FIDE  PUBCHASER. 
8aa  I>bbd%  6;  Mabbibd  Wombv,  1 

BROKERa 
Baa  OoRTBAon,  S^  7»  9;  Pabtnbbship,  8. 

GAHOELLATION  OF  INSTRUMENTS. 
Sea  Equity,  8l 

CAPIAS  AD  SATISFAdENDUBI. 
See  EzaconoNfli  IS. 

OARBIERS. 

1.  Oomioir  Oabbiib.  —  Delivery  of  gooda,  at  tha  place  designated,  in  good 
sooditianff  ia  necessary  to  relieve  a  common  carrier  from  liability  aa  snch| 
and  if  the  oonsignea^  after  due  notice,  refuses  or  neglects  to  receive  them, 
tha  oarriar  may  relieve  himself  from  responsibility  by  placing  them  in  a 
warehouse  for  or  en  account  of  the  consignee;  but  so  long  aa  the  carrier 
haa  the  custody,  tha  duty  devolvea  upon  him  to  take  care  of  the  property 
sad  prsserva  it  from  injury.    S4^eu  v.  Benedid^  426. 

iL  Ohmmon'Oabbibb,  Lubilttt,  how  Lono  Oontuiuxs.  — Though  goods  ar- 
liva  at  their  place  of  destination,  of  which  the  consignee  has  notice,  and 
they  are  put  at  hia  disposal  to  be  taken  away,  and  though  he  doea  take 
part  of  them,  he  haa  a  reasonable  time  to  remove  the  i^idue,  and  the  car* 
fisr  ramaina  answerable  for  the  goods  until  they  are  delivered  in  aoma 
form  or  another.  So  held  where  a  cargo  of  malt  was  partly  removed 
by  its  eonaignea  on  the  day  of  ita  arrival,  and  tha  balance,  not  being  ra- 
■Kived  for  seven  days,  was  than  found  to  be  injured  from  dampness,  mmk 
wfaara  the  jury  had  by  their  verdict  found  that  the  consignee  had  nol 
bean  guilty  of  unreaaonable  delay  under  the  circnmstancea  of  the  oaaa  ia 
nol  aoonar  removing  such  balance.    Id. 

8b  OoMNBOTiNa  LiNBB.  — No  distinction  aziata  between  the  carriage  of  goods 
aad  paasengera  aa  to  tha  liability  of  a  railroad  aelling  a  through-tioket 
bsysodits  tarauaas^  and  over  cooneoting  lines,  and  aa  to  the  liabililgr  ^ 
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the  reoMTing  company  for  freight  ehipped  beyond  ita  own 
•oneetiag  liaee.     HanU  ▼.  Howt^  862. 

4.  Oawubu  OoHTBAomio  TO  Carbt  bbtomd  thxib  Own  Lnin  ere  estopped 
from  denying  their  obligation  to  p«»rform  their  contraok     Id, 

%,  LlABiLiTT  BBTOND  Tbbmuics.  —  Common  carrier  of  gooda  or  paaaengert 
may,  by  ezpreea  contract^  bind  himaelf  to  carry  any  distance  or  to  any 
destination,  whether  the  oarriage  is  to  be  accomplished  by  his  own 
means  of  conveyance,  or  will  require  the  employment  of  agenta  or  snb- 
sidiary  carriers  beyond  ite  own  line;  or  it  may,  by  ezpress  coatnc^ 
limit  ite  liability  to  its  own  line.     Id. 

i.  Cabbibb's  Obuoation  to  Cabby  Passenqebs  oteb  its  Owk  Limb  can- 
not  be  modi6ed  by  contract  so  as  to  exempt  it  from  daty  to  protect  the 
passenger  from  the  consequences  of  the  negligence  of  its  servants  or 
agents.    Id. 

7,  LiABiUTT  OYBB  CovNBcnNO  Liif B.  —  A  common  carrier  may,  by  express 
contract^  confine  its  liability  for  negligence  to  a  passenger  to  its  own 
line,  and  make  itself  simply  the  agent  of  the  oonneoting  carrier  so  as  to 
exempt  itself  from  liability  for  the  negligence  of  the  operator  of  the 
connecting  line.     Id, 

§k  Duty  to  PASSBNOBBa  at  thbib  Destinatiom.  —  A  railroad  company 
ahould  stop  its  train  and  give  a  passenger  a  reasonabls  time  to  leave  the 
train  in  safety  at  the  place  of  hia  destination,  and  it  is  the  duty  of  the 
passenger  to  exercise  reasonable  diligence  and  care.  Pemuylvcmia  R,  R, 
Oo.  V.  LyoM^  701. 

fL  KbQUOBNCB    IB    J0MFIIIO    FBOM    MOVIVO  TraIM,    WHEN    QUBSTIOM    BOB 

JuBT.  — In  an  action  to  recover  for  personal  injuries  received  in  jump- 
ing from  a  moving  train,  where  negligence  is  charged  on  both  sides,  and 
the  evidence  ii  conflicting  as  to  whether  or  not  the  train  was  stopped  n 
reasonable  time  to  allow  the  passenger  to  alight  in  safety,  the  whole 
question  should  be  left  to  the  jury  for  ite  determination.    Id, 

UL  When  Nbguobmcb  or  Passengbb  in  Alighting  bbom  Movdio  Tbaui 
IB  lOB  JuBT.  —  When  a  passenger  is  placed  in  peril  by  the  defrnlt  or 
negligence  of  a  railroad  company,  or  when  he  leavee  the  train  while  it 
is  in  motion  by  direction  of  the  company's  sgents,  it  is  for  the  jury  to 
determine,  upon  the  evidence^  whether  the  act  was  negligent  or  not.  In 
•Bch  cases,  all  the  circumstances,  including  the  speed  of  the  train  nt  the 
time  of  leaving  it,  mnst  be  considered.     Id, 

IL  When  Paesbiiobb  in  Aliohtino  vbom  a  Railwat  Tbaiv  is  injured^ 
and  alleges  that  it  was  eaosed  fay  the  neglect  of  the  company  to  stop  ita 
train  long  enough  to  enable  him  to  alight  in  safetyt  he  mnst  prove  snob 
neglect  to  the  satisfaction  of  the  jury,  or  fail  in  his  action.  Wheot  there- 
lore,  it  is  found  that  sufficient  time  was  given  him  to  ali^t  in  safeiyf 
that  he  did  not  do  so^  bnt  remained  on  the  train  until  it  was  in  mo- 
tion, and  then  jumped,  and  was  injured,  he  is  guil^  of  oontribntoiy 
negligence,  and  eannot  recover.    Id, 

IS.   RaILBOAO  OOBfOBATIOM  MVBT  OlTB  PaBSBMOBBS  A  RbABOHABLB  OtTOB- 

TVNirr  BOB  AuoBTiNa  from  its  train  at  n  station  where  it  stops^  and 
reasonable  diligenoe  on  the  part  of  its  passengers  in  alighting  from  it  is 
also  required.  McDonald  ▼.  Long  Mand  IL  R,  Cb.,  487. 
IS.  A  Railroad  Oobfobation  n  not  Ekcdbbd  vbom  Giving  Pabbbnobbb  a 
Rbabonablb  TmB  to  Altokt  from  ite  train  nt  a  station  by  the  fret 
that  its  oonduetor  did  not  know  the  passenger  intended  to  alight^ 
otIssi  the  latter  was  so  aitoated  as  to  conceal  himself  from  obeervatioo. 
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Tho  llMt  tint  a  passenger  proeeeils  to  leave  a  timia  at  a  staMon  where  il 
has  stopped  ooght  to  be  known  by  the  company  through  its  servants* 
and  therefore,  so  to  as  it  is  essential,  it  ia  deemed  ohargeable  with 
knowledge.    Id. 

14.  CoFTRiBUTORT  Nbolioencb  ov  Passehosr  di  ALioBnuo  moM  Railboah 
TRAiir.  — One  aboat  to  alight  from  a  train  at  a  station  where  it  has 
stopped  has  the  right  to  assume  that  he  will  be  allowed  areasonable  time 
in  whieh  to  do  so  before  the  train  starts,  and  ia  therefore  not  ohargeable 
with  contributory  negligence  if  he  omits  to  retain  his  hold  on  the  railing, 
or  to  seek  the  conductor  and  inform  him  of  his  purpose  to  leave  the 
train,  or  to  see  that  his  movements  to  leave  the  train  are  obeerved  by 
the  ocmduotor.    IdL 

1&  Duty  ab  to  Passshosius  at  iNTSRMiniATS  Stations.  —  Where  a  rail- 
road oompany  oontracts  with  a  passenger  to  earry  him  to  his  point  of 
destination,  he  is  not  expected  to  leave  the  cars  at  intermediate  sta- 
tions, and  the  oompany  does  not  engage  to  afford  him  opportunity  to  do 
so,  except  at  the  usual  places  for  refreshments.  Miuomi  Padjic  B'f  Gou 
V.  Foreman,  785. 

16w   DuTT  to  THR0aOH-PA88BN0SB8  AT  WAT-flTATIOHB.  —  A  thrOUgh-paSSOU- 

ger  has  no  right  to  leave  the  oars  at  a  way -station  where  refreshments  are 
not  served,  and  if  he  asks  the  conductor  how  long  the  train  will  stop  at 
snch  station,  the  latter  is  not  presumed  to  know  that  it  is  the  desire  of 
the  inquirer  to  alight  and  oonsume  the  time  of  the  stop  on  business  away 
from  the  bars;  and,  in  such  case,  the  answer  given  by  the  conductor 
neither  increases  nor  diminishes  the  duty  or  liability  ci  the  company  to 
the  passenger.  If  injury  reeults  from  reliance  upon  the  answer  made  by 
the  condneter,  the  passenger  cannot  recover.  Id. 
17.  DvTT  TO  FsoracT  Passbkosbs  from  Violkncs  and  Insult.  — It  is  the 
daty  of  oarriers  of  passengers  by  railway,  whether  the  latter  is  in  the 
hands  of  the  owners  or  of  a  receiver,  to  protect  them  in  so  far  as  poesi- 
Ue^  by  the  exercise  of  a  high  degree  of  care,  from  the  violence  and  in- 
snlte  of  other  paseengers,  strangers,  or  the  carrier'a  own  servants;  and 
the  inquiry  whether  this  duty  arises  from  contract  or  from  the  nature 
of  the  employment  becomes  unimportant^  except  that  the  duty  goes  with 
the  carrier  8  contract*  however  made,  whereby  the  relation  of  carrier  and 
passenger  is  established.    D'Mingham  v.  RutM,  753. 

VL   DVTT  TO  PrOTRCT  PAflSKNORBS,  AND  MraSURB    OF   DAMAGES.  —  A  COm- 

mon  carrier  is  liable  to  an  injured  passenger  for  actual  damages,  when 
there  ia  a  failure  on  its  part,  through  its  conductor,  or  some  other  repre- 
ientativi^  to  give  that  proteotion  to  the  passenger  which,  as  a  oommon 
oarrier,  it  is  bound  to  give;  and  this  liability  does  not  depend  on  whether 
the  aervani'a  failure  of^duty  was  intentional,  willful,  or  malicious;  but 
to  make  it  liable  for  exemplary  damages,  the  willful  or  malicioua  aet  of 
the  servant  must  have  become,  in  law,  the  act  of  the  carrier.  Id, 
lt»  Leabiutt  of,  for  WuiLful  Aor  of  Sxrtant.  — If,  in  performing  any 
dnty  within  the  line  of  his  employment^  the  servant  of  a  oommon  carrier 
MBS  nnneceesary  foroe  in  doing  an  act  lawful  within  iteelf,  and  thereby 
eeoBmitB  a  trespass  or  crime,  such  act  may  be  deemed  one  for  which  the 
msmmt  ib  eiviUy  liable;  but  if  the  act  is  in  itself  illegal,  however  or  by 
whomsoever  d<me,  the  carrier  is  not  liable  unless  it  advised  or  in  some 
way  participated  in  each  act  If  such  act  is  willfully  done  by  the  sef- 
fbbI^  oatBlde  the  line  of  his  employment  or  duty,  the  malice  will  not  be 
laq^ted  to  the  earrier;  nor  ia  it  a  ratification  of  sneh  act  that^  after 
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kaowMft  of  H^  Ike  MrraBl  Is  allowtd  to  ramahi  in  his  wufilafuwt 
Id. 
ttL  RAimoATiov  or  8bkta«t's  Maucious  Aor.  — Where  the  aanraat  of  a 
oommon  carrier  hae  eommitted  a  wrongful  and  maliciona  aet  in  tbe  line 
of  his  employment  and  duty,  it  oaanot  be  held,  as  matter  of  law*  that 
his  mere  retention  in  the  same  position,  after  knowledge  of  his  misooa- 
dnetk  operates  as  a  ratifieation  of  saoh  aol^  and  fixes  his  evil  motive  on 
the  earrier.  This  questioa  should  be  left  to  the  jury  under  the  endenssk 
Id, 

n.   PaSBKIOBB  on  8VBBXT-BAJLBOAD  18  MOT  BOUHB  TO  TSMIXER  BXiUTT  FaB% 

bat  he  miut  tender  a  reasonable  snm,  and  if  he  does  so,  the 
bonnd  to  accept  the  tender,  end  famish  change  to  a  rsasonaWe 
Airretf  T.  Matrkeiatrtd  JtfO».f  61. 
fl.  TniDm  Of  FxTu-DOLLAE  Gold  PiacB  bt  PAaBmom  oh  Sikbst-cab, 
who  has  no  smaller  chaage  with  him,  is  a  tender  of  a  reasonable  sam, 
and  if  he  makes  sooh  tender  he  cannot  be  ejected  for  refnsal  to  pay  his 
fare.    Id. 

fl.   I>UTT  OF  StEMNBAILSOAD  COKPAIIT  TO  AOCBPT  A9D  GaBBT  PASSBIiOBBt 

most  have  a  reasonable  performance,  and  it  is  not  in  all  cases  reason ible 
for  the  carrier  to  demand  the  exact  fisrs  as  a  condition  of  carriage.  It  is 
Immaterial,  in  saoh  case,  whether  tbe  fare  is  demanded  in  advance  or 
not,  as  the  rale  in  regard  to  the  pwfmmance  of  contracto  has  no  necee- 
sary  application.  Id. 
9L  Donmionov  wmoiahD  n  IIa]»  bbtwhoi  PAsmiaBBt  osr  Sixibt-bail- 
B0A98  ABB  Tbobb  OH  Stbam  Railboadb  io  the  matter  d  the  tender  of 
Un.    Id. 

See  TBLBBBAm  OomPAHIBI,  8;  TbLBPHOHB  COKPAHIBi^  L 

OHARITABLB  USES. 

1.  Pabol  Evidbncb  Admissiblb  to  Ikgeatt  Tbust  oh  Trui  Hbld  bt 
Dbbd  Absolutb  om  ITS  Faob.  —  Parol  evidence  is  admissible  to  show 
that  land  conveyed  to  a  grantee  by  a  deed  abadnto  on  ito  face  is  in  halt 
held  by  him  in  trast  for  charitoble  oses,  but  such  evidence  most  be  deer, 
strong,  and  convincing.  And  if  snch  grantee  is  an  archbishop  of  the 
Roman  Oatholio  Charoh,  its  rales  and  canons  regalating  the  mode  of 
acquiring  and  Holding  cborcb  property  are  admissible  evidence  to  show 
that  the  property  so  conveyed  to  him  is  held  by  him  in  trust  for  pBi> 
poses  of  religioas  worship  and  other  charitable  usea.  Jimuuz  v.  FmneeB, 
562. 

t>  UsBS  WmoH  WILL  BB  tJPHBLD  BT  CouBTB.  »  Property  held  by  a  Roman 
Oathdic  archbishop  in  trust  for  the  purposes  of  public  religious  worship^ 
schools,  orphan  asylums,  and  cemeteries,  is  hdd  for  usee  that  will  be 
upheld  by  the  courts,  which  will  see  that  thooe  uses  are  not  abused,  per* 
verted,  or  destroyed.    Id. 

H  Pbopbbtt  Hbld  bt  Romah  Oathouo  Abchbisbof  bob  Ghabitablb  Ubbi 
o  HOT  Subject  to  Patkbht  of  Dbbts  coatiasted  hj  him  in  the  basi- 
*  ness  of  receiving  money  on  deposit  upon  the  terms  of  paying  tntsrsst  upca 
it  while  on  deposit,  and  finally  restoring  the  prinmpaL  Such  debts  can* 
not  be  regarded  as  diocesan  debts,  to  be  satisfied  out  d  diocessn  or  gsn- 
ord  church  property.    Idm 

L  On  PnoB  of  Pbopsbtt  Hbld  ufoh  Sbfabatb  Tbobib  ai  Bor  Liablb 
FOB  Jmpbovxhxht  OF  Ahothkb.  —  Where  property  is  hdd  by  a  RomaB 
Obthdio  archbishops  la  trusty  to  be  devoted  to  the  usss  d  publie  rsljgieas 
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wonhfp^  oemeteriet,  orpliaii  asylnmt,  aad  mIiooIi,  6mIi  ehiirol^ 
Hylmn,  and  ■ohool  it  held  upon  a  Mpurato  initt  and  for  ite  ofwn  Mpa- 
rate  ntei^  aod  one  piooe  of  snob  property  is  not  chargeable  with  any  part 
of  the  expenae  ol  improving  another,  ikor  of  improving  obvreh  property 
generally  in  the  diooeae.    Id. 

IL  BmnenoiABiBS  of  Trust  Pbopeb  PARTin  to  Acnoir  whsh.  ^  Where 
property  b  held  by  a  Roman  Catholic  arohbiahop  in  trnst  for  the  neea  of 
public  religioaa  worship^  schoole,  orphan  aeylume,  and  oemeteriei,  ale 
though  the  persona  respectively  possessing  and  having  charge  of  aach 
schools,  asylums,  and  cemeteries  are  unincorporated  and  otherwise  in- 
capable of  holding  the  legal  title  to  the  property,  they  have  such  an 
interest  therein  as  will  permit  them  to  be  represented  in  court  by  a 
number  less  than  the  whole  of  them  for  the  purpose  of  protecting  the 
property  from  being  seiied  and  sold  for  the  satisfaction  of  the  private 
debts  of  the  trustee;  and  changes  in  the  membership  ol  such  congrega- 
tions and  bodies  do  not  affect  their  legal  identic*    Id, 

IL  Claim  of  Trusteb  for  Advanobs  Made  to  Porohasb  or  Improyb  Trvst 
PROPBBTT.  —  A  trustee  for  charitable  ussa  who  has  made  advances  from 
his  own  private  means,  otherwise  than  as  donations,  for  the  purpose  gf 
purchasing  or  improving  the  trust  property,  has  a  claim  upon  the  par- 
ticular property  purchased  or  improved,  which  will  pass  to  his  assignee 
as  individual  assets;  and  in  an  action  by  the  assignee  to  subject  his  as- 
signor's assets  to  the  payment  of  the  latter's  debts,  the  court  may  order 
an  account'  of  the  advances  so  made  for  the  purpose  of  subjecting  snob 
property  to  the  satisfaction  of  such  debts.     Id. 

7.  TltusTBs  FOR  Charitablx  Usub  mat  Cuarob  Trust  Propxrtt  with  tba 
reasonable  expense  of  its  necessary  preservation  and  improvement,  la 
favor  of  one  who  expends  money,  furnishes  materials,  or  performs  labor 
for  that  purpose.    Id. 

CHATTEL  MOBTDAGEa 

L  PowBR  OF  Salr.  —  A  chattel  mortgage^  duly  recorded,  dedaring  that 
the  mortgagor  majy^main  in  possession,  and  sell  the  mortgaged  prop- 
erty as  opportunity  presents,  ^e  property  as  sold  to  be  replaced  with 
other  of  like  kind  and  of  sufficient  value  to  keep  the  security  of  the 
mortgagee  good,  but  not  providing  that  the  avails  of  salee  ahall  bo 
accounted  for  by  the  niortgagor,  is  prima  fade  valid  as  against  an  at- 
taching creditor  of  the  mortgagor.     Peabody  r.  London,  003. 

fl.  PowRR  OF  Salr  —  Ajtbr-aoquirrd  Proprrtt.  —  A  recorded  chattel 
mortgage  providing  that  the  mortgagor  may  sell  the  mortgaged  prop- 
erty from  time  to  time,  replacing  that  sold  with  other  of  like  kind  and 
value,  the  substituted  property  to  be  subject  to  the  terms  of  the  mort- 
gage, is  valid,  and  where  the  mortgagee  takes  possession  with  the  consent 
of  the  mortgagor,  he  can  hold  the  property,  original  and  substituted, 
as  againat  a  aubaequent  attaching  creditor  of  the  mcurtgagor.    Id, 

COMMERCIAL  LAW. 

OoMMRRCiAL  Law^-Orioin  OF.  — Thcro  18  no  auch  thing  aa  general  oonuner^ 
cial  or  general  common  law,  aeparate  or  irrespective  of  a  particular  state^ 
or  government,  whose  authority  makes  it  law.  Commercial  law  exists 
only  in  name,  and  the  sanction  given  its  principles  by  their  adoption  by 
the  courts  of  the  diffisrent  states.  Fortpauf^  v.  Ddanaart  tic  R»  R,  Oo,^ 
VJ2. 


Wt  Immz. 

COHMOir  LAW. 
Mtm  OomcoHSAL  Law. 

COMPOSITION  WITH  GBSDITOU. 
8m  BAHXBuncr  avd  lKMMLTB9ior»  l;  H 

CONFLICT  OF  LAWa 

L  Onmuor  m  CoRvoBiTioir  AmoisD  sr  Law  ov  Statb  CfeSAinra  Iv.— 
A  eontraot  or  laaae  made  in  TtxM  by  a  dtiaen  tharool  and  a  imilwaj 
eompany  whioh  owes  iU  existence  and  deriref  ita  pow«n  from  ^bm  laws 
9i  another  state^  if  void  in  suoh  other  state  is  void  in  Tens,  and  bo  asls 
of  ratifioation  ean  validate  or  make  it  effeotivo.    Bue  ▼.  Mimmri  i*.  iCf 

t,  CoHVLEor  ov  Laws.  —  A  MABiun)  Wovah  n  Capibu  ov  bbho  a 
TEutrriB  vvDMB  THB  Laws  ov  TBS  Statx  ov  Nsw  Yobx»  and  her  io> 
moral  to  another  state,  after  becoming  a  tmstee  in  New  York,  does  net 
direst  her  of  her  title  as  snoh  tmstee.  SddtUer  t.  Bowerp  Saw,  Bmk, 
494. 

S.  DisTiNcnoN  BJBTWKBN  BiNDiNo  EmcT  OF  Becisions  Otf  CoiiiaiiciAii 
Law,  and  on  statutes  made  by  the  supreme  court  of  the  United  Statei^ 
is  utterly  untenable.  The  law  declared  by  state  ooorts  to  gorom  ea 
commercial  contracts  made  within  their  jurisdiction  is  condnsiTe  erecy- 
where,  and  just  .as  binding  as  decisions  on  statutes.  Forepaaigk  t.  XMb- 
ware  etc  R.  R,  Co,,  672. 

4.  TALiDTnr  of  a  Contbact  should  bs  DBTERXnrsD  by  ita  laws  of  ttie 

state  in  which  it  was  made  and  was  to  be  performed.    Id, 

5.  Courts  will  enforce  contracts  valid  by  the  laws  of  the  state  or  oonntcy 

wherein  they  were  made,  unless  they  are  injurious  to  the  interests  of 
the  citisens  of  the  state  wherein  the  remedy  ii  sought^  Id, 
C  A  contract  made  with  a  common  carrier  in  New  York,  and  to  be  performed 
kk  that  stote,  releasing  the  carrier  from  responsibility  for  aegligenesb 
will  be  enforced  in  this  stote;  and  if  no  recorery  can  be  had  nnder  such 
•ontract  in  New  York,  none  will  be  permitttd  in  the  oouto  ol  this 
■toto.     Id. 

8oe  AssioKMBBT  FOB  Bbnbfit  of  CBBDiTon^  is;  lib 

CONSTITUTIONAL  LAW. 

L  CcmnMonoN  or  Statute  —  Actual  Coot,  What  b.  —  A  stotato  el  Now 
York  declaring  that  the  owners  of  elevators  shall  not  charge  for  trias- 
ming  and  shoveling  to  the  leg  of  the  elevator  more  than'setaal  oost^  does 
not  permit  a  charge  for  such  work  to  include  the  sum  paid  for  the  uss 
of  a  steam-shovel  belonging  to  the  elevator  company.  The  words  need 
in  the  stotuto  exclude  any  charge  by  the  company  beyond  thesnm  speoi- 
fied  for  the  use  of  its  machinery  in  shoveling,  and  the  crdinaiy  ea^enss 
of  operating  it,  and  to  confine  the  charge  to  the  actual  cost  of  the  ontsids 
labor  required  for  trimming  and  bringing  the  grain  to  the  1^  of  the 
elevator.     PeopU  v.  JSvdd,  460. 

&  CoxBRTunoNAL  Law~  MAXIMUM  Chabobs.  —  Lboiblatitb  Powxb  Bxirb 
nnder  the  constitution  of  the  stoto  of  New  York  to  prescribe  a  maximna 
charge  for  elevating  grain  by  a  stationary  elevator  owned  by  ihdividnals 
or  corporations  who  have  appropriated  their  proper^  to  this  uss^  and 
are  engaged  in  this  business.    Id* 
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t,  OnmnuTUXiriL Law.  — Psanonoir or FRirATEFaomnrnOirBov thb 
Maoi  Fvavons  or  GoTsunnarr^  but  No  Qvb  Houm  hb  Pbombtt 
BT  8110B  Abbolutb  Tbmvbb  mi  to  be  free  Inn  the  power  of  the  legiel^ 
twe  to  irapeee  reetvainti  end  bnrdene  teqnired  by  the  pnfatte  good,  end 
proper  end  neoeeeery  to  aeoiire  equal  rights  to  alL    id. 

4.  GoNOTiTunoirAL  Law  —  Lioislativb  Powxil  — When  n  etttntoiaohil 
longed  Ml  oToretepping  boundariee  of  legUlatiye  power,  the  obiect  eooght 
to  be  obtained  by  the  legislatore,  the  nature  and  functions  of  gorenunen^ 
the  principlee  of  the  oommon  law»  and  the  principles  ol  legislatKMi  ead 
legal  adjudications,  are  pertinent  and  important  oonaideratioiiB  aad  elo- 
ments  in  the  determination  of  the  controversy.    Id. 

I.  OoMnrnrnojiAL  Law.  —  DEOXucir  of  a  Fbderal  Cgubs  SusrAimiro  a 

Statx  Statuts  n  nor  Rbs  Adjctdicata  akd  Bindiho  on  a  Statx  Ooubt, 
when  the  same  qnestioa  subsequently  arises  under  a  similar  statute.  Only 
when  required  by  the  most  cogent  reasons,  and  compelled  by  unanswer- 
able grounds,  will  the  state  court  declare  the  statute  to  be  unconstitu- 
tional, when  its  constitutionality  has  been  sustained  by  the  supreme 
court  of  the  United  States.    IcL 

6.  Thk  Polics  PowKii  is  but  another  name  for  that  authority  which  reeides  in 

every  sovereignty  to  pass  all  laws  for  the  internal  regulation  and  govern- 
ment of  the  state  necessary  for  the  public  welfare.     Id, 

7.  OoNnrrunoNAL  Law.  —  Ths  Boundabibs  uf  Poliob  Powbb  are  not 

susceptible  of  precise  definition,  and  the  courts  therefore  must,  as  each 
ease  is  preeented,  determine  whether  it  falls  within  or  without  the  ap- 
propriate limits.    Id, 

8.  COMSTITUTIONAI.  LaW.  —  No  GbBBBAL  PoWBB  RBfllDBt  IB  THB  LbQULA- 

TUBX  TO  RxouLATB  pRiYATB  BU8IBI88,  prescribe  tfao  Conditions  under 
whioh  it  shall  be  conducted,  fix  the  prices  of  commodities  or  services,  or 
interfere  with  freedom  of  contract.    Id, 

9.  COBBTITUTIOHAL  LaW.  —  StATOTBS  RbGUIJLTIHO  THB  PbICB  FOB  ElBVATIMO 

ABD  Stobino  Gbaxb  IB  Elbyatobs  are  justifiable,  because  they  are 
eharged  with  a  public  interest.  The  elements  which  affect  this  business 
with  a  public  interest  are  found  in  its  nature  and  extent,  its  relations  to 
the  commerce  of  the  state  and  country,  and  the  practical  monopoly  en- 
joyed by  thoee  engaged  in  it.  Id, 
IOl  Powbb  of  thb  Lboislaturx  to  Altbb  thb  Bulbs  of  Eyidbbgb  as  they 
existed  at  common  law,  and  to  limit,  change,  and  vary  existing  rules  for 
the  limitation  of  actions,  is  not  affected  nor  deetroyed  by  the  constitu- 
tional provision  prohibiting  the  taking  of  life,  liberty,  or  property  with- 
out due  process  of  law.     People  v.  Tui-ner,  498. 

II.  Who  mat  Urob  Ib validity  or  a  Statutb.  —No  one  but  the  owner  of 
property  is  entitled  to  set  up  that  it  has  been  taken  by  virtue  of  an  un- 
oonstitutional  statute.  Thb  rale  is  the  necessary  result  qif  the  rule  that 
the  owner  may  waive  the  constitutional  protection  to  his  property,  if  he 
ehooees.    Id, 

18.  Statutb  Makiko  a  Dbbd  Ck>MOLusiTB  Evidbncb  of  Titlb.  —  A  stat- 
ute is  oonstitutional  which  provides  in  regard  to  certain  conveyances 
that  "all  conveyances  that  have  been  heretofore  executed  by  the 
comptroller,  after  having  been  recorded  for  two  years  in  the  office 
of  the  derk  of  the  county  in  which  the  lands  conveyed  thereby  are 
located,  shall,  six  months  after  this  act  takes  effect,  be  conclusive  evi- 
dence that  the  sale  and  aU  proceedings  prior  thereto  were  regular,  and 
were  regularly  given,  published,  and  served  according  to  the  provisions 
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«f  <klsft«l»  Mid  ftll  Uwi  dlreotiiig  ornqiiiring  tfa«miM^«r  fmrnaj 
Mr  Mlatuif  tli«raU^  and  all  oibar  oonTtTuicM  htmUian  w  hmmhtr 
—•oaUd,  ■hall  be  fmnmiplirw  evideade  of  t^  r«({iikrity  d  tba  «Sd 
prooMdia^  and  mltUrs  harainbefora  raoitad,  and  ahall  ba  oooalaaiva 
aridanaa  thareal  from  and  aftar  the  azpiratiaa  ti  two  yaaia  isaai  dala 
«f  taaardigg  aaah  otbar  oonTayanaaa."    M» 

8aa  GoviranB. 
OONTEMFT. 

L  OotrOBATIOXS  OAN    OXIT   Bl   PUHZSRBD    FOB    OOHTBim   tfUNM^   UmIt 

offioan^  or  thoaa  aoUng  in  aid  of  saoh  oorporaiioiia.  Sereomb  t.  OaUm, 
147. 
&  AaiRT  OB  Mavaobb  of  FoRBioir  CoBPOBATioir  withitt  tha  juriadiotiom 
and  who  eommito  a  contempt  of  ooart»  may  ba  puniahad  tharafor,  with- 
out making  tha  corporation  eo  nomine  a  party  to  Uia  prooaading,  at> 
though  it  waa  namad  aa  plaintiff  in  an  action  oonatitatiBg  tha  oontampt 
id. 

S.  Ck>NTBMFT  Of  COUBT,  PUBLISHIItO  LiBBL  ON  JUDQB  JE,  WHBK.  ^Tho  pnb- 

lioation  by  a  newspaper  correspondent  of  a  libel  upon  tha  presiding 
Judge  of  a  conrt  engaged  at  the  time  in  the  trial  of  a  oanaa,  with  intent 
to  inanlt  and  intimidate  the  judge,  degrade  the  court,  destroy  ita  power 
and  influence,  and  thus  bring  it  into  contempt^  to  inflame  the  prejudices 
of  the  people  against  it»  to  lead  them  to  believe  that  the  trial  then  being 
conducted  was  a  farce  and  an  outrage,  having  ita  foundation  in  fraud 
and  wrong  on  the  part  of  the  judge  and  other  officers  of  the  court,  to 
prejudice  the  minds  of  the  jury,  and  thus  prevent  a  fair  and  impartial 
trial,  and  to  irritate  the  mind  of  the  judge,  and  thna  to  more  or  laaa  unfit 
him  for  the  exercise  of  a  clear  and  impartial  judgment,  tends  directly  to 
obstruct  the  administration  of  justice  in  reference  to  the  case  on  trial, 
and  is  a  contempt  of  court.     Myen  t.  Staie^  638. 

4.   MlSBBUATIOB  So  KbAB  TO  COUBT  AS  TO  ObSTBUCT  ITB  BU8IKE88  B  CoB- 

TXMPT.  —The  publication  of  an  article  calculated  to  obstruct  the  admin- 
istration of  justice  comes  within  the  statutory  provision:  *'A  court  or 
Judge  at  chambers  may  punish  summarily  a  person  guilty  of  misbehavior 
Ib  the  preaence  of  or  so  near  the  conrt  or  judge  as  to  obstruct  the  admin- 
istration of  justice  ";  although  the  article  be  not  written  or  circulated  by 
the  writer  in  the  presence  of  the  court,  where  the  publication  was  in  tha 
court-room  aa  well  as  elsewhere,  and  waa  intended  to  have  effect,  and 
did  in  fact  have  effect,  there.     Id, 

5.  Pboobcdinos  IB  Oomtbmft  ark  Revibwablb  oil  Bbrob.  — The  discretioa 

of  a  judge  in  imposing  punishment  for  contempt  is  a  reasonable  discra- 
tion, and  its  exorcise  is  reviewable.    Id, 

6.  JuDOK  IB  uttrr  DisguALiFiBD  FROM  Trying  Pbocebdino  xb  Contbmft  by 

the  fact  that  the  misbehavior  of  the  respondent  is  the  publication  by 
him  of  a  libel  in  large  part  against  the  judge,  where  the  offense  consti- 
tuting the  contempt  consists  of  the  tendency  of  the  act  to  prevent  a  fait 
trial  of  a  cause  then  pending  in  the  courti  And  the  fact  that  in  commit- 
ting this  offense  the  respondent  also  libeLs  the  judge,  and  may  be  pro- 
ceeded against  by  indictment  therefor,  is  no  reason  why  he  may  not  and 
ahould  not  be  punished  for  the  offense  against  tin  administration  of 
jBstice.  Id. 
y.  Judicial  Notigb,  or  What  Faoti  Judob  mat  abb  mat  bot  Tabb. 
—  In  a  proceeding  for  contempt  of  court,  it  is  competent  for  the  judge 
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Uftk%  Indiobl BoMoe «l partiMnt faeto oouimM witii Om inoMMtiM, 
wbUk  moBm  within  the  iwgniwww  cf  hm  ewa  uniin,  Bnl  il  is  mnt  f «r 
kimtotAka  jttUoSaLjiotiM  of  tlM.fMli.wliiobJaraMd  Hm  groiiiid««f  a 
prtrioiu  prooMding  iu  tlis  Hans  ooort  forooDtaapt  «gftiiut  tlM  rt^ondn 
«ili  and  of 'hit  having  boeoi  fouad  guilty  thereiii;  and  if  it  appaan  that 
tha  eooaidagation  of  thoM  laota  may  have  inflaenoed  the  Jndgo  m  the 
MMffdM  of  hit  diMtotioii  hi  Adng  tho  ponal^.  tho  pvooMdfa^wfll  bo 
Mfwaod  §nt  mdkk  nior*    AL 

800  Baonynfl,  S. 

00NTRACT8. 

L  Lbc  Looi  CkyrsRira  yiLXDirr,  interpretation,  and  oonetniotloD  of  oon- 
traoli,  as  a  general  role;  stilU  not  all  eontraots  valid  where  made  will 
bo  onfoffoed  by  the  ooarti  ol  other  states.  In  respect  to  tho  tims^ 
mod%  and  extant  of  the  remedy,  the  kas  fori  goTonis.  Wcodward  t« 
BrookB,  104. 

t.  Parol  Svidenob  to  Vabt.  ~  Parol  evidence  is  admissible  to  show  that» 
at  the  time  of  the  execution  of  a  written  contract,  a  parol  agreemei|t  was 
entered  into  by  the  parties  and  made  a  part  of  it.  RetH/Uld  r,  Okamm, 
889. 

S.  GOMTRACr  TO  DO  WORK    UPON*  PbOPBBTT  TO  THB  EnTIRB  SATIBVAOnOir 

OP  ITS  OwMXS,  and  in  the  best  workmanlike  manner,  is  satisfied  by  doing 
snoh  work  in  a  good  and  workmanlike  manner.  The  owner  cannot  avoid 
payment  by  arbitrarily  and  nnreasonably  saying  that  he  is  not  satisfied. 
Doll  V.  NobU,  898. 

4.  Brkacb — Damaoib. — Spxoulatitb  ob  Psospbotivs  Proprs  are  not 
proper  elements  to  be  computed  in  assessing  damages  for  a  breach  of 
oontraot;  bnt  profits  or  advantages  which  are  the  direct  result  and  fmits 
of  the  oontraot  may  be  assessed  for  a  breach  thereof.  Cafes  v.  Spark" 
fniM,  806. 

§k  Bboxxb'i  AanuMsiiT  to  Rkpueohaiu  op  CDflronR. — An  agreement  by 
brokers  to  purchase  for  a  customer  a  certain  amount  of  mortgaged  bonds 
and  to  take  them  off  his  hands  at  what  they  ooet  him,  at  any  time  when 
ho  should  wish  to  get  rid  of  them,  is  an  entire  contract,  and  the  pur- 
ahaser  may  compel  the  brokers  to  take  such  bonds  from  him  and  repay 
him  the  purchase  price  thereof.    JohnsUm  v.  Tnukt  894. 

C  Waoseiho  Contraotb,  What  abk.  —  If,  though  a  formal  contral  is  made, 
for  the  purchase  and  sale  of  merchandise  to  be  delivered  in  the  future, 
at  a  fixed  prioe,  it  is  actually  the  agreeement  of  the  parties  that  the  mer- 
ahandise  shall  not  be  delivered  and  the  price  paid,  but  that,  when  the 
stipulated  time  for  performance  arrives,  a  settlement  shall  be  made  by  the 
.  payment  in  money  of  the  difference  between  the  contract  price  and 
the  market  price  df  the  merchandise  at  that  time,  this  agreement  makes 
the  contract  a  wagering  one.  If,  however,  it  is  agreed  by  the  parties 
that  the  contract  shall  be  performed  according  to  its  terms,  if  either 
party  requires  it,  and  that  either  party  shall  have  the  right  to  require  it, 
tho  aontract  does  not  become  a  wagering  contract  because  one  or  both 
of  the  parties  intend,  when  the  time  for  performance  arrives,  not  to  re- 
quire performance,  but  to  substitute  therefor  a  setUement  by  the  pay* 
ment  of  the  difference  between  the  contract  price  and  the  market  price 
at  that  time.  To  constitute  a  wagering  oontraot,  it  is  sufficient,  whatever 
nay  be  the  form  of  the  contract,  that  both  parties  understand  and  in- 
tend that  one  party  shall  not  be  bound  to  deliver  merchandise^  and  the 
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otbor  to  N08iv»  H  and  to  pay  th*  priofi»  bot  tini  a  atUtooMBl 
aada  by  ih*  paywwit  ol  tba  diffHraaaa  in  piioMi  Hmrm§  ▼• 
IM. 

!•  WAttiftiiro  Ooaimion  wim  Bwokim,  What  abi.  — If  onaemplofs  bn^ 
kan  to  prooBM  and  astor  into  oontracto  for  bim,  wbioh  ara  no*  in  thann 
aalvaa  wagaring  eoniraeta»  but  tbe  brokars  foribar  agraa  tiiai  tbagr  wiD 
paaonia  tbaaa  oanlnMti  to  ba  aat  off  againal  aaeh  otiiar  aoaovding  to  tba 
waga  af  a  board  af  trade,  io  that  tbair  prinoipal  will  not  ba  taqniiad  to 
raoahra  tba  marebandiaa  aontraotad  to  ba  bongbt  by  him*  nor  to  daliTar 
tba  marehandlM  oaatraoted  to  ba  sold  by  bim,  bat  that  ba  aball  only  ba 
laqoirad  to  pay  to  aiioh  broken,  and  only  be  entitlad  to  recaiya  froai 
tbam  tha  differenoea  between  the  amount  of  monay  which  the 
diaa  waa  bon^^t  and  aold  for,  and  that  the  principal  aball  famiah  a 
tain  margin,  and  pay  certain  oommissionit  the  oontcaot  with  tha  broki 
ia  a  wagaring  aontraoti  and  tfaay  cannot  raoovar  their  oommiaaion^ 
any  amoont  dae  them  for  loaaea  anstoinad.    /dL 

ii  OoHTBAora  Which  ark  Void  at  Gomm on  Law  bacanaa  they  ara  agamat 
pnblio  policy  are  illegal  as  well  aa  Toid,  and  money  azpendad  nndar  tiiaM 
cannot  be  recovered.     Id. 

t.  Broubrs  Who  Knowihglt  Makb  Ooktbaoib  Whiob  abx  Void  ahd  Ib- 
JJKIAL  A8  A0AI1I8T  PuBUO  PouoY,  and  advance  money  an  aoconnt  of 
them,  at  the  reqnett  of  their  principals,  cannot  recover  either  tiia  mono 
eya  advanced  nor  commissions  for  their  aervicea.    Id. 

in.  PLBADDfo.  —  Illioalitt  OF  CoNTRACTT,  to  1)0  available  aa  a  dafeoM^ 
mnst  be  pleaded.     Hffron  v.  Pollard,  764. 

8ea  AasMor,  7-11;  Comvliot  or  Laws,  3^;  Husbakd  amd  Win;  !■• 
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CONTRIBUTION. 
See  ToBT-rsABORi^  1,  2. 

CORPORATIONa 

I.   PROFOSBD  GORPORATIOH,   OONTRACT  IH  NaMB  AHD  FOR  BbHVIS  OT.  — If 

contract  is  made  in  tha  name  and  for  the  benefit  of  a  projeotad  oorpo> 
ration,  such  corporation,  after  its  organization,  cannot  become  a  par^ 
to  the  contract^  even  by  adopting  or  ratifying  it.    AbboU  v.  Sdpgood^ 
193. 

8.   COVTRACT  MaDB  BT    PrOMOTBRS  or  A    PROJBCTBD     COBFORATIOW   in  itS 

name  and  for  its  benefit  most  be  treated  as  the  contract  of  anob  pro- 
moters acting  either  jointly  as  individuals  or  as  general  partoei%  and 
they  may,  even  after  the  organization  of  the  corporation,  maintain  an 
action  for  a  breach  of  such  contract.     Id, 

8.  Bbs  Jitdicata.  —  Judgment  against  a  corporation  suing  upon  a  oontraet 
made  before  ita  organization,  for  ita  benefit^  is  not  a  bar  to  a  subsequent 
action  on  the  same  contract  for  the  same  breach  thereof,  brought  by  tha 
promoters  of  the  corporation,  who,  before  such  organization,  had  entered 
into  the  contract  in  the  name  of  the  corporation,  and  for  its  benefit.   Id. 

4.  Damaois  Which  should  bb  Awardbd  to  thb  Promotbrs  or  a  Cor- 
poration roR  A  Brbagh  or  Contract,  entered  into  by  them  in  tha 
name  and  for  the  benefit  of  the  proposed  corporation,  ara  not  reatricfced 
to  such  as  the  plaintiffii  themselves  have  suffered  independently  of  their 
partnership  association,  but  should  include  all  the  damagee  for  whidi 


>,'  $Ay  rft99?Mry  am  be  bad  by  any  ope  upon  caqh  ooatrMl  fortaokbrMtoh; 
■nd  wImn  tba  ooqtract  vm  to  liiniiBb  avMsihinary  which  oaiU49A|  ha 
pvoovod  In  the  market,  the  parties  must  be  preeuined  to  have  oontrapted' 
w  refereaoe  to  t^e  deolared  pnrpoee  for  which  the  maohiiiee  were  to  be 
fnmiahed,  and  that  pnrpoee  may  be  considered  in  aeseseing  the  dam- 
'  ages.    /d. 

il  OORPOEATIOir  AVD  TlVSTUK.  —  IF  A  TbUSTU  OF  A  OOBFO&ATIQ^  ^irRn- 

■BMTi  to  n  wile  that  her  husband  ia  in  danger  of  arrest»  and  t^ati  his 
asiest  maj  be  aToided  by  the  payment  of  certain  moneys  to  the  corpora- 
tion^  and  recommends  her  to  pay  such  money  to  a^oid  such  arresti  and 
it  is  accordingly  paid,  he  must  be  regarded  as  acting  for  the  corporation, 
and  it  will  not  be  permitted  to  deny  his  agency.    Adams  t.  Irvkig  HaL 

i^  OovFomATiow,  Lubujtt  of,  won  FBAU]>uuniT  hmum  of  Stook.  —  A  corpo- 
ration ie  answerable  in  dannages  if  a  certificate  of  its  stock  is  issued  to  a 
pnrohaser  thereof  by  its  treasurer,  with  whom  blank  certificates,  signed 
by  its  president,  had  been  left,  though  all  the  atock  which  the  corpora- 
ttoa  was  entitled  to  iasne  had  been  prsTionsly  issued  and  the  treasurer 
liandttlently  isaned  the  certificate  in  questicn.  The  fact  that  certificatee 
ware  transferable  only  iipon  .the  surrender  of  the  old  certificates,  and 
Hwt  no  old  certificate  waa  ever  surrendered,  does  not  relieve  the  corpo- 
vaiian  from  liabili^,  if  the  person  to  whom  the  stock  was  issued  paid 
fan  Falne  therefor  and  acted  in  good  faith.  AUmr.8tmihBo9iamS.JL 
Oiw,  Igfi. 

T«  FvBOHAaEn  ov  Stock  or  a  Oobporatzoh  Don  hot  AflBum  Aht  Dorr  to 
aee  that  the  Tender  of  such  stock  surrenders  his  certificate  and  tranafein 
H  on  the  books  of  the  corporation.  This  ia  a  duty  of  the  corporation 
towards  both  the  seller  and  the  purchaser,  before  it  issues  the  new  cer- 
tificate.   Id. 

••  If  Stock  of  a  Cobvoratiok  n  FnAunuLSMTLT  Issubd  bt  Onb  of  m 
OmoBBS  Afl  SuBBtT  FOB  HIS  PBiVATB  Dkbt,  the  corporation  is  not 
estopped,  as  against  the  creditor  of  the  officer  to  whom  such  stock  wm 
issued,  to  deny  the  validity  of  the  stock,  if  the  creditor  knew  that  the 
anrrender  and  transfer  of  the  former  certificate  were  prereqniaitee  to  the 
lawful  issue  of  a  new  one,  and  took  no  steps  to  assure  himself  that  there 
waa  a  former  certificate  to  be  surrendered  and  transferred.  Such  credi- 
tor acquires  no  additional  right  or  equity  from  the  fact  the  certificate 
tettdnlenily  issued  to  him  was  afterwards  surrendered  by  him,  and  a 
mew  one  issued  therefor  by  the  officer  by  whom  and  for  whoee  benefit 
the  original  was  fraudulently  issued.  Farrhiiflom  ▼.  Satah  Bottom  B.  B-^ 
Ob.,  2SSL 

IL  Mbasubb  of  DAMAoaa  whbb  a  Cobfobatzob  n  Svbd  by  one  to  whom 
a  certificate  of  its  stock  haa  been  fraudulently  issued  by  one  of  its  offi- 
eera  is  the  market  value  of  such  stock  at  the  time  when  it  first  refused 
to  recogniae  the  certificate  in  question  as  valid,  and  to  permit  a  transfer 
thereoL    AUm  v.  Bouih  Botion  B.  B,  C^,  18&. 

Vk   lAABILmr  OF  SXOCKBOLDBBS  OF  COBFOBATZOlf,  EZTBITr  OF,  AVD  WHBB  It 

ARAOHBa.  —A  stockholder  of  a  corporation,  who  haa  in  good  faith  sold 
and  assigned  his  atock  to  one  who  becomes  insolvent  is  liable  to  creditors 
of  the  ooipofatica  for  such  portion  only  of  the  debta  existing  whUe  ha 
held  the  stoek,  and  remaining  due  (not  in  excess  of  the  stook  asaigBcd), 
AS  will  be  eqnal  to  the  proportion  which  the  capital  stock  Tiwigntil  bj 
him  bears  to  the  entire  capital  stock  held  by  eolvent  stockholdsi%  Uabla 
AML  9E.  Bar.,  Vok  XV.— tt 
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In  flwpMl  «l  «ht  MUM  a«tyli,  irlio  ar«  wiUiia  Hm  faritfisUoa,  to  b«  i»> 
•Mined  «l  thn  tfaM  jvdgOMBt  it  nadeMd.     Narpoki  t.  Siobart,  61S. 

IL  TiuntHM  or  Sbuuh  ov  Stock,  to  bb  Vauix,  must  bb  ICadb  o«  Biogk^ 
BOOK  of  tho  oorporatioo,  and  the  oroditora  of  the  oorpcmtiMi  haTO  tho 
right  to  rely  upon  thet  book  ee  ehowiog  who  the  etockholdere  ere^  aod  tii» 
mt  of  etoek  held  by  each.  Where,  therefore,  a  reador  of  etodi 
the  eeoretaiy  of  a  corporation  to  enter  the  tnuuf er  of  etoek  eold 
by  Uh  to  be  made  in  a  book  other  than  the  etoek-booky  with  the  nnder> 
■tiBdiBg  that  eaeh  tranefer  will  be  made  in  the  stoek-book,  but  no  each 
tnuiifer  it  nade^  and  at  the  time  of  the  aeoming  of  the  debte  of  the  CGr> 
peratioB,  and  at  the  time  of  the  trial,  the  yendor  appeare,  from  the  stock- 
book,  to  be  the  owner  of  the  eharee,  suoh  entry  ie  not  eoAoient  to  reliere 
the  Tondor  from  liability  to  the  creditors  of  the  ootporataon,  ootwith- 
■tamliiig  the  fact  that  he  eold  in  good  faith  and  for  valne^  and  believed 
Aat  he  had  done  everything  neoesaary  to  effeot  a  transfer  of  the  stock, 
•ad  notwithstanding  the  farther  fact  that  the  corporation  thereelter 
twnted  the  porehaeer  as  the  owner  of  the  stoek  sold,    id, 

1%  What  Kbobbbakt  to  Bnablb  Stookholdbb  to  ICaiiitadi  Suit 
AOAXHBT.  — To  enable  an  individnal  stockholder  to  maintain  snift  in 
equity  against  a  oorporatioa,  to  recover  damages  for  depreeiatinn  in 
the  valne  of  stock  and  corporate  property  ocossioned  by  the  f  randnleni 
ptaotieee  and  condnct  of  its  officers  and  dlreotors,  he  most  allege  aail 
•how  a  refusal,  or  virtaal  refoisl,  of  the  corporation  to  sne,  that  there 
has  been  a  breach  of  daty,  and  that  there  has  been  injury  to  the  stock- 
holder suing.     OaUi  v.  SparknuMti,  806. 

llL  Bvir  BT  Stookholdbb  aoaxbbt.  —  To  justify  interference  with  the 
bosiness  of  a  corporation,  there  must  exist,  as  a  foundation  for  suit^ 
some  action  or  threatened  action  by  its  officers  and  directors  which  is 
beyond  the  power  conferred  by  its  charter,  or  sach  frandulent  trans* 
notion,  contemplated  or  completed  among  themselves  or  with  others  ao 
will  result  in  serious  injury  to  the  stockholder  suing.    liL 

Mi  BiOBT  or  AonoN  against,  won  Fbacd  ob  Niqliobmob.  —  Where 
the  officers  or  directors  of  a  corporation,  or  some  of  them,  cause  a 
loss  of  corporate  property  by  negligence  or  culpable  lack  of  prudeoba^ 
or  fraudulently  misappropriate  the  corporate  property  in  any  manner^ 
or  obtain  undue  advantage,  benefit,  or  property  for  themselves  by  oon* 
traet^  purchase,  sale,  or  other  dealings,  under  cover  of  their  official 
functions,  or  in  any  manner  commit  a  breach  of  their  obligation^  tho 
corporation  is  the  proper  party  to  bring  suit     Id, 

lii  Wkbb  8T00KUOLBBB  MAT  Maiktaxk  Suit  AOAnrsT.  —  ^Dm  breach 
of  du^  by  a  corporation  authorizing  equitable  suit  by  a  share-holder 
for  damage  in  the  depreciation  of  his  stock  does  not  refer  to  more  mie^ 
management  or  neglect  of  the  officers  or  directors  in  the  control  of  the 
oorporaie  affiurs,  or  the  abuse  of  discretion  lodged  in  them  in  the  oon- 
dnot  of  the  c<M^ration  business.  To  anthoriie  sudh  mni,  there  must 
be  injurious  acts  fUtra  vtrtSf  fraudulent  and  injurious  praotioea,  abuse 
of  power,  and  oppression  on  the  part  of  the  corpcvation  or  its  cfioen^ 
olearly  subversive  of  the  rights  of  the  minority  or  of  a  stookholdsr, 
•nd  which,  without  such  suit,  would  leave  him  remediless,    id. 

Nb  FOBBiaB  CoBFOBATiONS —  TAXATION  OT  —  OoNflTiTirnoiiAL  Law.  — 8eo» 
tkm  4  of  Pennsylvania  act  of  June  80,  1686,  providing  for  tho  ta»ation  d 
tho  indobtednees  of  all  corporations  doing  business  within  the  state,  and 
tho  oeOeetion  of  such  tax  by  the  corporation,  is  a  proper  ezeraiM  of  legi^ 
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IMf  pofPir,  and  applies  m  well  to  f oraiga  m  to  domMlie  oorporatioiM 
dofaiK  ImsiBMi  within  the  steto.  CbrnfnomsMM  t.  Nem  York  ete.  JL  B: 
a».,  724. 

17*  Cknmmovs  Which  mat  bi  Imposed  vfqv.  —  A  oorpomtioa  of  one 
state  oaonot  do  busiiiess  in  another  without  the  latter's  oonseat»  emiesa 
or  implied.  That  oonsent  may  be  aooompanied  with  sa6h  conditions  as 
the  state  may  impose,  so  long  as  they  are  not  repngnant  to  the  oonsti* 
tntioii  or  laws  of  the  United  States,  inc<msistent  with  the  Jnrisdiotional 
aathority  of  the  state,  or  do  not  enforce  condemnation  without  oppor* 
tonity  for  defense,    id, 

in  TazAnoH  of— Cokditiok  Which  mat  bb  Imposbd  upok. -—State  legis* 
litaio  may  impoie,  as  a  condition  npon  foreign  c(niKirations  doing  hosi* 
ness  within  the  state,  that  they  shall  assess  and  collect  a  tax  vpon  that 
portion  of  their  loans  in  the  hands  of  indiyidnals  resident  within  the 
state;  and  continuing  in  husiness  after  the  imposition  of  snoh  condition 
will  be  taken  as  an  assent  thereto.    Id, 

in  Imfuhd  CovDmoH  aoaihst.  —  There  is  an  implied  oondition,  both  as 
to  foreign  and  domestic  corporations,  that  thsy  will  be  subject  to  snch 
rsasonablo  regulations  in  respect  to  the  general  conduct  of  their  affiurs 
as  the  legidatnre  may,  from  time  to  time,  prescribe^  and  snch  as  do  not 
materially  interfere  with  or  obstruct  the  substantial  enjoyment  of  thf 
pffiTilegee  the  state  has  granted.    Id, 

lOL  Taxatiok  op—  C0N8TITCTIONAL  Law.  —  A  foreign  corporation  which  by 
priTate  statute  is  allowed  to  do  bnsinees  within  the  state  upon  the  pay- 
ment of  a  stipulated  sum  annually  may  by  subsequent  statute  be  com* 
petted  to  assess  and  collect  a  tax  upon  that  portion  of  its  loans  held  by 
residents  within  the  state,  without  violating  the  contract  between  the 
state  and  the  corporation.    Id, 

SL  LlABIUTT  OP  AOBIOaLTUBAI*  SOdBTT  FOB    NbOUOBNGB   CaUSDIO  PBE- 

lOBAL  IiiJUBT.  —  An  agricultural  society,  organised  under  the  statutes  of 
Ohio^  which  constructs  on  its  fair-grounds  seats  for  the  nse  of  its  patrons, 
is  liable,  in  its  corporate  capacity,  to  an  action  for  damagee  by  a  person 
wbo^  while  attending  a  fair  held  by  it,  and  rightfully  occupying  one  of 
its  seats,  sustains  a  peraonal  injury  by  reason  of  the  society's  negligence 
In  the  oonstraction  of  the  seats.  Dmm  ▼.  AgrkuUural  8oe,p  65d. 
flat  LiBBL  ABD  Slabdbb,  S-12,  14,  15;  Aobnct,  2;  Appeal  and  Erbob,  1; 

BaMKBUPTOT  AMD  IbEOLYBNOT,   1;    CONFUOr   OP  LaW%    1;   OOBTBMF^ 

COSTS. 

8eeTBiAL,4. 

00-TKNANCY. 

1,  BiOBV  ov  06^tbbaht  vo  Oompbnsatiob.  —  A  eo*teoa&tls  not  entitled 
to  oompensation  for  his  servioee  in  managing  or  taking  care  of  the  com* 
EMB  property,  azcept  as  the  result  of  an  express  or  clearly  implied 
EKreement  to  that  effect  between  the  parties.    Bmf/Uld  ▼.  Oleouon,  8S8. 

&  Bunt  ABD  Pbofitb  of  Estate  »  Gommok,  Liabiutt  of  Co-tenant  to 
A0OOVBT  FOB.  -^  Under  the  Ohio  statute,  the  Foluntary  and  profitable 
Bss^  oeoBpataonf  and  enjoyment  by  a  tenant  in  common  of  the  common 
•state  speates  a  liability  against  him  to  account,  according  to  the  justice 
and  equi^  of  the  case,  to  the  out-tenant,  as  for  his  share  of  the  rents 
and  prcAts  received  by  the  former.    And  if  the  occupying  tenant  uses 
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ftad  enjoyw  the  proAUible  pooeMbii  of  Uiidb  beloiigmg  to  llie 
Mtoto  for  the  parpoie  of  pasturing  his  cattle,  it  will  be  bo  defense  to  an 
action  to  aoooont  that  he  had  soffioient  pasturage  of  his  own  for  his  cat- 
tle»  and  did  not  need  said  land  for  that  purpose.     WeM  r.  Wqfer^  652. 

i.  Tbvabt  IK  Ck>MMON  HOT  LiABLB  FOB  Imtkbbst  whxn.  —  Where  no  demand 
is  made  npon  the  occupying  tenant  in  common,  either  for  possession  of 
the  common  estoto  or  for  the  Talne  of  the  use  thereof,  before  the  com- 
nencement  of  an  action  against  him  by  his  co-tenant  to  recover  for  the 
use,  he  is  not  liable  to  account  for  interest  upon  the  amount  found  dae 
to  his  co-tonant  for  such  use.     Id,  I 

C  AocxnrNTiMo  bstwssn  Tenants  in  ComioN.  —  As  between  tenants  in 
common  of  an  opened  and  developed  slate  quarry,  the  compensation 
which  the  tonaut  out  of  possession  is  entitled  to  receive  from  the 
tenant  in  possession  taking  out  slate  is  to  be  measured  by  the  market 
value  of  the  slate  in  place,  or  in  a  stete  of  nature;  this  being  the  value 
of  the  royalty  or  slate-leave  which  can  be  obtained  for  the  privilege  of 
removing  and  manufaetoring  the  slate  under  the  oircumiitanoes  of  the 
Ajppeal  ^ Fukner,  662. 


COUNTIBS. 

t.  Aor  SuBMiTTiNO  TO  VoTE  OF  Pboflb  QuBsnotf  OF  Cbbatbon  ov  New 
CouNTT  u  CoNSTrruTiONAL.  —  An  act  which  provides  for  the  formation 
of  a  new  county  out  of  a  part  of  another  county,  upon  the  assent  of  two 
thirds  of  the  qualified  electors  of  the  propoeed  new  oounty  voting  al  an 
election  to  be  held  for  that  purpcae  at  a  time  fixed  in  the  aot^  ia  con- 
stitutional, and  is  not  a  delegation  of  legislative  authority.  Fwpk  es  rd, 
T.  MeFadden,  66. 

t.  LBOisLATiTitB  HAS  PowER  TO  PASS  Ck>MDiTioNAL  Statutb,  and  to  make  ito 
taking  efiect  depend  upon  some  subsequent  eveut,  and  it  may  also  pro- 
vide within  what  time  an  act  must  be  done,  if  done  at  all.  Making  cer- 
tain provisions  of  an  act  to  depend  upon  the  vote  of  the  people  of  a 
oounty  does  not  delegate  to  the  people  the  power  to  pass  or  repeal  the 
act,  which  is  a  valid  stetute  from  the  time  of  ito  passage  and  approval, 
and  where  the  legislature  itoelf  provides  that  if  the  provisions  of  the  act 
be  not  accepted  within  the  period  named  therein,  they  shall  not  be  there- 
after carried  into  efifect.    Id, 

t,  OouNTT  IB  NOT  CoEFo&ATiON  FOB  lioNioiPAL  PusPOSES  witliitt  the  mean- 
ing of  section  6  of  article  11  of  the  constitution  of  California,  whioh  pro- 
vides that  corporations  for  municipal  purposes  shall  not  be  created  by 
ipeoial  laws.  Counties,  so  far  as  they  are  to  be  regarded  as  corporations 
at  all,  are  political  corporations.    Id, 

4.  Whethee  Gbnebai*  Law  can  be  Made  Apfuoablb  is  Qobbtion  or 
Faot.  — Whether  or  not  a  general  law  can  be  made  i^plicable  depends 
upon  questions  of  fact,  of  which  the  legislatore  is  the  exclusive  judge, 
l^e  policy  of  creating  a  new  oounty  is  one  to  be  determined  by  the 
legislature  in  each  instance  when  the  proposition  to  do  so  is  mads^  and 
if  the  determination  be  favorable,  then  the  legislators  alone  must  fix  and 
determine  the  boundaries  of  such  new  county.    Id* 

§k  Power  of  Legislature  to  Organize  New  Countt  bt  Spboial  Act.  — 
The  legislature  has  power  to  organise  a  new  county  by  ^edal  aot^  and 
amy  make  all  special  provisions  that  are  inoident  to  its  eompleto  orgsn- 
isatioD,  and  that  do  not  extend  in  their  operation  beyond  the  time  when 
the  organisation  shall  become  complete  and  subjeet  to  the  operatico  of 
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gmieral  laws;  and  H  may  dasdfy  every  new  c<mnty  as  H  fi  orgMdndi 
Aoooffding  to  the  beet  information  at  its  eovninand,  until  snoh  time  as  it 
eanlall  into  the  line  of  claseiflotftion'pre^dribed  by  the  gmewJ  law. 
Whether  special  provisions  which  do  not  affect  the  validity  of  the  whole 
act  are  constitutional  or  not  will  not  be  considered  when  the  question 
under  consideration  relates  only  to  the  validity  of  the  act  as  a  whole.  Id. 
t,  OoNSTrrnTioNAi.rnr  ot  Act  vor  Oroakization  of  Oraros  Courtt.  — The 
act  for  the  organisation  of  the  county  of  Orange  is  not^  as  a  whole,  or  in 
any  matter  that  affects  its  general  scope  and  purpose,  in  oonflict  with 
the  constitution.    Id, 

COVENANTS. 

1.  CovBRART  or  Warrartt,  Public  Easbmbrt  wubr  rot  a  Bbbaoh  of.  — 
The  fact  that  part  of  the  land  conveyed  with  a  covenant  of  warranty 
was»  at  the  time  of  the  conveyance,  a  h^^hway,  and  nsed  as  snchy  ia 
not  a  breach  of  snch  covenant,  because  the  grantee  is  presumed  to  have 
known  of  the  existence  of  the  public  easement,  and  to  have  purohased 
upon  a  consideration  in  reference  to  the  situation  in  that  respect.  Hffmea 
V.  EtU^,  421. 

8.  GoYBNART  OF  Warrartt,  Pobuo  Eabbmbrt  whbr  A  Brbach  OF.  —  The 
earistenoe  of  a  public  easement,  such  as  a  right  of  way  for  a  public 
street,  when  Vhe  grantee,  has  no  notice  of  the  right  to  snch  easement, 
and  there  was  no  indication  of  a  highway  or  street  oni  the  proper^  al 
the  time  of  his  purchase,  is  a  breach  of  a  covenant  of  warranty.    Idt 

CREDITORS'  BILLS. 

Crbditob's  Bill,  What  Subject  to. — Widow's  Rigbt  to  bavb  Dowbr 
Assign BD  to  Hbr  may  be  subjected  to  the  payment  of  her  debts  by  a 
proceeding  in  equity,  by  which  a  receiver  may  be  appointed  with  au- 
thority to  proceed  in  her  name  to  have  such  dower  assigned  to  her,  and 
to  receive  the  rents  and  profits  thereof.     McMahon  v.  Oraif,  208. 

CRIMINAL  LAW. 

1.  Joxrdbb  of  Sbvbral  Distirct  Misdbhbarors  ir  thb  Saxb  Irdictmbrt 
is  not  a  cause  for  the  reversal  of  the  judgment,  where  there  b  a  general 
verdict,  and  the  sentence  is  single,  and  is  appropriate  to  either  of  the 
counts  upon  which  the  conviction  was  had.     People  v.  Bttdd^  460. 

t.  Jury  ard  Jurors— Right  or  Trial  by  Jury. — In  prosecutions  for 
felony,  where  a  plea  of  not  guilty  is  entered,  the  right  to  a  Jury  trial 
cannot  be  waived,  so  as  to  confer  jurisdiction  to  try,  convict,  and  sen- 
tence defendant  without  the  intervention  of  a  jury,  under  constitutional 
and  statutory  provisiois  guaranteeing  and  declaring  inviolable  the  right 
of  trial  by  jury  as  provided  for  at  common  law.     Harrit  v.  People,  153. 

Sw  Jury  aro  JvRdRs— Right  of  Trial  by  Jury— Furctiors  of  Court  arb 
JuBY.— A  jury  being  the  only  legally  constituted  tribunal  for  the  trial 
of  an  indictment  for  felony,  the  court  is  not  such  tribunal,  and  in  the 
absence  of  the  jury  the  judge  has  no  jurisdiction  to  sit  as  a  substitute 
lor  it,  and  perform  its  functions,  and  if  he  attempts  to  do  so  his  acts  are 
void.    Id, 

4.  JVBY  ARD  JVBOBB.  —  RiOUT  OF  TrIAL  BY  JlTBY  MAY  BB  WaIYBD  by  a 

plea  of  guilty,  but  such  waiver  cannot  confer  jnrisdiotioii  ufon  a  trilMih 
■al  which  has  no  such  jurisdiction  by  law.    Id, 
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•?  Covmnov  ot  Assaolt  amd  Battbet  amowiii  to  an  aoqnittal  -of  a 
ohai^ge  of  MSMilt  to  do  graftt  bodily  harm.    PwfU  t.  PwrU  304. 

C  FUiOmovi  Assault —  Brifinrcs.  — On  the  trial  of  »  oba<go  of  foloauwi 
aaaanlt^  oTidoooa  of  the  partioaUn  of  a  previoas  affiray  with  anothar,  at 
irhieh  defendant  waa  not  preeent»  and  not  forming  part  of  the  aflxay 
with  whioh  ha  ia  eharged,  ia  inadmiaaibla.    Ai. 

7.  Amaolt  wmr  a.  Dbablt  Wsapok  oannot  be  Joatified  whan  the  party 
aaaanlted  is  not  near  or  threatening  the  party  committing  the  aaiaalt^  Id. 

C  8BLV-DSFBN8B.  — Doctfine  that  homioida  ia  not  joatifiable,  except  in  oaaea 
of  necessity,  may  hare  aome  application  in  other  oaaea  of  willfol  and 
felonious  injnry.    At 

f.  Sblv-dxibhsb.  —  A  violent  attadk  ia  a  anffieient  ezenae  far  going  beyond 
the  mere  neeaositiea  of  aelf -defenae,  and  irb^tlr'tlng  the  aggreaaor  within 
bonnda  not  exceeding  the  prorooation.    Id. 

IOl  SBur-DBmras.  —  The  provoker  of  an  attack  mna  the  riaka  of  aaffering  to 
the  extent  of  the  natural  limita  of  the  provocation  offered,  althoogh  the 
pnniahment  hiflioted  eztenda  beyond  the  neoesaitiea  of  mere  aelf-de- 
fioae.    Id. 

11.  Im  CAflM  ov  SKLV-DSFSNai,  the  jury  oannot  determine  the  atandard  of 
courage,  or  whether  the  party  attadced,  in  what  he  did  in  his  defenae^ 
acted  cowardly,  and  therefore  without  warraut.  There  is  no  qoeation 
of  courage  or  cowardice  in  auch  oaaea.    Peg/pit  t.  LentAm,  S60. 

IS.  lar  Oasis  ov  SiLF-DsniisB  nu  Qvnsnov  to  bb  DmumsD  n^  Did 
the  accnaed,  nndtr  the  oiroumatancea  of  the  aaaault,  as  it  appeared  to 
him,  honestly  believe  that  he  waa  in  danger  of  hia  life,  or  of  great  bodily 
harm,  and  that  it  was  neceaaary  to  do  what  he  did,  in  order  to  protect 
himaelf?  If  so^  he  is  excused,  and  it  can  make  no  difference  whether  ha 
was  a  bold,  strong  man,  used  to  affiays  and  personal  euoounteis,  or  a 
weak,  timid  man,  unacquainted  therewith,  aa  to  the  sufficiency  el  hia 
reason  for  his  action,  if  the  jury  believe  that  he  acted  honestly  in  fear  of 
his  life  or  great  bodily  harm.    Id, 

IS.  Im  Casks  or  Silf-dbjxnsb,  the  physical  and  mental  make-up  ol  the 
aocased,  and  his  experience  in  danger,  are  to  be  considered  aa  bearing 
upon  the  honesty  of  his  alleged  belief  of  personal  danger,  upon  which 
he  baaea  his  right  to  act;  but  in  such  consideration,  the  fisct  that  he  ia 
weak,  timid,  and  cowardly  by  nature  is  to  be  weighed  in  hia  favor,  and 
not  againat  him.    Id, 

14.  RAn—EviDKiOB  OF  Pabtioulak  Unohastb  Aoia.  — In  proeocutiona 
lor  rape,  the  general  character  of  the  proaecutrix  for  chastity  may  be 
Ifl^peached,  but  apecific  acta  of  sexual  intercourse  by  her  with  third  per^ 
soaa  oannot  be  shown,  and  when  she  deniea  the  commission  of  such  acta 
on  oross-examination,  her  auswer  is  conclusive.    People  v.  McLean,  263. 

IA.  SuiGUtt  WAS  A  Grixx  at  the  common  law,  but  it  is  not  a  crime  by  the 
laws  of  the  atate  of  Kew  York,  though  an  attempt  to  oommit  it  ia. 
AifTOip  V.  Family  eie,  Soc,  43a 

DAMAGSa 

■XSMPLABT   DaKAOU  ABI  NOT   RbOOVULABLB  AS   MaTTIB  OV  RiOBT,  bttt 

are  given  to  atamp  the  condemnation  of  the  jury  upon  the  acta  of  da- 
f andlant  becanae  of  their  malicioua  or  oppressive  character*    GoidemHk  v. 
/oy,  923. 
•as  AssAOuri  Oabbxmbs,  18|  Cohtbaois,  4;  OoBroBATio»%  4^  9|  Ldb&abb 

8LAMDBB,  9b  83. 
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■  DECREBS. 
8m  JvDonm. 

DBDIGATIOK. 

L  AmovuatanATXwm  FwDmo  or  Dxdioatiov  of  Stbxr  will  hot  Suppobt 
JuDOiuirr  WHXK.  —  Where  the  ooart  finds  generMUy  in  &Tor  of  the  ded- 
ioatkm  of  a  street  from  the  actB»  facte,  and  mattere  before  specifically 
fonnd,  and  expressly  and  entirely  as  a  conclusion  therefrom,  but  the 
tpectfio  faets  so  fonnd  do  not  support  snch  general  oondnsion,  the  judg- 
ment should  be  reversed.    People  t.  Reed,  22. 

X  MxRS  Marking  of  Stbxbt  on  Unbboordkd  Map  warn  mot  CoNsnTura 
Dndication  wrkn. — The  mere  marking  of  a  street  on  en  unrecorded 
map  of  a  town  or  city  plat  will  not  constitute  a  dedication  of  the  street 
to  the  public  by  the  owner,  if  the  street  is  not  actually  opened,  no  sale 
of  lots  is  made  thereon,  and  the  property  remains  inclosed  and  occupied 
by  substantial  and  permanent  buildings  for  more  than  twenty  years  be- 
fore any  action  is  taken  by  the  municipal  authorities  to  declare  the  street 
dedicated  to  the  use  of  the  public.    Id, 

t.  MAKDia  AND  FiLnro  of  Map  Dbsionatino  Stbsrb  n  onlt  Offer  to 
0BDIOATR  Tbbm.  — The  making  and  filing  of  a  map,  designating  certain 
streets  thereon,,  is  only:  an  ofifer  to  dedicate  snch  streets  to  the  pnblie^ 
and  the  dedication  d«es  not  become  effectual  and  irrevocable  until  the 
same  is  accepted  by  the  pul>Uis^  either  by  user  or  some  formal  act  of  ac- 
ceptance. But  it  is  not  the  mere  making  of  tiie  map,  or  its  delivery  or 
exhibition  to  private  individuaU,  that  oonstitutes  the  offsr  of  dedication 
to  the  public,  but  the  filing  of  it;  and  where  the  right  of  the  public  to 
claim  the  street  rests  upon  the  map  alone,  there  is  no  offiw  to  be  accepted 
until  the  map  is  filed  for  record.    Id, 

4.  OwNXB  OF  Land  xat  Withdraw  Offbr  of  Drdxoation  thrrrof  to  the 
publie  as  a  street  at  any  time  before  his  offer  is  accepted.  The  mere 
making  of  sales  of  lots  with  reference  to  a  map  designating  oertain  sta«ets 
does  not|  therefore,  constitute  an  irrevocable  dedication  to  the  publia 
As  between  him  and  the  public,  his  act  alone  is  not  sufficient  to  consti- 
tute an  irrevocable  dedication.     Id. 

■•  AooEPTANCB  OF  Offrr  OF  DrdicatioVof  Strrxt  mubt  feB  Madr  wiTHnr 
Brasonablr  Tikr.  —The  aeoeptanoe  of  an  offer  of  tho  dedication  of  a 
street  must  be  made  either  ]>y  user  or  by  some  formal  act  of  aooeptanoo 
within  a  reasonable  time.  An  aooeptance  made  mora  than  twenty  yeaia 
•Iter  the  offbr  of  dedication  is  too  late.    Id, 

See  BROPPiLi 

DBBD& 

L  OoNiTRUonoN  —  EviDRNOR  TO  Vart.  —  When  the  bank  of  a  navigable 
stream  is  oalled  for  as  a  boundary  in  a  deed,  the  law  will  presume 
the  grantor's  intention  to  have  been  to  carry  the  line  to  low-water  mark; 
and  when  the  words  of  the  deed  are  clear  and  oonsistent»  and  no  fraud 
or  mistake  is  alleged,  the  intention  of  the  parties  cannot  be  shown  to 
ovenride  their  obvious  meaning.  If,  however,  there  is  anything  in  the 
deed  which  indicates  a  different  intent,  the  question  is  one  of  eonstruo- 
tion  for  the  court;  or  if  there  are  extraneous  facts  or  oironmstances 
which,  if  proved,  would^bear  upon  the  proper  oonstruction,  that  ques- 
tion may,  under  proper  instmotions,  become  one  for  tbo  forj,    Pmhmt 
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&  OoNaTRucTioir  —  Pasol  Stiiikkcb  to  Vary.  —  Wkero  %  deed  odie  for 
luid  "bonnded  and  deaeribed  ftooordiag  to"  a  certain  wnmj^  and 
doee  not  call  for  a  river  ae  abonndary,  bat  doea  call  for  certain  lifwinin 
between  certain  pointa  '^'»^ig"^t4^  by  the  anrveyor  aa  on  the  bank  of  a 
river,  and  whieh.  ezchide  the  land  in  dispn^  pai^l  ovidonee  ia  adnia- 
aible  to  ahow  that  the  river  bank  referred  to  ia  artificial;  that  the  grantee 
bad  notice  before  the  aale  that  the  grantor  reaerved  the  land  in  dispnte, 
and  refuaed  to  ezecnte  a  deed  cxpreaaly  oonveying  it;  that  the  aale  waa 
ezpreaaly  aabject  to  a  aurvey  which  waa  afterwarda  made;  and  that  the 
linea  in  the  deed  were  in  exact  accordance  with  anoh  aurvey.    Id, 

tL  WlTMlSS  —  COMPCTSSIOT  —  EviDXNOA  TO  EXFLAIN  DXBDb  —  In  a  oontTD- 
veray  aa  to  whether  or  not  certain  landa  were  eonveyed  by  deed,  where 
the  plaintiff  daima  nnder  the  grantora  and  the  defendant  under  the 
grantee  in  each  deed,  one  of  the  grantora  who  haa  conveyed  her  intereet 
without  covenant  of  title  ia  competent  to  teatify  aa  to  each  mattera  aa 
are  admiaaible  to  explain  the  deed,  although  the  other  grantora  are  dead, 
and  when  ahe  ia  not  called  againat  their  intereeta,  and  auch  grantee  ia 
alive,  and  competent  to  teatify  aa  to  the  aame  mattera.    Id. 

4-  GoHflTBUcmpv.  —  Where  the  intention  of  the  grantora  clearly  appean 
from  the  face  of  a  deed,  effect  muat  be  given  thereto,  howover  nn« 
uaoal  the  form  of  the  deed,  unleaa  the  repugnani^  in  ita  clauaea  ia  auch 
aa  to  render  the  deed  utterly  void.    Cravens  v.  WkUe,  803. 

i.  SxoBPTiOK  —  CoNSTBUcnoN.  —  Whcre  it  clearly  appeara  to  have  been 
the  intention  of  the  partiea  to  a  deed  to  except  part  of  the  proper^ 
embraced  in  the  general  deacription,  from  ita  operation  effisct  will  be 
given  to  auch  intent^  unleia  the  repugnancy  ia  auch  aa  to  render  the  ex- 
ception void.    Id, 

ii  Quitclaim  —  Bona  Fn»  Pubcbaskb.  —  One  holding  or  daiming  under 
or  through  a  quitclaim  deed  cannot  claim  protection  aa  a  btmaJUe  and  in- 
nocent purchaser.     OarreU  v.  Okriiiopktrp  860. 

7*  QuircLAUi.  — Whxthbk  Dbbd  iis  Quitclaim  or  not  dependa  upon  the 
intent  of  the  partiea  making  it  appearing  from  the  face  of  the  in- 
■trument,  and  the  uae  of  the  word  "  quitclaim "  will  not  reatrict  the 
oonveyance  if  other  language  employed  in  the  inatrument  indicatea  an 
intention  to  convey  the  land  kaeli    Id, 

8ee  Obamtablb  Uu%  1;  Mahmbp  Womhh,  4*1L 

DIVORCK 
See  BviBAVD  and  Wirx,  5-7;  Marbiaoi  Aim  DrroBOL 

DOWER. 

L  OoMTiiioiiiT  Right  or  Dowxb  is  Pbopxbtt  bavino  Subctabtial  abb 
AscKBTAiBABLX  Valub.  —  The  contingent  right  of  a  wife  to  dower  in 
her  huaband'a  landa  at  hia  death  haa  a  positive  and  aubatantial  value 
which  can,  during  hia  life,  be  ascertained  with  reaaonable  certainty  by 
reference  to  tablea  of  mortality  of  recognized  authority^  aided  by  evip 
deuce  aa  to  the  state  of  health  and  constitutional  vigor  of  the  wife  and 
her  husband.     Mcmdel  v.  McClave,  827. 

&  Wub's  CoimNGBNT  Right  or  Dowbb  xb  hbk  Husband's  Labbs,  Ex- 
TBNT  or.  —  Where  a  wife  joins  with  her  husband  in  a  mortgage  of  hia 
landa  to  aecure  hia  debt,  auch  releaae  of  her  right  of  dower  murea  only 
to  the  benefit  of  the  mortgagee  and  his  priviea,  but  doea  not  inure  to  the 


L. 


Imdkz.  969 

'  liadH  ol  iibM^flBl  ertditort  of  her  bntband;  u&d  if  a  Ja^eiil  tale  cl 
the  premlaM  be  nede  wider  Jvdgmeiite  fai  tlieDt  ftitor,  tAi#  %ill  be  eoti- 
«led  to  bftTe.tiM  nOns  of  ber  eentkig— t  i|fl^  of  dowor  in  tbe  entire 
pf  oeeedi  <noerteined, -and  to  bare  the  moe  peid  to  her  out  of  the  bel* 
mee  left  after  payment  ef  the  mortgage  debt,  before  any  part  of  mob 
balanoe  ean  be  applied  to  tiie  payment  of  their  jadgmenti.    U, 

DURESS. 

L  Fatmbnt  sr  a  Wm  n  mot  VoLuirrABT  whxh  Oouum  sr  a  Tbrbat 
H^i  Mhenriae  ber  bneband  will  be  arretted  and  impritohed,  and  the 
may  therefore  reoorer  the  amount  the  paid.  AdamB  t«  Inkig  NaL  Bamk^ 
447. 

t.  BuBias  VOL  MnriA— THBXATt  ov  Lawful  Abrwt.  —  In  relation  to  hus- 
band and  wife,  parent  and  ehild,  each  may  avoid  a  oontraet  indnoed  and 
obtained  by  threats  of  the  imprisonment  of  the  other;  and  it  is  of  no 
eonseqnenoe  whether  the  threat  is  of  lawful  or  unlawful  unprisonment 
The  principle  which  underlies  all  thii  class  of  oases  is,  that  whenerer  a 
*  party  is  so  situated  as  to  exercise  a  oontrolUng  influence  over  the  con- 
dnct  and  interest  of  another,  oontraots  thus  made  will  be  set  aside.    Id. 

EASBMSNTS. 

BamnMT,  OonFiiuiro  SuBinssioir  to.  ~  Air  Oprb  to  Pat  Flairtiit 
nn  Dakaom  cansed  by  the  retention  of  a  wall  in  its  preeent  sHe  wiH 
not  dnfeat  bis  right  to  remove  such  wall  if  it  is  on  bis  land.  One  cannot 
be  eompoUed  to  sell  his  land,  nor  to  grant  an  eaaement  thtftin.  Hodg' 
MIS  To  M^unk^ftot^  168. 

See  OoTBiAnTi^  1,  8. 

KLBVATORS  OF  GRAIN. 
See  CoHflTiTunoMAL  Law. 

EMINENT   DOMAIN. 
See  Railroad  GoicrAtfUH^  lA. 

IMFLOTER  AND  EMFLOTSI. 
SeeHAsm  avd  SBnTAxr. 

EQUIT7. 

L  EQDiTAniB  *BBUBr  will  vot  Always  si  OmAimD  asa  matltr  of  eonne 
when  the  law  side  of  the  court  is  open  for  legal  redrees.  The  eactent  of 
the  injury*  ito  eharaoter,  the  comparattve  value  of  the  property  aflbcted* 
and  other  eoosiderations  which  may  preeent  themselvee  under  various 
cironmsfeneei,  on^t  to  be  weighed,  and  relief  afforded  or  withheld*  ae 
eftti^  and  good  oonsoienee  require.     Twmer  v.  Harit,  249. 

%  T^A^i— M^  ..  OiTB  HAvnra  thx  Fbivilios  of  Rxnnumio  FnopnnT  to  a 
PlMOV  ov  Whom  Hi  PuBOHAan>  It,  and  of  thereupon  receiving  back 
Hie  purehase  price,  is  not  guilty  of  laches  in  delaying  its  retam  when 
he  was  advised  by  euch  person  not  to  make  such  retanit  and  thai  the 
ffsfsr^  was  good  and  would  ultimately  advance  in  the  mailDel  Jokm^ 
ttm  T.  TroA^  891 
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%  Pmr  TBATno  iob  Gaiioillatiov  «(  a  oavmymtM 

8m  HmoAiis  AMP  Wnr%  %  a 

IQUITABLB  OONVBBSI0N. 
6MWiLU^4-a. 

BSXOPPELb 

Wmmt  ov  Pbitatb  Jmdiwwoal  io  Ckmrn  Opnmra  ov  Baamt  taowir  «i 
Map.  —The  right  of  priTatemdiyidoAli*  who  ha^e  puohaaed  prop«rlf 
•Q  the  fftiih  of  A  map  deugnating  ttreets  therein,  to  compel  the  opmiivg 
of  the  streete,  depend*  solely  upon  the  gronnd  of  estoppel,  resHng  vpm 
the  representations  whereby  they  hare  been  induced  to  pnrcbaoe  en  tlie 
faith  of  the  implied  statement  that  the  designated  streets  were  to  be  and 
remain  open  for  public  ose.  Purchasers  who  show  that  they  acted  en 
such  representations  may  compel  the  opening  of  the  streets,  but  if  they 
do  not|  the  public  have  ho  ground  of  complaint,  where  no  offiur  of  dsdi- 
eatioii  has  been  made  by  the  owner.    PeopU  y.  Beed^  22L 

See  OoRPOKATiOHi^  8;  Jvdomsntb,  1-5;  Railroad  GonPAiai^  14^  Iti 

EVIDENOB. 

L  JuKT  Mm  JvBm— RiOBT  TO  Vrsw  Prkkissb.  —Testimony  d  tocsBties 
can  genersUy  be  better  understood  hy  views  and  obeeif  alien  than  by 
word  d  mouth,  and  changes  can  just  as  well  be  explained  after  audi 
Tiew;  therefore,  the  jury  are  generally  entitled  to  view  premises,  when 
an  injury  is  receired,  or  to  use  photographs  thereof  produced  in  end- 
deuoe.    Btdeil  t.  Berke^,  870. 

IL  Jin>iaiAL  Nonoi  will  hot  bb  Takkh  of  thb  Statutm  op  Avonaa 
Statr.  Its  common  law  will  be  presumed  to  be  the  same  as  that  of  this 
state;  and  whether  a  contract  made  in  another  state  is  Totd  by  its  laws 
will  be  determined  according  to  the  common  law  of  this  state,  in  tiie  ab» 
eence  of  cTidence  that  a  diffisrent  law  prevails  in  the  former  state.  Ar- 
weg  T.  iferrOi;  189. 

IL  Dmlabatiohs  as  Rbb  Onrr  jl  —  Bedaratiotts  of  a  boy  as  to  how  be  re- 
ceived an  injury,  given  in  response  to  the  question  of  ''what  was  the 
matter,**  after  he  had  been  injured  by  a  street-car,  and  had  got  vp  and 
walked  to  the  sidewalk  and  sat  down,  are  inadmissible  as  part  of  the  rm 
geaUB.    (^tieago  eie.  B'fCa.Y.  Becker,  li4. 

i,  Dbolabattohs  as  Rn  Obstjl  —  Declarations  not  made  at  the  time  of  the 
aooidenti  which  do  not  explain  nor  charactoriae  the  manner  in  iriiich 
the  accident  occurred,  are  not  concurrent  with  the  injury,  nor  uttered 
oontemporaneously  with  it  so  as  to  be  regarded  as  part  of  the  prindpsl 
transaction,  are  not  admissible  as  part  of  the  ret  geaim.    fd» 

8.  Dbclavations  as  Rbs  Gistjl  —  When  the  declaration  is  a  verbal  act, 
illustrating,  explaining,  or  interpreting  other  parts  of  the  trsnssction 
of  which  it  is  itself  a  part,  it  is  admissible  as  part  of  the  rw  getta;  bat 
when  it  is  merely  a  history,  or  part  of  a  history,  of  a  eonpleted  past 
affikir,  it  is  inadmissible.    Id, 

8.  Rn  Onrr JL  —  DiCLARAnoH  Mai»k  bt  ah  Ihjvbsd  pAanwoBB  immedi- 
ately after  the  trsin  passed^  from  which  he  jumped,  and  while  he  ley  oss 
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Uw pUtfcm  wlidM  htftll,  is admiiribb'M ptrl if  Hkmrm) 
if*wiilg  RJLOiKY,  Lffcfim^  701. 

8m  QmaamxomAL  Law,  10b  1S|  OoiinncrT»  7|  IfAnn  ab»  ftnnrAVi^ 

BKBCUnON& 

L  Whav  Suajiff  ia— Widow's  BiaHT  io  hatb  Dowm 
Imt  out  of  the  loads  of  her  decaosed  hosband  k  not  sabjook  to 
tioa  ot  lav.    McMakon  ▼.  (7rcy,  202. 

IL  VAUDirr  OF  LsvT.  —  A  levy  made  in  sight  or  within  potential  oontrol  of 
the  foode  is  valid  only  when  followed  by  possession  within  a  gessonaWe 
timsw    /)iaPM  T.  IfJUte  i9et0lNtr  JfoeftlNi  Ob.,  688. 

IL  LsvT  OF,  wHxir  ▲  Trsbpass.— The  interest  of  an  SKOontion  debtor  in 
goods  bailed  or  demised  by  him  may  be  seised  and  sold,  but  a  lery  upon 
the  goods  in  the  possession  of  the  bailee  is  each  a  distnrbanoe  of  his  pes* 
session  as  oonstitntes  a  trespass,  whether  the  goods  were  aotuaUy  taken 
or  not.    Id. 

4b  PossBBXOM  Nnci88AiiT  TO  yLAXSTAa  TusPAis  FOB  Lbft.— In  order 
to  maintain  trespass  for  a  levy  on  goods  in  the  possession  of  a  bailee^ 
it  is  neoessary  that  the  plaintiff  be  in  aotoal  possession  of  the  goods^ 
er  have  the  right  of  possession,  at  the  time  of  the  trespass,  bat  after 
the  sale  of  the  goods  the  action  may  be  maintained  npon  a  reversionary 
or  oonditional  right  of  posseasion.    Id. 

IL  OFFKnin's  Bioht  to  Altib  his  Livir  avd  Ritubii.  — An  offioer»  after 
having  levied  npon  goods,  npon  olaim  being  made  to  them  by  a  stranger, 
may  either  abandon  the  levy  or  reetriot  it  to  the  defendant's  interest^ 
and  he  may  alter  his  levy  and  retnm  aooordingly,  provided  the  Utter  is 
appropriate  in  form  and  snfficient  in  law.    Id, 

C  Omonn's  COmtbol  ovxn  his  Rktubm  lasts  as  long  as  the  writ  remains 
in  his  hands;  bat  the  effMt  of  delaying  the  retnm  until  after  the  ro- 
tnm  day  is  to  destroy  the  preenmption  to  whioh  it  is  ordinarily  entitled 
in  the  officer's  favor.   Id. 

1.  8xxitFTi0M&— Salk  of  Exxscpt  PBomnr  is  void,  and  those  partici- 
pating therein  are  trespassers.    CovUie  v.  BenUeif,  812. 

C  LumLnT  of  IifonfMiFuo  Ofiiobb  for  Faxlubb  to  Lsvt  oa  Sxxmiy 
PnoraRTT.  —  An  officer,  althongh  indemnified,  is  not  bound  to  levy, 
if  in  good  faith  he  believee  the  property  exempt,  or  that  the  levy  would 
be  illegal    Id. 

f.  LxABiLiTT  OF  OmoB9  FOB  Failubb  TO  Lbvt.  —  The  defense  that  there 
was  no  property  to  be  found  liable  to  seizure  belonging  to  the  judgment 
debtor  named  in  the  execution  is  always  open  to  the  officer,  whether 
indemnified  or  not,  and  is  a  good  defense  in  an  action  for  refusal  to  levy. 
Id. 

IOl  BznfPnoNs  —  Who  mat  Claik.  —  Where  partners  each  claim  the  statu- 
exemption  in  a  stock  of  goods,  and  it  is  shown  that  one  of  them  is  a  car- 
penter, and  works  more  or  less  at  his  trade  as  such,  counsel  have  a  right 
to  go  to  the  Jury  on  the  theory  that  his  principal  business  is  that  of  a 
carpenter,  and  that  therefore  he  is  not  entitled  to  any  exemption  in  the 
stock  of  goods.    Id. 

11«  LlABXUTT  OF  JODGMBMT  CBBDROB  FOB  AOTB  OF  OffIOVB  DI  SbIAEHO  Ex- 

BMFT  Pbofbbtt.— Where  an  officer,  without  specific  directions,  and 
without  requiring  indemnity,  attadhee  property,  and,  proceeding  upon 
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Mi  dM«l  rmfmuSbOkij,  alime  mIU  it  nodtt  mLmnHtm^  ihmt^fuk^ 
■t  tiM  tim«  of  mIo  it  ohinitd  m  ««itip4^  th*  JvdgoMBl  ondHbm,  Wag 
Vtmmt  Mid  JMttW:  M«Mitiag  #Mhiiirtng,cMy,bid  At  tto^O^  «r4ik» 
tiM  BftoiMj  derived  from  it  withoat  indoning  the  rorrontnii  •!  Uw  oA- 
cer's  Mtioiiy  or  nakiiig  hioiaelf  nsponsibU  thoiofor  to  him.  HmmeUY* 
ITaOtr,  09. 

B.  Omom'te  Biosr  to  RiooTnt  or  FLAXirrnrr  wHxir  ComnuMD  10  Pat 
Daiuoh  M«  UMAOtHoluiaD  AoffiL  — Tho  indemnity  to  wUflh  aeOecr 
ll  entitled,  wlien  there  ie  any  reeaonaUe  doabt  ae  to  the  ewnmhip  of 
ntteehed  goodi,  may  indado  damagei,  ooete,  and  other  l^gal  eipeaeei^ 
inelvdiiig  ooaneel  fees,  and  if  the  offioer  neither  demanda  indemnity  noK 
"atka  ipeeifio  direetiotts,  but  amamea  the  zeapooaibility  of  azeonting  hk 
prooem  in  his  own  way,  he  oannot  reqnh«  indemnify  when,  anhaa^ueatly 
to  hia  notion,  a  ooatroTeray  ariaea,  erea  if  he  ia  anooeeihd  in  tiieocmtro* 
reray.    Id, 

111  Av  AxxiB  CAFiia  Ai>  SATDVACEBNiHm  ought  not  to  iane  to  laimpdaon  f 
Judgment  debtor  for  the  tame  caaee  for  which  he  haa  been  impriaoued 
nnder  an  original  eapkui  ad  sati^adendmn^  and  from  wliioh  impriaen- 
ment  he  bee  been  daly  dtacharged  on  kabeiu  earpmi,  on  the  groandtiiat 
it  iaaned  in  a  case  not  involviiig  a  tort    People  v,  HeaJty^  90. 

8ee  CnaDrroius'  Bills;  ExiounoxB;  RucAiVDBBa,  ft. 

EXECUTORS  AKD  ADMIKISTRATORS. 

L  LansM  of  Admimbtbatioji  zx>  mot  Bacxnu  Void  oh  ibx  Sonaaiirainr 
DXBOOVBBT  AHD  Admisbion  TO  Pkobatb  ov  A  WiLL.  Until  attch  let- 
tera  are  reroked,  all  penona  acting  in  good  laith  are  protected  in  deal- 
ing with  the  adnuniatrator.    SehltUer  r,  Bowerjf  809.  Bemk,  4Ai. 

%  Thb  BivrBRKMOB  EKrwaaM  ah  ExacoTOR  ahj»  a  Tru8tbs  n»  that  the  dn- 
tiee  of  the  former  pertain  to  the  office,  and  thoee  of  the  Utter  to  the 
penon.  When  a  diaoretionary  power  of  sale  ia  giren  to  an  exeentor,  or 
^en,  in  the  aense  aa  applied  to  troati,  the  datiea  impoaed  are  aotive,  the 
ezeentors  will  be  deemed  tmateea,  and  snch  powera  oannot  be  exeonted 
by  an  adminiatrator  with  a  will  annexed.    Qrtenkmd  ▼•  WaddeU,  400l 

IL  Whsub  Lakds  abb  Dbvubd  to  Exboutobb  with  Fuwbb  or  Salb,  thb 
RBaiOHATioii  ov  Omb  of  Thbm  as  TnuvRB,  and  the  appointment  of  an- 
other aa  tmatee  in  hia  place,  doea  not  relie?e  the  former  from  ezecntion 
of  the  tmat  which  waa  dcTolred  on  him  in  virtae  of  hia  office  of  exeen- 
tor. While  an  executor  remaina  in  hia  relation  aa  anoh,  the  coort  cannot 
appoint  a  tmatee  to  anperaede  him  in  the  exereiie  of  hia  f  nnctiooa  of  ex- 
eentor.   Id 

4.  SUSFBNSIOK  OF  P0WBB8  OF  ADlONiaTBATOR  DOBS  MOT  SUSPBMD  EUMMIMO 

OF  Statutb.  — The  fact  that  the  powera  of  an  adminiatrator  whoee  doty 
it  waa  to  canae  an  order  of  aale  to  be  iaaned  were  anapended  for  a  part  of 
the  time  cannot  h&ye  the  effact  of  anapending  the  nmning  of  the  atatate 
limiting  the  time  within  wliich  anch  order  can  be  iaaned.  Dorhnd  w. 
Hameont  44. 
ft.  Liabilitt  of  Surbtibb  om  Bond  of  Exboutor  Who  has  bxbm  Rekovbd. 
—  An  adminiatrator  appointed  to  fill  the  place  of  an  executor  who  haa 
been  remored  ia  entitled  to  receive  from  the  latter  hia  indebtedneaa  to 
the  eatate  on  account  of  aaaeta  reoeiv^ed  by  him,  and  conTorted  to  hia 
awn  nae,  and  may  maintain  an  action  npon  the  admiaiatntion  bond  of 
the  former  exeontor  and  hia  anretiee  to  reoover  the  aanM.    He  ia  the  aae* 
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In  iba  troal  of  Ui  pradMeMor,  ud  b  dollMdwHIian  ibariMMi 
•  «f  tht  Mtete  Im»  »  •ppoiatod  to  ftdioinkftM.  JM«*  v.  ITIh^  MA  ^  ^ 
%  hUMSMJTr  ov  Soxnm  oh  Bziootor's  Bovd  vo»  AMnt  Pbstiovilt 
OoMYMsaxD  BT  Hm. -i- Where  an  ezeoator,  aifter  hftving  eolleeted  end 
eonverted  to  hie  own  nsa  all  the  Meete  of  the  eataieb  givea  a  new  bond* 
the  enretiee  thereon  will  be  liable  for  all  the  aiaefei  ao  coUactad  and  oon- 
▼artad  by  him.    Id, 

8aa  BAim  akd  Bavkdhi,  %  H 

EXEMPTIONS. 

PABTirsBSinp  Pbofbett.  —  All  tooU,  apparatna»  and  booka  betoigfaig  ta  aaj 
trade  or  profession  owned  by  persons  not  oonstitnents  of  a  family,  and 
oonstitnting  partnership  property,  are  exempt  from  attachment  and  eze- 
entaon  against  either  of  the  partners,  nnder  artiole  88S7  of  tiia  Rerised 
Statataa  of  Taxaa.     St.  Lwi»  Type  Foundry  w.  InUmalkmal €tc.  C».,87a 

See  BzxcnnoHS,  7-12. 

FILING  PAPERS. 
See  Offiox  anp  OFFXcnau^  C 

FIXTURES. 

L  Chabactsb  or  pBoriETr,  as  Real  oe  PxBaoirAii,  may  be  fixed  by  con- 

tract  with  the  owner  of  the  real  estate  when  the  artide  is  plaoed  ia  po- 
aittoa»  bnt  snch  contract  cannot  affeot  the  righta  of  a  mortgsgae^  or  aa 
innooent  purchaser  without  notice.  Hopewell  MUU  t.  TamUom  Savkige 
Ami;  236. 

IL  CHAmAOTBR  OF  PBorBBTT,  HOW  Dbtbrmxhsd.  *-  Exoept  in  oaaea  where 
a  oontract  determines  the  question,  a  machine  placed  in  a  building 
ia  found  to  be  real  estate  or  personal  proper^  from  the  external 
indications  arising  from  the  intention  implied  and  manifested  by  the 
party  so  placing  it,  and  which  show  whether  or  not  it  belongs  to  the 
building  as  an  article  designated  to  become  part  of  it^  and  to  be  need 
with  it  to  promote  the  object  for  wliich  it  waa  erected,  or  to  whioh  it 
haa  been  adapted  and  devoted.    Id. 

S.  What  arx,  on  Mobtoaokd  Pbopkbtt.  —  WhateYeriaplacedinabnild* 
faig  anbject  to.  a  mortgage,  by  a  mortgagor,  or  those  daimiug  nnder  him* 
la  carry  out  the  purpose  for  which  it  was  erected,  and  permanently  to 
inerease  its  Talue  for  occupation  or  use,  although  it  may  be  remoTod 
without  injury  to  itself  or  the  building,  become  part  of  the  realty.  Id, 

4.  Oh  MoBTQAOxb  Pbopsktt,  What  a&s.  » Ueairy  machinery,  procured 
for  use  in  manufacturing  cotton  cloth,  and  plaoed  in  a  mortgaged 
ootton-mill,  with  much  to  indicate  that,  while  there  were  changes  in 
tiia  kind  of  goods  manufactured,  the  machinery  was  not  of  a  kind  in- 
tended to  be  moved  from  place  to  plaoe^  bnt  to  be  pnt  in  position,  and 
there  used  with  the  building  until  worn  oat|  or  nntil,  from  some  nnfora- 
aeen  causey  the  real  estate  should  be  changed,  and  put  to  a  different  use, 
and  attached  to  the  building  by  being  fastened  to  the  floor,  and  oon- 
Bacted  with  the  motive  power,  with  a  view  to  permanence^ 
fixture^  and  tracer  will  not  lie  for  its  oonveraion.    Idm 

fORCIBLE  ENTRY  AND  UNLAWFUL  DSTAIHSL 
Saa  Lahdlord  ahd  Txhant,  t. 
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IRAUDi. 

L  Iv  A0noiri((«FkAiF9ASBl)ionT,  PiJkninfrinnr  AuJMBll^ 

■titttting  the  fnndt  tad  wIm»#  ftJm  r^pr— ntatiwn  are  relied  npom  Hie 
■eiifitiil  theft  tfaej  ralete  to  eome  meteriel  exietiiig  leot,  end  not  to  the 
fetoM  mtentioa  ol  defendant^  whieh  he  iney  or  iney  not  parfonn.  Pee- 
]rf»  ▼•  Bmlt^  90. 

IL  FvBOHjLBB  OH  Cbkdtt.  —  Reproseiitetioiie  of  e  porohiser  of  goods  ob 
orediti  that  he  will  pay  the  Talne  of  the  goode»  ie  siiiiplj  e  pronuee  to 
pay  at  the  expiratiam  of  the  oredit»  and  hie  snbeeqneat  inability  to  di»> 
oharge  hie  obligation  will  not  render  him  liable  to  an  aetun  fat  fraad 
and  deoeit.  The  remedy  ii  in  <utmnp9U  for  the  prioe  and  Talne  of  the 
goods.    Id, 

t.  Obound  ov  Liabilitt  IK  AenoHB  or  Fraud  ahd  Dsobr;  that  rendne 
defei^dant  amenable  to  an  action  in  tort,  rests  npon  the  alBrraation  of 
some  existing  fact  which  the  party  making  it  know%  or  has  good  reason 
to  know,  to  be  false.    I<L 

4b  Falsi  Rbprisxntations. — A  Psomub  to  Pxsvorm  an  act,  though 
accompanied  at  the  time  with  an  intention  not  to  perform,  is  not  ssch  a 
representation  as  is  ground  for  an  action  st  law.  The  party  mnst  eoe 
npon  the  promise.     Id. 

ft.  AonoN  or  Fraud  and  Dxcxit  aoaiust  a  Pubchabxb  ofQoodb  oh  GssDrr 
cannot  be  maintained  simply  on  the  allegation  of  the  fact  that  the  pnr- 
diaser  knew  himself  to  be  insolvent,  and  had  no  reasonable  expectation 
of  paying  for  the  goods  purchased.    Id. 

C  PVBOHASH  OF  QOODS  BT  OHH  WhO  AT  THB    TlMB   IhTHHDS  HOT  TO  PaT 

for  them  ie  such  a  fraud  as  will  enable  the  seller  to  resoind  the  eale^  al* 
though  there  were  no  false  representations  or  pretensee.    Id. 
7.  To  Hold  a  Pubchasss  of  Qoods  on  Cbxdit  liablie  in  an  actionfor  fraad 
and  deceit,  he  mnst  have  been  guilty  of  making  some  pest  or  preeent 
false  representation  of  fact^  or  of  practicing  some  artifice  or  deception. 

See  AosHor,  2;  Absionmxnt  fob  Bbhbftt  of  Gbbditobs,  8-7;  Oobporatioh^ 
6^  8,  9»  14;  Ihsukahgi,  5-7;  Lzmitatiohs,  %  8;  Nbootxabui  Lnmv* 

KBNT8,9. 

FRAUDULENT  OONVBTAKCE& 

L  Boffiohhot  of  Dbliyxet  of  Possbssioh.  —Where  the  pnreheesr  of  a 
farm  at  judicial  sale  takee  possession,  and  afterwards  purchases  the 
personalty  thereon  from  his  vendor,  and  leases  it  to  the  vendor's  wifs, 
who,  with  her  husband,  and  without  removing  the  property,  remaina 
on  the  farm,  the  hueband  being  hired  aa  a  laborer  by  the  Yondee^  it  can- 
not be  ruled,  as  matter  of  law,  that  the  delivery  of  poesession  of  the 
personalty  is  insufficient  as  against  the  vendor's  creditore;  bnt  that 
question,  aa  well  as  the  good  faith  of  the  transaotion«  is  one  for  the 
jury.    Renninger  v.  ^pote,  692. 

%  Suffigibnct  of  Dblivxrt  of  PoflSKsaiOH.  —  A  sale  of  pereonalty  ie  noi 
good  aa  against  the  creditore  of  the  vendor,  unices  poeseesion  is  deliv- 
ered in  accordance  with  the  sale;  but  in  determining  the  kind  of  pce- 
eessien  necessary  to  be  given,  regard  mnst  be  had,  not  only  te  the 
character  of  the  property,  but  also  to  the  nature  of  the  transaction,  posi- 
tion of  the  parties,  and  intended  nse  of  the  property.  No  snch  ehange 
of  possession  as  will  defeat  the  fair  and  honest  objeet  of  the  parties  ie 
required.     Id. 


Indbz.  tm 

%  WmAmnujjatT  TumcmAJUM.  —  Wh«r«  a  debtor,  wHh  Intwl  «»  Mnad  hit 
orediton,  Mlla  hii  property  lo  »  pvmihaaer  with  hnowledge  of  eaeh 
intentb  the  tele  is  Toid,  and  the  title  of  the  purohaeer  worthlen  ae 
againat  the  oreditora  of  the  Teador,  thoogh  he  may  hare  paid  full  vahM^ 
M. 

4i  ^AKOiL  Bttdiciioi  Si  AmuBBiBLB  TO  Show  thai  a  eoiiYeyaiioe  abeohite 
apen  ita  fue  waa  made  apoii  tmsta,  or  that  it  wae  made  to  hinder,  de- 
lay, or  defrand  oreditora.  The  mle  ia  here  implied  where  an  attaohiag 
eveditor  attaoks  an  abeohite  transfer  by  an  inaelTent  attachment  defend 
ant  for  fraad.    ffarrk  w,  Jkmghert^  812. 

onrra 

1.  Td  OmnfRuvB  a  Vaud  (ktr,  there  bmuI  be^  on  the  part  if  the 
donor,  an  intent  to  give  and  a  delivery  of  the  thhig  given  to  or  for  the 
d<mee  in  pnrraanoe  of  eneh  intent,  and,  on  the  part  of  the  donee,  aooept> 
anoe.  The  delivery  may  be  tymbolical  or  aotnaL  In  the  eaae  of  bonda 
and  ehoeeo  in  notion,  the  deliveiy  of  the  inetmment  which  repreients  the 
debt  ia  a  gift  of  the  debt,  if  thia  is  the  intention;  and  where  the  debt  ii 
that  of  the  donee^  the  deliveiy  may  be  accomplished  by  a.  reoeipt  acknowl- 
edging pay  mens.     Beaver  v.  Beaver,  531. 

IL  Thb  Aooeptanoi  or  a  Oirr  may  bb  Ixplibd  where  the  gift  ii  other- 
wise oomplete,  and  is  beneficial  to  the  donee.    Id. 

t.  Vbom  a  Fathcb  to  his  Soh  will  hot  bb  Implied  from  thb  Dbposit 
ni  Bakk  of  moneys  by  the  father  in  the  name  of  the  latter,  of  which 
the  aon  never  had  any  knowledge,  if  the  father  did  not  at  the  time 
of  the  depoeit  make  any  declaration  of  his  intention,  and  he  then  re- 
Oeived  a  pass-book,  the  possession  and  presentation  of  which,  by  the 
nilee  of  tiie  bank,  known  to  the  depositor,  were  made  evidence  of  the 
tight  to  draw  the  deposit,  and  snch  mles  farther  declared  that  no  person 
had  any  right  to  payment  of  any  part  of  the  prindpal  or  interest  with- 
ont  presenting  the  pass-book.    Id. 

4.  Out  bt  Hvsbavd  to  Win,  Chanob  ov  Posssssxoh  to  Sustain.  —  When 
a  hnsband  in  solvent  oircamstances  gives  his  wife  personal  property, 
which  is  at  once  delivered  to  her,  and  the  hnsband  never  resumes  pos- 
session thereof  as  owner,  but  declares  it  to  be  hers,  and  simply  continnee 
to  nse  it  as  he  had  hitherto  done,  and  the  wife  takee  possession  of  the 
property,  and  openly  claims  to  be  the  owner  of  it,  nsing  it  as  a  wife 
ordinarily  does,  and  being  acknowledged  by  all  others  who  nse  it  as  its 
owner,  the  transfer  of  the  property  is  not  invalid  as  against  the  snbee- 
qnent  creditors  of  the  husband,  on  the  gronnd  that  it  was  not  accom- 
panied by  an  immediate  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession.     Morgan  v.  Ball,  34. 

6w  Mkbb  Usk  bt  Husband  ov  Paopbrtt  Givbh  by  Him  to  bib  Wm  when 
he  is  solvent,  which  is  the  same  after  as  before  the  making  of  the  gift, 
will  not  render  the  gift  void  as  to  debts  contracted  by  him  while  ao  using 
it,  if  delivery  of  possession  was  immediately  made  to  the  wife,  and  the 
poesession  has  been  continaous,  and  such  as  is  usual  when  a  gift  of  thia 
sort  is  made  by  a  hnsband  to  a  wife,  and  his  declarations  and  the  acts 
el  others  who  use  the  property  ans  made  and  done  in  open  acknowledg- 
ment of  her  ownership  of  and  control  over  it^  as  distinot  and  diaaged 
from  her  husband  to  her.    IiL 


9W  -  huxa. 

IT .  •  QUARAMTT. 

OmjOLAntr,  Tiuinr atio»  of»  bt  Dbath..  ^  If  t  ni|rtm{0  It  ffv«B  to 

■'i  MMk  mddbtedimi  m  may  afi«rward«  aoonie  fsom  tli#  »!•  of  goodi  bj 

'  'tfM  morligige#  te  a  tiurd  p^raw.  tiui  amaonte  to  a  guanui^  by  tho  laort- 

S^^,  and  is  torminatad  by  hia  death.    For  saoh  gooda  ai  are  aold  after 

'  iSbm  Biort;giigor*a  death,  tho  Bortgega  doaa  noA  oyecata  aa  a  eacwfity* 

JSTyloMl  Y.  JIaUsA,  174. 

HARMLESS  KfifiOR. 
Saa  ArpsAii  ass  BBao%  7»  C 

HOMBSTBAD. 

SoitvnAii,  Dbbd  ov,  sr  HimAND  Aiahb  m  Voo^  4V»  AoqumoB  Ko 
VAUDcnr  VBOM  SuaaaQixaMT  Abamdovmsmt  of  tu  HonnnLUk.  —  A 
deed  of  property  apon  which  there  ia  a  aubeiatiiig  homestead,  whioh  ia 
azeoated  by  the  husband  al<me,  whether  abeolata  or  iateadad  as  a  noii- 
gage,  ia  Yoid,  and  oan  aoqaire  no  Talidity  by  an  abandonment  of  the 
homestead  anbeeqnently  made  by  both  husband  and  wife.  The  aban- 
donment if  tba  homestead  has  no  retroaotiYa  opemtioo.  Olmmm  ▼• 
Spraif,  47. 

HUSBAND  AND  WIF& 

1.  GAMnov  CoHTBAor  WITH  Each  Oruan  by  the  common  Uw  nor  imder  tlis 
atatnte  of  New  York.    Hendrkk»  v.  Isaac*,  524. 

iL  IV  HVBBAMD  AND  Wm  CONTRACT  WITH  EaCH  OtHXB  AS  IF  UnbCAHUBB^ 

A  OouBT  OF  EQurnr  Inquibss  whether  the  contract  waa  fair  and  }ns^ 
and  equitably  ought  to  be  enforced,  and  administara  relief  where  both 
the  contract  and  oiroamstances  require  ik  id, 
%  OouHxa  OF  Bquitt  do  not  Entsbtain  Jurisdiction  tq  Bnfosgb  Msna 
VoLUNTABT  AoRNuaBNTS  not  founded  upon  any  Talnable  conaxderatioap 
either  in  favor  of  the  wife  against  the  husband,  or  in  hia  favor  sgainat 
the  wife}  bnt  if  they  ara  fair  and  Just,  and  have  been  consummated,  a 
aonrt  of  aqni^  will  uphold  the  transaction,  except  as  against  oreditota. 

4i  OONTEACT  NT  A  WiFS  TO    RbPAT    MoNKTN  WhICH   THN    HdBBAVD  AD- 

TANdi  TO  Dkfrat  the  expenses  of  herself  and  their  children  wiH  be 
aoforoed  in  equity,  if  the  husband  had  already  paid  her  a  gross  sum  lor 
azpensas  to  be  applied  in  her  discretion,  and  she  was  also  in  receipt  of 
aa  income  from  a  bequest  Aiade  by  her  husbaud's  father,  which  the  lat* 
tar  directed  her  to  apply  to  the  maintenance  of  herself  and  her  issnsu 
But  her  agreement  to  repay  her  husband  will  not  be  enforced  against 
her  adminiBtrator,  if  it  is  shown  that  in  her  lifetime  she  expended,  in 
the  support  of  herself  and  their  children,  the  entire  income  which  she 
had  received  under  the  will,  and  that  the  debts  ovring  by  her  exceeded 
the  amount  collected  by  her  administrator  for  arrean  of.  inoona  dne 
her  under  her  will  at  the  time  of  her  death.     Id. 

S.  Contracts  for  thn  Foturs  Snparation  of  Htosand  and  Wifi  are 
voifl    (Mttsha  V.  Oahtska,  453. 

C  Contract  bntwnbn  Husrand  and  Wifr  aftbr  thxir  Snparaiidii, 
through  the  intervention  of  a  trustee^  ia  effective  to  bind  the  husband  ta 
contribute  the  sum  therein  provided  for  her  support^  and  it  is  aba 
binding  on  the  wife  and  the  trustee^  that  she  will  accept  dM  paymsnl 
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AMlfMiM  III  fan  mJMaM&ik  if  her  WHMnmam  uA  Mi^port 


Id. 

f.  Tb*  DrroMi  or  a  H:on4n>  amp  Whs  Aff«  Tbit  sats  SmnaD 
IKTO  A  Vaud  AoRnMurv  ov  SsPARATioN,  oT  the  oommiMUm  by  eithar 
•I  them  of  an  aefe  eaUiling  tlie  othttr  to  a  divorce^  doM  aot  avoid  or  an* 
B«l  nich  agreamenti  or  entitle  either  to  be  releaaed  therefroin;  and  the 
ooort  granting  a  decree  erra  if  it  disregarda  the  agreement^  and  makei 
proTiaion  for  the  wife  inooneifitent  therewith.    Id. 

I.  AoxiioT— CoKVBYAiiGB  ST  HusBAHD  AS  Aoxm  10  Wm.  —  Thongh  the 
Blinoia  itatale  empowers  the  wife  to  ooatraot  with  her  hnaband,  and  to 
hold  a  separate  eatata  during  oovertnre,  still  it  has  not  denied  to  eaoh 
all  interest  in  the  property  of  the  other;  the  hnsband  still  has  a  peenni- 
ary  and  relational  interest  in  his  wife's  estate,  and  ii  prohibited  from 
oonveying  property  to  her,  for  whioh  he  is  the  agent  to  aelly  withoat  the 
fnU  knowledge  and  ea[press  oonsent  of  his  pcinoipaL  IV^*  ▼•  Sambam, 
•7. 

See  AoBHOfy  ft}  Dowsr;  Dvbks;  Oifn»  4,  fi  HotovnuBf  Mabbibd 

WOMW. 

IMPROVSMENT& 
See  PuBUO  LAVsi^  % 

IKFANT8  AND  INPAKCnr. 

H  UownAOV  ov  Imfaxt  —  BBPnnKrrAixoii  as  to  Ao&  —  Am  tMom  in 
tort  will  not  lie  agahlst  an  infant  for  frandolsntly  repteaanting  himastf 
to  be  of  fnll  age,  thereby  obtaining  credit^  and  indnsing  plaintiff  to 
eontraet  with  him.    Naak  r.  JmoeU,  .931. 

%  VoBM  ov  Aonov  does  not  determine  the  liability  of  an  hifant»  and  he 
oaanot  be  made  liable  when  tha  oanss  of  aotion  arises  from  soBtrast  In 
an  action,  in  form  es  deUeUk    Id, 

H  MnoR  MAT  Avoid  his  Oomtraot  wrhoot  Puttdio  tbb  QiHm  PASfT  nr 
Statv  Quo  or  returning  the  consideration  received,  if  the  oontiaet  was 
not  lor  neoesaarieti  nor  necessarily  beneficial  to  the  minor.  Dub$  v. 
ffmnirfiy,  99^ 

L  MiJiOB  CoHTBAomio  TO  Work  vob  Ahothhr,  and  that  Pabv  ov  mm 
Waobs  bboulo  mm  Aptubd  to  tbi  Patmxnt  of  a  Debt  Dub  nuuf  us 
Patbb&*8  Bbtat%  may,  by  disaffirming  the  oontracti  and  suing  upon  a 
fiHiiiliim  meruUf  reoover  the  fnll  value  of  services  rendered  by  him,  where 
tt  does  not  appear  that  he  can  receive  any  benefit  from  his  father's  as* 

i^  Nbquobnob  ov  MiHOB^PaBSUKPTiOB. — A  boy  thirteen  yeara  and  four 
montha  old  has  not  attained  an  age  when  sufficient  capacity  to  be  sen- 
sibls  of  danger  and  to  avoid  it  ia  presumed.  Strawbridge  v.  Bnuifindt 
670. 

C  Obdinabt  Carb,  as  Afflibd  to  iMTABTfl^  What  IB.  —In  the  application 

of  the  doctrine  of  contributory  negligence  to  children,  in  actions  by 

them,  or  in  their  behalf,  for  injuries  occasioned  by  the  negligenoe  of 

others,  their  conduct  is  not  to  be  Judged  by  the  same  rule  that  govema 

that  of  adults,  and  while  it  is  their  duty  to  exercise  ordinary  care  to 

avoid  the  injuries  of  which  they  complain,  ordinary  care  for  them  is  that 

degree  of  care  which  children  of  the  same  age^  of  ordinary  cars  and  ptn* 
Am.  0t.  Bmf,,  Vol.  XY.— ea 
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iNJUNonoNa 

L  VomyNB— Jcormni  ovPAMn[|.^TlM«ii]«irfal  maiiilMMaM  «f  a 
pHMtiadly  dMtroying  thr«e  hwidred  aetet  of  agrieoltotol  land,  aad 
wUok  b  a  oontinaing  nuisance  aa  to  tho  aeroral  eomplamanti,  nay  bo 
OBJoinod  and  abated  in  a  mit  in  whiob  tbey  all  Join  in  petition  for  toliol 
Tmrntr  ▼.  Hatri,  248. 

IL  JOOIDIE  OF  PaRTOS.  — iNJUVOnTB  RkUV  MAT  MB  ObABTBD  OgatBOt  ti» 

nnlawfnl  maintenance  of  a  dam,  though  the  oomplainanta  in  the  enit  an 
differently  affeoted,  at  leait  in  degree,  l^  the  aot  oomplainod  ol  Thia 
i»  more  eepecially  trne  when  objection  ia  not  made  hj  apeoial  dtmmttm^ 
and  tiio  partita  proceed  to  a  hearing.    AIL 

IKSAKB  PERSON& 

1.  OomrKAon  mra  a  Luxation  Habitual  Dbovxabi^  or  Prriov  ov  Us- 
■DUXD  Mind,  Madb  aitir  Inquisition  and  confirmation  thoreol^  an 
abeolntely  Yoid,  nntil  by  permiision  of  the  court  he  is  allowed  tp  aamme 
the  control  of  his  property.     Hughes  ▼.  /mms,  386. 

%  OORTRAOn    WITH    LUNATIOB    AND    OtHRR    PsRSONS   OF   UNBOUND    HiND 

Madk  BsroRR  Officb  Found,  bnt  within  the  period  oremaehed  by  the 
finding  of  the  jury,  are  not  utterly  Toid,  althoagh  they  are  preaamed  to 
be  so  until  capacity  to  contract  is  shown  by  satisfaotory  evidence.    Id, 

t  PnoossDiNOS  IN  LuNAor  arb  Prxsumptivi,  but  itot  OomcLOBifm,  Bn- 
»mmm  of  want  of  capacity.     Id, 

1  An  Inquisition  wab  an  Inquiry  Hadb  bt  a  Jury  bbiorb  a  Sbrrhv, 
eoroner,  escheator,  or  other  government  officer,  or  by  commissionato 
especially  appointed,  concerning  any  matter  that  entitled  the  soveieigR 
to  the  possession  of  lands  or  tenements,  goods  or  ohattela,  bj  rsason  of 
eocheat,  forfeiture,  idiocy,  or  the  like.  It  was  a  prooeeding  i&  behalf  ef 
the  publio  represdnted  by  the  king.    Id, 

ft.  An  Inquisition  of  Lunaot  Binds  thb  Wholb  World.    Id, 

ft.  PBnnoNBR  for  an  iNQumnoN  of  Lunacy  n  not  a  Party  trbrrio  ix 
Any  Diffxrbnt  Sbnsb  tban  Any  OrHBR  Pxbiion,  and  is  not  penoa- 
ally  estopped  by  the  findings  of  the  jury,  except  as  all  the  world  is 
estopped.  He  may,  therefore,  show  that  a  deed  made  by  the  alleged 
lunatic  at  any  time  prior  to  the  filing  of  the  petition  was  made  by  him 
while  he  was  of  sound  mind.    Id, 

7.  An  Inquisition  of  Lunacy  cannot  Dbtbbminb  Antthiho^  rzokft  thb 
Status  of  thb  Allbgbd  LuNATia  It  oaonot  settle  any  q[nestion  of 
property,  and  the  finding  by  the  jury  that  a  Innalie  had,  at  the 
title  to  oertain  lands,  is  of  no  force  whatever  as  against 
dor  a  prior  deed.    Id, 

See  PARTNBRonp,  8-ft. 

mSOLVKNOT. 
8m  Bankruptcy  and  Insol* 

IN8TRUCnON& 
8eeTRiAL»  1-lL 


^ 
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INSUIlANGlt 

L  iHfVBBD  MxnfT  u  HsLD  TO  Kmowlidgb  OP  TBI  Opiinimoys  of  hit  oon* 
traot  of  insunnca.  The  fmok  that  he  hM  nerer  teen  hla  policy,  ner  read 
H^  ouinot  help  him,  when  no  adequate  reaaoa  ia  ehown  why  he  oonldnol 
have  teen  it,  had  he  deeired  to  do  aa    Ckao&r  t.  TVader§*  fnt,  Cou,  S7ft. 

tL  Ihsuramoi  ok  Mobtqaobo  Pbopsrtt — EmoT  ov  Forbclosubb. — 
Where  inaorance  it  taken  on  mortgaged  property  with  knowledge  that  the 
Buortgage  is  overdne,  and  throngh  an  aocidental  omieeion  on  the  part  of 
the  agent  the  insnranoe  ii  not  made  payable  to  the  mortgagee,  the  in* 
nred  being  ignorant  of  the  Bngliah  luignage,  and  relying  upon  the 
agenti  the  mere  commencement  of  f  orecloenre  proceedings  will  not  ayoid 
the  policy,  notwithstanding  it  provides  that  it  shall  become  void  if  any 
proceedings  are  taken  to  foreclose  a  lien  upon  the  property.  BuU  t. 
Oldo  Farmen*  Ins,  Co.,  816. 

S.  What  (^onstitutis  Agbnt.  ~  A  party  who  subscribes  his  name  lo 
aa  application  for  insurance  as  agent  of  the  company,  makes  a  state- 
ment of  the  exposures,  and  approves  the  risk  as  agent,  and  after  this  ia 
brought  to  the  notice  of  the  company,  receives  and  delivers  the  policy, 
lifts  the  premium,  and  reports  it,  and  then  collects  assessments,  and 
gives  receipts  recognized  by  the  company,  is  its  agent  in  effecting  the 
insnranoe.    Kiater  ▼.  Lebanon  Mutual  Ins.  Co,,  696. 

4  CoHDinoN  THAT  PBRSON  Procurino  Insuranob  bb  Dbbmbd  Aobht 
OF  Absurbb.  —  A  condition  in  a  policy  of  insurance  that  *'  if  any 
broker,  or  other  person  than  the  assured,  shall  have  procured  this  la- 
anranoa  to  be  taken  by  the  company,  such  broker  or  other  person  shall 
be  considered  the  agent  of  the  assured,  and  not  of  this  company,"  has 
reference  to  parties  operating  on  their  own  account,  or  on  behalf  of  the 
assured,  and  not  to  agents  representing  the  company  in  procuring  in* 
sarance.    Id, 

kk  Fbaitd  or  AoBBT  or  mistake  on  his  part,  within  the  scope  of  the  powara 
giren  him  by  the  insurance  company,  will  not  enable  the  latter  to 
avoid  a  policy  to  the  injury  of  the  assured,  who  innocently  became  a 
party  to  the  contract.    Id, 

C  Fraud  or  Agbnt  dobs  not  Arrsor  Insurbd. — Where  an  insuranoe 
agent  has  fraudulently  cheated  the  insured  into  signing  a  false  war- 
ranty and  paying  the  premium,  and  the  policy  was  issued  upon  the 
false  statements  of  the  agent,  the  false  warranty  thus  procured  will  not 
avoid  the  policy,  nor  is  the  assured  estopped  from  proving  the  fraud,  and 
holding  the  oumpany  to  the  contract.    Id, 

7«  Oohpant  cannot  Rbfttdiatb  thb  Fraud  or  m  Agbnt,  and  thna 
escape  liability  on  a  policy  consummated  thereby,  simply  because  the 
insured  accepted  in  good  faith  the  false  representations  of  the  agent 
without  examination.     Id. 

8.  Insurancb.  — Condition  against  Incrbasb  or  Bnouubrangbs  on  the  ia* 

■nred  property  without  notice  thereof  to  the  company  ia  not  violated  by 
a  change,  but  not  an  increase,  of  encumbrances  known  to  the  oompaay 
at  the  time  the  insurance  was  effected.     /dL 

9.  FoRFBiTURB  OB  PoLiCT  or  Insurancb  incurred  by  taking  additional  ia* 

Burance  contrary  to  the  conditions  of  the  policy  is  not  saved  by  proof 
that  the  agent  had  authority  in  a  certain  manner  to  oonsent  to  t^e  tak- 
ing of  additional  insurance,  and  had  done  so  in  other  cases,  when  it  ia 
Bot  ahowa  that  ha  so  consented  in  plaintiff's  caae»  withia  the  Una  of  kit 
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ftalhority  or  io  the  nuiaer  preMsribad  in  the  poBejr,  or  lluil  hi 
tfuvuMl  to  waire  wijr of  itt  oooditioiis.    OleaoerY,  Tradenf  /m.  Cbi»  S7S. 

101  WAiTBt  OF  FoJirirrvKBi  —A  forfeituro  of  a  policy  by  taking  additional 
iuoraiioe  in  violation  of  its  oonditions  may  be  waived  by  the  company* 
when,  with  knowledge  of  the  forfeiture^  and  euppoeing  it  to  be  watred, 
it  faila  to  notify  the  inrared  of  iti  tntantioa  to  insiat  on  the  forfeitnre 
nntil  after  ita  adjvater  hat  visited  the  insured,  and  obtained  from  hiai 
all  the  information  asked  for  in  relation  to  the  extent  and  value  of  hie 
loss.  Booh  action  by  the  company  will  warrant  the  Jnzy  in  finding  a 
waiver  of  the  forfeiture^  and  that  question  should  be  submitted  to  itb 
id. 

IL  Waivr  of  CoHDinov.— a  oondition  In  an  Insurance  poUqy  reqni^ 
ing  suit  to  be  brought  within  six  months  after  the  loss  may  be 
waived,  and  such  waiver  need  not  be  ezprees,  but  may  oonsist  d  the  aots 
and  oonduot  of  the  company  and  its  officers  which  throw  the  insured  off 
his  guard,  and  lull  him  into  security  until  the  expiration  of  the  tine 
Mentioned  in  the  condition.    Bonneri  v.  Petmtiflwuiia  Ins,  Cou,  738. 

Iti  Dorr  ov  Oompamt  am  to  Conditiorb  nr  m  Fatob.  —  When  an 
insurance  company  attempts  to  defeat  a  recovery  upon  a  policy  upon 
a  condition  for  its  own  benefit,  and  which  deprives  the  assured,  no  mat* 
tar  how  honest  his  daim,  of  the  iudemnity  which  he  paid  for,  the  oobh 
pany  must  be  held  to  entire  good  faith,  and  the  breach  of  condition  must 
be  promptly  taken  advantage  oi  Nothing  else  must  be  alleged  as  a  rsup 
son  lor  non-payment^  and  the  insured  must  not  be  led  astray  by  propoa* 
Ing  settlement  on  grounds  other  than  the  alleged  breach  of  condition* 
id. 

It.  Waxtse  Of  Ooiri>rnov  Qvmmov  fob  Jubt.  —  A  limitation  or  con- 
dition In  a  poli<7  of  insurance  intended  for  the  benefit  of  the  oom* 
pany  may  be  waived  by  H^  and  the  fa^t  of  such  waiver  is  a  questioQ  lor 
the  jury.    Id, 

I4b  Waivbb  of  OoHDmov  nr  Pouor  of  iHsaBAHOs  In  favor  of  Hw 
company  need  not  be  express.    It  may  be  inferred  from  the  aots  of 
the  insurer  evidencing  a  recognition  of  liability  after  the  condition  is 
broken,  or  even  from  denial  of  obligation  exclusively  for  other  rssBOW 
id. 

U  LzFi  Iksubanob.  —  CoNSTBUGTZOH  OF  PouoT  OF  iBaoBAiiOB  musl  al> 
ways  be  in  favor  of  upholding  the  contract,  and  no  construction  work- 
ing a  forfeiture  wiU  be  given  if  any  other  is  permissible  from  the  language 
need.    Parrow  v.  FamUif  tie.  8oc,  430. 

IC  LiFB  Insubanob.  —  SuioiDX  OF  Omi  wHosa  LiFB  m  Ibbvbbd  Coran- 
Tvm  No  Dkfbnsb  to  an  action  on  the  policy  of  insurance,  unless  it 
oomes  within  some  condition  of  the  contract  of  insurance  relieving  tiie 
insurer  from  liability  in  such  a  case.     Id. 

17.  LiFB  Ihsubanob.  —  SuioiDi  OF  AM  Absitbbd  dobs  hot  Rblzbvb  fbov 
Liability  the  company  which  has  insured  his  life,  and  has  issued  a 
policy  which  provided  that  it  was  "  to  be  void  if  the  member  herein 
ehall  die  in  consequence  of  a  duel,  or  by  the  hands  of  justice,  or  of  any 
violation  of  or  attempt  to  violate  any  criminal  law  of  the  United  States^ 
or  of  any  state  or  country  in  which  the  member  herein  named  may  be^" 
when  by  the  law  of  the  state  wherein  the  assured  diss  an  attempt  te 
commit  suicide  is  not  is  not  a  crime  if  successfuL    Id. 

Ifi.  Mutual  Assuramob  Association,  Rkhbdy  whicb  It  Failb  to  Goludot 
AssaaBMBNT  fob  thb  Dbath  Fund.  — If  a  mutual  assurance 
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m  poHoy  Id  one  «l  its  memben  whenl^  ft  agrees  te  paj*  en  Ut 
dealb,  tli#  unoiiBt  therein  nemed  **  from  the  deeth  tend  of  the  aeeooift* 
tioB  ai  tiie  time  ef  anek  daathy**  and  if  the  oontnwt  farther  proridea 
that  vhenerer  tiie  death  fiind  ia  insufficient  to  BMOt  exiating  eUiam^'*  A 
eaU  ahall  be  made  upon  tbie  entire  daae  of  membeiahip  in  foroeb**  ^'^ 
the  aaaooiation,  after  dne  notioe  of  death,  negieota  to  make  the  call  neoea- 
Ba>7  to  prodvee  the  death  fond  reqniredt  an  aetioa  may  be  aoatained 
against  it  lor  the  amount  of  n  policy  withoat  llrat  reeorting  to  proceed 
Ipga  in  eqnity  to  compel  the  levying  of  a  call  or  aaaeeamenk  Tbie  latter 
li  enmnUtiTe  merely,  and  the  aaaociatica  cannot  ancoeasfoUy  nige  ila 
•vm  lack  of  duty  in  not  making  a  call  aa  a  defenae  to  an  aotion  bnmghi 
«pon  ita  policy.    Al> 

JUDGMENXa 

1.  KotioB.  —  Claim  oahkot  sb  Barkbd  by  a  proceeding  in  which  it  waa  hi 
no  way  involved,  and  of  which  the  party  to  be  estopped  had  no  notieaw 
Bofmond  v.  Vaughn,  112. 

%  JvDOMXNT,  HowavxB  EnBONious,  0  BnfDiHO  npon  the  partiee  nntil 
▼acated  and  reversed,  and  when  affirmed  by  the  supreme  conrti  is  ipp 
garded  as  free  from  error.    OmM  v.  Sternberg,  138. 

!•  BU  JomoMTA.  <- A  judgment  or  decree  necessarily  affirming  the  existence 
of  any  fact  is  condnsive  npon  the  parties  or  their  privies  whenever  the 
existence  of  that  fact  is  again  in  issue  between  them.  It  is  rmJudJeatOf 
and  cannot  be  collaterally  attacked,  even  upon  facte  not  bron|^t  ont  ia 
the  anit  in  which  it  was  reudered.    Id. 

4  JuDOMXMT  OB  DxoBxs  BuxDiMO  UPOH  TBK  Fabtimb  ss  the  faote'cxistcd 
when  it  was  rendered  is  not  rendered  less  binding  becauee  aubsequent 
events  have  changed  those  facts.    Id. 

IL  Ria  SjjTnoAXA.  — A  finding  that  a  piece  of  land  had  been  dedicated,  ao- 
oepted,  used,  and  occupied  as  a  public  street  more  than  twenty  years 
before  the  commencement  of  the  action,  is  not  conclusive  against  the  de- 
fendant in  a  subsequent  action  that,  at  the  time  he  purchased  such  land, 
and  within  such  twenty  years,  he  had  notice  of  the  existence  of  such 
street,  or  that  its  use  was  so  notorious  that  he  must  be  deemed  to  have 
notice  of  it.     Hymee  v.  BeUey,  421. 

C  JmDOMUiT  RaiiDBBXD  UTOH  SxEviOB  BT  PuBUOATioH,  ombraciBg  aredtal 
of  the  evidence  upon  which  it  was  based,  and  in  a  case  where  there  were 
no  unknown  heirs,  was  sufficient  under  the  law  of  Texas  as  it  existed  ia 
Jaanary,  1879.     Harris  v.  Dougherty,  812. 

V.  Ou>XB  or  Sals  upon  Dacsxs  Emvorciko  Lixn  gam  not  lasua  avtxb  Frva 
Ybabs.  —  Section  681  of  the  Code  of  Civil  Procedure,  which  limita  the 
time  within  wliicb  an  execution  can  issue  to  five  years  after  the  entry  of 
the  judgment^  applies  as  well  to  a  decree  foreclosing  the  lien  of  a  street 
aasessment,  and  aa  order  of  sale  thereunder,  as  to  a  personal  judgment 
lor  the  recovery  of  money  and  an  execution  thereon.  Section  685,  which 
allows  a  judgment  to  be  enforced  or  carried  into  execution  after  the  lapse 
9i,  five  years  from  the  date  of  ite  entry,  by  leave  of  the  court,  upon  mo* 
tion,  or  hy  judgment  for  that  purpose,  founded  upon  supplemental  plead* 
ings,  applies  only  to  a  judgment  requiring  the  party  against  whom  it  la 
rendered  to  do  some  specific  act.    Dcrland  v.  i^onsoii,  4i. 

IL  Tbnwat  of  Rbyxbsal  —  Subsbquxkt  Pubohasib.  —  When  a  judg* 
■Mnt  foredoeing  a  mortgage,  and  directing  the  sale  of  certain  lands 
aaaed  in  the  mortgage,  and  also  of  certain  substituted  lands  not 
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4lMi«d  tterelii,  ii  lerenod  m  to  the  tale  «l  iba  MilMlitaM 
dIEbok  of  Moh  rerirMl  ia  to  dMtroy  tba  titla  to  awh  ianda  aevuml  bj 
the  mortgagaa  at  a  aala  mada  bafora  aaak  raranal,  under  proaaaa  tamad 
anly  to  oarry  out  tha  jndgmant  of  foraoloaiira.  Tharaforap  a  pnrdiaaor 
from  the  mortgagee  aabseqaaat  to  tha  revemi  aoqairao  no  title  to  anoh 
Ianda.    Adams  v.  Odmn,  827. 

IL  CvTBor  OF  RsTSBSALi.  —  Whatt  properly  ol  a  dafendant  baa  been 
aold  under  a  Jndgment»  afterwarda  ravereedt  ta  n  party  to  the  jndg- 
ment,  the  defendant  may  reoorer  it  baok,  or  if  pnrchaaad  by  a  third 
party,  he  may  reoorer  from  plaintiff  the  yalne  thereof;  bat  the  title  ia 
nnaflbotad  by  the  rereraaL  Only  defendant  or  hia  priviea  oan  taka  ad- 
vantage of  the  reversal,  and  this  right  may  be  waived,  or  if  nothing  ia 
loot  by  the  judgment^  nothing  can  be  gained  by  ita  revenaL  OmM  t. 
Siemberg,  138. 

Nl  Bale  om  Eznomnov  VMDnt  Jviwicbmt  AmmwABM  Bitsbsbd  ia  not 
void,  bnt  voidable  only,  at  the  election  of  tha  owner  of  the  propeKiy  aold; 
and  if  the  property  of  a  third  person  ia  sold,  the  judgment  defendant  can 
take  no  advantage  of  the  reversaL    Id, 

IL  CwBor  OF  RsTXBaALi.  —  A  judgment  oonfirming  title  to  land  aold  on- 
dar  axecntion  ia  oondnaive  and  binding  on  tiia  partiea  and  privia%  thon|^ 
the  judgment  on  whioh  tha  azeention  was  baaed  ia  aftarwaida 

ML 

See  MoiiioaoM^  t. 

JUDIOIAL  SALEa 
8aa  Bailboad  Comfanxh^  11^  lt» 

JURISDICTION. 
8aa  ArruL  un  Brbob,  4;  ATTAOHMBirr,  S;  RnunifiM^  1-lL 


JUBY  AND  JURORS. 
See  Obqixnal  Law,  2-4;  Bvzdbnoi^  L 

LACHES. 
8aa  IqjORT;  Lnmiian,  8;  NMonAUi  Ixwrmmmn^  %, 

LANDLORD  AND  TENANT. 

L  LinuMts^  Who  Liable  Aa.^One  may  be  a  landlord  who  is  not  an 
•wnar,  and  a  landlord  cannot  escape  from  hia  obligation  as  saoh  by  show- 
ing that  he  ia  not  an  owner  of  the  property,  A  verdict  againat  one  aa  a 
landlord  of  premises,  the  title  to  which  ia  in  his  wife,  ia  -i^tmiti^  by 
•videnoe  that  when  applied  to  by  plaintifl^  and  asked  whether  ha  had  a 
tenement  to  let^  ha  answered  "yes,"  gave  plaintiff  tha  key,  talked  with 
him  about  repaira,  and  afterwards  collected  rent  from  him  for  saveral 
months,  giving  receipts  therefor,  generally  in  hia  own  name.  lAmdaqf  v. 
LdghUm,  199. 

%  Lahdlord  m  Ahswxbablb  for  DsFion  nr  tbb  Pbbmibh  ov  WmM 
Hi  KAi  No  AorvAL  Kmowlbdox,  and  throngh  whioh  his  tenants  are 
Injured.  Tha  landlord*a  dnty  is  that  of  care,  and  hia  ignotanaa  is  no 
d^enaa.    Id, 

IL  Bioan  of  Subtbhamt.  -»  A  tenant  for  a  term  certain,  who  haa  nndailat  a 
portion  of  the  premisci^  haa  no  right  to  anrrendar  his  lease  to  the  prejn- 
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4b»  of  Am  iiiid«r>t«iMuit;  and  in  raoh  cMe  th«  latter  will  be  held  lo  hav« 
•tfeomed  to  the  landlord  under  the  eonditions  of  his  tnbleaae.    ifeaw/  r. 

4  Rmhib  ov  SvBxnrAMT.  ^  Where  a  tenant  for  a  term  certain  haa  nnder- 
let  a  portion  of  the  premiaea  and  anzrendered  hia  leaae,  the  anbtenant 
lemainiDg  in  poaaeaaion,  hia  gooda  cannot  be  diatrained  for  rent  owing 
bj  n  snbeeqaenv  tenant,  to  whom  the  landlord  haa  leaaed  the  whole 
premiaea  after  the  anrrender.    /d 

4  Atowbt  lOR  Runr  nr  ABBnap  will  hot  Lis  until  the  tenant  aoqairea 
poaaeasion,  and  the  relation  of  landlord  and  tenant  ii  shown  to  eziat  aa  to 
the  premisea  npon  which  the  teisore  ia  mada^  if  the  gooda  distrained  be- 
long to  a  stranger*    Id, 

•.  Wur  OF  PoBsnaioir,  What  OovsnnmB  Bzaoonoir  of,  nr  Unlawfoi. 
BarAiHBB.  —In  order  to  constitnte  a  fall  ezecntion  of  a  writ  Af  poasaa 
aon  in  an  action  of  nnlawfnl  detainer,  under  the  landlord  and  tenant 
ael^  the  defendant  and  hia  property  must  be  removed  from  the  premisesi 
«mI  poeseasion  of  tiie  real  estate  given  to  the  plaintiff,  unless  the  io> 
moral  of  the  personal  property  ia  in  aome  way  waived  by  the  defend- 
ant. And  if»  before  sneh  removal  ia  aubatantially  completed,  the  judge 
directs  a  atay  of  proceedinga  upon  appeal,  and  a  bond  ia  given  in  pursa- 
OBce  of  tiie  direction,  the  proceedings  are  atayed*  and  the  defendant  nugr 
lomain  in  poasetsioB  pending  tlie  appeaL    £et  Qkmk  v.  i^mam  Wo  €Bim§ 

LIBEL  AND  SLANDKR. 

I»  FuBUOAnov  ov  Nbwbpafxr  Itbm  Corfbsbdlt  Ubtbitb  nr  Sbvbbal 
pABnoiTLABa,  all  of  which  tended,  in  the  conneotion  uied,  to  carry  the 
tmpreasion  that  the  partiee  named  therein  were  guilty  of  fdcny,  ia 
dearly  libdeua  jper  ae,  and  the  question  for  the  jury  is  only  ops  of  dam* 
agea..    MeAUiaUr  v.  DetroU  Free  Freee  Co.,  318. 

iL  Kg  KKwaPAPXB  kai  Ant  Bight  to  trifle  with  the  reputation  of  any 
eitiaen,  or  by  carelessness  or  reoklessnees  to  injure  lus  good  name  and 
basineaa,  without  answering  for  the  libel  in  dunages,  and  the  greater 
tiie  oireulatioB  of  the  paper  the  greater  the  wrong,  and  the  more  reason 
why  greater  oaia  should  be  ezeroiaed  in  the  publication  of  personal 
itema.    Id. 

S.  Kbwbpafbb  BsroBTBB  HAS  Ko  Right  to  collect  stories  on  the  street*. 
m  gather  information  from  policemen  or  magistrates  out  of  court,  about 
a  eitiaenf  to  hia  detriment,  and  to  publish  them  as  facta  in  hia  news- 
paper.   If  trucb  such  publication  may  be  privileged;  but  if  falae^the 
.  nowspi^Mr  is  responsible  to  any  one  who  is  wronged  thereby.     Id, 

4  FaIiBB  Publkutioh  of  ABRBirr  and  Impbibommbnt.  —  A  party  can- 
not be  anbjected  to  the  wrong  and  outrage  of  a  false  publication  of  hia 
aciast  and  imprisonment,  looking  toward  his  guilt,  without  remedy; 
and  no  excuse  of  the  demand  of  the  public  for  news,  or  of  the  peculiarity 
and  magnitude  of  newapaper  work,  can  avail  to  alter  the  law  ao  aa  to 
leave  the  injured  party  without  redress  and  recompense  for  a  wrong; 
B^iieht  under  the  law,  can  never  be  adequately  compensated  to  one  who 
valnea  hia  reputaticn  more  than  money.  Id, 
FBxmJMBD  OomnnnOATiONa.  —  The  truth  is  privileged  when  published 
from  good  motivee  and  for  jnatifiable  enda,  and  that  which  is  not  true^ 
hat  honeetly  believed  to  be  true,  and  publiBhed  in  good  faith  by  one  is 
tiie  performance  of  pablie  or  oadal  duty,  in  eertain  oaeea»  ia  alao  piifi- 
laged.    Id. 
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H  FutHiMibd  OoMMiniiiunoM.  —  CommiiioiilisM  md«  to  a  Wl|f  w 
iflMr  haTiag  power  to  ndrew  »  grievaaoe  oonpUinod  nl,  or  hsrms 
oogniwiMTO  ol  the  tnbjeot^matter  of  the  oommimicatioiu^  to  aone  mteui 
or  p«rpoee^  are  privileged,  aod  lo  in  oeees  where  the  oomnranioetioD  i» 
■uide  eoofidentudly,  or  upon  request,  where  the  party  requiring  the  in* 
formation  hae  an  interest  in  knowing  the  character  of  the  perMm  inqaired 
aifter.  fio  a  peteon  may  be  jnetified  when  honestly  endeavoring  to  vin* 
dieate  his  own  interesti,  as  in  a  ease  of  slander  of  titls^  or  gnarding 
against  any  transaction  whieh  might  operate  to  hia  own  injnry.    ItL 

1*  litmrrr  ov  thb  Fbjub,  as  the  law  now  stands,  is  only  a  more  ex- 
tnded  and  improved  use  of  the  liberty  of  speech  prevailing  before 
printing  became  general;  and,  independent  of  statute^  the  law  reoog* 
BiMs  no  distinction  in  principle  between  a  publication  by  a  newspaper 
■ad  t  publication  by  any  other  person.  A  newspaper  is  not  privilege^ 
ao  snoht  in  the  disseminatiun  of  the  news,  but  is  liable  for  what  it  pnk> 
lishee  in  the  same  manner  as  any  other  individuaL    Id. 

9L  Oobpo&atioh  mat  Bboomi  CnoLLT  RuPOHBiBLB  for  libel  in 
actual  or  exemplary.    Mimomi  P.  R'y  Oo,  v.  Bkimamd,  794. 

•.  BXBMPLART  DaMAOM  MAT  IB  AWARDBD  AQJJMttl    CoWOKA.TIOHa» 

it  is  shown  that  they  have  published  a  libel  with  express  malice.    M 
Ml  AonoMABLB    liAVOUiiaBi  —  PuBUOATiOM    BY   CoRPOBATioB   about  as 
employee  that  he  was  dischaiged  for  carelessness  is  susceptible  of  a 
libelous  meaning,    /d 

IL   AonOVABLB   LaBOUAOB    COBOBBVUia    .PbBSOK    IB  HIS   BmPLOTM BBT.  — 

Lsnguage  which  concerns  a  person  in  a  lawful  employment  is  action* 
able,  if  false  and  published  with  malice,  and  if  it  affects  him  in  saeb 
employment  in  a  manner  that  may,  as  a  necessary  consequence^  or  doe% 
as  a  natural  consequence,  prevent  him  from  deriving  there&om  that  pe- 
onniary  reward  which,  probably,  otherwise  he  might  have  obtained,    /d. 

U.   RaiLBOAB    COKPABT    HAS    A    RiGHT    TO    pRIBT    AMD   OlBOOLATB  tO  itS 

officers  and  employees  a  discharge  list,  in  order  to  guard  sgainst  re- 
employing men  who  have  proved  themselves  incompetent  and  untrust* 
worthy,  and  an  ex-employee,  whose  name  appears  thereon  aa  disohai^ged 
for  carelessness,  cannot  maintain  libel  against  the  company  in  the  ah* 
senoe  of  proof  that  such  publication  was  known  to  be  false  and  aotaated 
by  malice,  and  if  false,  but  not  published  with  malice,  the  oompany 
might  be  liable  in  libel  to  actual  but  not  to  exemplary  damages,    id, 

UL  Pbiyilkoxd  Comi I7NIOATZON8.  —  A  communication  made  in  good  faitb 
In  reference  to  a  matter  in  which  the  person  communicating  has  aa 
interest,  or  in  which  the  public  is  interested,  is  privileged,  if  made  t» 
another  for  the  purpose  of  protecting  that  interest;  or  if  it  is  mads  ia 
the  discharge  of  a  duty,  and  looking  to  the  prevention  of  wrong  toward 
another  or  the  public,  it  is  privileged  if  made  in  good  faith;  and  in  such 
ease,  even  if  the  statement  made  is  untrue,  malice  ia  not  implied,  bat 
must  be  proved.    Id, 

14.  Fbxtilbgkd  Communication.  —  Where  a  publicatioa  by  a  vaihraj 
company  of  its  discharged  employees  is  placed  in  the  hands  of  an  ageat 
of  another  railway  company  to  enable  it  to  avoid  the  employment  of  ubp 
suitable  persons,  whether  communicated  by  request  or  not,  looking  ta 
the  public  interests  involved,  it  is  not  an  actionable  publicatioa  ao  kog 
as  the  commuuicatioQ  is  made  in  good  faith,  and  believed  to  bo  true.   /dL 

UL  Fbivilboed  Ck>MMUNiCATiON8.  —  A  railway  company  having  resasn  ta 
believe  that  a  discharged  employee,  seeking  an  important  poaitioa  ia 
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«i»iillwft7MrHo<lilMomp6liBl^oMiltiib  mMmtwk^woMK^ 
•MignH—  to  <wttMMw>U  i^  kBoididi^or  )MiU  «•  all  who  an  MMj 
t»  •inpky  tan  ia  mmIi  Mmoa»  and  if  aaoh  fWWhtd  eoiBmankiliM  k 
WmU  ia  good  Caitb»  it  b  pmilegod.    Id. 
14  WasxHSA  PB  voTAPvBuo4Tioiri8PBiTii*iftBBli»qiiMtioBof  iMrfor 

the  ooort  OoiMi  ▼.  iCirr«  819. 
19.  YwnnnBOB  OF  Oouier  ian»  Just.  ^Ib  tho  abaanM  «f  donbt  ir  am- 
Vgw^  in  «k«  Ungnago  iMod,  it  ia  «ha  dsty  of  tba  oovt  to  datermina 
•ad  iaatniot  tba  jory  wbatbar  or  not  it  it  libelooa;  bst  whaa  doubt  or 
Baoartaiaty  ozi«t%  it  ia  tbo  duty  of  tha  oourt  to  dafina  Ubal,  aad  laaTa 
tlia  JBiy  to  daterniina  whatbar  tha  offsnaa  baa  baaa  proTod.  Id. 
lib'  ham*  ov  Public  Omont  — It  ia  libaloaa  jmt  a«  to  impata  toaparaoa  im 
bit  official  ebaraotar  inoapaoitgr,  or  any  kind  of  frand,  diabonaafy*  or 
Buacoodoet.    /rf. 

19l  Loin.  OF  Pusuo  Offxcbb.  —To  impnta  to  an  oflloar*  in  hia  oAoial  abar- 
aotar,  a  want  of  integrity,  and  oharge  tbat  ba  baa  ba«i  indnoad  to  aat  in 
bit  official  capacity  by  a  pecnniary  or  ▼aloabla  oonaidafBtiany  ia  frtnm 
faeie  Ubaloviu    /<!• 

90l  Libbl  of  Pubuo  Offiobb,  aiaoting  him  paraonally,  ia  govamod  bjF  tba 
■ama  rules  that  apply  to  an  individual;  but  if  it  affecta  him  in  bit  offi- 
cial character,  and  ii  of  such  nature  that,  if  true,  it  would  be  cause  for 
bis  removal  from  office,  it  is  then  actionable  per  «e.  A  charge  that  a 
oounty  commissioner,  in  the  discharge  of  the  duties  of  hia  office,  waa 
influenced  by  a  pecuniary  consideration,  and  willfully  sat  in  judgment 
in  mattara  in  which  he  was  personally  pecuniarily  interested,  ia  libeloBa 
jMT  Mf  and  the  court  should  so  instruct  the  jury.    Id. 

tL  OaauuLmo  and  Pubtino,  What  n,  —  Bvery  signer  of  a  libelona 
paper  knowing  that  it  is  intended  to  be  printed,  or  who  aigns  and 
detiTara  it  to  another  without  knowing  tbat  it  would  ba  printed,  iagnll^ 
af  ajranlating  and  pnblishing  it  before  it  is  printed,  aad  if  be  signa  with* 
OB*  protest  ar  direetion  againat  its  being  printed,  aad  it  ia  aftarwarda 
yrintad  by  tba  person  to  whom  it  waa  deliTered,  or  by  hia  aatborily,  it 
k  BO  dateaaa  f or  tbaagnar  to  say  tbat  ba  didaot  intend  BordiMatita 
BuMioatfin     AL 

WL  Iaw»  OF  PuBun  Onumm  m  ■»  OwwiauL  OBMMAcmm  may  ba  Jaatified 
by  proving  it  trua,  or  by  showing  probable  oauaa  and  laasonablis  gronnda 
tut  baUaving  it  to  be  truaw    Id. 

flL  Ijbbl  of  Pubuo  Officbk  —  Mbasurb  of  D AKAOBi.  —  Libal  of  pubUe  cffi- 
aer  in  hia  affiaial  obaraotar,  not  juatified  by  proof  of  its  truth,  makes  eaob 
Ubalar  liable  for  at  least  nominal  damages,  and  for  snob  fairtber  actual 
damages  aa  are  ahown  to  be  the  proximate  result  of  tha  pnblioatioB,  but 
Bot  for  remote  or  opeculatiTe  damages,  such  aa  loas  of  financial  oredit^ 
ozpenae  of  borrowing  money,  or  other  things  not  aonnaoted  with  bia 
offioial  abaiaatar»  and  also  liable  for  exemplary  damagaa  if  tba  poblioB- 
lion  waa  aotnatad  by  asalioa  inferable  from  the  abssBoa  af  pfobablo 
OF  from  aridsBoa  af  axprasa  malioa.    Id. 

Baa  CoMTBim,  8^  4^  C 

LICENSES. 
1.  QbaIi  Lbobbbb  to  BO  Aht  Act  om  tbb  Land  of  Aboibbb  Gitbb 


Lumrao  No  Ibtbrist  in  the  land,  aad  ia  revooabla,  not  oaly  at  tba 
of  tha  owner  of  the  property  on  which  it  is  to  be  axaroiaed,  bat  hj 
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Mi  Am$k,m  Ut  rfJtwiiiM  m  dmiM  of  «h«  UmA.  ud  bj 
VMld  depriT*  the  arifiaia  owMr  «f  «h«  r^t  to  do  th«  aeti  in 
orfkepMniasioDtooAintodotlMB.    B9dgHm§r»  t^iitigimh  HBL 

&  Qbii*  Liobmo  Oimr  10  On  Who  b  Bbbototo  ▲  Boiluvo  to 

Hi  timboio  into  » w»U  on  the  badof  »  pafMB  giviag  aaoh  liotBM^  ttoo^ 
followed  bj  the  cMofeioii  ol  the  hoil^  and  the  iaavtiea  of  thetne- 
1mc%  mey  be  reroked  by  e&y  ene  who  ■obioqnently  beeooMi  the  owb« 
ef  the  laod,  by  giTiBg  aotiee  ef  eneb  lereoftHoa*  ead  nqoeeliBf  the  ihm 
owner  ef  the  bwlding  to  lemore  the  tioiben.  The  fM»  ttui*  the  phOft- 
tiff  will  etutein  no  mbetuitial  injiuyif  the  w«U  roiilni  ee  ift  1% 
tiM*  the  defendaabi  wiU  cnife  baevy  loot  If  ift  k  fomofed*  and  they 
eoBBpeUed  to  take  oat  their  timbers  will  not  prerent  the  pbtoftiff 
waintoining  a  bill  in  eqvHy  to  oompal  their  removaL    id. 

&  LuaoB  nr  mot  OoMnuJiio  Owi  to  Buots  Tiwtiw^  wbleh  be 

hi  a  wall  on  «be  plaiatiff  'a  bud  by  Om  oral  UeeDee  ef  plaintiff  'a  preda- 
oianr  hi  hitireat^  will  not  prevent  plaintiff  from  maintaining  a  bill  hi 
efnity  to  eompel  oneh  remoral*  if  oneh  timben  bavo  not  be«i  kept  to 
their  present  podtien  a  aaffieient  length  ef  time  to  ormto  a  pieamiptiyo 
i<gM  *•  bavo  thorn  eontuine  nndiatorbed.    kL 

UENa 
Bee  ATTAOHiiBai;  4 

LIFE  mSURAKOK 
See  Imsukamoi. 

UHTTATION  OF   ACnOKa 

l»  Dovr  or  Artotrnmr  to  Pat  otse  Monnr  OQunono  worn  mb  Cunav  dam 
not  give  riae  to  a  eontinning  and  eaheioting  trnat^  withto  the  mmnhig  ef 
a  atatoto  esoepting  oneh  tniato  from  the  operation  ef  «ie  otototo  of  limi- 
totieno,    Dbeyiot  ▼.  Oan%  90L 

%  BsAiima  ov  LmiTAiiom  Bnona  10  Bmr  iboh  Ttmm  ov  OotUHomi  of 
by  an  attorney  lor  bio  olient^  wbkk  obonld  baTO  been  paid  ofo^ 
there  hao  been  no  fnadnlent  eoMoahnentef  «m  looript  of  the 
loy.    Id. 

a  Puavnn  Riltiho  ow  MmnpuanrAnov  o»  OoscBAunnv  10  Tan 
Gao  out  of  OraEATioir  of  Statotb  ov  LmiTAnoHa  moot  In  Uapett 
tien  aror  the  faoto  oonstitotmg  the  frandt  and  the  tiam  ef  ito  dioeoeoiyi 
othorwioe  the  petition  will  be  open  to  demnrrer,  whore  it  appoam  on  the 
faoe  of  the  petition  that  the  aotaon  would  otherwim  be  barred.    JUL 

4  Nsw  PBOMm.  — An  agreement  by  an  indoraer  that  a  hdldor  amy  ooQ,  lor 
Imo  than  its  laoo  yalno,  a  jndgmontagainot  the  maker  for  the  fall  amennt 
ef  a  noto^  and  a  renewal  of  onoh  agreement^  with  n  waif«  **of  any  otat- 
nto  plea  therooov"  io  not  saoh  aeknowledgmont  of  Indebtodnem  ao  will 
remoTO  the  bar  of  the  ototato  of  limitotiooo.    Jfbermn  ▼.  Jforeftoii^  710. 

$,  Knw  PnoMiaa. — An  acknowledgment  of  indebtednooi^  to  take  a  oaoe  ent 
of  the  operation  of  the  otototo  of  limitotiono,  moot  be  olear  and  nn- 
amlngaono,  and  most  reeognim  and  be  dirooted  to  the  debt  with  onA* 
oient  eleamem  to  amoont  to  an  nnqoalifled  admlaoion  toat  It 
dne  and  unpaid.    Id, 

•ee  Abvxbos  PoeramoK,  S|  Apfial  ahd  Bebob,  2|  Bzaomoia  av» 
MnmrnATons,  4;  JaDoicxim^  7;  NsaoriABLa  IiiaimuMmi^  1, 1: 
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LIS  PENDENS. 

TnriKtt  AND  VsNDn.  —  A  pnrchMer  of  land*  alter  fautitatiMi  of  and  do* 

ing  the  pendenoy  of  lait  b/  a  third  party  to  raooTor  it»  U  charged  with 

•wything  that  injnriooaly  affeota  hia  Tondor'a  title.  Aa  a  pnrchaaer 

fendenie  lUe,  he  oaa  make  no  defenae  not  open  to  Ua  TendoiSi    AaHe  T* 

WtSbom,  868. 

MALICIOUS  FROSEOUnON. 

L  JfiLfciooa  PiuMiocTiOM  ov  CnrxL  Sun  n  AonoMABLi  whin.  — Ue  praea 
cution^  malicioaaly  and  without  probable  oaoae^  of  a  anit  in  fordUe 
entry  and  detainer,  which  reanlta  in  a  verdict  for  the  defendant*  affords 
ground  for  an  action  in  the  nature  of  a  auit  for  malidona  proaeoutioii. 
Pope  ▼.  Polhek,  608. 

t»  Pkobablb  Oausb,  whxn  ▲  Qirmrov  ior  Ju&t.  — When,  in  an  aotion  of 
malioioua  proaecution,  the  bote  are  in  controveray,  the  queation  of  prob- 
able oauae  muat  go  to  the  jury,  after  the  court  haa  properly  defined  it^ 
and  given  auch  instractiona  aa  will  enable  the  Jurora  to  draw  correct 
eonclnaiona  from  the  facta  aa  they  find  them.  Qu{fetc  R'f  CkK  t.  Jatmt, 
743. 

t»  Fbobablb  Oauu— Mauob — Vebdiot. — When,  in  an  aetion  for  mali* 
eiooa  prosecution,  the  jury  find  both  want  of  probable  cauae  and  malio^ 
and  return  actual  damages,  when  they  might  have  aasessed  exemplary 
damages,  this  is  no  ground  for  setting  aaide  the  verdict*  for  the  reaaoa 
that  auch  finding  indicated  that  there  waa  no  malice.    Id. 

4»  PUNOIPAL    AHD  AOBKT.  — ThB  GiKXRAL  MaNAOIB  OF  A  RaILIOAB  wbo 

haa  the  entire  control  and  management  of  the  buaineaa  'intereato  of  the 
•ompany  may  have  the  right  to  institute  a  prosecation  for  perjury  on  be> 
half  of  the  company,  and  with  this  right  goea  a  corresponding  liability 
en  the  part  of  the  oompany  to  anawer  in  damages  if  the  right  ia  ezeroiaed 
without  probable  oauae.  Id, 
ft.  Feobablb  Causb  ia  not  eonduaively  established  by  proof  that  defendani 
aeted  under  the  advice  of  oounaeL  Thia  ia  only  a  eiroumatanoe  ahowing 
want  of  malice,  and  aupporting  the  defenae  of  probable  oanae.    Id» 

I 
MARRIAGE  AND  DIVORCE. 

1.  I>DAinff,  RoLiif  AoaivnE;  nr  Aoiion  ior  Anhvucbmt  ov  MAuaifl&  — 
La  #otiona  for  divoroe  or  for  annulment  of  marriage,  ooorta  ahoold 
afford  to  the  partiee  the  fuUeet  poaaible  hearing;  and  ahonld  be  mer« 
liberal  in  relieving  againat  def aulta  than  in  other  aetioaa.  Wad&woirtk  ▼• 
Wadnowih,^. 

t>  OMMa-ooMPLAiiiT  IN  AonoN  or  DivoBoa  or  rat  Annvlmiht  ov  Mab* 
IXAOB.  — There  may  be  a  eroea-oomplaaat  in  an  aotion  far  divoroe  or  lor 
au&ulnMBtef  narriaga.    Id» 

MARRIED  WOMEN. 

L  SlPARATN    PkOPKRTT  —  LlABILITT    VOB    HclfBAHD'g  Dsm  ~  LfNOCnUTg 

Pubohasxr.  —  When  a  deed  in  the  wife*a  name  fails  to  ahow  that  money 
paid  for  land  belonged  to  her  aeparate  eatate,  or  that  it  waa  intended 
to  make  the  land  her  aeparate  property,  the  land  ia  liable  to  be  aeiaed 
and  aold  by  her  husband's  creditora  ao  aa  to  veet  title  in  a  pnrehaaar 
who  paya  a  valuable  consideration  without  notice  of  her  equitiee  before 
the  purchaee.  The  payment  of  five  dollars  by  a  creditor  at  a  sale  undiar 
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Ut  «wa  Jttdgmeot  will  nol  mtltto  Um  to  proleetiiMi  M  an  famoesBl 
pwehwer  far  Talae.    j^vcnw  ▼.  fTel&orM,  868. 
1  Setabats  PBOFBBTT  —  RmrLTixoTBUBT.  — WHOM  land  IB  paid  for  with 

tho  aopanito  money  of  tho  wifa^  aad  the  deed  ic  taken  in  her  name,  a 
reenlting  tmat  it  created'  in  her  favor  which  cannot  be  defeated  by  levy 
0f  attachment  against  her  husband,  or  any  proceeding  short  of  a  sale 
«f  the  hyid  to  an  innocent  porohaaer  for  Tidne.    Id. 

&  Wm'g  Skpabati  Pbofsbtt  nr  Faot  is  Mi  liable  for  her  hnaband's  debts, 
and  therefore  no  kind  of  oonFoyanoe  or  disposition  of  it  flan  hava  the 
effect  to  defraud  his  creditors.    Id. 

ii  Win*8  SxPABATB  pROPXBTT  may  be  conToyed  by  herself  and  husband  in  I 

trust,  to  be  held  and  disposed  of  for  her  benefit,  and  if  the  property  is  | 

intentionally  or  otherwise  diverted  from  the  purpcees  of  the  trust,  the  | 

wife  may  sue  for  and  reoover  it    Id, 

iw  Harrimd  WoMAM'fl  PsED,  in  which  she  is  not  joined  by  her  hnsbaad  ' 

nor  privily  examined,  is  invalid.    Craoau  v.  WhiU^  80.^.  j 

C  Pabtition.  —  Mabbiid  Woman's  Dbbd  nr  Voluittabt  Partrioh  not  ao- 

knowledged  nor  signed  by  the  husband  may  be  enforced  when  it  appears  ' 

that  all  parties  in  interest  regard  the  property  thus  conveyed  by  her  as 
part  of  the  partition,  and  she  has  aeted  upon  it  as  such,  by  accepting 
•ther  property  conveyed  to  her  in  the  general  partition.    Id, 

!•  Uarbibd  WoMAN'a  Dud  abBvidxnob— DBnoTiTB  Acknowlbdgmsht. 
— >A  oertificate  of  an  officer  to  a  married  woman's  deed,  not  showing  thai 
■he  was  known  to  him  or  proved  to  him  to  be  the  person  whoee  name  is 
subscribed  to  the  deed,  nor  that  she  was  examined  by  him  privily  aad 
apart  from  her  husband,  and  the  deed  explained  to  her,  nor  that  she  de- 
eUred  that  she  had  willingly  signed  the  same  for  the  purposes  and  con- 
■ideration  therein  expressed,  is  fatally  defective,  and  insufficient  to  entitle 
the  deed  to  registration,  and  therefore  it  ia  not  admissible  in  evidenesi 
Hoyden  v.  MtffaU,  868. 

&  MaBimn>  Womam's  Dbbd— DBFBonvx  Certifioatb of AoKNOWLBDQioDn; 
— >  A  oertificate  of  an  officer  to  a  married  woman's  deed,  stating  thai 
**8he  acknowledged  the  same  freely  and  willingly,"  is  not  a  aubstantisl 
flomplianoe  with  a  statute  requiring  such  oertificate  to  state  that  she 
**aeknowledged  such  instrument  to  be  her  net  and  dead,  and  declared 
that  she  had  willingly  signed  the  same.**    Id, 

it  Mabbibd  Womah'b  Dbbd  as  Notiob.  — Witbout  Such  AoxHOWLBDOMBiit 
as  the  statute  prescribes,  there  can  be  no  conveyance  of  tlM  lands  of  a 
■larriad  womani  aad  before  snoh  conveyance  can  be  recorded  so  as  to 
operate  as  notice^  there  most  be  attached  to  it  a  certificate  el  her  ae> 
knowledgment  in  sabstantial  conformity  to  the  preecribed  form.    ML 

IOl  Marbibd  Womab's  Dbbd  Pbopbblt  Aokmowlbdobd  in  the  manner  and 
under  the  otrcnmstanees  prescribed  by  law  conveys  the  title.    Id. 

XL  Mabribd  Wokab's  Dbbd— Rboobd  as  NonoK  ^  Pbotbb  Cbrtifioatb  cf 
an  officer  is  sofileient  evidence  of  the  proper  eaceoation  of  a  married 
woman's  deed  to  admit  it  to  raeord,  and  give  it  the  effect  of  Botiee  la 
■nbeeqnent  purchasers.  But  if  not  properly  acknowledged,  the  rcgistn^ 
tion  of  the  instrument  iM  illegal,  and  does  not  constitnte  Botica.    Id» 

XL  Mabbibd  Womab's  Dmkd  —  Bboobd  of,  as  Notiob^  ^Ib  a  soit  bronglhl 
for  that  pnipose^  the  proper  acknowledgment  of  a  married  woman  la 
her  deed  Biaj  be  shown,  and  Judgment  obtained  eorreotinf  the  csrtifi> 
flMt^  bst  SBch  |rool  and  jad|pnent  will  not  validate  tho  prior  iigiBtM> 
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•Hm  of  ttt  deed  m  difBotively  toknowledfad.  and  ^tw  H  iiM  M  Mttot 
t»  MbMqmat  pnfduwen.    /l 

See  CoHFUor  ow  Law%  & 

MASTER  AND  SERVAKT. 

L  OpriTRAor  lOB  PntxAirsMT  Employioiit,  Msavxno  or.  —  Where  an  em- 
ployer agrees  that  the  employment  shail  be  permaaent  as  long  ae  the 
employee  desiret  to  make  it  so,  in  oonaideration  of  the  latter'a  using  his 
best  efforts  to  extend  the  hosiness,  snch  agreement  does  not  mean  that 
the  employment  shsU  be  for  life,  or  for  any  fixed  or  certain  period*  bnl 
only  that  it  shall  continne  indefinitely*  and  until  one  or  the  other  of  the 
partiee  shall  wish  for  smbo  good  reasoa  to  sever  the  reUtion.  Lord  r, 
Ooidber^  82. 

tL  EKPLOTn  JusnnBD  n  Tumxhatuio  Coimuor  of  Hiuso  whut.  ~^ 
Wheio  an  employer  agrees  to  pay  an  employee  a  fixed  minimnm  sal- 
ary, «pon  the  Utter's  representations  as  to  the  business  at  his  oommand, 
with  an  understanding  that  the  oompensation  shall  be  inoreased  as  the 
bosiness  inoreases,  and  the  repreeentations  of  the  employee  prove  to  be 
wstriM^  and  the  bosiness  doss  not  Justify  the  payment  of  the  minimnm 
salary  promised*  the  employer  is  Justified  in  refusing  to  oontinne  the 
eaqrloymenti  unless  the  employee  will  aoospt  for  his  serrioee  n  fair  a&d 
ratable  proportion  of  the  profits  aotually  arising  from  the  bnsinees  eca- 
tnBed  by  him;  and  if  snoh  an  cfisr  is  OMde  to.himt  and  refused  by  him* 
and  he  thereupon  leavee  the  employment^  his  leaving  will  be  deemed 
▼oluntary.    Id. 

&  Mijvni's  LiABiuTT  imt  SntVAira^s  Wbohofitl  Aoff.  —  When  the  moo- 
ter* by  oontraot,  express  or  implied*  is  under  obligation  to  proteot 
the  injured  person  from  the  servant's  wrongful  aot  as  well  as  his  own* 
and  when  the  servant  doee  what  the  master  oould  not  do^  nor  suf< 
for  to  be  done*  without  vidUtion  of  the  partienlar  duty  resting  npon 
bin*  or  when  the  servant  omits  to  do  that  requisdte  to  the  full  dis- 
eharge  of  the  master's  iaoumbent  duty,  then  the  latter  is  responsible 
isr  the  servant's  wrongful  or  malioious  aot  or  omission;  and  whether  the 
seivant's  aot  violative  of  the  master's  duty  is  willful  or  malicious  is  a 
matter  of  no  importanoe  in  determining  the  liability  and  obligation  of 
tim  master  to  make  aotnal  oompensation  to  the  injured  party.  Diflm^ 
AmiiT.  BtmeHm. 

4  Dwr  TO  TuKMim  Bawb  lUoHnrxftT.  —Though  a  railway  eempaaj  need 
not  furnish  its  employee  with  the  best  and  most  improved  machinery* 
•till  it  anst  use  reasonable  care  in  furnishing  him  with  snch  as  is  rsa- 
sonably  sals^  suitable*  and  adapted  to  the  work  to  be  performed.  If 
the  oompany*  by  negligence^  fails  to  furnish  such  machinery  and  appli* 
anoes*  by  reason  of  which  the  employee,  in  the  discharge  of  his  duty* 
ignonnt  of  dsf cots  therein*  and  not  chargeable  with  notice*  actual  or 
eonstmotive^  thereof  and  exercising  ordinary  care^  is  injured*  the  com- 
pany is  liable  in  damiagea.    Qaivetkm  tic  B^yOo.v,  OarreU,  781. 

i.  Dnr  io  Wasv  Bmtlotu  of  Dxraonvx  Maghimibt.  —  When  a  rail- 
wny  employee  doee  not  know  of  a  defect  in  machinery  furnished  him 
by  the  company*  and  could  not  have  ascertained  it  by  the  use  of  ordi- 
nary caie^  while  the  oompany  doee  know  of  it^  or  is,  under  the  oiroum* 
stances^  shargsable  with  sneh  knowledge*  it  is  bound  to  warn  the 
■■pliijiwt  ^  nepond  in  damagee  if  he  is  injured.    Id, 
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&  Dorr  vo  Wabv  Kmvlotsb  ov  DBiaanrB  Maodiiibt  o»  Uwhtai. 
RnoL  -*  A  railway  emplojae  baa  m  right  to  aiaiimw  that  tha  iniiihiMij 
famiahad  him  bj  tha  ooanpaQyia  aaia^  aiiitablo».and  aiiaptad  to  tha  aar> 
'▼!€•  in  whiah  it  and  ha  ara  amployed.  Ha  aaaumaa  only  tha  riaks  ar- 
dinarily  iaoidant  tohia  amploymantk  and  Bi|ch  aa  ha  knowa  to azirt^  or 
any  know  by  tha  azaroiaa  oi  ordinary  oara;  and  if  a  dafaet  in  tha  m»- 
ahinary  ar  an  nneommon  riak  aziata,  known  to  tha  company,  bnt  not 
known  to  him  by  tha  axareiaa  of  ordinary  cara^  and  of  whieh  ha  ia  not 
wamedp  tha  oompany  mnat  raapond  in  damag«%  in  aaaa  of  injniy  to 
him  through  anoh  dafaet  or  riak.    id. 

T»  DuTT  18  TO  BiACHiNXftT  AHD  AFiUAVon.— Aa  batwaan  amployar  and 
hia  amployaa^  it  ia  tha  daty  of  tha  maater  to  fnmiah  anitabla  mn> 
ahinary,  kaap  it  in  propar  repair,  and  axeroiaa  raaaonabla  oara  to  pre* 
Tant  aocidantai  Thii  doty  ii  not  diaohargad  by  fnmiahing  anitabla 
machinary  and  appUanoaa  in  tha  fiiat  inatancia,  Tbm  amployar  mnat  aaa 
that  thay  ara  kept  ao^  and  axar^siaa  raaaonabla  and  proper  wntahfnlnaaa 
aa  to  their  condition,  and  guard  againat  dangara  liable  to  ariaa  from  er> 
dinary  wear  and  uaa  from  which  they  may  becoma  weakened  or  unfit  for 
tha  parpoee  for  whioh  they  ara  anppliad.    Johnmm  ▼.  Spears  S96. 

&  DoTT  18  TO  BiiOHiiiiRT  AND  AppuuiaRa — The  care  required  af  n  maatar 
in  fnmiihing  aafa  maehinary  and  appliancaa  for  tha  naa  of  hia  employeea 
nacaaaarily  baa  reUticn  to  the  baainem  in  whioh  they  ara  angaged,  tha 
wear  and  tear  upon  the  maehinary,  and  the  varying  azigendaa  winoh  ra- 
qnira  Tigilance  and  attention  conforming  in  amonnt  and  degree  to  tho 
cireumstanoea  of  each  particular  case.    JcL 

9l  Durr  is  «o  Sirs  Mighinsbt  and  Afpliangib.  — It  ia  not  neoeaaary,  to 
entitle  a  aervant  to  recover  for  injuries  anaing  from  defective  machineiy, 
that  tha  maator  had  actual  knowledge  of  auch  defeeta.  It  ia  enough 
to  ahow  that  if  ha  had  ezeroiaed  reaaonable  oara  and  diliganoa,  ha 
would  have  aaoertained  ita  true  condition  by  eonuninntion  and  inapeo- 
tiou.    Id. 

Kl  KnoLtOBNCS — DuTT  or  Ownsr  to  Keep  Michivxrt  ih  Siib  Condi* 
nON— LtiBiUTT  TO  Third  Pibtt.  — Where  the  owner  fumiahes  ma- 
chinery to  a  contractor  while  work  ii  being  done  upon  his  premtaee,  and 
injury  raanlta  through  hia  hxAt  in  not  keeping  it  in  auitaUe  and  mfe 
aandiaion,  he  ii  liable  to  any  aervant  of  tha  contractor  for  an  injury 
laaulting  to  him  from  defects  therein*  and  hia  liability  ariaas  out  d  hia 
obligation  to  provide  aafa  appliancaa  for  the  contractor  to  uaa,  and  to 
keep  hia  pramiaea  in  aafa  condition,  indapandent  of  any  contract  provis- 
ion to  that  effect    Id. 

IL  NiGUORNcni— OwvxR'a  Duxr  to  Kskp  Macbiiirkt  ahd  AmJixcB 
M  SiiB  CoMDznoir  —  Liabilitt  to  Thibo  Pbrsons.  — An  owner  who 
fnmiiheB  a  atotionary  engine  on  hia  pramiaea,  and  the  appliances  con- 
nected therewith,  for  hoisting  coal,  to  a  contractor,  ia  bound  to  keep 
the  machinery  and  pramisee  in  aafa  condition;  and  ia  liable  tor  an  injury 
to  the  contraetor'a  aervant  reanlting  from  n  defect  in  tha  machinery  ef 
which  ha  knew,  or  by  inspection  might  have  known.    /dL 

UL  liAfm*a  DuTTTO  Fubvish  Saib  MACHXHimT. — An  employer  ia  not 
hound  to  fumiah  hia  workmen  with  the  safest  machinery,  nor  to  pro- 
vide the  beat  mathoda  for  ita  operation,  in  order  to  aava  himself  from 
vaaponaihility  for  acddents  resulting  from  ita  uaa;  and  if  tha  machinery 
!•  anah  aa  ia  aidinarily  used  by  persona  in  tha  aanw  businsai^  and  such 
m  can,  with  feaaanabla  care,  be  need  without  danger  to  tha  amployea^ 


Index.  Ml 

Ihiil  h  an  that  Is  nqvind  of  the  employer,  aad  h  ttie  UmH  ef  bit  i«f 
■pcneilnli^.    LekSgh  Mc  Ooai  Oo,  T.  Baifei,  €801 

m  Nbouauioi  ov  MnoB  BiiPLoni.  — As  inlaat  enplefM  muIj  fo«w 
tem  yean  of  age  ie  bound  to  avoid  a  danger  whioh  he  knew  wae  likely 
to  eeonr  immediately,  and  the  master  ia  nol  boond  to  warn  him  of  eneb 
daafer.    id. 

IC  DuTT  ov  Bmplotbr  to  Imriiucw  YouTHfoii  avp  ImxpssnnioiD  Bii* 
nam,  —  One  who  employs  children  to  work  with  or  about  dangerona 
Madiinery,  or  bi  dangerons  plaoes,  should  antioipate  that  they  will  ez« 
eroiee  only  snob  jndgroentk  ditoretion,  and  oare  as  is  usual  among  ohil* 
dren  oT  the  same  ag%  under  similar  cironmstanoesi  and  is  bound  to  use 
due  oare,  having  regard  to  their  age  and  inezperienee^  to  proteet  them 
from  the  dangers  incident  to  the  sitoatioii  in  which  tbey  ars  placed;  and 
as  a  reasonable  precaution,  in  the  ezereise  of  euoh  care  in  that  behalf  it 
is  his  duty  to  so  instruct  such  employeos  oonceming  the  dangers  oon^ 
neeted  with  their  employment^  which,  from  their  youth  and  inexperi- 
ence, they  may  not  appreciate  or  comprehend,  that  tbey  may,  by  the 
exercise  of  such  care  as  ought  reasonably  to  be  expected  of  them,  guard 
against  and  avoid  injuries  arising  therefrom.  BoUing  MUl  Oo»  ▼•  Gwrf* 
yoM,  506. 

IS.  Imtaxt  BMnx)TU  mat  Rsootbr  fob  Injury  to  Whiob  Hx  CoimiiBUTai 
WBBH.  —  An  infant  employee  whose  employer  has  not  instruMed  him, 
as  it  was  his  duty  to  do,  and  who,  while  in  the  discharge  of  hie  duty  ■• 
be  understands  it,  suflfers  an  injury  in  ooneequence  of  the  employer's 
Begligence,  may  maiatain  an  action  against  hie  employer  therefor,  not- 
withstanding t^t^  by  reason  of  his  youth  and  inexperience,  and  the 
failure  of  the  employer  to  instruct  him,  be  did  some  act^  in  the  perfc 
aace  of  bis  duty  according  to  the  judgment  and  knowledge  be 
which  contributed  to  the  injury,  but  which  be  did  not  know,  and  was 
not  advised,  would  be  likely  to  injure  him.    IdL 

ML  CoiiTBiBUTOBT  NxouQSNOu  OV  MiNOB  Emplotbb. — The  oapaeity  of  n 
minor  employee  aged  thirteen  years  and  four  months  is  the  measure  ef 
bis  responsibility;  and  if  he  has  not  the  ability  to  foresee  and  avoid  the 
danger  to  which  be  may  be  exposed,  negligence  will  not  be  imputed  to 
bim  if  he  unwittingly  exposes  himself  to  danger,  but  bis  employer  will 
be  held  answerable.    BtraufMdge  v.  Bradfwd^  670. 

n*  OoirrBiBOTOBr  NBouoxifOE  ov  Mikor  Emplotu — Qannox  ioe  Jumr. 
—  When  employee  aged  thirteen  years  and  four  months  is  ehaiged  with 
contributory  negligence,  the  question  as  to  whether  he  bad  sufficient  un- 
derstanding to  comprehend  and  guard  against  the  peril  he  wae  in  ia  for 
the  jury  under  all  of  the  circumstances  of  the  ease.    Id. 

liL  BMPLOTn  DOIS  NOT  AjSaUlCX  THB  RiSK  OF  TBX  SaVBTT  OV  MaOHDIBBT 

VHUBBS  H>  Kmowb  the  danger,  or  it  is  so  obvious  that  he  will  be  pre- 
sumed to  know  it.  He  takes  the  risk  of  known  dai|ger%  and  not  d 
ethers.  Mytn  v.  ffudwn  Iron  Oo,,  176. 
!•.  Bmplotxis  cahnot  bx  Hbld^  as  a  Matteb  ov  Law,  to  havx  Assumid 
THB  Risk  of  a  wire  rope,  drum,  or  other  appliancee  on  the  surface  of  a 
mine  used  in  lowering  them  to  their  place  of  labor  underground,  when 
H  was  no  part  of  their  duty  to  operate  such  appliances,  and  they  weie 
not  clearly  and  obviously  dangerous  end  unfit  for  use.  An  employee 
nay  rely  somewhat  upon  the  expectation  that  bio  master  will  provide 
machinery  for  lowering  him  to  his  work,  and  is  therefore  not  eaUed  upoA 
to  be  vary  strict  ia  examining  into  its  safe^.    Id^ 
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fli  limam  Am  Simom— Simr  ov  MAanrar.  —The  iwJM  «l 
»  Jvj  in  fftTor  of  employMii  wIm  ]»▼•  bMB  iniwtd  bj  th«  fiUiBf  of  m 
tedM  in  wUoh  they  «»•  riding.  »  lopported  bj  evidMM  wUflh  tn4i 
to  ■bov  thni  tbnra  wm  n  want  of  rafloiM&t  povor  in  Um  bcnko^  and  tho 
nhMaoo  of  aaTthing  to  stop  IIm  bnokol  in  «aM  IIm  bfikn  aliMld  ful; 
that  the  def  andanti  had  in  other  placet  other  oontrtTanoea,  wUeh  were 
bettor  than  thoee  need  where  tiieaooidentoooarred;  and  tibat  the  original 
eflldenqr  ef  the  btake  had  been  removed  by  naa.    /dL 

n.  Av  Skplotsr  »  AvswsBABu  TO  HB  KHTborani  Wao  bats  nai  Iv- 
JVBBD  BT  A  DmoT  IK  Maghinxbt,  thoDgh  ho  had  employed  a  ma- 
ehiniat  to  put  it  in  good  order,  if  the  lattor  failed  to  do  eo^  thoogb  then 
wae  no  reaaon  to  aappoae  him  not  to  be  well  qnalilied  for  hia  dnty.    id, 

ttL  Dus  Oarb.  — Tbb  Faot  tbav  No  Ovb  had  stbe  buosb  n»  IvjvmBD 
in  deaoending  the  abaft  of  a  mine  is  noteonolaaiTe  that  the  mine  iinma 
bad  exeroiaed  due  care  in  aeleoting  and  keeping  in  proper  repair  the  appli* 
aneee  by  which  each  deeoent  waa  efiiBoted,  whenanaccideathaaaataally 
ooonrredy  and  there  is  evidence  tending  to  ahow  that  the  original  efll* 
eien^  of  anob  applianoea  haa  been  impaired.    M. 

ttL  Joan  NanuomoB  of  Mastss  aho  FiLUiw-anTAirr.  —  Wbein  the 
negligenoe  of  a  fellow-aerrant  and  want  of  dne  care  on  the  part  of  the 
maator  Jointly  oontribnto  to  an  aocidentp  the  maater  may  be  held  an- 
Bwerftble  to  a  servant  injured  thereby.    Id. 

81  HnDWOB  nuT  Othmi  BiAominBRr  was  SAvnt  than  thaft  need  by  the 
defendant  at  the  time  when  the  accident  oocuired  ia  admiawhle  to  aid 
the  Jury  in  detormining  whether  the  defendant  had  ezereifled  raaaonible 
eare  in  providing  and  maintotning  the  machinery  aotoally  in  uaa.    Id» 

H^  H?ii>MMOn  ov  FoRioiB  SuFB  nr  Maobinbbt  by  whieh  plaintifii  were 
injoied,  brought  borne  to  the  knowledge  of  defondanfa  anpecintendent^ 
h  adraianbleb  aa  tending  to  prove  that  the  maehinaiy  waa  iiianffinienK 
and  that  the  defendant  did  not  ezereiae  reaeonabla  eave  to  eantinning  iti 
naa.    Id. 

ttL  Nwuoiiion— LiABiLiTr  vbom  Umro  Dnwanwm  MAOHiiriRT.  —  Wbil% 
aa  a  general  mle^  an  employee  wbo  oontinnea  to  nae  maohinety  whiA  he 
knowa  to  be  dangerona  takee  upon  himaelf  the  riak  of  any  aoeidant  that 
may  reanlt  theMfnnni  alill,  if  aneb  employee^  in  pannance  ef  the  pnm> 
Am  of  bia  employer  to  remedy  the  defeot^  and  when  the  riak  ia  not  aoeb 
aa  to  threaten  immediato  danger,  oontinuee  in  hia  employmenti  and  ia 
Injnred,  without  fault  on  hia  part,  the  employer  ia  liable*    ib<w|^iW  ▼• 

9.  KviDBNOii  — BvnwoB  that  ah  SMPiiOTn  was  GsnsALLT  BirvTsn 
to  be  infirm  in  bia  aenaee  of  eight  and  hearing,  and  in  phyaioal  stoangth* 
ia  admisaible  for  the  purpoee  of  proving  that  his  employer  either  knew 
ef  theee  infirmitiee,  or  by  the  exercise  of  reasonable  eare  wonld  have 
known  of  them.    Monahfcm  ▼.  Wareuter^  226. 

28l  Bxplobion  of  Stbak-boiijer  hot  Pboca  FAon  Bvidimob  or  NnouBnon 
WHur.  —  Where  an  employee  of  the  vendor  of  a  saw*mill.  while  assisi 
ing  in  aetting  up  and  getting  the  mill  in  order,  ia  injured  by  the  ez» 
plosion  of  the  atoam-boiler  in  the  mill,  the  mere  happening  ef  the 
aceident  doee  not  raise  a  prima  /aeh  preeumption  of  negligence  en  the 
part  of  the  owner  of  the  null  in  managing  and  eondnolii^  the 
Aff  ▼.  iiMitfN.  613. 

Bee  Aflwror.  S;  OAnma;  RsnjwiiP  OoHPAani^  %  9-ML 
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MORTGAGES. 

L   AgmBBMlWT  BT  A  MOSTOAOBI  TO  AjKUIOI  AHO  DlBOBAMIl  A  MOVmAOB 

ow  TBI  Pbopxbtt  Oohtbtbd  to  Him  oahhot  bi  Eblbadbo  or  ammlM 
bj  the  gnafeor  after  th«  mortgagM  hM  elaoted  to  aooepfe  tho  agroomflai 
at  mado  for  hia  benofiti  and  baa  notifiad  tha  graataaaf  HMh  aooaplaiiaa. 
0{ford  T.  Ccrrlgant  606. 

ft  FoBBOLosirBB— CoNViBMATiON  OF  Salb.  -- An  objootum  to  tbo  oanfirma* 
tion  of  a  f oraolosnre  lale  tbat  it  waa  oflEiBotad  leeretlyy  and  witbont  aolioo 
to  defendant  or  bta  connselt  ia  withont  meriti  when  the  reoord  ahowa  thai 
defendant  bad  full  notice  of  the  uda.  It  waa  hia  duty  to  infoim  bia 
connaeL    Farmen*  Ba/nk  y.  Qmck,  280. 

&  Forbclobubb — CoLLATHRAL  Attaok  OH  Dbobbb.— An  appeal  fram  aa 
order  oonfirming  a  sale  cannot  be  need  to  review  the  decree  of  f oredco- 
nre,  when  the  court  below  bad  jnriadiction  of  the  aabjeot-matter  and  af 
tbepartiea.    /cL 

4b  FoBBCLOBUBB —  CoNViBiCATiOK  OF  Salb.  —  An  objection  to  tha  oonflnna- 
tion  of  a  foredoenre  lale  alleging  that  the  property  waa  add  and  bid  in 
at  a  great  aacritice,  and,  in  equity,  onght  to  be  readd,  is  without  merits 
in  the  absence  of  a  showing  that  if  a  new  sale  were  ordarad,  a  larger  or 
oren  as  large  a  price  coold  be  obtained.    Id*  ^ 

tea  Obattbl  Mobstoaobb;  Dowbb,  2;  FDcruBBi;  Gvababtti  InmmAM^  % 

MOTIONS  AND  OBDERS. 

L  Obobb  Bkatdio  PBoasBDiirag  CAviroif  bb  Doohabobd  whbb.  —  Wbaa  a 
Jvdge  haa  direotod  a  stay  of  proceedings,  and  an  nndartakiqg  on  appeal 
baa  been  ezeented  pnrsnant  to  hia  direction,  the  lower  conrt  haa  no 
forther  oontrol  over  the  matter,  and  cannot  diacharga  the  order  staying 
prooeedingB  after  it  haa  been  complied  with.  <^mA  ▼«  Qmm  ITo  Olmii§ 
Cbi»fiO. 

%  Obdbb  Madb  B¥  Ovb  Dbpabtkbht  of  Bupbriob  Court  mat  bb  Vaoatb^ 
B¥  Ahothbb  Dbpabtmbh t.  —  Where  one  department  d  a  anperior  ooorl 
■lakea  an  order  anthorizing  tha  issBawoa  of  an  azecntion,  another  de- 
partment of  the  same  court  may,  in  a  proper  eaae,  make  an  order  vaoal* 
tag  anch  order.  It  ia  tlM  same  court  acting  in  each  instance,  and  tlia 
iaot  that  the  crders  are  made  in  difhrent  departments  is  immatwrial. 
IkHami  v.  ITonfon,  44. 

H  Obdbb  AtTTHOBiznio  laavAHOB  of  Bxboutidb,  THOvroH  Affbalablb^  ka^ 
BB  Sbt  Abidb.  —.An  order  anthorisng  the  issuance  of  an  oxeeatieiiy 
tlMNigh  an  i^ppedable  order,  may  be  attacked  by  a  motioQ  to  raoata  and 
■at  it  asida^  and  the  same  is  true  of  the  sale  made  under  il^    /dL 
See  Appbal  amd  Bbbob,  6;  Judgmbnti^  7. 

MUNICIPAL  00EP0RATI0N& 


1.  GamBAL  P^ywBBB. — A  munioipd  oorpocation  can  only  anrdaa  sudi 
powers  aa  are  aiprssdy  granted,  or  those  necessarily  or  fairly  implied  in 
or  incident  to  tiia  former,  and  those  which  are  essential  and  indispenaa- 
ble  to  tha  dedsred  objeots  and  purpcees  of  tha  corporatioQ.  Hwttimg  ▼• 
(%  ^  JbM* /ffoMi;  128. 

%  KxBBOMB  ofGbbbbal  AHP  SpwtAL  PowBBB.  »>  Ab  ogprsai  grant  oi  powar 
to  paaa  ordinanaas  upon  a  special  subject,  limited  by  tha  terms  of  tha 
grants  in  astenti  object^  or  porpcee^  or  in  reforenca  ta  Ilia  made  itt  bMA 
Am.  0r.  Bar.,  Yoii.  XY.— • 


tM  Imdbu 

il  1M17  be  nmfkmi,  nvhidei  all  f&wmt  to  legislate  vpoa  Ihiil  — Vfeai^ 
htfmd  the  piiMiilieJ  limito,  nnlew  a  oontnury  inteoi  appean  from  ikm 
•01    M 

9k  li  ■■<■■■  09  Gbhbkal  AMU  BnoiAL  Powsaa.  —  Whera  both  geneial 
and  apeoial  powen  are  granted  by  the  aet  of  inoorpoFatioii,  tho 
pofwor  to  paoi  b/-lawa  or  ordinanoes  reUtiiig  to  health  and  nnitary 
udor  tho  opedal  or  expioM  grant  oan  only  bo  ezereised  a 
and  to  tho  oxtontp  as  respeoto  those  matters,  allowed  by  the 
Ml  Tho  power  to  paoa  sooh  by-laws  under  the  general  grant  doso 
aol  oolargo  or  annul  the  power  granted  by  the  speoial  danse  in  re- 
lation to  its  Tarions  matters,  bat  giTes  anthority  to  paas  reasonable  by* 
laws  ttpon  all  etlior  matters  within  the  soope  of  mnnicipal  anthority*. 

ib  FowflA  10  MADnAa  Abattoib.  —  The  Ugiilatare  may,  by  appropriate 
legislation,  anthoriao  an  inoorporated  town  to  maintain  an  abattoir,  or 
pnblio  alanghter-honaa.    Id, 

§k  FowsB  10  MAiMTAni  Prauo  SLAVOBTis-BOuai. —Where  power  ia  spe- 
oially  oonfonrod  vpon  inoorporated  towna  to  prohibit  slanghter-hoases  or 
any  nnwholeaome  business  or  establishment  within  their  limits,  and  the 
oommon  ooanoQ  of  the  town  is  authorised,  by  appropriate  ordinanos^ 
to  rsgnlate  the  location  of  any  unwholesome  business,  and  to  deanss, 
ahats^  or  remoFe  the  same,  auoh  power  does  not  authorise  the  passage  of 
an  ordinance  to  appropriate  public  funds  for  the  erection  and  mainte- 
■anoe  of  a  public  tUKUidr,  or  slaughter-house,  nor  is  such  power  expressly 
or  impliedly  granted  by  the  general  incorporation  act  of  IlHnois.     Id, 

4  Yamuxob  BnrwxBN  Allmation  ahd  Proot.  —Under  a  complaint  alleging 
aegligenoe  on  the  part  of  a  eity  in  excavating  a  dangerous  hole  or  trench, 
and  throwing  up  a  dangerona  embankment  therefrom  in  tho  atreets,  by 
•ad  under  the  dirootion  of  defendant,  and  in  Buffering  tho  trench  and 
ombankment  to  be  without  protection  or  notice  to  travelera,  oFidenoe  la 
•dmiMihlo  to  show  either  a  dangerous  obstruction  oreated  by  the  city, 
•ad  left  unguarded,  or  a  like  obstruction  oreated  by  some  third  person, 
•ad  left  unguarded  by  the  eity  after  notice  of  ite  existence.  PeUmigiU  t. 
O^  </ ronterv,  442. 

%  WnuttTAL  OoKVORATioir  mon  ma  Dbbmbp  to  hatb  Kvowlidob  ov 
DAiMBBOua  CoHmnoir  <w  a  Strbvt  when  it  had  boon  ia  saeh  oonditioa 
two  montha  before  an  accident.    A2. 

IL  MvHioiPAL  CfoBPOBAfioH  HAS  A  DuTT  TO  Kbip  IIS  Snuoexs  iv  Saib  Oo» 
nmoK  lOB  Puauo  TtULfrntt,  and  nmst  oxereiso  reasonable  diligenoo  to 
•ooomplish  that  end;  and  this  rule  is  equally  applicable^  whether  the  aet 
or  omission  oompUined  of  ia  that  of  the  municipality,  or  of  some  third 

IL   MUMICIPAL  OOBPOBATIOB,  WRBM  PBIYATB  OB  PUBUO  iMJfBOTBKBirfS  ABB 

BBno  Madb  nr  m  fikrasBra,  mnrr  Gitabd  Tkbm  ao  as  to  prolsot 
travelers  from  resulting  injuries  therefrom,  and  if  neoessary  to  prevent 
aooidont»  should,  by  some  barrier,  doss}  the  street  against  the  pohlio^  a» 
that  no  harm  may  happen  if  the  work  should  bo  dolsyed.    kL 

lOl  PVBUO   STBBBTS~NBOLIOB!fOB.  —  OnB  UsINCI  A  PvBUO  BtBBST  MAT 

AssmtB  THAT  THB  MvHioiiPALrrT,  whoso  duty  it  is  ao  to  do^  haa  kept  tfa» 
street  in  safe  condition,  and  he  is  therefore  not  guilty  of  aegliflaaooin  not 
oxoroising  diligence  to  discover  a  dangerous  obstmotion.    ML 
IL  Tkb  Taot  that  It  n  tub  Dutt  of  a  Oobtbaoiob,  doing  work  oa  pub*- 
Uo  strsots^  to  maintain  warning  lighte  at  aa  oxoavatioa  ho  has  audi^ 


I 
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Ml  nll«f«  th«  nmnldpalilj  from  Habilitj  lor  «i  aooidBiit  nfoltbg 
fran  tlM  M^jgwit  amfaiioii  to  maiiitaiii  iiioh  lighti.    ItL 

I&  MinnOirALOOBrOBAnOHn  AHBWBBABLBVaBIXSBoABDOVWATUtOOM- 
iaMIOirXBfl^  WBW  Such  Boabd,  thoagh  ereatod  by  spooiAl  statote,  is 
rwogniied  m  a  dopartment  of  tho  city  goTemmeat  in  the  charter,  and 
«iiargod  with  tho  dnty  of  making  nooeMary  siirreyi»  and  preparing  a 
§mmtl  plan  aad  ayatom  of  aewera  for  the  oity,  and  of  preparing  and  ap- 
proving  tpeeiiflatioiis  for  oonatmcting  all  aewen,  draiUi  welli»  fire  oia- 
tim%  laying  water-pipes,  and  ereoting  hydrantu    Idm 

UL  To  BanuMiiiB  wbbthbb  thxbs  is  a  Munioipal  Rebpohsibilitt,  the 
iiifairy  mntt  be^  whether  the  department  whoee  miBfeasanoe  is  oom* 
plidnod  of  is  a  part  of  the  machinery  for  carrying  on  the  nuuuoipal 
foremmenti  and  whether  it  was  at  the  time  engaged  is  the  dischaiice 
of  a  dvty,  or  ohaiged  with  a  dnty  primarily  resting  upon  the  mnnioi- 
pality.    id. 

Mb  Leabiutt  or  OmoiE  or  Citt  avd  hb  Covwedmsutm  iob  PBOvm 
Bbaubd  rum  ths  Uss  or  no  Formxb's  Kvowlkdob  Obtainxd  as 
BaoB  OimoBB.  —  If  a  member  of  a  mvnicipal  board  authorised  to  seleet 
aad  porchase  a  sits  for  pnblio  purposes  agrees  with  a  third  person  to  in* 
ism  the  latter  of  the  site  seleoted  by  snob  board*  and  that  the  latter 
■hall  thsrsnpoii  parehase  snoh  site,  aad  then  sell  it  to  the  board  at  a 
yroAti  and  tiio  agreement  is  cairied  ont  through  the  aid  of  snob  officsft 
whorobj  the  mnmoipality  is  made  to  pay  a  higher  price  for  the  property 
Ibaii  it  ooold  hoTO  been  pnrehased  for  from  the  original  owner,  a  Joint 
can  be  sustained  against  said  officer  and  his  confederate  for  the 
It  of  ftoAt  by  them  realised.    BoUan  r.  Simmmt^  Wk 

SeoNuiBANOIB. 

MUTUAL  BBNBFIT  ASSOCIATIOKa 
See  Ihsusancb,  1& 

NBGLIGBKCB. 

Ift  VioiMBMm  s  vov  PammiD  aoaixbt  PuaHnrri  but  when  his  own  ov^ 
dHMO  tends  to  create  snoh  presumption,  he  must  rebut  it  by  snffident 
ppoof  to  produce  belief  in  the  minds  of  the  jury  that  negligence  on  his 
part  did  not  in  faot  exist    Miammri  P.  Ity  Co,  t.  Foreman,  78fi. 

t>  iMUfcUunom.  —  In  an  action  to  recover  damagee  for  injury  from 
an  engine^  the  Jury  is  properly  instructed  that  '^the  burden  was  on 
plaintiff  to  show  a  negligent  act  of  the  defendant  ^riuch  was  the  psozi* 
mate  cause  of  the  injury  ";  and  that  **  unless  the  omission  to  have  a  plat- 
iorm  erected  around  the  engine  was  the  proximate  caase  of  the  injury," 
the  plaintiff  could  not  recover.  It  was  also  held  proper^  in  this  case,  to 
rsfnso  to  ohargsb  the  evidence  being  conflicting,  *'  that  there  is  no  ovi- 
dHMO  in  this  case  that  the  omiesion  to  erect  the  platform  was  the  proxi- 
mats  cause  of  the  injury."    Brmmfield  v.  BtighMt  687. 

&  Td  WAm  or  Oo]iTBiBim>&r  Naouonvon  mat  b>  Dbibbmivbd  bt  ths 
OoOBV  A8  A  Marbb  or  Law  when  there  are  no  facts  in  evidence  from 
wUeh  any  inf ersoco  of  negligenoe  can  arise.  MtDomiM  ▼.  Limg  Idmi 
JL  JL  Ox,  4S7. 

ik  OoimiBinoBT  Kbouobbob.  ~  A  Brakxkam  Who  n  n  tbb  Act  ov 
Oovruva  Oabs^  and  who»  when  the  cars  are  four  or  five  leet  apart,  ssea 
Urn!  the  bampei  el  the  moving  car  is  lower  than  that  of  the  stationaqf 
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mr,  it  aol^  at  «  mattor  of  law,  to  bo  adjedfod  gnflly  of 
aagligenoo,  in  attomptiiif  to  mako  tlioooqplagi    WhMi  tho  wfaolo 
aetion  is  tho  oooorroaoo  of  a  oiomoiiti  •  nun  ia  not  to  bo  bald 
aiUo  if  bo  oira  as  to  tho  oatimato  of  tbo  dangar  oonfranting  biaa.    Good' 
rkk  r.  New  Terk  ou,  B.  R,  Co.,  4ia 

i.  A  Stbahgbb  Oomdw  oh  Buamia  on  Onmwnn  vpov  thb  PumiBi 
or  AiroTHni  baa  no  rigbt  to  obooao  for  bimaolf  hia  aaaana  of  ingraaa  and 
ogreai,  and  baa  no  right  to  detormino  wfaoro  bnlfcy  artioloa  ahall  bo  vn- 
loadod,  or  to  unload  thom  without  inquiry  or  notioa^  and  if  in  oo  doing 
ho  rooeives  an  injury,  ha  oannot  reooYor.    BoiM  r,  Berhey,  870. 

fl  PsBSOira  Who  Strat  about  Othbb  Pboplb's  Pbbmxbm  at  their  own 
will  mnat  look  out  for  their  safety  in  dangorona  and  nnsafa  plaaaa»  ar 
themseWes  suffer  tho  oonseqnenoes.     i<L 

1.  Ho  Onb  Hia  kart  Right  to  Endahobr  Himbbup,  or  to  disturb  oChar 
poople'a  arrangeniontB  on  their  promisos,  by  moving  around  in  tho  dark 
in  a  strange  room,  into  which  ho  baa  entered  of  hia  own  accord  and 
without  direction,  and  if  he  raoeivoa  an  injury  in  oo  doing,  he  ia  biBa- 
aalf  responsible  for  it.   Id, 

fl  OomnraroBT  Nbouohbob  or  Dbitbh  iMPirm  to  Pasbbhobb.  —  A 
driTor  of  a  private  rehiole  ia  under  dnty  to  stop,  look,  and  Uatan  baf era 
attempting  to  oroas  a  railroad  tnu^k,  and  failure  to  perfonn  tiiia  duty 
makes  him  guilty  of  oontribntory  negligenoa^  barring  rooorory  for  in- 
Jury  from  collision,  and  hia  negUgenoe  may  be  imputed  to  one  who  Is 
ffidhig  with  him  by  invitation  and  without  compensation,  and  who  knew 
iSbm  locality,  and  that  a  train  was  about  due,  that  he  was  approaching 
tho  rallraad  track  at  a  fast  trat»  and  who  sat  with  his  back  to  tho  drirei; 
and  did  not  aak  him  to  stop»  look,  or  listen,  or  to  permit  him  to  got  onl 
D&m  T.  PeniMyANittia  R.  R,  Co.,  733. 

t»  OoBTBiBinoBT  Nbouobmob  ob  Dbivbb  wkbh  Ikpotbd  to  Pabbbmgbb.  » 
The  ne^igenco  of  the  driver  of  a  private  vehicle  cannot  bo  imputed  to 
n  party  riding  with  him  by  invitation  and  without  compensation  when 
anch  party  ia  free  from  blame;  still,  tho  latter  is  liable  for  hia  own  nag* 
ligenoe.    Id 

•oa  0ABBIBR8,  9^11,  14;  Oo&POUATioira,  21;  ImrAsm  ahd  Ihtahot;  I^  ii 
llArrBB  AKB  Sbbtaht;  MmriapAL  OoBroBATUHBi  RanjMUP  OImipap 

HIBi;  Tblbobaph  OOMPAHUa. 

NEOOTIABLB  IKSTRUMENTa 

i»  SrATtrrB  ov  Iaotatiov  om  Kotbr  Patablb  om  Dbmahd  doea  not  ooa^ 
monce  running  untU  the  day  after  that  on  which  such  notea  bear  dataw 
aemard  v.  Harden,  183. 

%  PmoMnHOBT  NoTB  Patablb  oh  Dbkahd  n  Dub  Ikxbdiatblt  without 
Dbhaxh^  and  the  atatute  of  limitations  commenoes  to  run  at  onoe  from 
tho  time  of  its  ozecution.    0*N«a  v.  JIagner,  88. 

H  KoTB  Patablb  oh  Dbmahd  attbb  Datx  is  O&uinabt  Dbhakd  Koib  pay- 
able  at  onoa^  and  may  be  aued  on  immediately  after  it  is  given.    Id» 

4^  iHPOBBBiiHHT^  lOH  CoLLBonoH,  of  a  dr%f t  or  check  is  not  a  transfer  of  the 
title  to  Hko  indoraae^  but  merely  conatitutea  him  the  agent  of  the  ish 
docaar  to  present  the  paper,  demand  and  receive  payment,  and  remit  the 
prooeoda.  Nor  doea  a  diffurent  result  follow  from  the  fact  that  the  in- 
doraer  ia  credited,  and  the  indorsee  chaiged,  with  tho  amount  of  ao^ 
draft  or  cheeky  where  it  appears  that  the  indorsee  does  not 
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VMOB JBtionany  respoiulblo  lor  nob  amoant  vatfl  tiia  draft  or  clMok  Is 
Mfcoally  paid.    Bvtdnum*  mid  Dr^mnf  Batik  t.  JSMM;  51fi. 

i.  Wnnui  DBAFm  ahd  Ohxokb  au  Ivdobsxd  to  a  Bavx  io&  OoLUKmoi^ 
and  th«  oootm  of  basiness  is  for  the  oolleoting  bank  to  remit  bat  onoe  a 
week,  it  ia  under  no  obligation  to  remit  tbe  identical  moneys  oollected» 
and  if  it  pays  them  ont  in  the  nsnal  course  of  bnsineas,  it  becomes  tbe 
debtor  of  the  bank  which  sent  sneh  drafts  or  ehecks,  and  the  poeitioB 
of  the  latter  is  not  different  from  that  of  an  ordinary  creditor.     Id, 

$B  Laorbs.  — Ths  OwNiB  OF  A  Dbavt  OR  Chxck  Ikdobbsd  VOB  COLLSCnOH 
TO  A  Bank,  which  snbseqnently  makes  an  assignment  for  the  benefit  of 
its  creditors,  is  not  guilty  of  laches  because  he  delays  for  sixteen  days 
after  having  notice  of  the  assignment  to  demand  of  the  assignee  the 
proceeds  of  snch  drafts  or  cheeks  by  him  received.     Id, 

7.  Chigk  Patablb  to  Non-xzibtiko  Pxbson  not  Trkatxd  A8  Patablb  to 

BsABXB  WHEN.  —  The  doctrine  which  treats  a  check  or  bill  made  pay*' 
able  to  a  fictitious  person  or  order,  as  one  made  payable  to  bearer,  aad 
10  negotiable  without  indorsement,  applies  only  where  it  is  so  drawn 
with  the  knowledge  of  the  parties.  It  doee  not  apply  to  a  check  made 
payable  to  a  non-existing  person  or  order,  the  drawer  of  which  has  been 
induced  by  the  fraud  of  a  third  person  to  so  draw  it»  in  the  belief  that 
the  payee  was  a  real  person,  and  intending  that  payment  should  be  made 
to  such  person.  Where,  therefore,  a  bank  depositor  is,  by  the  fraud  of 
a  third  person,  induced  to  draw  his  check  on  tbe  bank  payable  to  a  non- 
existing  person,  or  order,  in  ignorance  of  the  fact,  and  intending  no  fraud, 
the  bank  has  no  right  to  pay  the  check  and  charge  the  amount  to  the  de- 
positor upon  its  being  presented  by  such  third  person  indorsed  by  him 
and  purporting  to  be  indorsed  by  the  person  named  therein  as  payee. 
Armstrong  v.  National  Bank,  656. 

8.  Bank  is  Bound  to  Sattstt  Itbxlt  ov  Oenuinsnx88  ov  Indobskicxnt  on  a 

check  made  payable  to  a  certain  person  or  order;  and  the  fact  that  the 

drawer  of  a  check,  acting  in  good  faith,  makes  it  payable  to  a  certain 

person  or  order,  supposing  there  is  such  a  person,  when  in  Uct  there  b 

not»  does  not  excuse  it  for  paying  the  check  to  a  fraudulent  holder  npon 

any  less  precautions  than  if  it  had  been  made  payable  to  a  real  person.* 

Id. 
%  Sviumr — Fbavd  in  Obtaining  Sionatubx.  — Tbe  non-performanoe  of  an 

oral  agreement  made  at  the  time  a  note  is  signed  by  one  as  surety,  that 

he  shall  not  be  liable  thereon,  and  which  agreement  it  at  variance  with 

the  terms  ol  the  note,  is  not  such  fraud  as  will  release  such  surety.  'Kui* 

enkamp  v.  Orqf,  283. 

10.  Surbtt.  —  Proof  of  an  Oral  Agrbbmbnt  made  at  the  time  a  note  is 
signed  by  one  as  surety,  that  he  should  not  be  liable  thereon,  is  not  ad* 
missible  under  a  claim  of  fraud  to  defeat  the  terms  and  purpose  of  the 
note.     Id. 

11.  Surbtt — Evidbncb  to  Show  Want  of  Considbration  fob  Siondto 
NoTB.  —  Proof  of  the  non-performance  of  an  oral  agreement  made  at  the 
time  a  note  is  signed  by  one  as  surety,  that  he  shall  not  be  liable  thereon^ 
is  admissible  to  show  want  of  consideration  for  the  promise  made  in 
the  note^  and  that  it  was  so  signed  simply  to  accommodato  the  payee 
therein.    Id, 

'ML  ConaiBBBATION.  —  OONTBAOT  OF  SURBTTBHIF  NOT  TOSIB  SbAL  muA  bi 

•npported  by  a  sa£Beient  eonsideration.     Id, 

See  Limitation  or  Actions,  4. 


Index. 

hbw8pafsb  ldoel 
Bm  Ldil  avd  SLAirnB*  l-IL 

NJfiW  TRIAL. 

OftAvnira  av  Obixbb  pok  a  Kbw  Tbxal  on  Hm  bmIImi  of  a 
who^  with   other   dafeiicUiiti»  is  Joiiitly  and  tercrally  nod, 
ih«  forniMr  Jndgmenti  and  opentat  at  a  saw  trial  aa  to  aQ  af  tha 
aata.    <7ii{^ite.  iTy  0».  ▼.  /anMi^  743L 

Nonca. 

taa  Lb  Pnmnia;  Mabsod  Woiinip  S-IL 

NUIBANCBS. 

1.  Luaiunr  or .  Onrr  wqb  Maimtainxvo.  —  A  otty  hairing  eootral  and 
piwaearion  ol  a  dump-yard  and  Innying-gronnd  ao  nof^igantlj  and 
oareleaily  kept  as  to  ooostitata  a  noisanca  is  liable  in  damagea  to  an  adp 
Joining  land-own«r  injnrsd  thereby.    CfU^  qf  Wort  Worth  r.  Ortn^firdt 

%  Bumonuror  <»  Psnnov  AOAXiisr.  —  A  petition  in  an  notion  against 
a  oity  for  ereating  and  maintaining  a  nnisanoe  containing  the  neess 
sary  arermentip  and  alleging  that  plaintiff's  home  was  free  of  all 
norioBs  and'offimaiTo  odora,  and  was  a  desiioos  and  healthy  abode  prior 
to  the  time  defendant  oomndtted  and  permitted  the  nnisaneea  oomplainad 
oi^  desoribing  them»  is  snffioient»  without  direot  averment  to  nagatm 
the  anppositioa  that  the  sickness  and  injury  to  plaintiff  and  hia  family 
ware  oaased  by  other  than  the  gronnd  constituting  the  fonndatioB  of  the 
action.    7(2. 

IL  LiABiLRT  09  Oett  iob  Maintainivo.  —  In  an  action  againat  a  mkf 
for  creating  and  maintaining  a  ovbanoe,  it  ia  not  nacaasaiy  tn 
plead  the  character  and  nature  of  its  possession;  and  if  the  proof  ahowa 
a  maintenance  of  the  nuisance  while  in  the  possession  and  control  d  the 
dty,  its  liability  attaches,  no  matter  how  it  obtained  posseiaioau    /dL 

C  Btbrt  Pinaoii  has  tu  Rioht  to  have  the  air  diffused  over  hia 
premises  free  from  noxious  vapors  and  noisome  amells  that  would  aaft 
tziat  there  except  for  the  acts  of  the  party  oomplained  o^  and  which  are 
prejudiotsl  to  health«  or  nauseous  to  the  smell,  or  trench  upon  the  rights 
af  tiie  person  afifocted  thereby,  but  they  must  be  of  such  character  as  ta 
Iba  offenaiye  to  the  senses  or  to  produce  actual  phyaioal  discomfort^  nat> 
nrally  interfering  with  the  comfortable  enjoyment  of  property,  though 
they  need  not  be  hurtful  or  unwholesome,    /d. 

iw  LiABiLiTT  Of  CiTT  voR  Maiktainino.  —  When  a  municipal  oorpo> 
ration  has  ample  power  to  remove  a  nuisance  injurious  to  health, 
endangering  the  safety  or  impairing  the  convenience  of  its  oitiaans^  or 
when  in  the  prosecution  of  a  public  work  it  oreatea  or  maintaina  a  nni« 
sauce,  it  is  liable  for  all  the  injuries  resulting  from  a  failure  on  its  pert 
to  properly  exercise  the  power  possessed  by  it^  and  for  tha  injuries  re- 
aulting  from  its  unlawful  acts.    Id, 

OFFICE  AND  OFFICERS. 

L  Omom  db  FAcna--ONB  Suso  iob  Ihtbbibbxiio  win  tbb  Pbbsov  m 
Pbopbbtt  ov  Anothsb,  and  attempting  to  juatify  on  tha  ground  that 
his  act  was  properly  done  by  him  as  a  public  officer,  must  show,  not 


Indbz.  M9 


llMillM  WM  u  «a0«r  iii /MfD^  bvft  tk«l  !•  WM  doly  Md 
lariy  ^Mlifl^d  to  Ml  m  mmIi  oflleer.    8k9ri  ▼.  ifyiiiiinib  9M. 

&  Omani  »■  Viom— On  Maxhto  av  Ajuoct  jm  a 

xiir;  wbbv  Susd  bor  Ahauup  ahd  Fhai  IiiFRiaomam»  pvoivv  hb 
legftl  qualifioafeioiis  m  tnoh  offioar»  or  that  1m  pablioly  Mted  and  wm 
noogniaed  m  Mioh  oflloor  before  or  sfter  aet  broa^t  In  qneettoo.    /dL 

&  Ihooiifatibu  Omon.  -—  Offioe  ol  ooimlj  oominiHieiker  and  HuA  of 
poetnuwter  ere  inoompetiblfl^  indeptndiiit  ol  a&y  iteliito  lo  tiuii  eflbolk 
vodor  ooutitatioiud  provinon  thai  M17  pefaos  holding  an  offioe  of  tmal 
or  profit  nnder  the  United  Statee  oannot  at  the  same  tisM  hold  an  offioa 
in  the  state  te  wbioh  a  aalary  ii  atteohed.    Df  Tmrk  ▼•  Owawenwonlfib 

db  IsooiiFATZBiJi  Offion.^  Whore  n  petaon  la  appointed  to  a  state  offioe 
who  ia  already  holding  a  federal  offioe^  and  theae  offioee  are  made  inoooi* 
patible  by  the  atate  oonatitation,  hie  aooeptaaoe  and  entering  upon  the 
duties  of  the  stote  offioe  does  not  oreate  a  Taoanoy  in  the  federal  offioe; 
bnt  his  right  to  hold  the  former  may  be  qnestioned  If  he  attompto  te 
hold  them  both.    Id. 

i.  InooMPATiBiii  Omon.  —  Where  a  pereen  ia  holding  n  fsdeial  and  a  atate 
offlooy  made  inoompatible  by  state  oonstitntion,  bnt  before  anewer  and 
issue  Joined  in  9110  warranto  to  onst  him  from  the  stote  offioe  he  formally 
resigns  and  smrendem  the  federal  office,  his  title  to  the  stote  offioe  ia 
thereby  perf eeted  so  that  he  oannot  be  ousted  therefrom  by  Judgment  to 
the  fMo  warntmto  proceeding.   Id» 

C  VzLWO  OF  PAFBB6.  —Papers  are  propscly  filed  when  deliTored  to  Iko 
proper  officer,  and  by  him  reoeiTed  to  be  kept  on  file.    Beite  t.  MomK, 


•ee  Aaaam  KxnouTiona;  LmL  mmd  HiiAWMM,  IS-tt 

ORDERS. 
Bee  MonoRS  av»  Onixaa. 

PAKENT  AND  CHILD. 

OoHnmATnnr  von  Subtious  BmnunD  sr  Ohua,— When  a  son  aeeka  to 
reoover  compensation  for  such  serrioee  ae  his  filial  duty  and  ^^''■""Mm 
humanity  require  him  to  render  hia  aged  parenti  he  must  prore  an  ez* 
press  and  actual  contract  definito  to  ite  term%  and  proof  of  looee  deola- 
imtioiie  of  gratitade  and  of  an  intention  to  oompensate^  made  by  an  old 
man  to  the  extremity  of  his  last  sioknees^  will  not  be  enffloiont  to  inp» 
port  the  olaim.    Zimmerman  t.  ZtfnmeniuMy  720. 

PAROL  TBSTIMONT. 
•ee  AawMCTt  7-10;  Chabitabui  Uan,  1;  CovTBAcn,  2;  Duom^  1-S;  F)aAU»> 

ULSBT  OonTITANOIfl^  d;  SmOIVIO  PXBfOBllAXO& 

PARTNERSHIP. 

1.  Smov  OP  DmnuDTiov  sr  Dbath.  —The  retention  and  use  of  the  firm 
name  after  the  death  of  one  of  the  partners  oreatss  no  liability  en  the 
eetato  of  the  deceased,  and  the  sunriving  partner,  by  accepting  a  draft  to 
the  firm  name^  makes  himself  peieonally  liable  therefor.  IFeediMitf  t« 
Brooki,  104. 


MOO  IllDKX. 

%  Immmntm  Ova  TMxniwm  mm  vor,  m  8%  wftk  a  dfaMhrtkB  «C  1b» 
fwtMnfaiy^  b«i  buij  MMlitote  wiffinimit  groaadi  te  jwttfy  »  ooui 
<l  •yii^  ia  de— wag  iti  diiMhitioD.  Thii  wiU  aat  U  dsae  if  tiia 
a4j  M  tanyomy  aaly,  with  a  fair  pro^Mfe  of  xeoorary  witiun  a 
aUa  tima.    A^^mMid  ▼.  Vaughn^  112. 

&  BmMlv  ov  I1I8AI11TT  ov  Pabthxb.  ~  An  adjadieatioa  hf  Ilia  aoaaty 
aaart  tbal  ana  paFiaar  is  taiapofarily  iaMuia  doM  aa^  diHolva  tiia 
farlnankipi  aad  mpan  a  bill  filad  for  that  parpow^  it  hai  no  other 
thaa  to  aftablifth  tha  inmiity.  In  nioh  OMa  aqaity  will  look  totha 
prodaoad  apoa  tha  partnanhip  ralAtion%  and  rsfasa  to  dinolTo 
Iham  and  apply  tha  iMata,  nnloM  tha  ioMnity  laatarially  afbcta  tha 
a^paetty  of  tha  partaar  to  diaoharga  tha  dntias  impoaad  by  hit  aontraat 
laktiM.    Id. 

4  PAKmiB  SHBaaon  Cbamaoteml  99  Bon  PanoEPAL  abd  Aanrt.^- 
For  hinnalf,  with  raqpaot  to  tha  partnanhip^  ha  aeti  aa  priaoipa^  aad 
agant  for  hio  partnanb  ^>nih  aa  interest  ia  all  that  pertaias  to  tha 
bneineee  of  tha  flrai.  H  tharef ore^  for  any  reaeon,  one  maaibor  ol 
tha  firm  aeeameo  oontrol,  ha  mast,  whUa  eo  controUing^  maaaga  lor  aad 
ia  tha  iotarast  of  all  tha  pertnara.  Hie  duty  ii  anelogoae  to  that  of  a 
traetee^  aad  he  ie  not  allowed  to  darire  pereonal  profit  from  tha  aee  ol 
tha  pertaetehip  aeeete  or  baeineBe  or  good- will  of  tha  firm.    Id. 

$.  XfvabT  OF  iKBAiiiTT  ov  pABTHxa.  —  After  an  adjndication  of  the  ineui- 
i^  of  one  partner,  tha  oontinning  partaar  may  apply  for  a  diwolntion 
of  the  partnership  if  he  to  deeires;  or  if  it  is  a  partnanhip  at  will,  ha 
BMy  diaeolTe  it  ot  hie  own  volition.    Id. 

C  BrvBor  or  CoinmiuzMo  BusiNns  Aimt  lyaAHirr  ov  Ora  Pabxiisk.  -> 
When  one  partner  has  bean  adjudged  insane,  and  the  remaining 
partner  oontinaes  the  basineso  aa  befon,  withont  objectioa  or  notiee 
to  any  one,  it  is  preenmed  that  he  did  not  intend  a  dissolntion  of 
the  firm,  bnt  that  he  waited  to  determine  whether  the  incapacity  of  his 
partner  woold  prove  merely  temporary,  and  it  wonld  become  practicable 
for  him  to  resume  business.  So  long  as  he  thus  continues  to  carry  00 
the  businees,  withont  seeking  to  dissolve  the  partnenhip,  than  is  no  dis- 
solntion, nor  is  he  azoased  from  aooonnting  for  the  profits  derived  by 
him  from  the  business  of  the  firm.    Id, 

7«   PaBTHKB'b  RiOBT  to  COICPXNBATIOII  fob  ClOSIBO  BuaiBBBS  AFTBB  DlBSO- 

LUnoB.  —  A  partner  claiming  compensation  for  personal  sarvioe%  and 
for  dosing  the  businees  after  dissolution  of  the  partnership^  most  show 
that  he  performed  a  greater  amount  of  labor  thaa  his  partner«  to  anable 
him  to  recover.     JZe^/Seicf  v.  Oleason,  889. 

t,  BaBKKBS  and  BrOXBBS  —  PbBSUMPTION  AB  to  80OPB  OF  BUUBBBB  OF.  -* 

When  it  appean  that  certain  persons  wen  doing  business  aa  bankers 
aad  brokers^  and  that  they  by  their  managing  partner  agreed  to  purchase 
certain  bonds,  and  that  if  the  punhaser  should  become  dissatisfied  with 
the  pnnhase,  that  they  would  take  tham  off  his  hands  at  what  they  cost 
him,  it  win  not  be  presumed  that  this  oontraot  was  beyood  tha  scope  of 
the  businees  of  the  firm  nor  of  the  managing  partner's  aathority.  /ola> 
jlOA  V.  Tra^  894. 
8aa  AfluoBMBBT  bob  Bbbbut  of  CBBDin0B%  4-4  MjuMimiB%  lOf 

TIOBS. 

PAYMENT. 
8aa  Babki  abd  Babxibo^  8}  Dvbbh^  I. 


\ 
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PLEADIKO. 

Ib  «A  Mite  te  iMOfw  SMiMj  ftlkgtd  to  U  4m  on  ft  MUnMl^  ftbaft  **  tiM 
dofoftdui^  olliioiisli  thoiolo  ofton  roonootod  bv  wlaintiffi.  liM  iiilo^  bo- 
glootod^  and  lofooed  to  pay  *  tbo  mon^,  or  tmy  part  thoraol^  it  ft  oaft- 
olMt  aD^gatloa  of  tum-paynoiit    <yffmdm  r.  I^mwkr,  ItL 

lao  OoiiTBioi%  10{  FBAVDb  l-K;  MABBXAaa  AND  DnroMi^  4  Itonona* 

OoaroBAnoHi^  6|  Hvbujioh^  & 

POUCB  POWER. 
Sao  OoaanrunoNAL  Law,  6^  7* 

POWER  OF  ATTORNEY. 

1.  WiBftAirr  07  AnoBKsr  to  OoHnss  Jvdomxht  Hoar  aa  Snooiur  Oov- 

aravxD.  ^penM  v.  Bmerime^  634^ 
t.  Wabsaiit  07  AnoBRar  AiTAGHaD  to  Sbalbd  Nora  Patabui  lo  Patbb 
or  boarw,  onihoriaag  "  uiy  attomoy  at  Uw,  at  any  tuno  aftor  tho  aboro 
■am  beoomet  doe,  with  or  witbont  prooeas,  to  appaar  for  aa  in  any  coart 
of  racord  in  tbo  atate  of  Obio  and  oonfaaa  jndgmant  against  na  for  tho 
amoont  dua  tharaon,  with  intaraat  and  ooata,  and  to  raloaao  all  arrora 
aad  tha  ri|^t  of  appaal,"  doaa  not  oonfar  anthority  to  oonfaaa  Jndgmant 
ftgainat  tha  makar  of  tha  nota  in  favor  of  a  holdar  to  whom  tho  payaa 
tranafarrad  it  by  delivary;  and  jndgmant  cannot^  by  Tirtna  of  aaoh  war> 
lant  of  attomay,  ba  randarad  against  tha  makar  of  tha  nota  in  faror  of 
■nob  boldor  without  aammona  or  othar  notioo  to  tho  auikar  of  tho  briag- 
lag  of  tho  notion.    Id. 

POWER  OF  SALE. 
8oa  OBAnsL  MoiatOAoai^  1«^;  Bxaooroaa  abd  Aamaiafaiicn^  1»  % 

PRESGRIPnOK. 
8oa  AimnaB  Pobsbssioh;  WATBaoouBaai^  t. 

PBOOBSa 

lUMUaiTI    fBOM   SbBTIOB    or   SUKMONB,  WHBB    PabTT   BBTmBD  «a  — A 

poraon  attanding  tha  haaring  of  an  applioation  for  an  injnnotion  In  a 
oaaa  in  wbieh  ba  ia  intarastad  aa  a  party,  in  a  Jariadiotion  ontsido  of  that 
of  his  raaidanoa^  ia  privilagod  from  tha  sarvioa  of  aammona  whUo  going 
to^  ramaining  at|  and  ratnming  from  tho  plaoa  of  aaoh  haaring  Ai^ 
4rmm  r.  LtmUek  M7. 

800  AtTAOBM  BMT,  Sl 

PUBUO  LANDa 

]»  Pvauo  Labm  mat  bb  Clbarbd  bob  Cultitatiov  ww  PaBaov  or  Poana- 
flooi.    A  paraon  in  poaaaaaion  of  pnbiio  lands  of  tho  Unitad  Stataa  haa' 
ft  right  to  blaar  tham  of  sorab-oaka  and  othar  wild  ahmbbary,  for  tho 
parpoaa  af  preparing  tham  for  onltiration.    (yHamhm  T.  Dienairp  19. 


1IKI2  Indsz. 


nr  Pvauo  Laitm  at  thb  Unnni  SvAaiai  mat  i 
tf  Um  nMra  poM»irioo  thovof,  and  will  oaMtitBte  a  good 
for  tiM  pioodM  flf  th«  bvy  w  to  pay  Um  pnoo  ■gntd 


BAILBOAD  OOMFANIE& 

L  PUmiB  m  OnnouK  Mavjaib  to  Mass  Lbao.  ~  A  gwiwal  miniftr  «C 
a  nfiwij  wtth  poiww  to  niMuigo  and  ooatral  ite  otook-jaida  has  ■• 
powor  to  leaoo  thoiii»  and  tarn  OT«r  tiioir  ooatrol  and  managwiMnt  to  a^ 
otiier,  imloM  ozpntdj  aathoriied  ao  to  do  in  writmg.  Bm  t.  Mkmmi 
P.  JTy  Ok,  862. 

L  VaauonicB — RaiuoadIi  Lubujtt  vob  Wboho  ov  Oomwjanm, — If  a 
oondaotor  of  a  streot-iaalroad  advanoet  in  a  throatoniog  mannor  towaido 
.  and  kiolu  at  a  boy  who  ia  tretpawing  on  tho  platform  of  tho  ear,  and  tha 
boy,  to  avoid  tho  kick,  Jnmpo  off  the  platform,  landing  in  tho  middle  of 
anofcher  traok  of  the  Mune  railway,  where  he  is  ran  orer  by  aaothar  ew 
belonging  to  the  aame  company,  which  was  running  at  an  nnlawfal 
■peed,  the  eorporation  ii  aniwenble  for  the  injnrieo  thne  reoeiTod  by  tho 
boy,  though  the  boy  did  not  see  nor  look  for  the  oar  by  whioh  he  was 
injured.  Szoept  for  the  aot  of  the  conductor,  the  hasto  of  the  boy 
would  seem  heedleea,  and  hia  omiaaion  to  look  for  the  lypmadhing  ear 
would  afford  eTidenoe  of  carelaaaneaa;  but  hia  ccmduot  haa  to  be  weighed 
with  that  Df  the  conductor;  and  whether  the  boy  waa  in  Ini  influenced 
by  the  threat  of  aaaaolt,  and  how  far  the  obedieaoe  to  the  inatinot  of 
aelf -preeenration  from  a  Tiaible  danger  ahould  ezooae  the  failure  to  look 
lor  another  not  then  before  him,  were  queetiona  for  the  Jury.  M^Ootm 
r.  SkBlk  Ave.  R.  R.  Ok,  680. 

8w  laAwnjTt  ion  Fins. «- Where  a  fire  haa  itaorigin  from aparka  nei^igantly 
allowed  to  eacape  from  a  railroad  company'a  engine^  it  ia  liable  in  dam- 
agea,  no  matter  how  atrenuous  efforta  may  have  been  afterwarda  made 
by  the  company'a  aerranta  to  extinguiah  the  ^re.  Mimomi  Fikdifk  tty 
Co.  T.  Pldlaer,  771. 

4.  Durr  TO  Prstbiit  and  LiABiurr  voa  FOin.— Bailroad  companiea 
are  not  only  required  to  ezeroiae  a  high  degree  of  care  to  prevent  tho 
kindliog  of  firea  by  eacaping  aparka  from  their  looomotiTea,  but  are 
alao  under  obligation  to  extinguiah  them  when  they  hare  their  origm  in 
the  conduct  of  the  company'a  buaineoa,  if  thia  can  be  done  by  the  exer- 
eiae  of  ordinary  care.     Id. 

6i»  DoTT  io  EzTUiQUXSH  FiBSS.  — Where  a  fire  haa  been  kindled  by  eacap- 
ing aparica  from  a  railroad  company'a  looomotiTO,  when  the  ntmcat 
care  haa  been  uaed  to  prevent  their  eaoape,  and  to  prevant  their  kindling 
when  they  do  eaoape,  the  company  ia  atill  under  duty  to  uae  ordinary 
care  to  extinguiah  the  fire,  no  matter  whether  it  aroee  on  the  com- 
pany'a  right  of  way  or  on  oontiguoua  landa;  and  failure  to  axeroiao 
auch  care  aa  the  oircamstancee  of  the  oaae  indioatea  to  a  prudent  man  aa 
proper  givea  a  cause  of  action  for  injury  resulting.  In  auch  caae,  the 
queaticm  of  due  diligence  in  extinguishing  the  fire  ia  for  the  Jury.    Id. 

8.  DuTT  TO  Maimtahi  Cbo88ino,  avd  LiABUjrr  ion  Nsouobiiob  n  ns 
Ck>ii8TRU0ii0N.  —  When  a  railway  company  voluntarily  aaaamaa  to 
maiutein  a  croaaing  over  ite  traok  for  the  uae  of  the  public,  knowing 
that  it  is  ao  need,  it  ia  bound  to  keep  it  in  aafe  condition,  and  ii  UaUa 
for  any  iojuriea  leeultiog  to  paaaengara  ovarthe  oroeaing  by  raaa—  of  ili 
Mi^nt  oonatmotion.    MUMtHP.  ItyOo.^.  BMgm,9^ 
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t»  tm-ntAOKt  SxnirDSD  ntoM  ths  Maik  Iais  or  a  Railboad  onto  tkt 
kada  adjoining  the  inrTflyed  limito  of  the  voed  ae  located*  wider  a  parol 
Beenae  irom  and  agreement  with  the  land-ownera,  hat  witiioat  aoqniring 
title  to  the  land,  are  a  part  of  the  main  line,  and,  ae  to  them*  the  aame 
fflghti  are  conferred  npon  the  company  and  the  aame  obligations  im- 
posed as  exist  as  to  the  main  line.  The  right  to  prevent  another  railroad 
from  erossiag  the  slde-traoks  is  good,  nnder  such  license,  nntil  the  latter 
is  revoked.     Bam  it  J?.  Ox  t.  MtmtpeUer  ete.  iZ.  i2.  Co.,  877. 

il  BzoBT  ov  Om  Road  to  Lat  Tbaok  oh  thi  Lands  ov  Ahovbvb.  — Ose 
railroad  company  hae  no  right  to  lay  its  track  on  the  land  of  another 
railroad  company  nnless  there  is  an  absolnte  necessity  therefor.  Thai 
It  woold  be  a  convenience  so  to  do  does  not  confer  the  rights    Id, 

il  Bauboad  Oomfaht  UaiKO  tbb  Gabs  ov  Anothbb  Cobpobatiov  utoh 
m  Road  n  Bouvd  to  inspect  them  jnst  as  it  wonld  inspect  its  own  ears. 
This  dnty  H  owes  as  master  to  its  servants,  and  it  is  responsible  to  them 
lor  the  eooaequenoe  of  saoh  defects  as  wonld  have  been  discovered  by  «> 
dinaiy  inspeotioB.  This  examination  of  the  oars  of  other  roads  must  be 
performed  before  tbsy  are  placed  in  trains,  or  fnmished  to  employees  to 
be  Bsed.    OoodHA  w.  New  Tork  eic  IL  B.  Co.,  4ia 

111  SMFLom  ov  A  Railboad  Oompabt,  whbn  trb  Oabs  ov  Ahotbbb 
Railboad  abb  Fubbibhbd  to  Thbk  vob  Usb,  have  the  right  to  assnme 
that,  aa  far  aa  ordinary  care  ean  accomplish  it^  the  cars  are  snitably 
equipped  with  safe  and  saitable  appliances  for  tiie  discharge  of  tiieir 
datjt  And  that  they  are  not  to  be  expoeed  to  risk  and  danger  throng  the 
aegligenoe  of  tiieir  employer.    Id. 

11.  It  n  HOT  TBB  DtiTT  ov  TBB  Bbakbxbv  ov  A  Railboad  Compart  to 
SzAicniB  Oabi  to  Asobbtaxh  whu'hbb  tbb  Oovpuoro  Afpuanobb 
•re  in  proper  eondition  before  nndertaking  to  make  the  oonpling.  The 
dat]r  of  the  examination  in  the  first  instance  rests  npon  the  master.    Id, 

fL  DaoBBB  ov  VioiLAiroB  RxguiBBD  VBOM  A  Railway  Corporation  or 
THB  BzAMnrATiOH  OV  THB  Oabs  ov  Ahothbb  Railwat,  which  it  for* 
nishes  to  its  employees  for  their  use,  to  ascertain  that  snch  cars  are  safe, 
li  meaenred  by  the  danger  to  be  apprehended  and  avoided.    Id, 

in  Bbakbmah  ov  A  Railway  Company  dobs  not  Assumb  thb  Risk  ov 
BBOro  Ibjvbbd  by  the  ooming  together  of  cars  which  he  is  coupling.  If 
they  oonld  not  have  oome  together  if  the  bnmpers  had  been  in  proper 
eooditioB.    Id, 

14  XwBor  ov  RBOOBDoro  Looatiov  vob  Road.  «-  A  railroad  oom* 
pany,  by  recording  the  surveyed  location  for  its  road,  acqniree  a  prior, 
vested*  and  exclusive  right  to  build  on  the  line  of  location,  as  against 
another  railroad  oompany  which  subsequently  purchases  the  land  on 
nch  location,  or  whidi,  having  previously  purchased  or  agreed  to  pur- 
chase such  land,  hae  not  recorded  its  oonveyanoe  or  agreement  of  pur- 
ehaee.    Bam  B,  B.CkkT,  Monipelkr  eie,B.B,  Oo,f  877. 

lib  Srowbl  Abuono  vbom  Pbbmhtino  Mortgaob,  upon  Lands  ovbb 
Whioh  a  Railway  n  Covbtbuotbd,  to  bb  Fobbolosbd.  —  Where 
n  railroad  oompany  hae  oonstmoted  and  operated  its  road  across  mort- 
gaged prenuses  with  the  consent  of  the  parties,  and  hae  been  made  a  party 
to  the  foredoeure  of  the  mortgage^  it  cannot,  in  an  action  to  oondemn  tiie 
land  for  railroad  purposes^  setup  an  adverse  title  to  apart  of  the  premiase 
acquired  by  it  while  they  were  mortgaged,  as  such  title  might  have  been 
tttifaled  IB  the  teMleaore  aoit.    8LJokn»bm^tte.ILB.09.r.WiUim4^ 


1004 

ML  ImimiT  DoMinr -*  Tmnr am  ~  A   nilR«d  oompaay  fHiUh 

ttpoB  iMid  with  Um  OMuant  «f  Um  owiMr  or  nurtgagOTv  and,  witiioat 
•bjMtiott  fnm  any  <mm,  owiUweto-  and  ofwrtai  its  road  far  fiftocB 
jMn  witbont  aoqoiring  titia  to  tlio  land*  or  paying  land  daaagat,  or 
laking  any  amngoment  in  respect  thereto^  doea  not  thereby  oonatitate 
MmU  a  traepawer  aa  to  the  mortgagor  or  owner,  and  the  latter  ia  not  an- 
titlad  to  tiie  improrementa  or  their  Talne  aa  damage^  bat  only  to  actoal 
•ompanaation  for  tho  land  taken.    Id, 

tl.  PVBOBin  OV   OnI   B¥    AHOTHU   D0I8   NOT  WOBK   ComOUDATIOS. — 

A  pnrehaaa  at  aheriff'a  aale  of  one  railroad  franchiae  and  ootporate 
property  by  another  railroad  company  doea  not  deatroy  the  ootporate 
axiatenoe  of  the  former.  That  existence  continuea  aa  before,  neither 
anlarged  nor  reatricted.  The  pnrohaaer  takea  the  property  freed  from 
liability  for  aziating  debta  not  aecnred  by  prior  liena  and  from  all  obli- 
gationa  atriotly  peraonal  in  oharaoter.     Ou^tU,  M*y  Coi  r.  NeweU,  788. 

ML  PvBCBiBB  D0I8  HOT  Cbxatb  Coif80Lii>ATiOK.  —  Ownership  by  par- 
diaae  of  one  railroad  by  another  railroad  company  will  not  alone 
operate  a  oonaolidation  of  the  two  without  the  consent  of  the  atate. 
Thia  oonaent  will  not  be  implied,  nor  can  it  be  effeotaal  withont  the  con- 
aant  of  the  atockholdera  of  the  companiea  to  be  consolidated,    /d. 

Ill  BiQHTS  ov  PuBGBABEB  UNDUt  Bxiouhon.  — A  peraon  or  oorpomtion 
who  aeqviraa  the  property  and  franehiae  of  a  railway  oorporatioa 
thfoogh  aale  nndar  ezecation  takea  them  freed  from  all  liafaili^  for 
laraiar  Indabtedneaa  not  aeonred  by  prior  lion,  and  firom  all  mare  per- 
aonal obligationa  aaanmed  by  the  former  owner.    Id, 

Mb  PuiOHAn  vvDBE  BzsoDTioN — CoNBOLinATioBr — BaroprxL.  —  Purehaae 
ol  tha  property  and  franchiae  of  one  railway  nndar  ezeontion  hiy  an- 
atiier  railway  company  doea  not  of  itaelf  work  a  oonaolidation  of  the 
two  oompsniea^  nor  ia  the  pnrohaaer  eatoppod  from  denying  tha  fact  of 
^^ftf^liijft^i^n  ■    Id, 

n.  OwNBiflHiP  —  DoTT  TO  VvBUO, — A  railway,  no  matter  who  owaa  i^ 
ia  eharged  with  oTory  dnty  and  obligation  to  the  pnblic  impoaod  npon 
it  by  ita  charter  and  the  nature  of  its  bnaineas,  and  from  them  it  can- 
not escape  without  legislative  permisaioo,  ao  long  aa  ita  corporate  ez- 
iatence  continuea,  no  matter  if  it  ia  leaaod  or  otherwiae  oontrollad  and 
operated  by  another  peraon  or  corporatian.    Id, 

Ml  OwmMHiP— 1>UTZia  to  Pubuo.— When  a  railway  oompany*a  charter 
impoaaa  npon  it  obligationa  and  reaponaibilitiaa  oontinuoua  in  their  na- 
ture, in  the  diaoharge  of  which  inditriduala,  aa  diatinguiahed  frnm  the 
public,  have  an  intereat,  luoh  dutiaa  and  obligationa  reat  upon  it  in  ^e 
handa  of  whomaoever  may  become  the  owner  of  ita  propartgr  and  fran- 
chiae, and  inch  aubeeqaent  owner  ia  bound  by  any  coranant  running 
with  the  property  purohaeed.    Id, 

fll  LuBiLrrT  OF  SiiUPiNo^ux  OoKrAxr.  —A  aleeping-ear  company  whidi 
kiraa  cara  to  railroad%  raaerring  only  the  right  to  coUeet  frrea  lor  Ifaa 
naa  of  bertha^  and  to  retain  on  eadi  car  ita  own  oonduotor  and  porter, 
it  not  liable  aa  a  common  carrier  or  innkeeper,  but  mnat  axeroiae 
luaaonable  care  to  guard  paaaengera  from  thefti  and  if  through  want  of 
■ttoh  care,  tiie  peraonal  effsota  of  a  paaaenger,  anch  aa  he  may  reaaon- 
■My  earry  with  him,  are  atoleut  the  company  ia  liable  tharalar.  Fm^ 
flM»  Paknee  Cor  Cow  t.  Mattkewi,  873. 

M.  Lunurr  of  SLnraio-OAn  GoMFAnr  mn  NiauBBicni  «» A  aleeping- 
aar  paaaenger'a  n^ligeuM  f omiahing  an  opportunity  to  the  company'a 
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ili  to  tlea!  Mi  numey  will  not  rslflaae  il  from  fto  <iM|g»1ioB  to  fro- 
tool  hull  non  raoh  MrrantM  WFOOgfnl  Mto.    AIL 

8io  AmuL  ABD  Sbsob,  6;  Maucioijb  Pbo8B0otio«»  4|  Naouaiiro^  4^  IL 

RAPE. 
8m  CBiMncAL  Law,  lA 

RECEIVEB& 

!•  Kmrntwrnam  AppoonsD  sr  Ukitbd  Statu  Courts  are  SoBxaor  to  Ban 
in  any  ooort  having  jnriadiotion  of  the  tnbject-matter,  wiihoat  asking 
lesro  of  iho  ooort  which  appointed  them.    Dillingham  r.  Rustett,  753. 

%  JvnnDicnoR  io  Bum  JuDGMKNTa  against.  —  Ko  court  can  in- 
terfere with  the  enstody  of  property  held  by  another  court  through  a 
reeelTor,  hat  may  eataUish,  by  ita  jadgmenti  a  debt  againat  the  reoeir- 
ership,  which  mnat  be  recognized  by  the  ooort  appointing  the  reoeiTor, 
and  ia  not  open  to  lerision  by  it»  if  the  oonrt  rendering  it  had  joriadio- 
tloB  of  the  anbjeet-matter  and  of  the  parties.    Id. 

%  JvuimonoH  to  Bbtabusb  JuDGimiTi  against.  —  The  manner  in 
whieh  a  jndgmont  rendered  against  a  receiver  in  another  jnriadio- 
tion  shall  be  paid,  and  the  adjoatment  of  eqaitiea  between  persons 
having  claims  on  the  property  and  effects  in  the  handa  of  sooh  receiver, 
are  nnder  the  eontrol  of  the  coort  having  custody  throngh  its  receiver; 
hot  this  does  not  affect  the  Jnriadiction  of  other  oonrts  to  oondnsively 
establish  by  judgment  the  existence  and  extent  of  a  claim.    I<L 

4k  PowxEB  OF  RBomriBfl  Appointed  in  Onk  Statb  are  only  co-extensivo 
with  the  jurisdiction  of  the  court  appointing  them,  but  they  may  be 
permitted,  by  comity,  to  recover  possession  of  property  in  another  states 
If  no  dtisen  nor  suitor  of  that  state  ia  thereby  prejudiced  or  injured. 
Sereomb  v.  Callin,  147. 

f  •  OoNTBMFT  IN  Intmrvxrino  WITH  Rbcxivkr'b  FoasBSSiON.  —  Though  a 
receiver  may  not  have  reduced  the  funds  of  the  insolvent  to  his  posses- 
sion,  and  though  part  of  them  may  be  in  another  state,  still  the  title  ta 
an  of  them  and  the  constructive  possession  of  them  is  in  him  by  virtue  of 
his  appointment;  and  a  oitiaen  within  the  jurisdiction  of  the  oonrt  ap» 
pointing  him  cannot  attach  the  fonda  in  the  other  atate  without  the 
sanction  of  that  court,  and  by  so  doings  and  refusing  to  dismiss  his  soit^ 
he  is  guilty  of  and  may  be  ponished  for  contempt.    I<L 

C  AsRAdHMRNT  ov  Proprbtt  IN  CusTODT  ov  FoRXiON  Rbcuvxr.  — ^A  reocivsT 

•  appointed  in  a  foreign  jurisdiction  to  take  poesession  of  the  property  of  a 
railway  corporation  and  carry  oa  ita  bnsinees,  and  who  in  pursuance  of 
his  anthori^  as  snch  receiver  has  taken  the  property  into  his  actual  poe- 
session, within  the  jurisdiction  of  the  coort  by  which  he  was  appointed, 
oannot  hold  sooh  property  against  the  claim  of  a  citiaen  of  California, 
wfao^  open  finding  the  property  in  that  state,  has,  in  pursuance  of  its 
]aw%  oaosed  it  to.be  attached  as  seeority  for  his  jost  demands  against 
the  railway  company,    ffumpkreffi  v.  Boptku^  74. 

%  RarLEfiN  ST  FoRnoN  Riobivxr.  —  A  receiver  appointed  by  the  ooort  ef 
another  state,  for  the  benefit  of  ereditors  there,  can  only  soe  in  this  states 
as  sooh  rseeiver,  on  the  groond  of  comity;  and  the  principle  of  comity 
will  not  be  so  far  ozteaded  as  to  sustain  a  soit  by  him  to  replevy  prop- 
erty of  the  debtor  which  has  been  attached  in  this  state  by  a  creditor  re- 
siding thsrsio,  nolMthstanding  the  property  when  attaohad  was  In  tha 
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BBMArnDSBS. 

1.  OMUAJWMg  BnunrpMu  —  WhM»  a  will  pwfyMi  tiiit  wpoa  Hm  d— Hi  <g 
fMMtfTiagt  of  tiM  widow  of  the  tsitator  tho  «S0ettton  ahall  ptooead  to 
dhrido  hk  Mitato  amoog  hk  ohildreiif  or  smli  of  Umoi  **■•  nay  ba  Amb 
■Uto^  or  tho  lawful  iorao  of  raoh  of  them  as  may  bo  doad  lufing  lawfal 
iMno^**  oaoh  ohild,  or  if  dead,  his  Smoo,  takoo  only  a  oontiBgoai  lonaiDp 
dor  dependent  upon  the  tenninatioa  of  tho  partioolar  aetate^  and  mgnm 
hie  or  thoir  being  elhro  at  that  time.    Eaward  ▼•  Peawefft  190k 

t.  RsMADmiB  n  VivrcD  wnmir  a  PEimrT  hmMan  Pahm  to  a  partj,  ta 
be  enjoyed  in  the  fntnre,  oo  that  tho  eetate  ie  i&Tariably  fixed  in  a  dotal 
minate  penon  after  the  partioolar  eetate  temdnatea.    MsL 

S.  OoHTiNoxiiT  BntAiNDBE  IB  Okb  Ldotsd  TO  Tau  BffBOT,  oittier  to  a  da- 
biona  or  nnoertein  person,  or  upon  a  dnbiona  and  nnoertain  orent.    id, 

4,  Stsrt  Bstatb  or  Bbmauvdu  Subjbct  to  a  Ooirmionicr  oa  Ooimtiov 
is  not  neoeasarily  a  ountingent  remainder.  The  condition  may  bo  proo^ 
dent  or  aubeeqnent.  If  the  former,  the  remainder  oannoi  Toet  until  thai 
whieh  is  eontingent  has  happened  and  thereby  beoomes  oertain.  If  tho 
latter,  tiie  estete  resto  immediately,  snbjeot  to  ho  defeated  by  tho  Iwp- 
peaing  of  the  oondition.    Id, 

9k  OurnvoBMT  BBMAivDm  n  nor  Suwior  10  Limr  avd  8aiA  ^ifaol  tta 
party  enlitUd  to  il^  and  no  title  passes  to  a  pwohasw  by  •hoBtf'a  doii. 
Mi. 

RSFLEVIK. 
8eo  RiQBnm%  7* 

RBB  JUDICATA. 
8oo  OonroBATnuri^  8;  Juiwumm, 

8ALIE& 

8oo  IqpBi^  9$   IkAVSi  IkunNrunr*  OomwwtM3nm  i-%  !■•■■■■  m 

Fbavs%4 

SET-OFF  AND  OOUNTBRGLAIH 
See  Appbal  and  BrboOp  4, 

8LBBPIKO-€AB  OOMPANIBBL 
800  Ban.Bffian  CcmPAnxMb  S^  tt» 

8PBCIFI0  PEBFORMANOB. 
Snoifio  PinioitMAHoa  with  Pabol  Vabiation  wiTHUvt  Cnoaa>nLi»  — 

ft 

Where  speoific  performanoe  of  a  written  agreement  is  demanded,  and 
parol  eridenoo  is  admitted  to  ptor%  a  oontemporaneoos  oral  agreoMsnl 
aUeged  in  the  answer,  and  Tirying  the  written  oontraoli  tho  ooart  may 
dooreo  specifio  performanoe  of  the  oontraot  with  the  parol  Tariation 
npon  the  allogations  in  the  aaswoTy  without  re^niiiag  a  wnesbill  JBn^ 
Jdd  V.  ^'^'^  889u 
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8tatutb  of  fraud& 

1*  ChuL  PxoMiSB  TO  Pat  Dmwt  ow  Anothsb.  —An  oral  promhe \j  m moii- 
gagM  to  pay  tho  dobt  of  hio  mortgagor,  given  in  consideration  of  a 
forbearanoe  to  attaoh  property  of  the  mortgagor  not  inoluded  in  tiM 
mortgage,  ia  void  under  the  statute  of  irands.  although  the  mortgagee 
eenTorted  sueh  meh  property  to  his  own  use.    Skwari  r,  •/eromc^  862. 

t.  PnoMin  TO  Fat  Dibt  of  Anothsr.  —There  must  be  a  consideratioii  to 
support  erery  promise,  whether  evidenced  by  writing  or  not»  and  where 
the  promise  is  to  answer  for  the  debt,  default,  or  misdoing  of  another, 
such  promise  must  be  evidenced  by  writing.    JtL 

t,  Pbohibb  to  Pat  Dxbt  ov  Avotbxb.  — A  special  promise  to  pay  the 
debt  of  another,  given  in  conBideration  of  a  forbearance  to  attaoh  prop> 
erty  of  the  debtor,  to  which  neither  the  promisor  nor  the  oreditor  has 
any  right,  lien,  or  title,  is  void  under  the  statute  of  frauds.    Id, 

4.  AoRSXifUiiT  TO  RBFUBcaAsn.  — An  oral  contract  by  whioh  a  person  sells 
his  own  chattels  or  choses  in  action  for  more  than  fifty  dollar^  payment 
and  delivery  being  made,  and' agreeing  to  take  them  baok  from  and  to 
repay  the  purchase  prioe  to  the  purchaser  on  demand,  is  an  entire  con- 
tract, and  the  promise  to  take  back  the  property  and  repay  the  puiuhaae 
price  is  not  void  by  the  statute  of  frauds.    Jokntiam  v.  Traakf  99L 


STATUTES. 

I.  SionoHt  or  Statots  nr  Pari  Materia  most  bb  Rbad  Toqxthbb,  and 
effect  given  to  each.     Oleason  v.  Sprap^  47. 

L  CkHfSTBucTiov  or  Statutx  Pbbscribing  Modx  ov  Donro  Act.  — When  a 
statute  says  an  aet  oannot  be  done  unless  performed  in  a  eertain  aodi^ 
the  inhibition  against  performing  it  in  any  other  way  is  lust  as  strong 
and  complete  as  when  the  statute  says  that  an  ao^  unliM  done  in  a  eer- 
tain fflode^  shall  not  be  valid  for  any  purpoee.    Id* 

flea  OominauL  Law;  CoManTunoiiAL  Law;  (knnnnm^  Stidbbo^  % 

flXRKBT-RAILROAI)  COMPAKIBa 
flee  Cabbibbs,  81-M. 

8UICIDK 
flea  CnnoBAL  Law,  16;  iBanuBOB, 

SUMMOKS. 
flee  Pbogbm. 

SURETYSHIP. 
flea  AwBAL  avB  Bbbob,  8;  SzaooroBa  avs  Ai»aB]BiBASon%  fl^  %  lfioo> 

TXABLB  iBarBOMBBT^  ^18. 

TAXATION. 

Vonn  av  OFFOBrramr  to  batb  Ambsimbbtb  Bbvibwbd  m  OosBBonBi 
«-If  a  pubUe  statute  designates  a  time  when  and  a  plaoa  where  tax- 
payors  may  appear  for  tha  pnfpoee  of  having  sssssomonts  against  tham 
and  their  proper^  rofviewed  and  eoiTeeted,  this  stfards  to  tliam  adequate 
notice  and  an  opportunity  to  be  lMaid»  Mid  an  sssssomont  molds  under 
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MMh  ilateto  k  nol  Toid  on  tlM  giwud  IhftI  tt  i^riTod  Hm 

MMir  fnffm^  wiUMmt  dna  prooen  of  law.    Peopk  ▼•  2WiMr»  4ML 

8m  Gobfobaisokb.  16-A 

TELEGRAPH  OOMPAKIKS. 

L  GoHimicvBziiiPTiHonuwIiUBiUTr  voftNiouoBRniyooi«-Ai 

latuNi  in  Hm  printed  Uanki  used  hj  a  telegnph  oompany  nodrngting  H 
from  liability  for  ito  nogligenoe  in  the  tranwniwion  of  nnropoated  IBM* 
•ages  boyond  the  priee  reoeived  for  lending  the  aanM^  k  nnreaaonable  and 
▼Old aa againat pnblio poUey.    GUU$r.  WeUtm  Umhm  TeL  O^  917. 

%  Dious  ov  Cau  Dub  ibom  —  Qmrm^ATuam  AoanR  LuBnorr  bob 
KaoLiOBirGB  Void.— Telegraph  oompaniea  are  bound*  in  the  dia> 
eharge  of  their  dntiea  to  the  pnbliop  to  ezeroiae  that  degree  of  eare  and 
•kill  that  earefol  and  pmdent  men  exeroiae  in  like  oironmetanoe%  and 
they  eannot  reatriot  thia  liability  by  contraot  or  notioe^  nor  ean  tb^ 
atipalate  against  liabili^  for  negligence  of  any  kind.    UL 

t,  LiABiLirr  BOB  DxuvBBT  ov  Cbasomd  Mbssaob. — A  telegraph  oompany« 
with  notioe  of  the  pnrpoee  for  which  a  moMage  ia  aen^  ia  liable  to  the 
sender  for  all  damagea  and  expense  natnrally  and  proximatety  resalting 
from  its  negligenoe  in  deliyering  the  message  in  a  ohanged  eonditioe. 
Weiiem  Union  Telegraph  Co.  ▼•  Edtall,  835. 

4i  Honci  ov  PuBVOBX  or  Tblbqbam.  —  When  a  telegraph  oompany  is  given 
notice  of  the  main  purpose  for  which  a  telegram  is  sent^  it  is  ohargeable 
with  notioe  of  whatever  the  dispatch  snggests^  and  of  eiwmy  incidental 
fact  attending  the  transaction  which  it  oonld  hava  asoertained  by  the 
moat  minute  inquiry}  and  if,  under  such  oironmstances^  it  deliveis  a 
ohanged  telegram,  it  is  liable  for  all  damages  naturally  resulting  fro« 
its  negligence  in  failing  to  make  such  inquiriee.    Id, 

IL  NBauoBMOB  ov  TELBORAm  OoMPAKT  in  deliToring  a  ohanged  telegrsa 
eannot  be  attributed  to  the  recelTar  thereof^  who  acts  npon  its  direatioiv 
when  tiiere  is  nothing  in  the  msesage  aa  reoeived  to  aoggest  ndenbt  ae  le 
itsaoouraoy.    Id, 

K  LiAUUTT  voB  NBOuaBBOB.  —  The  preoeivir  of  a  telegraphio  diapateh 
may  maintain  an  action  against  the  oompany,  through  whoee  ne^ 
genoe  the  message  has  been  altered  or  ohanged,  for  such  loea  or  dtimagt 
aa  he  haa  anatained  by  reaaon  of  having  been  led  to  not  npon  the  dia* 
pateh,  and  proof  of  auch  alteration  ia  prima  fade  proof  of  the  ne^igenea 
of  the  oompany.  It  must  then  assume  the  burden  of  showing  that  the 
error  was  caused  by  an  agency  for  whioh  it  k  not  liable.  WuHem  U, 
Td.Co.Y,  Ihtbok,  100. 

7.  Rbmbdt  AOAnaT,  bob  Nbouobbob.  —  Where  no  oontraot  relataoa 
between  the  receiver  of  a  dupatoh  and  the  telegraph  oompany,  the 
edy  of  the  former  for  negligenoe  in  tranamitting  the  mesaage  k  in  an  no- 
tion of  tort.    Id, 

IL  Abb  CoMiroH  Oarbibbs  and  public  aervanta,  and  are  bovnd  to  aet  when- 
ever called  upon,  their  chargee  being  paid  or  tendered.  The  eKtsnt.ef 
their  liability  k  to  tranamit  oorreotly  the  meaaage  aa  delivered.    Id, 

H  Liabilitt  bob  Nbouobboi^  and  Mbasvbb  ov  DAMAOBB.~Wlien  the 
leoeiver  of  a  dispatch  aniEBn  loos  from  the  earaleaa  and  negligent  per* 
fermance  of  ita  duty  by  a  telegraph  oompany,  he  may  leeover  damagea 
hitert.  IneBehaeaaebthemeaanreof  damagea k oompenaation lor  hk 
aetnal  kaa,  ieUowing  ae  the  natenl  and  proximate  oanHgnwii  of  the 
eompany'a  aot»    iUL 
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10.  RviDRNCE — TRANSAcnoNs  BY  Teikg  RAPH.  —Whore  a  telegraph  company 
contracts  to  furuUh  an  oil  broker  with  accurate  qnotationa  of  prices  of 
oil,  and  to  txanainit  hia  messagee  for  purcliaaes  and  aalee,  he  may  show, 
when  sued  on  the  contract,  the  qnotationa  furnished  and  directions  given 
in  reliance  thereon;  and  his  testimony  as  to  purchases  and  sales  made 
under  such  directions,  at  places  where  he  was  not  personally  present,  is 
admissible,  and  cannot  be  excluded  under  the  rule  requiring  the  produo* 
tion  of  the  best  evidence,  as  the  purpose  of  that  rule  is  to  exclude  eri- 
dence  merely  substitutional.      Western  Union  Tel,  C<k  r,  Stevetuon,  687. 

11.  Tkleqraph  Comfanibs  —  Waivsr  or  Ck>NDinoN8.  — A  rule  printed  on  a 
telegraph  company's  blanks  restricting  its  liability  for  the  accuracy  of 
messages  transmitted  to  such  as  are  repeated,  is  reasonable,  and  binding 
upon  one  sending  a  message  with  knowledge  of  it,  unlese  it  is  waiyed  by 
the  company.  If  the  company  receives  and  delivers  messages  orally,  ii 
then  becomes  a  question  for  the  jury,  under  the  evidence  and  circum- 
stances of  the  case,  whether  the  company,  by  dispensing  with  the  use  of 
blanks,  did  not  intend  to  relieve  its  patrons  from  the  stipulations  con- 
tained therein.     IcL 

12.  TxLBORAPH  Companies  —  LiABiLmr  vob  Inaocuxatb  Mbssaoi.  —  Wherv 
a  telegraph  company  has  contracted  to  furnish  an  oil  merchant  with  quo- 
tations of  the  price  of  oil,  he  has  a  right  to  rely  upon  their  accuracy, 
and  the  company  is  liable  to  him  for  any  loss  resulting  to  him  from  an 
inaccurate  quotation  received  and  acted  upon.    Id, 

TELEPHONE  COMPANIES 

1.  Tklephonb  Oompabiw  abb  Commom  Cajiribbs  or  Spbech  iob  Hn^  and 

bound  to  serve  all  persons  and  corporations  alike,  upon  their  tender  of 
equal  pay  for  equal  service,  and  compliance  with  the  company's  reason- 
able rules  and  regulations,  notwithstanding  an  agreement  between  then 
and  the  patentee  and  licensor  that  the  use  of  the  telephone  is  to  be  re- 
stricted to  a  portion  of  the  publia  Commtrckd  (Xnkm  TeL  Co.  v.  Ifew 
England  TeL  ete.  Co.,  893. 

2.  CoNTBAOT  RtSTRicrmro  Usb  ov  Tblxphonb  Void.  — A  o(mtract  between 

the  patentee  and  licensor  of  the  telephone  and  telephone  companies  re- 
stricting the  use  thereof  to  certain  portions  of  the  pnUio  is  Tsid.    Id* 

TENANTS  IK  OOMM0BL 

8m  C0-TBKA9Cr. 

TORT-FEASORS. 

1.  CoKTBiBumnr  axovo  Wbovo-doxbb.  —  One  of  soreral  Joint  wroog-doers 
cannot,  by  paying  off  a  judgment  obtained  against  them  all,  and  taking 
a  fictitious  and  fraudulent  assignment  of  the  judgment  in  the  name  of 
his  son,  enforoe  oontribution  from  the  other  wrong-doen.  Bofer  ▼•  Bo^ 
lender,  723. 

t.  Vbbdict  AOAnvar  Onb  ov  Sxybbal  WsONo-DOBBfli  Vaxjditt  or.  —  Li  a^ 
tions  growing  out  of  that  class  of  torts  characterised  by  the  existence  of 
a  wrongful  intent^  as  distinguished  from  torts  arising  from  negligence, 
each  of  the  wrong-doers  when  sued  is  compelled  to  bear  the  responsi- 
bility of  all.  Therefcure,  the  faot  that  a  verdict  ia  found  against  one  of 
such  defendants  without  mentioning  his  oo-defendants  will  not  alone  be 

sufficient  to  impair  its  validity.    Ou{fete,  Sty  C^  T.  Jomrn^  743. 
▲M.  ST.  KSF.,  Vol.  XY.— M 
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9k  &AtmoATioir.  —  hk  order  to  oonttitiite  ono  a  wroBg-dMr  bjr  wtMotfa^ 
tho  offignial  Mt  must  have  been  done,  or  intended  to  bo  done,  in  lib  i» 
tirat;  etherwte,  the  ammma  of  tbo  wrong^doer  ouuMi  bo  inpntod  to 
ham.    JHmagkmm  ▼.  JJummU,  753, 

TRESPASS. 
See  Xxioimoiia^  8-7;  Railroad  Cokfaximm,  1S» 

TRIAL. 

1.  Cborgo  not  epplioeble  to  nor  mpported  by  ony  eridenoo  shonld  not  bo 
given.    OatuUa  v.  Ktrr,  819. 

&  Ivamoonovi.  —  A  ebarge  ihoiild  not  be  given  wben  there  k  not  ■nill- 
oient  evidenoe  to  fairly  raiee  an  iesue  of  fact  to  whiob  it  rriatoii  boeanee 
to  give  it  iadnoee  the  jnry  to  believe  thati  in  the  opinion  of  the  oonrl^ 
there  ie  Moh  evidenoe.     MiMmmri  P.  Ry  Cb.  v.  PlatKr^  771. 

8l  Irnnvoiiom.  —  Whbu  Bvipbmob  n  ConiLionHO,  the  jnry  ihoald  not 
be  tnotvneted  that  the  verdict '*  mnst  be  for  the  defendant."  Brom^idi 
▼.  IFiigtg^  887* 

4.  Aaum  wmovhD  iior  bb  DmnsBSD  although  a  ooet  bond  may  not  have 
boott  81od  within  the  time  preecribed  by  statate,  if  it  ie  tendered  before 
tiM  eaee  is  aetoally  diemiMod*  and  an  affidavit  of  inability  to  give  ae- 
onrity  lor  ooete  will  enpply  the  place. of  a  coat  bond.  MumnuH  /VieiCe 
ttp  Cq  v.  Skknumi,  784. 

See  Vjuidiot. 

TRUSTS  AND  TRUSTEKS. 

L  To  OoifflTiTim  AS  BzpRias  Tniwr,  there  mnat  bo  either  an  ezplieit  de^ 
laration  of  tmst^  or  oirenmatanoea  whioh  ahow  beyond  a  raaaonable 
donbt  that  a  tmat  waa  intended  to  be  created.    Beaimt  t.  Aaoaer,  831. 

t.  Tniwr  OAMVOT  bb  Imfuxd  fbom  thb  Mbbb  Dxposituio  ov  Mobrb  n 
A  Bank  by  one  peraon  in  the  name  of  another.    Id* 

Bee  Aaaioivinirr  iob  BttTBiiT  or  GBB]»R0Bfl|  1;  CBABrrABU  Una;  CXmro- 
KAino«%  8|  KxaouTOBB  amd  Ai>ifmuTBAittt%  8;  8;  MaBBnp  Wokbii»  8L 

VENDOR  AND  VENDER. 
See  Ln  PxnnBHa. 

VERDICT. 

1.  Vbbdiot*  trouoh  mrr  ALToosrHU  CifiTAnr^  will  bi  Upbbui  wIms  Ita 
oieauing  eao  be  made  manifeat  beyond  donbt  by  raferanoe  to  the  ontiie 
record.     Ou(fHc  B^yCa.  v.  Jamin,  748. 

8.  V ALiDrrr  or  Vunior  n  not  Impaibbd  simply  beeanse  it  fsosprioiona  and 
inconaiatent;  that  feet  alone  will  not  anthoriae  rwveiaal  when  tfaara  ia 
nothing  else  in  the  reoord  tending  to  ahow  miaoendnetb    UL 

WAOER& 
See  CoBT&ACii^  8^  7. 

WARRANT  OF  ATTOBNBT. 
See  PowBB  or  AnoBHBi; 
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WATERCOURSES. 

I.  To  DBTnuiiNB  BrrBOT  avd  Acnow  ov  Watbb  wumm  OwnnvcrmD  ob 
PoMDBD  in  mimiiig  strMuiM,  Mstiwl  teste  by  olMervation  aud  axfMriaiiM 
afford  th«  nMwl  aatufaotory  imtimaajt  and  are  oontrollnig  whan  broogh* 
la  eoafliet  with  thaoratieal  and  iiutnimeiital  fhnannrai— nti,  hovarar  a^ 
aarataly  and  oarafollj  taken.     Tmrmtr  w,  Uwri.  24& 

t.  Wmw  PsnouniTa  Riobt  to  Flow  Lamm  ov  Aiionun  n  CLamsD^ 
nu  BiTRDSH  ov  Pboov  ia  oq  tba  daimaat  to  ihow  that  ha  hat,  for  ftf- 
ttan  yaan  allaaal^  aaoh  yaar  flowed  tha  bad  to  tha  height  eompUined 
«(  and  that  aooh  naa  of  tha  land  haabeen  advane^  nnintanmptad,  peaee 
■U%  operand aototiooa.    14. 

Sea  Imj  v]i€xn»%  I,  % 

WILLS. 

L  Ofuiiiias  flr  nn  ArrwrnroQ  Wtnmni  ov  a  Will  Bmracmito  tbb 
fliAnrr  ov  m  Thtavob,  lormed  at  the  time,  are  competeui  evidence; 
bnt  il  ia  otfaerwiaa  with  their  opiniona  formed  either  before  or  after- 
wacdm     WilHmm  t.  Bfei^oer^  90S. 

t.  Pbotiiioh  HI  Will  von  Avtsb-borh  CHiLn.  —  A  deriae  by  a  teototor  of 
hia  real  aetata  to  hia  wife  lor  life,  and  after  her  death,  to  the  heirs  of  her 
body  bsgottei^  is  not  a  provision  in  tha  will  for  a  child  born  to  hiin  after 
Hi  eseentian,  within  tha  meaning  of  a  statoto  which  provides  that  "  if 
tha  testator  had  no  ehildrsn  at  the  time  of  executing  his  will,  but  shall 
afterwards  have  a  ohild  livings  or  bom  alive  after  his  death,  such  will 
•hall  be  deemed  revoked,  nnless  provision  shall  have  teen  made  for  such 
ohild  by  some  settlement,  or  nnless  sneh  ohild  shall  have  been  provided 
for  in  tiie  will,  or  in  snob  way  mentioned  therein  as  to  show  an  inten- 
tion  not  to  make  snob  provision,  and  no  other  evidence  to  rebnt  the 
presumption  or  revocation  shall  be  reoeived.**    Rhodeu  v.  WMy^  684. 

iL  Ambiguous  Wobdb  and  Phrasm,  CoMmubnoM  ov.  ~  Where  the  same 
word  or  phraee  is  nsed  more  than  onoe  in  the  same  act  in  relation  to  the 
same  snbjeot-matter,  and  looking  to  the  same  general  purpoee,  if  in  one 
eonneotion  the  meaning  ii  olear,  and  in  the  other  it  is  otherwise  donbt- 
fnl  or  obecnre^  it  is  in  the  latter  case  to  ho  oonstmed  the  same  as  in  the 
former.    Id, 

4,  A  Will  PROouon  ah  Equitablb  OoNvuunov  ov  Rbal  Bhtatb  ivto  Psn- 

■OMALTT  when  it  deviMO  snch  real  esteta  to  tiie  executors,  and  gives 
them  a  power  of  sale  for  tiie  pnrpoee  of  disposing  of  the  proceeds  amoog 
designated  beneficiaries.    Greenland  v.  WaddeU,  400. 

5.  Xliotiom.  —  Pkbsonb  Bknbvitbd  bt  thb  Equitablb  Cohvbrsioii  ov  Rbal 

Bbtatb  ibto  PBBaoBALTT  BT  WiLL  may  elect  to  have  a  reconversion  into 
realty,  and  take  it  as  land,  rather  than  the  proceeds  of  ik     Id, 

S.  Equitablb  Cokyvbmiov  n  That  Qhanob  nt  Pbopbbtt  by  which,  for  oer- 
tsin  purposes,  real  estate  in  considered  as  personal,  and  personal  as  real, 
and  transmiisible  end  descendible  sa  snch,  and  there  most  be  an  aheo- 
Inte  intention  and  direction  that  the  oonversion  is  to  be  made,  in  order  to 
«Nate  it;  bat  it  is  not  essential  that  an  exprees  declaration  to  that  eilMl 
be  made  in  the  instmment;  it  may  ariie  by  neoessary  implication  from 
the  nature  of  tho  instrument  or  the  langusga  omployod.  Howard  r. 
Pmneif,  190l 

y*  Equitablb  Oovtbmioh  oab  oblt  Takb  Plaob  when  tiie  property  remains 
unoiianged  in  fons,  from  a  blear  and  imperative  direotioB  to  soivsfft  iL 


1012  Index* 

If  this  ii  kfl  to  fhe  option,  dtrectioii,  or  olioloe  of  tnutoM  tr 
oqnitablo  ooayeraioii  will  take  pUoe.    IdL 

A  SQinrABLB  Con  vntflioir.  —  Where  a  wUl  provides  that  land  may  bo  sold  wi- 
der oertain  ooaditionty  and  gives  executors  power  to  sell,  and,  in  ease  of 
nloi  limits  the  possible  parchasers  to  oertain  persons,  unless  the  sale  is 
actually  made  under  the  power,  no  equitable  conversion  takes  place,  be- 
•ansa  thero  is  no  absolute  requirement  in  the  will  that  tho  nle  shall 
take  place.     idU 

tL  Dbvisb  Void  vor  Uiiosrtax!«tt.  —  A  provision  in  a  will  requiring  the 

executor  to  purchase,  at  a  price  not  exceeding  | ,  a  tract  of  land  at  or 

near  the  residence  of  oertain  persons  named,  at  a  oertain  town,  for  a 
oattle  pasture,  the  free  and  exclusive  use  of  which  said  persons  shall 
have  during  their  lifetime  and  the  survivor  of  them,  but  which  tract  of 
land  shall  at  the  death  of  both  of  them  vest  in  fee  in  their  daughter,  is 
void  for  vagueness  and  uncertainty.     EtslaU  qf  Traylor,  17. 

Nl  Pkbpbtuitiics.  —  A  will  devising  ami  bequeathing  property  to  ozecutors, 
with  power  to  sell  the  same,  and  pay  the  income  to  Mrs.  R  during  the 
joint  lives  of  herself  and  husband,  and  in  case  Mrs.  B.  should  die  before 
her  husband,  leaving  living  issue,  then  to  pay  such  income  towards  the 
support  of  any  child  or  children  she  may  leave,  until  the  youngest  reaches 
twenty -one  yeara  of  age,  to  pay  all  of  such  property  that  may  be  left  to 
him  or  them,  and  if  none  of  such  children  attains  twenty-one  years  of 
age,  then  to  pay  said  property  to  testator's  brother,  creates  a  perpetuity 
forbidden  by  that  provision  of  the  Revised  Statutes  of  New  York  declar- 
ing that  the  ownership  of  perdoual  property  shall  not  be  suspended  for  a 
longer  period  than  two  lives  in  being  at  the  death  of  the  testator.  Orut^ 
hmd  V.  Waddell,  400. 

See  Rbmaindbrs,  l-Z, 

WRIT  OF  POSSESSION. 
Bob  Lahdlord  abd  Tbbabi;  C 
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